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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LAURENT DOCKERY and
ODILIA DOCKERY,

Plaintiffs,
V. No. 1:19=V-0190RB-GJF
ALLSTATE INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Plaintiffs’ Motion for Reconsideratbn
Memorandum Opinion and Order and Request for Certification to the New Mexico Supreme

Court. (Doc. 26.) Jurisdiction arises under 28 U.S.C. § 1332.

Plaintiffs’ two vehicleswere stolen by unknown tortfeasors. The cars were recovered but
suffered physical damage. Plaintiffs received compensatory compensationh&wnnsurer,
Allstate Insurance Company, for loss of use and physical damage to the véhitiesnuntested
turn of events Plaintiffs soughtpayment from their Uninsured Motorist Coverage for punitive
damages against the unknown tortfeaddegendantarguel inits Motion for Summary Judgment
that punitive damagesere not recoverable fronthe Uninsured Motorist Coverage becay4¢
the tortfeasors are unknown and (2) the vehicles are not uninsured vébiolesl4). The Court
agreed anentered its Final Order in favor of Defendantd dismissethe case with prejudice.
(Doc. 24).Now Phintiffs move the Court toeconsiderits judgmentand arguehat the Court
overlookedand/or misconstruedontroling law. Having considered the submissionscofinsel

and relevant lapthe Court willDENY Plaintiffs motion.

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2019cv00190/414570/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2019cv00190/414570/32/
https://dockets.justia.com/

Case 1:19-cv-00190-RB-GJF Document 32 Filed 09/09/20 Page 2 of 14

Factual and Procedural Background

Plaintiffs’ 2014 Dodge Dart and 2016 Volkswagen Passat were stolen by unknown
tortfeasors sometime on March 5 or March 6, 2017. (Doc. 14 dt ¥'hey were recovered with
significant property damage, abdth vehicles were insured by Allstate (Policy No. 829505005).
(d. 112, 3)

Plaintiffs’ claims in this case arise from thelaim for punitive damages under their
uninsured motorist (“UM”) coverage and Allstate’s handling of those punitive damagess cl
(Id.) The policy provided auto collision insurance for Plaintiffs’ vehicles, which paitbfogct
and accidental loss to your insured auto . . . from a collisiéoh.Y(4.) The policy also provided
comprehensiveoveragdhat covered loss caused by tha# well as auto thefoveragdhat paid
for “direct and accidental loss to your insured auto caused by theft or larddryAlictate asserts
they paid for the theft undehe comprehensive coverageéhe comprehensive and collision
provisions included coverage for auto theft. (Doc2lat 5 (“We will pay for direct and accidental
loss to your insureduto caused by theft or larceny.”JDhe comprehensive insurance under th
Allstate policy does not cover punitive damages. (Doc. 19dt(®) The policy defines an insured
auto as “a motor vehicle described on the Policy Declaratiolus.Y 6.) The policy defines an
uninsured auto, in relevant part, as “a motor vehicle which has no property damage liability bond
or policy in effect at the item of the accident,” or “a motor vehicle covered by arfyrajaenage
liability bond or policy which doesn’t provide at least minimum financial securityirements
specificin the financial responsibility law of New Mexico.ld(  7.) However, the policy also
provides that an “uninsured auto is not: (1) a motor vehicle which is insured for LialoNigr&ge

under Part 1 of this policy.ld. § 8.) Plaintiffs’ vehicles aradted as insured under Part .Y

I The Court outlined this matter's factual background in its January 6, 2020 Memuor&uinion and Order and
recounts the same facts ol (SeeDoc. 24 at 13.)
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The UM coverage also excludes property damage that is paid by other insucrfg®.)X The
policy provided liability coverage for an insured person, which it defines as a namestinsur
any other person getting into an insured vehicle only “with [an insured’s] permis$bat.” 199
5.)

Following the settlement, Allstate agreed to “continue to adjust Laurent Béskerd
Odilia Nino’s separate claims for the punitive damages” stemming from the tvs. tfeef{ 7.)
Allstate acknowledged that “some portion [of the settlement funds of $45,000.00] is for
compensatory damages as a basis for punitive damatgesat  § 8.) The settlement agreement
does not mention the coverage under which the settlement would bdg&j®.§ Allstate chose
to pay the damages under the comprehensive covdldgeln a letter sent on May 23, 2018,
Allstate denied Plaintiffs’ punitive damages claims because (1) the eggre insured at the
time of the thefts; and (2) theéenity of the tortfeasors is unknownd( Y 11, 12.)

Plaintiffs asserted various claimsndDefendanmoved for summary judgment. Plaintiffs
moved for partial summary judgment on the issue of whether Allstate wrongfully reéupag t
punitive damages fronthe UM coverageThe Court granted Defendastmotion (Doc. 24)
Plaintiffs now moves for reconsideration of the Court’s Opinion. (Doc. 26.)

Il. Legal Standard

Whether a motion for reconsideration is reviewed under Rule 58lerd® of the Federal
Rules of Civil Procedure is ngblelydependent othe timing of filing,but also “on the reasons
expressed by the movanPatterson v. Nine Energy SertLC, 355 F. Supp. 3d 1065, 130
(D.N.M. 2018)(quotingCommonwealth Prop. Advocates, LLC v. Mortg. Elec. Registration Sys.,
Inc., 680 F.3d 1194, 1200 (10th Cir. 20L1) “the motion involvesreconsideration of matters

properly encompassed in a decision on the mesitsourt considers the motion under rog{e).”



Case 1:19-cv-00190-RB-GJF Document 32 Filed 09/09/20 Page 4 of 14

Id. (citing Phelps v. Hamilton122 F.3d 1309, 13224 (10th Cir. 1997{internal quotation marks
omitted). “In other words, if the reconsideration motion seeks to alter the district' sourt
substantive ruling, then it should be considered a rule 59 motion and be subject to'sule 59
constraints.’ld. (citing Phelps 122 F.3cat 1329.

Juxtaposedvith rule 59, rule 60 allows the court to

relieve a party or its legadpresentativfom a final judgment, order, proceeding

for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have been

discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or

misconduct by an opposing party;

(4) the judgment is void,;

(5) the judgment has been satisfied, released or discharged; it is based on an earlier

judgment that has been reversed or vacated; or applying it prospectively is no longer

equitable; or

(6) any other reason that justifies relief.
Id. at1106 (quoting Fed. R. Civ. P. 60(b)).

Plaintiffs assert in their reply brief that their motion should be considered unkEe8&®b)
But becausehey filed their motion within the 28day period provided for in Rule 59(bh)and
because thenotion*“involves ‘reconsideration of matters properly encompassed in a decision on
the merits,”it is properly considered und&ule 59(e) SeePatterson 355 F. Supp. 3dt 1106.
(citing Jennings v. Rivers894 F.3d 850, 854 (10th Cir. 2005) (internal quotation marks omitted).
Accordingly, the Court wilanalyzethe motion undeRule 59(e) Seevan Skiver v. United States
952 F.2d 1241, 1243 (10th Cir. 199%)atingthat“[t] he Federal Rules of Civil Procedure do not
recognize a motion to reconsifigr soparies seeking such relighustfile a motion under either

Rule 59(e) or Rule 60(b))nternal quotation marks omittggkee also Ysais v. Richards@&03

F.3d 1175, 1178.3(10th Cir. 2010)noting that as of December 1, 2008, rfotion to alter or
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amend a jugment may be filed within 28 days after the entry of judgment”; previouslgphead
to file within ten days).

Rule 59(e) has narrow scope“A motion for reconsideration under rule 59(e) is an
‘inappropriate vehicle[ ] to reargue an issue previously addressed by the courtheheation
merely advances new arguments, or supporting facts which were available atehaf tihe
original motion.”” Jarita Mesa Livestock Grazing Ass’'n v. U.S. Forest SB8/F. Supp. 3d 1191,
1218 (D.N.M. 2014) duoting Sevants of Paraclete v. Dog204 F.3d 1005, 1012 (10th Cir.
2000)). “Grounds warranting a motion to reconsider include (lintemveningchange in the
controlling law, (2) new evidence previously unavailable, and (3) the need to corae@rote or
prevent manifest injustice Itl. (quotingServants of Paraclet@04 F.3d at 1012 (interngliotation
marksomitted)).“It is not appropriate to revisit issues already addressed or advance argument
that could have been raised in prior briefin§érvants of Paraclet04 F.3d at 101giting Van
Skiver 952 F.2d at 1243“Thus, a motion for reconsideration is appropriate where the court has
misapprehended the facts, a party’s position, or the controlling Ilanta Mesa 58 F. Supp. 3d
at 1218(citing Van Skiver952 F.2d at 1243Because of this high standat¢g] district court has
considerable discretion in ruling on a motion to reconsider under rule 5@{eciting Phelps,

122 F.3dat 1324).
1. Discussion

Plaintiffs allege four points of error with the Court’'s January 6, 20@hion: (1) the
Court’'s determination that Plaintiffs’ vehicles were insuaed thus not entitled to uninsured
motorist coverage(2) the Court’s determination that punitive damages cannot be awarded when
a tortfeasor is umown; (3) the dismissal of Plaintiffs’ claims for punitive damages with prejydice

and (4) be Court’s dismissal of Plaintiff's exti@ntractual claimgDoc. 26 at 5-16.)
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A. The Court’s determination that Plaintiffs’ vehicles were insuredstands

Because this Court is sitting in diversity jurisdiction, the substantive law jagethis
case is that of New Mexic®acher v. Westlake Nursing Home LtésHp, 871 F.3d 1152, 1164
(10th Cir. 2017)“When the federal courts are called upon to interpret state law, the federal court
must look to rulings of the highest state court . Nefson v. United State815 F.3d 1243, 1248
(10th Cir. 2019)quotation omitted)Stickley v. State Farm Mut. Auto. Ins. C805 F.3d 1070,
1077 (10th Cir. 2007 But asthe Courtstated in i$ Opinion “there is no New Mexic&upreme
Court precedent on whether a stolen vehiglan‘uninsured autounder the Uninsured Motorist
Act (UMA).” (Doc. 24 atB.) Therefore, the Courhust“endeavor to predict how that high court
would rule.” Nelson 915 F.3d at 1248quotationomitted) The Court does this biseek[ing]
guidance from decisions rendered by lower courts in the relevant state, appeltatas@atiother
states with similar legal principles, district court decisions interpreting the flahecostate in
guestion, and the general weight and trend of authioritiye relevant area of lawPatterson v.
PowderMonarch, LLG 926 F.3d 633, 637 (10th Cir. 204guaing Wade v. EMCASCO Ins. Co.
483 F.3d657, 666 {0th Cir. 2007). “The Court begins its analysigy giving proper regard to
relevant rulings byther courts of the state because each ruling is a datum for ascertaining state
law which is not to be disregarded by a federal court unless it is convinced by other persuasive
data that the highest court of the state would decide othefwisamons v. Sentry Ins. Cd31
F. Supp. 3d 1280, 1291 (D.N.M. 20X guding Beltran v. AuPaiCare, Inc, 907 F.3d 1240, 1251
(10th Cir. 2018)).

Plaintiffs arguethat the Court’s ruling conflicts with New Mexitaw because of a recent
order by theSecondJudicialDistrict Court of New MexicoSeePadilla v. Govt Emps Ins., D-

202-CV-2016-026750rder Den. GEICO’s Mot. Summ. (JPadilla Order”) (N.M. 2d Jud. Dist.



Case 1:19-cv-00190-RB-GJF Document 32 Filed 09/09/20 Page 7 of 14

Ct., Mar. 4, 220). Therefore, the Court must analyze whether there has deémtervening
change in controlling law.ThoughPadilla “is a datum for ascertaining state [gWwseeAmmons

907 F.3dat 1291, it is not conclusivéf the Court isconvincedby “other persuasive datat has

no need to reconsider the issGéving thePadilla court proper regard, the Court is wonvinced

that this lone decisiodictates thathe NewMexico Supreme Court would hola stolen vehicle
as “uninsured.”

In Padilla, the plaintiff’'s truck was stolen and found destroyeadilla, D-202-CV-2016-
02675, Mot. Summ. J. at 5 (N.M. 2d Jud. Dist. Ct., May 20, 2@8@)ntiff filed aninsurance
claim, which theinsurer denied. Plaintiff thefiled a claim for UM coverage,ub the claim was
also deniedld. at5—7. The insurers filed a motion for summary judgment. The state district court
denied the motion, holding that the stolen “pickup was uninsured for purposes of UM
coverage . . ” Padilla Order at 1 Y 2Plaintiffs usePadilla to bolster thi& assertiorthat “New
Mexico courts are particularly apt to strike exclusionary provisions in UM ineargolicies
because ‘public policies [related to the UMA] warrant application of a gtiadiba different
analysis from that appropriate for other insurance cases.” (Doc. 2@attth§ Britt v. Phoenix
Indem.Ins., 907 P.2d 994, 998 (N.M. 1995)While this may be tryePadilla is distinguishable
there,the plaintiff was deniedboth its insurance claims aniis UM coverage Here, Allstate
approved Plaintiffs' insuranceclaims and paidPlaintiffs $45,000.In Padilla, the plaintiff wa
completely excluded from coverage. Tighot the caséere.

This distinctionis crucial If the Courtexpanedthe definition of “uninsured Plaintiffs
would not only receive payment from their claims, theywould also receive payment from UM
coverage.This would frustrate the purpose of the UMM essentially allow the Plaintiffs to

“double-dip.” See alsdMountain State Mut. Cas. Co. v. Martin848 P.2d 527, 529 (N.M. 1993)
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(analyzing UM coverage in terms of avoiding unnecessary duplication of coverage that would
increase the cost of UM coverag®)ortensen v. Liberty Mut. InsNo. CV 181121 KK/SMV,

2019 WL 1571730, at *4 (D.N.M. Apr. 11, 2019) (loss of stolen cars not covered under uninsured
motorist statute)As the Court noted“Plaintiffs were paid compensatory damages under their
comprehensive and collision insurance, which expressly covered damages from aut(Dibeft.”

24 at 7) The UMA was “designed to expand insurance coverage to protect the public from damage
or injury caused by oth¢motoriss] who were not insured and could not make the impaired party
whole? (Id. at 6 quotingMarckstadt v. Lockheed Martin Carf228 P.3d 462, 468 (N.M. 2010)

See alsd@’hoenix Indem. Ins. Co. v. Pyl P.3d 639, 642 (N.M. 2000)herefore, “[e]xpanding

the uninsured motorist coverage to include damages as a result of the theft of tleenaliiatibe
contary to the language and purposdtbé] uninsured motorist statute.” (Doc. 24 afcitations
omitted)) Since “federal courts are generally reticent to expand state law without clear guidance
from [the]states highest couttand“it is not[the] federal courtsplace to expanstate law beyond
bounds set bjthe] highest court ofthe] state” the Cour's finding thatPlaintiffs’ vehicles were
“insured” standsSee21 Charles Alan Wright & Arthur R. Millerl9 Fed. Prac. & Proc. Juris. §
4507 (3d ed1998)(citing Amparan v. Lake Powell Car Rental C&82 F.3d 943, 947 (10th Cir.
2018)).

Plaintiffs also maintainthat the Court relied on a section of the N.M Admin Gede
13.12.3.14(C)(3)(ajb) — which “the New Mexico Supreme Court has already ruled [as]
invalid.” (Doc. & at7.) Since Plaintiffs assert that the Cdantuling was “invalid,” the court must
analyze whether it committed a “clear error” justifying reconsiderat{éq.trial court’s decision
will not be disturbed unless. . [it] made a cleaerror of judgment or exceeded the bounds of

permissible choice in the circumstancé3érma Pen, LLC v. 4EverYoung Ltd37 F. Appx 396,
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401 (10th Cir. 2018jquaing Wright ex rel. Tr. Co. of Karv. Abbott Labs., Inc259 F.3d 1226,

1235 (10th Cir. 2@1)). A trial court’s decision will not be altered unless it wasbitrary,
capricious, whimsical, or manifestly unreasonable.” Id. (quding Wright, 259 F.3d at 1236).

“The court usually must have a clear conviction of error or believe that the final judgment was
deadwrong before it will alter or amend a judgment on the basis of manifest é8renher v.

Bd. of Cty. Comims (Councilors) for Ctyof Los AlamosNo. CV 18478 KG/KBM, 2020 WL
264405, at *2 (D.N.M. Jan. 17, 2020) (quotation anotgtion marks omitted

The Court did commit a clear error because it did not relyNdd Admin Code
13.12.3.14(C)(3)(afb) to reachits conclusion. Though the Court referend€d12.3.14(C)(3)(a)-

(b) in its holdingthat “[t]he policy comports with the uninsured motorist statute and implementing
regulations,these provisions were not the crux of the Ceucbnclusion(SeeDoc. 24 at 7) As
discussed abovehe Court based its conclusion on the purpose of the UBliAce the Couts
decision was ba&sl on reasoning independait13.12.3.14(C)(3)(alb), Plaintiffs have failed to
establish that the Couaictedwith “arbitrary, capricious, whimsical, or manifestly unreasonable
judgment”in coming to its conclusiorSeeDerma PenLLC, 737 F. Appx at 4012 Therefore,
because of the preceding arguments regarding the purpose of the UMA, the Court declines to
accept Plaintiffsargument that their vehicles were “uninsured.”

Lastly, Plaintiffs argue that the Court’s January 6, 2020 Opinion does nesadzrtain
cases showing that New Mexico courts are particularly apt to strike exclyspyogisions in UM
insurance policies. (Do6 at 6-8.) But dl three of the cases Plaintiffs rely on in their motion to
reconsider—Boradiansky Padilla, and Marin—are more than ten years old and were readily

available to Plaintiffs for briefingAs discussed above, “[i]t is not appropriate to revisit issues

2 Plaintiffs state that the Court ignored the “next sentencérimld. (Doc. 28 at 8.)The Court fully addressed the
holding inArnold and findsthat this is an attempt to reargue an issue that the Court has already decided.

9
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already addressed or advance arguments that could have been raised in prior [Bexfhagts of
Paraclete 204 F.3d at 1012c{ting Van Skiver 952 F.2d at 1243). Therefore, because of the
preceding arguments regarding the purpose of the UMA, the Court declines to aac#itsPI

argument that their vehicles were “uninsured.”

B. Plaintiff s arenot entitled to punitive damages

The Court is not persuaded thHlaintiffs are entitled to punitive damagds Ammons
United States Magistrate Judge Steven C. Yarbrastaged'[t] hat an award of punitive damages
against an unknown tortfeasor cannot achievgUuUMA'’s] desired goals. . 7 431 F. Supp. 3dt
1298 The Ammonscourtcame to this conclusion by looking at the rationale of Sihbrink v.
Farmers Ins. Co. of Azi, 803 P.2d 664 (N.M. 1990) addramillo v. Providence Wash. Ins. Co.,
871 P.2d 1343N.M. 1994) 431 F. Supp. 3@t 1296.“In Jaramillo, the New Mexico Supreme
Court held that punitive damages cannot be recovered against the estate of a tiatEased.
Id.

The [Jaramillo] court explainedhat, [iiln New Mexico, the purpose of punitive
damages is twaold: Such additional damages are awarded foliitieed purposes

of punishment and to deter others from the commission of like offensehe
purpose of requiring an insurer to provide UM coverage is to be sure that an injured
insured is compensated for injuries even when the tortfeasor is financially
irresponsible.In the past, when holding that insurance policies may cover punitive
damages|the New Mexico Supreme Court haglied on the principle that the
purpose of punitive damages (to punish the tortfeasor) is not diluted by requiring
the insurance company to pay the damages because the insurer can always sue the
tortfeasor for recovy of the damagesVhen the tortfeasor cannot be punished for
his culpable behavior, punitive damages no longer have the desired effect and,
therefore, the victim loses the legal entitlement to recover those damages

Ammong431 F. Supp. 3d at 1296 (quotideramillo, 871 P.2d at 1351juotation marks omitted)
Though Jaramillo applied to deceased tortfeasors, its ratiorgdplies here to unknown

tortfeasorsas well “While the tortfeasor is unknown, no possibility oflecting against that

10
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tortfeasor exists. And, if the identity of the tortfeasor is discovered during the pendehey of
lawsuit, the plaintiff can always move to amend his or her compl&imimons431 F. Supp. 3d
at1297.

Further, punitive damagesvill not achieve the UMA’s goal of “covering the gap in
compensation caused by an irresponsible tortfeasor who does not have legally mandated liabi
insurance.”ld. The purpose of the UMA is to compensate; punitive damages are not tmeant
compensatdd.; seealsoJaramillo, 871 P.2d at 135Madrid v. Marquez33 P.3d 683, 685 (N.M.

Ct. App. 2001) (stating that “[pJunitivéamages punish the wrongdoer and serve as a deterrent;
the award does not measure a loss suffered by the plaintiff’) (citations omitayrdingly,
punitive damageare not the vehicl furtherthe goals of the UMA.

“True, Stinbrinknoted ‘punitivedamages are as much a part of the potential award under
the uninsured motorist statute as damages for bodily iffjulynmons431 F. Supp. 3d at 1297
(quaing Stinbrink 803 P.2dat 665. “But this statement appears to derive fridm cours
immediately preceding recognition that the victim of an uninsured tortfeasor might g lega
entitled to recover punitive damages from that tortfeasdr (citing Stinbrink 803 P.2d a665).

“In any event, to the extenbtinbrink opened the door to an argument that the victim of an
uninsured tortfeasor could recover punitive damages under his or her UM policy even where the
victim could obtain no judgment against the tortfeagaramillo shut that dor four years latet.
Id. & 129798 (citing Jaramillo, 871 P.2d at 1351)Thus,Plaintiffs have not established that
reconsideration is warranted on the issue of their entitlemeuinitive damages.
C. Plaintiff s’ claims are dismissed with prejudice
Since sImmary judgmenis an adjudicatioron the merits there is no need to revisit the

Court’s determination that the case be dismissed with preju@mehman v. City of AspeB859

11
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F.2d 1466, 1471 n .13 (10th C1988);see also Wheeler v. Hurdma25 F.2d 257, 259 n.5 (10th
Cir. 1987) (“A grant ofsummaryjudgmentresolves the issuen the merits and thus is with
prejudice.”). As Plaintiffs have advanced no authority to establish éhalismissal without
prejudice is appropriate, the Court’s dismissal with prejudice stands.

D. The Court’s dismissal of Plaintiffs extra-contractual claims stands.

Plaintiffs allege an “intervening change in the controlling law” regardihgir extra
contractual claimeecessitating reconsideration by the Cotine Court disagree®laintiffs stated
in theirresponse to Defendahummary Judgment btion, “even if this Court determines that
All state’s denial of punitivdamagesvas proper, . . Allstate did not acteasonablyn its denial
of the clams given the events leading up to the dehf{Bloc 19 at 19) Plaintiffs makeessentially
the same argument itheir Motion for Reconsideration, bthey cite different case lawlaygood
v. United Servs. Auto Ass#53 P.3d 1235 (N.M. Ct. App. 201¥peeDoc. 26 at 1617.)Haygood
reiterates thdaw set out inO’Neel v. USAA Ins.41 P.3d 356 (N.M. Ct. App. 20Q2¥hich
Plaintiffs cited inprevious briefingsSeeHaygood 453 P.3chat 124142 ¢tating thathe O’Neel
court “explained that a record magontain[ ] evidence to support a finding of bad faithbased
on conduct separate from [the insurer’s] refusal td”pé&guoting O’Neel 41 P.3d at 359As
outlined above![i]t is not appropriate to revisit issues already addressed or advance arguments
that could have been raised in prior briefin§ervants of Paraclet04 F.3d at 101giting Van
Skiver 952 F.2d at 1243Therefore Haygoodis not an “intervening change in controlling law.”
The Courts holding stands.

IV.  The Court denies Plaintiffs request for certification to the New Mexico Suprem
Court.

Finally, Plaintiffs seek to certify the issue of whether punitive danage available when

the tortfeasor is unknown to the New Mexico Supreme Court. (Doc. 26-88)The Courtwill

12
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denythe motion to certifyYes, the New Mexico Supreme Court “maysaer a question of law
certified toit . .. if the answer may be determinative of an issue in pending litigati@and there
is no controlling appellate decision, constitutional provisiostatute of thistate” N.M. Stat.
Ann. § 397-4. But “[t]he decision to certify rests in the sound discretion of the federal district
court.” Allstate Ins. Co. v. Browr920 F.2d 664, 667 (10th Cit990) ¢€iting Lehman Brosv.
Schein 416 U.S. 386, 391 (1974))Under the diversity statutes, federal courts have a duty to
decide questions of state law, even if the issues are difficult or unceBamham v. Indem. Ins.
Co. of N. Am.507 F. Supp. 2d 1196, 1207 (D.N.M. 20@citing Copper v. Smith & Wesson
Corp.,, 138 F.3d 833, 838 (1®Cir. 1998)) “Certification is not to be routinely invoked whenever
a federal court is presented with an unsettled question of stateAawijo v. Ex Cam, Inc.843
F.2d 406, 407 (10th Cir. 1988&)itation omitted)

Ultimately, in this case, the timing of the certificatiorvesy important Courts generally
“will not certify questions to a state supreme court when the requestingseaiy certification
only after having received an adverse decision from the district’cauniold v. Farmers Ins. Co.
of Ariz, 827 F. Supp. 2d 1289, 1294 (D.N.M. 20{dyotingMassengale v. Okla. Bd. of Exam
in Optometry30 F.3d 1325, 1331 (10th Cit994));seealsoArmijo., 843 F2dat407 Gtatingthat
“[c] ertification is not to be routinely invoked whenever a federal court is presentedamvit
unsettled question of state law” and denying motion to certify in part bethag@aintiff did not
request certification until after the district court made asileeiunfavorable to hey’(citation
omitted) Here he Plaintiffs delayed seeking certification until after t®urt’s ruling on the
party’s motions for summary judgmeitlaintiffs had notice regarding the ambiguous nature of
New Mexico law on whether pitive damages are available when the tortfeasor is unkabwn

thetime they responded to Allstate’s motion for summary judgn@msequentlytheCourt does

13
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not find thatthe purposeof the certificationwould be well served by grantinglaintiffs’ motion.
SeeUnited States wWones 512 F. Supp. 24193, 1195D. Kan. 2007) “When used properly,
certification ‘saves time, energy, and resources, and helps build a cooperative judicial
federalism.” Boyd Rosene &ssociatesv. Kan Mun. Gas Agencgyl78 F.3d1363, 1365 (10th
Cir. 1999)(quotingLehman Bros.416 U.S.at 390-91).At this stage, ertificationto the New
Mexico Supreme Court “would not serve these important policy interests, @suh&and parties
have already expended time and resources in briefing and determining the isshesmravhikely
to be repeated and resolved in the near future in state’cBadlones 512 F. Supp. 2dt1195
Therefore certification is denied.
V. Conclusion

The Court has reviewed the facts and the ilaw light most favorable to Plainti#fand
finds that they havdailed to establishthat the Court previously misgpehended the facts,
Plaintiff's position, or the controlling law.

THEREFORE,

IT IS ORDERED that Plaintiffs Motion for Reconsideration of Memorandum Opinion

and Order and Request for Certification to the New Mexico Supreme Caurt26 is DENIED .

Y iisas 8 st

ROBERT C. BRACK
SENIOR U.S. DISTRICT JUDGE
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