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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
KURT NILSON AND REGINALDO
CARIZOZA GUZMAN, d/b/a KING
KONG CUSTOM AUDIO AND
ACCESSORIES, LLC,

Raintiffs,
VS. No. CIV 19-0203IB\SCY

PEERLESS INDEMNITY INSURANCE
COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the fidm for Summaryudgment on Count
| of the Complaint, filed Mech 6, 2020 (Doc. 46)(“First MSJ"gnd the Opposed Motion for
Summary Judgment on Counts Il through Wf the Complaint, filed March 6, 2020
(Doc. 47)(“Second MSJ”). The primary issues ahether the Court shalgrant the First MSJ
and the Second MSJ, because: (i) Peerless Indemnity breached its insurance policy (“Policy”) with
Plaintiffs Kurt Nilson and Reginaldo Cariza Guzman, doing business together as King Kong
Custom Audio and Accessories, LLC (collectivelyjri Kong”), in violaton of N.M. Stat. Ann.
8§ 59A-16, the New Mexico Unfair InsuranceaPtices Act (“UIPA”); (i) whether Peerless
Indemnity’s actions have violated the UIPA; (iii) whether Peerless Indemnity violated N.M. Stat.
Ann. § 57-12-3, the Unfair Practices Act (“UPA{)y) whether Peerless Indemnity breached the
covenant of good faith and fair dealing; (v) wieat Peerless Indemnity hawlated its fiduciary
duty to King Kong, and (vi) whether Peerlesddmnity committed consictive fraud, because it

did not disclose specific knowledge to King Kodgring the adjustment process. The Court
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concludes that: (i) Peerless Inddtyrhas demonstrated that itddnot breach its contract with
King Kong in violation of UIPA,; (ii)Peerless Indemnity has not damstrated that it did not violate
the UIPA by delaying payment of the businéssome claim; (iii) Peerless Indemnity has
demonstrated that it did not viotathe UPA,; (iv) Peerless Indemnhas not demonstrated that it
did not breach the covenantgifod faith and fair demg; (v) Peerles Indemnity does not have a
fiduciary duty to King Kong; anfi) King Kong has not shown thReerless Indenity committed
constructive fraud.

FACTUAL BACKGROUND

The Court draws its factual background fromsFMSJ, the Second MSJ, the Plaintiff's
D[sic] Response in Opposition to Defendaistion for Summary Judgment, filed March 24,
2020 (Doc. 52)(“First MSJ Responsethe Plaintiff's Response i@pposition to the Defendant’s
Second Motion for Summaryudgment, filed March £ 2020 (Doc. 53)(“Second MSJ
Response”); the Defendant’s Reply Brief in Bap of Its First Motion For Summary Judgment
on Count | of the Complaint,l&d April 7, 2020 (Doc. 56)(“FirsMSJ Reply”); the Defendant’s
Reply Brief in Support of Its Second Motidor Summary Judgment, filed April 7, 2020
(Doc. 57)(“Second MSJ Reply”).

On March 8, 2014 Peerless issued an Insurance Policy to King Kong, Businessowners’
Policy No. BOP1037231, for February 24, 2014otigh February 24, 2015. See First MSJ 1 1,
at 4 (asserting that Péess issued an Insurance Policy to King Kong, Businessowners’ Policy No.

BOP1037231, for February 24, 2014, through Felyr@d, 2015)(citing Relevant Excerpts of
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Businessowners’ Policy No. BOP1037231, fiddrch 6, 2020 (Doc. 46-1)(“Policy Excerpts”);
First MSJ Response 1 1, at 1 (asserting that Bsdridemnity issued an Insurance Policy to King
Kong, Businessowners’ Policy No. BOP1037284 March 8, 2014); Policy Excerpts at 1
(confirming both of hose statements).

The applicable Commercial Protector Coggrd-orm Declarationand Businessowners
Coverage Form Declarations (lextively, “the Declarations”\which were issued April 10, 2014,
provided coverage for business personalqmtdn up to $202,800.00. See First MSJ | 2, at 4
(citing Policy Excerpts at 1-3)(noting that the besis personal protection coverage is the date of
the June 20, 2014 fire)._ See First MSJ jR@se at 1 (not controverting this fatt).The
Declarations stated that “Business Income @uded as an Additionalderage not subject to
[the Business Personal Property] limits belovirirst MSJ § 3, at 4 (tthg Policy Excerpts at 1-
3)% Policy Excerpts at 1; First MSJ Response atat ¢ontroverting thisaict). The Policy states

SECTION | - PROPERTY

A. Coverage

When referencing the Policy Earpt’'s page numbers, the@t uses the page numbers
that were printed on the top of the documeterdfiling, and not the dcovery production page
numbers.

2The local rule requires the non-wamt to specifically controvea fact for the Court to
deem the fact in dispute. &.N.M.LR-Civ. 56.1(b) (“All mateal facts set forth in the
Memorandum will be deemed ungliged unless specifically controted.”). The Plaintiffs do
not controvert the dates tife policy, and thus the Court deems the dates undisputed.

3Peerless Indemnity quotes the Policy as sathat)“Business Income is included as an
Additional Coverage not subject to the BPP ligiitsut the record shows that the Policy says
“Business Income is included as an Additiof&dverage not subject tthe limits below,”
referencing the business persioopeoperty limits. _Compare Bt MSJ § 3, at 4 with Policy
Excerpts at 1. The Court adopts thet with a correction to mor&ccurately reflect the record.
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We will pay for direct physical loss of atamage to Covered Property at the
premises described in the Declarati@asised by or resulting from any Covered
Cause of Loss.

1.

Covered Property

Covered Property includes Buildjs as described under Paragraph
a. below, Business Personal Pndp@s described under Paragraph
b. below, or both, depending on whether a Limit of Insurance is
shown in the Declarations ftiat type of property.

Business Personal Propertyocated in or on the
buildings at the describgatemises or in the open
(or in a vehicle) within 1,000 feet of the described
premises, including:

Property you own that is used in your business;

Property of others that is in your care, custody or
control, except as otherwise provided in Loss
Payment Property Loss Condition Paragraph
E.6.d.(3)(b)

Tenant’'s improvements and betterments.
Improvements and betteemts are fixtures,

(@) Made a part of the building or structure
you occupy but do not own; and

(b) You acquired or made at your expense but
cannot legally remove].]

Additional Coverages

b.
(1)
)
3)
a.

(1)

Debris Removal

Subject to Paragraphs (3) and (4)we will pay

your expense to remove debris of Covered Property
caused by or resulting from a Covered Cause of Loss that
occurs during the policy period. The expenses will be
paid only if they are reported to us in writing within 180
days of the date of dict physical loss or damage.
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f. Businessincome

(1) Businesdncome

(@)

(b)

(€)

(d)

(i)

(ii)

We will pay for the actual loss of Business
Income you sustain dudo the necessary
suspension of your “operations” during the
“period of restoration”. The suspension must be
caused by direct physical loss of or damage to
property at the descridepremises. The loss or
damage must be caukéoy or result from a
Covered Cause of Loss. With respect to loss of or
damage to personal prape in the open or
personal property in a vehicle, the described
premises include the area within 1,000 feet of the
site at which the described premises are located.

We will only pay for loss of Business Income that
you sustain during the “pexd of restoration” and
that occurs within 12 consecutive months after the
date of direct physicdbss or damage. We will
only pay for ordinary pawll expenses for 60 days
following the date of dect physical loss or
damage, unless a greater number of days is shown
in the Declarations.

Business Income means the:

Net Income (Net Profit or Loss before income
taxes) that would haveekn earned or incurred if
no physical loss or damad¢p@ad occurred, but not
including any Net Income that would likely have
been earned as a result of an increase in the
volume of business due to favorable business
conditions caused by the impact of the Covered
Cause of Loss on customers or on other
businesses; and

Continuing normal operating expenses incurred,
including payroll.

Ordinary payroll expenses|.]
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g.
1)

(2)

3)

Extra Expense

We will pay necessary Extiaxpense you incur during the
“period of restoration” thayou would not have incurred if
there had been no direct physitzds or damage to property
at the described premises. €Tttoss or damage must be
caused by or result from @overed Cause of Loss. With
respect to loss of or damageptersonal property in the open
or personal property in a velte, the described premises
include the area within 1,000 feet of the site at which the
described premises are located.

Extra Expense means expense incurred:

(@) To avoid or minimize th suspension of business
and to continue “operations”:

(i) Atthe described premises; or

(i) At replacement premises or at temporary
locations, including relocain expenses and costs to

equip and operate the replacement or temporary
locations.

(b) To minimize the suspension of business if you
cannot continue “operations”.

(c) To:

® Repair or replace any property[.]
With respect to the coverageovided in this Additional
Coverage, suspension means:

(@  The partial slowdown or complete cessation of
your business activities; and

(b) That a part or all othe described premises is
rendered untenantable, if coverage for Business Income
applies.
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(4)

We will only pay for Extra Expense that occurs within 12
consecutive months after thetelaf direct physical loss or
damage. This Additional Coverage is not subject to the
Limits of Insurance of

SECTION | - PROPERTY.

6.

Coverage Extensions

In addition to the Limits of Insurance 8ECTION | — PROPERTY, you may
extend the insurance provided bystholicy as provided below.

d. PersonalEffects
You may extend the insurance thegiplies to Business Personal
Property to apply to personalfetts owned by you, your officers,
your partners or “members”, yotimanagers” or your employees.
This extension does not apply to:
(1)  Tools or equipment used in your business; or
(2) Loss or damage by theft.
The most we will pay for loss @lamage under this Extension is $2,500
at each described premises.
f. AccountsReceivable
(1) You may extend the insurance that applies to
Business Personal Property to apply to accounts
receivable. We will pay:
(@) All amounts due from your customers that
you are unable to collect[...],
that result from daect physical loser damage by any
Covered Cause of Loss to yowacords of accounts
receivable.
C. Limits Of Insurance
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4. Automatic Increase

b.

Business Personal Property Limit

(1) The Limit of Insurace for Business Personal
Property will automatically increase by the annual
percentage shown the Declarations.

E. Property Loss Conditions

3. Duties In The Event Of Loss Or Damage

a.

(4)

(5)

(7)

(8)

You must see that the following are done in the event of loss
or damage to Covered Property:

Take all reasonable steps to protect the Covered
Property from further damage, and keep a record of
your expenses necessary to protect the Covered
Property, for consideratiom the settlement of the
claim. This will not incease the Limit of Insurance

of SECTION I - PROPERT YHowever, we will not

pay for any subsequent lowsdamage resulting from

a cause of loss that is not a Covered Cause of Loss.
Also, if feasible, set thdamaged property aside and

in the best possible der for examination.

At our request, give us omplete inventories of the
damaged and undamaged property. Include
guantities, costs, valuasd amount of loss claimed.

Send us a signed, sworn pradfloss containing the
information we request to investigate the claim. You
must do this within 60 days after our request. We will
supply you with the necessary forms.

Cooperate with us in thevestigation or settlement
of the claim.
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6. Send us a signed, sworn pradfloss containing the
information we request to ingggate the claim. You must
do this within 60 days afteur request. We will supply you
with the necessary forms.

7. Cooperate with us in thavestigation or settlement
of the claim.

(1) Pay the value of lost or damaged property;
(2) Pay the cost of repamg or replacing the lost
or damaged property;

(3) Take all or any part of the property at an
agreed or appraised value; or

4) Repair, rebuild or repte the property with
other property of like kind and quality.

b. We will give notice of our intertins within 30 days after we receive
the sworn proof of loss.

C. We will not pay you more than younfncial interest in the Covered
Property.

d. Except as provided in Paragrap23 through (8) below, we will
determine the value @overed Property as
follows:

(1) At replacement costwithout deduction for
depreciation, subject to the following:

(@) You may make a claim for loss or damage covered
by this insurance on an actual cash value basis instead of on
a replacement cost basis. I thvent you elect to have loss

or damage settled on an actcash value basis, you may still
make a claim on a replacemenstbasis if you notify us of
your intent to do so within 180 days after the loss or damage.

(b)  We will not pay on a replacemecost basis for any
loss or damage:

® Until the lost or damaged property is
actually repaired or replaced; and

(i) Unless the repairs or replacement are
made as soon as reasonably possible
after the loss or damage.
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(3)  The following property at actual cash value:

€) Used or second-hand mercheesdheld in storage or
for sale;

(b) Property of others. Howevefan item(s) of personal

property of others is subjetd a written contract which

governs your liability for loss or daage to that item(s), then
valuation of that item(s) W be based on the amount for
which you are liable under sucbntract, but not to exceed
the lesser of the replacemerdst of the property or the
applicable Limit of Insurance;

e. Our payment for loss of or damage to personal property of
others will only be for the account of the owners of the property. We
may adjust losses with the owners of lost or damaged property if
other than you. If we pay the owse such payments will satisfy
your claims against us for the pers’ property. We will not pay the
owners more than their financiaterest in the Covered Property.

First MSJ 1 4, at 4-11 (quoting King Kong @aFile at 5-21, filed March 6, 2020 (Doc. 46-
2)(“Claim”)).*

King Kong had a fire at its business on J@@g 2014, for which it fed a claim on June
20, 2014. _See First MSJ at 11 (asserting thag(f@ting King Kong Clam File at 12-13, filed
March 6, 2020 (Doc46-2)(“Claim”))® An inspection of the sceron June 23, 2014, demonstrated
that the fire began in a dustllector located irthe woodworking shop. €& First MSJ 6, at 11

(asserting this fact)(citing Claim at 11). Vint&tullaney, a Peerless Indemnity employee, stated

“When referencing the Claim’s page numbers,Gourt uses the page numbers that were
printed on the top of the documeiter filing, and not the discoveproduction page numbers.

SPlaintiffs agreed that King Kong “sufferedfire” on June 20, 2014, and because they did

not specifically controvert the rest of the fastD.N.M.LR-Civ. 56.1(b) muires, the Court adopts
the entire fact. Fird¥1SJ Response | 3, at 1.

-10 -



Case 1:19-cv-00203-JB-SCY Document 72 Filed 09/08/20 Page 11 of 78

that “the insured would have been responsibtenfaintaining the machirend bag.” First MSJ
6, at 11 (asserting thfact)(quoting Claim at 10); Claim &210 (asserting thifact); First MSJ
Response at 1 (not digjing this fact).

On June 24, 2014, Peerless Indemnity hired G&d€irby to perform an inventory of the

premises and a “salvage assignment.” First MSJ § 7, at 11 (quoting Claim at 10, and citing Claim
at 10, 16, 17, 18); First MSJ Response 1 4,(asderting that Peerless Indemnity hir&@reer &
Kirby to completea Post-fire [sic] on-sitenventory on June 24, 2014”)On or about June 25,
2014, Peerless Indemnity hired Tebark, an independent adjusteom Santa Fe Adjustment
company, who met with Nilson. See First MSJ 8l -a{asserting this fact)(citing Claim at 163);
First MSJ Response at 1 (not specificallypdigng this fact). On June 26, 2014, Peerless
Indemnity’s adjuster, Shatto, referred the business income loss claim to the Loss Audit
Department._See First MSJ 1 9, at 12 (assertisddht)(citing Claim aB); First MSJ Response
at 1 (not specificallygisputing this fact).

On June 30, 2014, Rich Lien from Greer & Kijirimet with Nilson to conduct the on-site
inventory. _See First MSJ { 10, at 12 (asserting this fact)(citing Claim at 20-21; citing Second King
Kong Claim File at 13-14, filed March 8020 (Doc. 46-3)(“Second Part of Claint’)irst MSJ

Response at 1 (not specifically disputing tfaist). On June 30, 2014, Brian Bukoskey, a Loss

Audit Department employee, called Nilson tsaliss his claim.__See First MSJ § 11, at 12

®The First MSJ Response says that Peerledsninity “fired,” not hied, Greer & Kirby,
but the Court attributes this sfiedy to a typographical error.

"When referencing the Second Part of Claimpage numbers, theo@rt uses the page

numbers that were printed on the top of theudeent after filing, and not the discovery production
page numbers.

-11 -
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(asserting this fadiciting Claim at 21); First MSJ Resporael (not specificy disputing this
fact).

On July 2, 2014, Bukoskey emailed Nilson a esjdor “tax returnsmonthly profit and
loss statements, daily sales reports, and payroll deetg'h(collectively, “financial documents”).
First MSJ § 12, at 12 (asserting this fgmt{iding the short citation for “financial
documents)(citing King Kong Claim File, filed March 6, 2020 (Doc. 46-6)(tSBart of Claim”);
First MSJ Response at 1 (not specifically disputing this fa@hatto communicated with Nilson
“on numerous occasions” by July 2, 2014. First MIQ.B, at 12 (assertirtgis fact)(citing Claim
at 21); First MSJ Response atrb{ specifically disputing thisatt). During their conversations,
Shatto told Nilson that “Loss udit would need ‘tax returns anmtofit and loss statements’ and
asked Mr. Nilson provide informatiacegarding rent and costs incaotiin establishing a temporary
location for the business.” First MSJ § 13, at{d@oting Claim at 21); First MSJ Response at 1
(not specifically disputing this fact). When Lien gave Peerless Indemnity his initial report on July
2, 2014, Lien indicated that the report “was nmgsnformation that had been requested from Mr.
Nilson regarding pricing of theventory listed in the report.First MSJ § 14, at 12 (citing Claim
at 21, 40-61); First MSJ Resnse at 1 (not specificaltyisputing this fact).

On July 2, 2014, Lien “sent the inventory ldirectly to Mr. Nison and specifically

requested that he review the estimates torenaacuracy and to provide him information for

8Although the First MSJ states that BukokskeyechNilson to discuss the business income
claim specifically, the ¢ed portion of the record supports ottt he called Nilson to discuss a
claim.

*When referencing the Second Part of Clairpage numbers, theo@rt uses the page

numbers that were printed on the top of theudaoent after filing, and not the discovery production
page numbers.

-12 -
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value/pricing of the items thabntained blanks.” First MSJ1%, at 12 (citing Claim at 22-39);
First MSJ Response at 1 (not spieally disputing this fact). Oduly 9, 2014, Lien told Shatto
that, although Lien had received some infornmaffom King Kong, but was still missing receipts
and other documentation to prove values on thkdripriced items” and that Nilson had added a
significant quantity of items that Shatto did see when he was on-site. First MSJ | 16, at 12-13
(asserting this fact)(citing Claim &R); First MSJ Response at Jo{rspecifically disputing this
fact).

On July 9, 2014, Lien provided Shatto an updanventory that caulated the total BPP
loss “for the items identified in the originedventory [Jas $138,540.77.” First MSJ § 17, at 13
(asserting this fact)(citing Claim &86); First MSJ Response at lo{rspecifically disputing this
fact). On July 10, 2014, Bukoskey aited Nilson to ask Im for the first time the business’ start
date and what insurance proceeds were recasl@come in 2013, and to ask him a second time
for monthly profit and loss statents from April, 2014, througlide 2014, and the weekly or bi-
weekly payroll summary reports from May %14, through July, 2014. See First MSJ { 18, at
13 (asserting this fact)(citingifth Part of Claim at 27-28)First MSJ Response at 1 (not
specifically disputing this factf. On July 10, 2014, Shatto “contacted Nilson and provided him
with a Sworn Statement for AdvanPayment” and advised Nilson that

According to Rich Lien with Gger & Kirby there are many items

that can be cleaned for re-us@uvand/or your employees can clean
these items and keep track of fabor time. We can add that to

Opeerless Indemnity proffers that Bukogkeequested “the information previously
requested on July 2, 2014.” The Court altersfdis, because the record does not support it. The
portion of the record to whicReerless Indemnity cgeshows that Bukoskey asked for: (i) the
daily sales from May 15, 2014, thugh June 30, 2014; (ii) the monttpyofit and loss statements
from January, 2013, through March, 2014; (iii) business tax returns and all schedules for the years
2012 and 2013; and (iv) a copy ottlease, if applicdb, in the July 2, 201émail, and not the
July 10, 2014 email. First MISL8, at 13; Claim at 27-28.

-13 -
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your claim for the loss to business personal property. You can also
contact a local restoration coampy to provide a proposal for
cleaning and restoring the salvageable property. Please send me a
copy of any proposals @hyou receive from a sération company.

Please notate on the list prepared by Rich the ownership on the
items, whether the owner is Kilgpng, customers or employees.
Also notate the property that yourtk can be cleaned/restored for
re-use in your operations.

Please send me an inventory of #uglitional items that are not on

the list that we just discussddring the phone conversation. Please

include the property that could bensidered tenant improvements,

such as the paint booth and liftS'our business personal property

coverage includes improvements thati have made to the building.

The lease agreement with youmddord does indicate that the

ownership of the improvementsnmediately vests with the

landlord.

Please send me a copy of the proposed lease agreement on the

temporary location. Also, pleasdwse the anticipated cost of any

modifications, including equipment set up, that will be necessary for

you to resume operations witithe temporary location.

Please send me copies of the invoices for the tents that you

purchased so your employees cowlork in the parking lot. Send

any other receipts that you hafeg expenses incurred to minimize

the suspension of operations.
First MSJ T 19, at 13-14 (quoting @faat 102); First MSJ Response at 1 (not specifically disputing
this fact). On July 15, 2014, Shatseked Lien to return to theeme of the fire “to address items
Mr. Nilson was claiming were nsgd and verify quantities andlwas.” First MSJ § 20, at 14
(citing Claim at 103)._Seleirst MSJ Response at 1 (rdisputing this fact).

On July 15, 2014, Peerless Indemnitwgaing Kong a $50,000.00 advance under the

business personal property coverage portion dPtiey. See First MSJ § 21 at 14 (asserting this

fact)(citing Claim at 21101; Second Part of Claim at 58)r$tiMSJ Response at 1 (not disputing

this fact). “On July 21, 2014, MLien met with Mr. Nilson for aecond inventory.” First MSJ

-14 -
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22, at 14 (asserting thiadt)(citing Second Part of Claim at 18ee First MSJ Response at 1 (not
disputing this fact).

On July 22, 2014, Lien gave Shatto “an updaeport, which included a current working
copy of the inventory based on his second visit écsite of the loss,” and he noted that the report
was not finalized, because he was waiting for Kflogg to provide him with information that he
had requested. First MSJ 23, at 14 (assertindabt)(citing Claim at 19, 104-22; Second Part
of Claim at 1-12)._See First MSJ Response abidisputing this fact). On August 5, 2014, Lien
e-mailed King Kong and asked itpoovide the “final list on emplyee items that can’t be cleaned
and retained.” First MSJ | 24, B (citing Claim at 15-16). & First MSJ Response at 1 (not
disputing this fact).

On August 19, 2014, Shatto asked Nilson forditidnal information for the items on the
inventory, including ownership and age of each itenginal receipts andoices related to costs
incurred related to operating aoftthe temporary location.” Fird1SJ | 25, at 14 (asserting this
fact)(citing Claim at 987) See First MSJ Response at 1 (nspdting this fact). On August 20,
2014, Bukoskey emailed Nilson to ask him agamtfie monthly profit and loss statements for
April, 2014, onwards and for weekly or bieekly payroll summary reports from May 15, 2014,

onwards. _See First MSJ { 26, at 14irfgi Fifth Part of Claim at 26-27}; First MSJ Reply at 1

Upeerless Indemnity proffers the fact tBatkoskey asked Nilson “to provide financial
documents needed to substantiateBl Loss claim.” First MSJ 6, at 14 (citing-ifth Part of
Claim at 26-27). The record, when coupled wWeierless Indemnity’s definition of “financial
documents,” does not suppdtinis fact, so the Coudoes not adopt it. Enportion of the record
to which Peerless cites indicates that Bukosk@giled Nilson to ask him again for the monthly
profit and loss statements fapril, 2014 onwards antbr weekly or bi-weely payroll summary
reports from May, 15, 2014, onwards. See Fifth Part of Claim at 26-27. The Court thus alters the
fact to accord with the record.

-15 -
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(not disputing this fact). On September2814, Shatto emailed Nds and asked Nilson for a
status update “on theformation [Shatto] requested inshAugust 19, 2014 e-mail.” First MSJ

1 27, at 14 (asserting this fact){ieg Second Part of Claim at 18). See First MSJ Response at 1
(not disputing this fact).

On September 17, 2014, Bukoskey emailedadsiland asked Nilson for monthly profit
and loss statements from April, 2014, onwards] #or weekly or bi-weekly payroll summary
reports from May 15, 2014, onwards. See First )38, at 14 (citing FiftPart of Claim at 25Y?

On September 15, 2014, “Lien updated the inventstywith the informatin” that Nilson gave
to Lien. First MSJ { 29, at 15 (asserting this faitih)@ Second Part of Claim at 20-26). See First
MSJ Response at 1 (nos@uting this fact).

On October 3, 2013, Shatto updated the Lossdidbéto reflect the numbers provided by
[] Lien, which showed” $135,888.95 in business perspngperty losses. Bt MSJ | 30, at 15
(asserting this fact)(citmnSecond Part of Claim at 57). See First MSJ Response at 1 (not disputing
this fact). On October 3, 2014, Shatto wrot&iog Kong to notify them tat Shatto had issued
an additional $50,000.00 advance. See First ML gasserting this fagtiting Claim at 6;
Second Part of Claim at 19, 58); First MSJ Responde(abt disputing thigact). Shatto also

notified King Kong that King Kong “could recoveeplacement cost value” and he asked King

12peerless Indemnity proffers the fact that, on September 17, 2014, Bukoskey emailed

Nilson and asked Nilson for “the financial docunsefshatto] previously requested.” First MSJ

1 28, at 14 (citing Fifth Part of &im at 25). The record, wheoupled with Peerless Indemnity’s
definition of “financial documentsdoes not support this fact, #we Court does not adopt it. The
portion of the record to whicReerless Indemnity cites indicatdat Bukoskey asked Nilson for
monthly profit and loss statnents from April, 2014, onwards)dfor weekly or bi-weekly payroll
summary reports from May 15, 2014, ands. _See Fifth Part of &m at 25. The Court thus
alters the fact to accord with the record.

-16 -



Case 1:19-cv-00203-JB-SCY Document 72 Filed 09/08/20 Page 17 of 78

Kong to “provide receipts showing any items thad been replaced.” First MSJ { 31, at 15
(asserting this fact)(citing Gla at 17; Second Part of Claim B, 58). _See First MSJ Response
at 1 (not disputing this facty.

Mr. Bukoskey requested theamthly profit and loss stateents from April, 2014 onwards
and for weekly or bi-weekly payroll sumnyareports from May 15, 2014, onwards again on
October 15, 2014* See First MSJ | 32, at {&ting Fifth Part of Chim at 24). On October 31,
2014, Shatto “offered teettle the BPP on an actual castue basis for $35,000” and reminded
Nilson that Nilson could recoverdtreplacement cost value ifIBbn submitted receipts as the
Policy required. First MSJ | 33, at 15 (assertingfdag(citing Second Part of Claim at 59). See
First MSJ Response at 1 (not disputing this fact).

“On November 24, 2014, Peerless Indemnity issued a third advance of $50,000, consisting
of $35,000 for BPP and $15,000 for Bl Loss.” First M534, at 14 (assentj this fact)(citing

Claim at 5). On November 11, 2014, December 9, 2014, January 5, 2015, January 21, 2015, and

Bpeerless Indemnity asserts that Shattocagkeg Kong “providereceipts showing any
items that had been replacedirst MSJ 31, at 15 (asserting tifégt)(citing Claim at 17; Second
Part of Claim at 19, 58). The portion of theorl to which Peerledademnity cites does not
support this fact. Thus, the Codoes not addphis fact.

Ypeerless Indemnity assettsat, on October 5, 2014, Bukkey again requested the
financial documents from King KongSee First MSJ 1 32, at 15 (o Fifth Part ofClaim at 24).
The portion of the record to which Peerldsslemnity cites, whercoupled with Peerless
Indemnity’s definition offinancial records, does not supporistfact. The portion of the record
shows that, on October 5, 2014, Bukeg again asked for monthlygdit and loss statements from
April, 2014 onwards and for weekly or bi-weekly payroll summary reports from May 15, 2014,
onwards._See Fifth Part of Claim at 24.eT®ourt thus alters ¢hfact accordingly.
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February 17, 2015, Bukoskey requekthe monthly statementgirst MSJ | 35, at 14 (asserting
this fact)(citing Fifth P& of Claim at 21-23%°

On March 11, 2015, Shatto mailsiilson a letter notifying Nilsn “that Peerless advanced
$150,000 on King Kong’s claim which includ&d35,000 BPP and $15,000 for Bl Loss.” First
MSJ | 36, at 15 (asserting this §éciting Second Part of Claim &0-64). In thdetter, Shatto
“again explained the Policy requirements regaydeplacement cost coverage and informed him
the BPP coverage limits were $202,800 plus the automatic 4% increase of $2,578.” First MSJ
1 36, at 15-16 (citing Second Part of Claim at 60-64). Relying on the Greer & Kirby inventory,
Shatto calculated the BPPioleas $263,992.47, including $3,445.97 for debris removal. See First
MSJ 1 36, at 16 (citing Second Part of Clain6@64). “The actual cash value for the loss was
$133,719.22.” First MSJ 1 36, at 16 (citing Second éfaiaim at 60-64). “Shatto cited various
applicable provisions of the Rry, including loss payment coititbns, coverage for replacement
cost value, debris removal, personal effectsinmss income and extra expense.” First MSJ { 36,
at 16. _See First MSJ Response @igputing none of these facts).

On March 18, 2015, April 14, 2015, and Ma#, 2015, Bukoskey again requested the

financial documents, See First MSJ 37, at $6guing this fact)(citing Fifth Part of Claim at

5peerless Indemnity asserts that, on November 11, 2014, December 9, 2014, January 5,
2015, January 21, 2015, and February 17, 2015, Bekosgain requested the “financial
documents” from King Kong. First MSJ | 35, at 14 (etssg this fact)(citing Fifth Part of Claim
at 21-23). The portion of the record to which Pessrlademnity cites, whasoupled with Peerless
Indemnity’s definition offinancial records, does not supporistfact. The portion of the record
shows that, on November 11, 2014, December 9, 2014, January 5, 2015, January 21, 2015, and
February 17, 2015, Bukoskey again asked for momidfit and loss stateemts from April, 2014
onwards and for weekly orfweekly payroll sumrary reports from May5, 2014, onwards. See
Fifth Part of Claim at 24. The Cduhus alters the fact accordingly.
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20-21)18 First MSJ Response at 1 (rhsputing this fact). OMay 27, 2015, Shatto emailed King
Kong to ask about debris removal and to adiisgy Kong “that the invice would be added the
claim settlement once it had begeaid and asked for invoicesgapport replacement costs.” First
MSJ ¢ 38, at 16 (asserting this fact)(citing Seddad of Claim at 65). See First MSJ Response
at 1 (not disputing this fact).

On June 11 and June 22, 2015, “Bukoskey requdisésiinancial documents again.” First
MSJ 1 39, at 16 (asserting this fadt)(g Fifth Part of Claim at 19). On June 23, 2015, Nilson
faxed to Shatto “three sets of documents, congjsif invoices and receipts.” First MSJ | 40, at
16 (citing xh. B, pp. 001418-001462, 001483498, and 001499 to 001530). “Bukoskey
requested the financial docunis again on Jung0, and July 20, 2015.First MSJ | 41, at 16
(asserting this fact)(citing Claim at 2079). 8baent Nilson an email dated August 17, 2015, in
which he advised Nilson that Shatto “could detipher from the faxedocuments whether the

receipts submitted reflected the expense incuimetkeplacing the property, that some of the

1%peerless Indemnity asserts that, orrdal8, 2015, April 4, 2015, and May 14, 2015,
Bukoskey requested theritincial documents” from King ¢hg. First MSJ 37, at 16 (asserting
this fact)(citing Fifth Part ofClaim at 20-21). The portion dhe record to which Peerless
Indemnity cites, when coupled with Peerless indigy’s definition of financial records, does not
support this fact. The portion of the record shows that, on March 18, 2015, April 14, 2015, and
May 14, 2015, Bukoskey asked King Kong againrfanthly profit and loss statements from
April, 2014 onwards and for weekly or bi-weekly payroll summary reports from May 15, 2014,
onwards._See Fifth Part of Claim at 20-Zhe Court thus altetthe fact accordingly.

"Peerless Indemnity asserts that, on Jun€015, and June 22015, Bukoskey requested
the “financial documents” from King Kong. First MSJ 39, at 16 (asselisdact)(citing Fifth
Part of Claim at 19). The portion of the rectondvhich Peerless Indemnity cites, when coupled
with Peerless Indemnity’s deftion of financial records, does nstipport this fact. The portion
of the record shows that, on June 11, 20h8,June 22, 2015, Bukoskey asked King Kong for the
2014 business tax return and schedufor monthly profit and losstatements from April, 2014
onwards and for weekly orfweekly payroll sumrary reports from May5, 2014, onwards. See
Fifth Part of Claim at 19. The Cduhus alters the fact accordingly.
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receipts were not legible, that some of the m@sedid not provide sufficient detail to identify
which category of coverage the receipts relateahtbthat a number of receipts appeared to relate
to a specific job as oppa$do the replacement pfoperty that was in thbuilding at the time of
the loss.” First MSJ 42, at 16 (astng this fact)(citing Claim &540). Shatto “further advised
that receipts totaled approximately $25,000 and|@&has already advanced payments in the
amount of $135,000.” First MSJ | 4,16-17 (asserting this faatjijng Claim at 1540). Shatto
also “stated that he was still awaiting, over onaradter the loss, the financial documents.” First
MSJ | 42, at 17 (asserting thigtciting Claim at 1540). “He reqated that the information be
provided within 30 days.” Fird¥ISJ 1 42, at 17 (asserting thigtciting Claim at 1540).

In an August 17, 2015 email, Bukoskey reqadshe financial documents from Nilson.
See First MSJ | 43, at 17 (assugtthis fact)(citing Glim at 17); First MSResponse at 1 (not
disputing this fact). On September 15, 2015k d&key called Nilson, left Nilson a message, and
“sent a follow up e-mail requesting the finandacuments again andddtifying the documents
that had been requested but not producé&drst MSJ § 44, at 17 (citing Claim at 17).

On September 29, 2015, Shatto sent Nilsontarladvising Nilson “that the claim would
be closed if a response was neteived by October 22015” and “reiteratfig] the contents of
his March 11, 2015 letter.” First M| 45, at 17 (asserting this fciting Fifth Partof Claim at
2-7). See First MSJ Response at 1 (not disguhis fact). “On October 13, 2015, Mr. Bukoskey
spoke with Mr. Nilson on the telapne and followed up with an e-ihegequesting a status of the
records he had requested to support the B4 Idaim.” First MSJ | 46, at 17 (asserting this

fact)(citing Fifth Parbf Claim at 162 “On November 2, 2015, Mr. Shatclosed the file.” First

¥peerless Indemnity asserts that the claim discussed in the email is the business inventory
claim. See First MSJ | 46, at 17. The portiothefrecord to which Peerless Indemnity cites
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MSJ T 47, at 17 (asserting this facitjog Claim at 4; Fifth Part o€laim at 8-11)._See First MSJ
Response at 1 (not digjing this fact).

“On November 9, 2015, Mr. Bukoskey e-mailed Mr. Nilson asking whether he was going
to be sending the documents to support hitoBs claim.” Firs MSJ | 48, at 17 (asserting this
fact)(citing Fifth Part ofClaim at 16)._See First MSJ Respoasé (not disputig this fact). “On
July 20, 2016, Mr. Nilson requestétht the claim be reopenedFirst MSJ § 49, at 17 (asserting
this fact)(citing Fifth Part oClaim at 12-16). _See First MSJ $p®nse at 1 (not disputing this
fact). “Mr. Bukoskey responded to Mr. Nilson that same day identifying various documents that
had still not been provided.” First MSJ | 50, afd@sserting this fact)(citing Fifth Part of Claim
at 13). _See First MSJ Responsé @hot disputing this fact).

On July 20, 2016, Shatto emailed Nilson sigitivhat documentation Shatto needed to
finalize the claim and asking Nilsdor an explanation of why hignored previous requests for
information and documentation. &Eirst MSJ { 51, at 18 (citirigfth Part of Claim at 12%° On
August 8, 2016, Shatto reopened treral See First MSJ 52, at (@ting Fifth Part of Claim
at 29-30). On August 10, 2016, Bukoskey notifielddh that Nilson needdd submit the payroll
reports from June 29, 2014, to July 12, 2014,taed2015 tax returns.e® First MSJ § 53, at 18
(citing Fifth Part of Claim at 31JFirst MSJ Response at 1 (not disputing this fact). On August 22,

2016, Bukoskey sent Nilson an e-mail advising thasthleneeded the 201tax returns for King

does not support that theagh is the business inventory clair8ee Fifth Part of Claim at 16. The
Court alters the fa accordingly.

9peerless Indemnity cited “002415” for this fact, which does not exist in the document it
submitted. First MSJ 1 50, at 18he Court substitutes the correct citation to the record.
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Kong. See First MSJ | 54, at 18tifay Fifth Part of Claim at 32)First MSJ Response at 1 (not
disputing this fact).

On September 14, 2016, Shatto asked Nilsorafstatus update garding the 2015 tax
return. _See First MSJ | 55, at 18 (citing Fifth Part of Claim at 54); First MSJ Response at 1 (not
disputing this fact). On Seghber 15, 2016, Mr. Nilson sent th@15 tax returns. See First MSJ
1 56, at 18 (citing Fifth Part of Claim at 33-35); EMSJ Response at 1 (not disputing this fact).
On September 30, 2016, Shatto etethMr. Nilson business inconodaim’s evaluation. See First
MSJ | 57, at 18 (citing Fifth Part of Claim at33). On October 4, 2016, Shatto e-mailed Nilson
a letter identifying the Policy provisions applide to the business income claim and explaining
how the number was reached, stating

We have received some receipts thatraported to show thexpense incurred to

replace business personal property. Sonmtbefteceipts are not legible, others do

not show sufficient detail to identify the type of property. A bemof the receipts

appear to relate to a specific job apaged to the replacentesf property damaged

by the fire. The receipts we can verifysfoow the incurred expense to replace fire

damaged property total approximgte$25,000. Again, we have advanced

$135,000 for the loss of business personal property. Please send us any additional
invoices that you may have demonstratihg expense incurred in replacing fire
damaged business personal property. We attached a copy of the invoices we have
received to our 8/42015 email which show which an®t legible. Rtase send us

legible copies. Please notate the typproperty that was purchased when it is not

clearly shown on the invoice.

First MSJ | 58, at 18-19 (citing>®h Part of Claim aR). See First MSJ Response at 1 (not
disputing this fact). On October 5, 2016, &ha-mailed Nilson a lettaegarding the business
inventory loss evaluation that stated:

We have discussed in the past the neegou to send us the receipts for

the incurred cost of the temporary locatitrat is covered by extra expense and is
not part of our evaluatioof the loss of income.
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We also need any invoices or receifoisthe expense incurred to relocate
to the temporary location. | think you idied that you rented tents to continue
operations in the parking lot at the lossdtion. Send thoseceipts as well.

You also mentioned increased travepenses related to having to operate

at both the primary and temporary ldoa. Send me documentation that shows

those incurred expenses.
| mentioned in the letter that it might be beneficial for you to share our
measurement of the business income loss with your accountant. We would be
happy to discuss our measuremeith you and your accountant.
First MSJ § 59, at 19. See First MSJ Respaisl (not disputing this fact).

On or about October 26, 2016, Bukoskey talkedNilson regardindgheir disagreement
over the business income loss clamalue and “advised Mr. Nilsonahif he did not agree with
the calculations, to provide hiwith what Mr. Nilson is claimmg and the documentation to support
those numbers.” First MSJ § 60, at 19 (citing Fourth Part of Claim at 12). See First MSJ Response
at 1 (not disputing this fact). On May 8, 2017ath tried to arrange @nference call to discuss
the business income claim with Nilson and biil's accountant, but he was unsuccessful because
Nilson did not provide his accountant’s availabilitgee First MSJ { 61, 20 (citing Claim at 3);
First MSJ Response at 1 (not disputing this)fatBetween October 30 and December 11, 2017,
Mr. Shatto and Mr. Nilson discussed meetingdview documentation to support King Kong’s
claim.” First MSJ 62, at 20 (citing Sixth PaftClaim at 8-11. First MSJ Response at 1 (not
disputing this fact).

“On November 13, 2018, King Kong requestedopy of the Policyand a meeting in
person” to review documentation supporting propeeplacement in regards to the business
personal property claim. First MSJ 63, at d0n@ Claim at 2). _See First MSJ Response at 1
(not disputing this fact). On November 2818, Shatto emailed Nds a certified copy of the

Policy. See First MSJ | 64, at 20 (citing Claim aSikth Part of Claim at 13). See First MSJ
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Response at 1 (not disputing this fact).atBtand Nilson met in person on December 13, 2018.
See First MSJ | 65, at 20 (citing Sixth Part ofiGlat 14). _See First MSJ Response at 1 (not
disputing this fact°

On December 17, 2018, Nilson sent Shatldittonal documentationSee First MSJ | 66,
at 20 (citing Sixth Part of Clairat 15). _See First MSJ Responsél gdhot disputinghis fact).
Shatto advised Nilson that he had reviewerldbcuments Nilson provided him at the December
2018 meeting._See First MSJ § 67, at 20 (citing Sixthd?&khibit at 16). He indicated that he
was “able to associate a majorif the invoices to replacemeot business personal property.”
First MSJ | 67, at 20 (citing SixtPart of Claim at 16). Hasked, however, for additional
information on specific receipts attazhto his e-mail._See First M$B7, at 20 (citing Sixth Part
of Exhibit at 16)._See First MSJ Response at 1 (not disputing thig¥act).

On January 28, 2019. Nilson responded to Shasking Shatto what he wanted Nilson to
do with the attachment but not providing Shatith any additional information relating to the
attachment._See First MSJ § 682@t(citing Sixth Part of Claimat 17). _See First MSJ Response
at 1 (not disputing this fact). “Peerless reeédiwotice of the lawsuit on February 7, 2019.” MSJ
1 69, at 20 (citing Sixth Part of & at 18). First MSJ Responselainot disputing this fact).

On June 12, 2019, Peerless Indemnity “determined that BBEddn the amount of $207,553.75,

20peerless Indemnity contends that Dotseas present at the in-person meeting on
December 13, 2018. See MSJ 1 65, at 20 (citinghJteirt of Claim at 14) The portion of the
record to which Peerless Indemnity cites slo®t, however, support that Dotson attended the
meeting. _See Sixth Part 6faim at 14. The Court, thus, altéhe fact to accurately reflect the
record.

21peerless Indemnity states this correspands date is January 24, 2019, but email is

not dated in record, so the Cbdpes not adopt that date. 348J § 67, at 20 (citing Sixth Part
of Exhibit at 16).

-24 -



Case 1:19-cv-00203-JB-SCY Document 72 Filed 09/08/20 Page 25 of 78

Bl in the amount of $27,027.00, Extra Expens the amount of $2,071.80, and Coverage
Extension in the amount of $3,237 158d been substantiated.”r§tiMSJ 70, at 21 (citing Copy

of June 12, 2019, King Kong Loss Schedule, filedd®ia, 2020 (Doc. 46-8)). Peerless Indemnity
made final payment to King Kong for $87,714.44. See First MSJ | 70, at 21 (citing July 2, 2019
Check at 1, filed March 6, 2020 (Do#6-9)); First MSJ Responselatnot disputing this fact?

23

PROCEDURAL HISTORY

Peerless Indemnity filed two motions for suammjudgment. Peerds Indemnity filed its
First MSJ addressing tl@@mplaint’s Count | -- Mlation of Unfair Insurace Practices Act. See
First MSJ at 1. In the Second MSPeerless Indemnity assertattlcounter to the Complaint’s

Count I, Peerless Indemnitid not violate the UIPA.

1. The First MSJ.

Peerless Indemnity argues in the First M&d,thccording to Plaintiffs, Peerless Indemnity
breached the Policy, because it dat pay for (i) extra expenses) febris removh (iii) accounts
receivable; and (iv) busise personal property coverage up to $202,800.00. See MSJ at
21. Peerless Indemnity notes that the Poteyuires Peerless Indemnity to pay for “direct

physical loss of or damage @overed Property at the premis#sscribed in the Declarations

22King Kong alleges that Peerlessiemnity “hired at last three differerfire investigators
in succession to investigate Plaintiff's fire on June 20, 2014.” First MSJ Response { 3, at 1. King
Kong does not, however, cite to anything in the réd¢o support this statement. See First MSJ
Response 1 3, at 1. The Counyg, does not adopt this fact.

23King Kong alleges that Peerless Indemmityd King Kong “engaged in an almost five
(5) year back and forth communication with no &dttlement and payment tife claims.” First
MSJ Response 5, at 1. King Kong does not, howeiterto anything in the record to support
this statement. See First MSJ Response | 5, Rtither, this statement it a factual dispute,
but a legal issue. The Couttus, declines to adopt the fact.
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caused by or resulting from any ¥&wed Cause of Loss.” FirsSJ at 21. Peerless Indemnity
contends that the Policy inclusiéProperty Loss Conditions” thagquire the insured to “([i]) at
Peerless Indemnity’s requestygia complete inventory oféltdamaged and undamaged property,
including quantities, costs, values and amounbdsd claimed; ([ii]) send a signed sworn proof of
loss containing the informationqeested needed to investigdte claim; and ([iii]) cooperate
with Peerless Indemnity in its investigation anttflement of the claim.First MSJ at 21-22 (citing
Policy 8 I(E)(3)). Peerless Indemnity also stétes the Policy has a provision that allows Peerless
Indemnity to either pay for, repaor replace damaged propertyee First MSJ at 22 (citing Policy

§ 1(E)(6)).

Peerless Indemnity then argues that it didameach the Policy regarding business personal
property coverage, because it paid more than thelisted in the Policyfor that coverage. See
First MSJ at 23. It argues thapaid King Kong a collective tal of $239,890.13 and that it paid
$207,553.75 of that total to King Kong for businessspeal property coverageSee MSJ at 23.
Peerless Indemnity noted that, despite Kiranélignoring requests for domentation to support
the business personal propertyainol, Peerless Indemnity gau€ing Kong an advance of
$50,000.00 on July 15, 2014. See MSJ at 24 (citing Fact NaE5,146, 19, 23, 24, 25, 27). After
Nilson provided the request@tformation, Lien completed ¢éhinventory on September 15, 2014,
he valued the business personal propertydo$435,888.95, and Shatto paid Nilson an additional
$50,000.00 on October 3, 2014. See First MSJ atidg(€acts No. 29, 30, 31, 33). Shatto told
Nilson twice in October, according to Peerlestemnity, that the Policy included a replacement
cost value requiring receipts @placement item purchased. SastiVISJ at 24 (citing Fact Nos.
30, 31, 33). Peerless Indemnity alleges thatlingdit receive any additial documents from King

Kong, and consequently it proceeded to pay fiémeaining $35,000 of theibstantiated BPP claim
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to King Kong on November 24, 2014, along with a $15,000 advance on the Bl loss claim.” First
MSJ at 24 (citing Fact No. 34)According to Peerless IndempitShatto asked Nilson on March

11, 2015, and May 27, 2015, for documentation to support additional BPP coverage, but that the
receipts that Nilson submitted on June 23, 2015 did not identify for what Nilson had paid. See
First MSJ at 24 (citing Fact Nos. 36, 28, 40, 4Rgerless Indemnity aties that King Kong did

not respond to Shatto’s request for information allo@treceipts or another request from Shatto
for information, and consequently, “the claim fias closed.” First MSJ at 24 (citing Fact No.
45).

According to Peerless Indemnity, Nilson filgaprovided Shatto “the documentation he
had been requesting since June 2015” at thetebhber, 2018 meeting, see MSJ at 25 (citing Fact
No. 67), and Shatto identified documents that “supported an additional payment under the Policy”
and consequently paid King Kong the remairaféhe maximum paymeninder business personal
property coverage on July 2, 2019rsEMSJ at 27 (citing FactdN 4). Thus, Peerless Indemnity
argues, it did not breach the c@ut because “it had no contradtdaty to pay more than what
the insured could substantiate”dafthe undisputed facts demonséahat Plaintiffs failed to
cooperate and ignored repeated request¥KihgtKong provide information sufficient to support
additional payments under tR®licy.” First MSJ at 25.

Peerless Indemnity next argueatth did not breach the insurance contract when it did not
pay under the Accounts Receivable Cover&geension, because King Kong’'s accounts
receivables documents were not damaged in theSiee First MSJ at 25. It argues that the Policy
extends coverage only to the “accounts receigaldeords themselves -- and does not extend to
bad debts in general.” First MSJ2& (citing Fact No. 4). It furtmenotes that the fact that actual

accounts receivable documents were not damageadisputed. _See First MSJ at 26. Peerless
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Indemnity further argues thatpiid all the extra expense andds removal benefits under the
Policy, paying some coverage in June, 2019, aftatt8erified documents, and paying the rest
of the coverage in December, 2018, after Kiran# provided the rest ¢fie documentation. See
First MSJ at 26 (citing Fact Nos. 13, 19, 25, 38, 51, 59, and 70). Thus, Peerless Indemnity

argues, it did not breach the contract regaythose provisions. See First MSJ at 26.

2. The First MSJ Response.

In response, King Kong first argues that Ress Indemnity breached the contract by not
compensating Plaintiffs the “véed amounts due under the PolicyPirst MSJ Response at 2.
King Kong argues that Peerless Indety has excerpted portions tife Policy “insufficient” to
determine rights. First MSJ Remse at 3. King Kong then argunat Peerless Indemnity sent
King Kong a letter on June 24, 2014, that outlined @aime of the coverage available under the
policy. See First MSJ Response at 3. It statas $ihatto’s testimonyndicates that Peerless
Indemnity could have paid for adidinal expenses, such as “thedk and registration for the shop
truck.” First MSJ Response &{citing Shatto Dep. at 107:22-2H)8:1-6). King Kong notes that
Shatto sent receipts back to Plaintiffs withaatepting them as receiptsecause they were not
“oriented correctly.” First MSJ Response at Beiting Shatto Dep. &7:12-20; 55:9-16)(noting
that King Kong did not receive the receipts “becahgeemail was too large to transmit”). King
Kong further contends that Peerless Indemnityrditipay for receipts that it verified during a
December, 2019, meeting. See First MSJ Respainde King Kong then argues that Peerless
Indemnity has failed to pay additional coverage comprising of $140,000.00 business income,
$50,000.00 in new location expense, and 30,00 to $150,000.00 for accounts receivable

despite validating documentatisapporting those claims. &&irst MSJ Response at 3.
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King Kong then summarizes the disputeattf: (i) Shatto’s astements “that go to
credibility”; (ii) the extent of the coverage forethosses and the extent to which that was paid; and
(iif) whether Peerless Indemnity “properly” processed Defendalash. First MSJ Response at
5. King Kong next alleges that “fil]s an undisputed material fattat Plaintiff had replacement
value coverage under the Policy.” First MBdsponse at 5. King Kong argues that Shatto
“calculated the replacement costs [of vehicle liftsgxcess of policy limits that [he] reduced to
an actual cash value of $133,000, then [Peerless Intgmlaimed Plaintiffs were overpaid[, and
tlhen inexplicably, after Plaintiff filed suitDefendant then paid ¢hdifference between the
replacement value of $239,833.13itkthe $133,000 already paid. First MSJ Response at 6 (citing
Shatto Dep. at 157:10-14; Nilson Aff. § 6)(magfithat Shatto’s explanation for the post-filing
payment was that he continued twiesv the claim after the filing).

King Kong then argues that Peerless Indiggndid not pay for the covered accounts
receivables, because Peerless tmai¢y incorrectly defined “accousireceivables” as the “actual
paper invoice” of what customeosved, and not as “the actualoney” customers owed. First
MSJ Response at 6. King Kong draws upon plain meaning, the Policy’s language, and UCC § 55-
9-601(g) to support their claim that Peerless tmaligy incorrectly defins “accounts receivables.”
First MSJ Response at 7-8. Thus, King Kong eonds, whether an account receivable is the
money owed or the “actual valo¢ the paper the account receivable is written on” is a disputed
fact. First MSJ Response at 8.

King Kong finally argues that Peerless Inderyisitcontention that ipaid for all debris
removal that the Policy coveredfédse. See First MSJ Respons8.att argues that Shatto stated
that Peerless Indemnity paid Nilson o,50,000.00 -- $135,000.00 in business personal property

and $15,000.00 in business income {fobe Nilson filed the lawsuitwhich contradicts Peerless
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Indemnity’s post-filing statement that it “paidetivalance of policy limits for business personal
property that included debris resa.” First MSJ Response at 9tiieg Shatto Dep. at 18:13-16).
These contradictory statements, King Kong alleg@sate a genuine issue wiaterial fact as to
what was paid to King Kong and what coverégese payments were aeunder.” First MSJ

Response at 9.

2. The First MSJ Response.

In reply, Peerless Indemnity begins by notingttthe rule 56(c) of the Federal Rules of
Civil Procedure and Local Rule 56.1(b) require Kikang to provide a statement of each fact they
deem disputed, with each fanumbered. _See First MSJ Remt 2-3. Peerless Indemnity
emphasizes that King Kong did raamply with Local Rule 56’sequirement, because King Kong:
(i) did not specifically controvefeerless Indemnity’s factsi)(did not “suppot many of their
statements with adequate citations to the réc@iig “intermixed their responses and their own
purported facts with legal arguments”; (iv) “adedrinferences to be @wvn from the facts”; and
(v) “mischaracterized much of the evidence.rsEFMSJ Reply at 5. Thus, Peerless Indemnity
argues, the Court should acceptiistement of facts as undispdtand find summary judgement
in Peerless Indemnity’s favoSee First MSJ Reply at 5.

Peerless Indemnity further notes that, evehafCourt considers Kg Kong’s facts, “none
are sufficient to createraaterial disputed facts to defeatsuary judgment in Defendant’s favor.”
First MSJ Reply at 5. It notesatthe Plaintiff gives only five fds in their faatal history, none
of which refer to the record. See First MSJ Regil 5. It further nads that “Peerless does not
disagree with these facts,” all of which Pessldndemnity included in its own statement of
undisputed facts. First MSJ Reply at 6. algues that the only evidence King Kong provide

regarding Peerless Indemnity not paying for codengpenses and damages is Nilson’s affidavit,

-30 -



Case 1:19-cv-00203-JB-SCY Document 72 Filed 09/08/20 Page 31 of 78

which is a “self-serving” affidauiin contravention of the Unitesitates Court of Appeals for the

Tenth Circuit caselaw. First MRkeply at 5-6 (quoting Garrett tAewlett-Packard, Co., 34 F.3d

1210, 1213 (10th Cir. 2002), and citing EllisiMR.’'s Country Stores, Inc., 779 F.3d 1184, 1201

(10th Cir. 2015);_Bones v. Honeywell Intinc, 366 F.3d 869, 975 (10th Cir. 2004)(citation

omitted)).

Peerless Indemnity walks through the affidambting that Peerless Indemnity does not
dispute much of the information the affidavit, but arguing that some of the statements, such as
Nilson’s statement that he “submitted receifiis any replacement value and expense,” are
“argumentary [sic], conclusory, and not support by @taito the record.” Bt MSJ Reply at 7.
Peerless Indemnity further notes that it doesangie that King Kong did not submit receipts, but
rather that Peerless Indemnity often was unabtketermine for what the receipts were and King
Kong did not respond to its requefs clarification. _See First MBReply (citing Fact Nos. 42,

45, 51, 59, 67, and 68). Peerless Indemnity notdskimg Kong not only mffers facts without
citing support, it also proffersontradictory facts._See FirstSJ Reply at 7-8 (citing Nilson
Affadavit § 15, in which Nilson states that Shattml Bukoskey ignored his request for a sit-down
meeting, with Nilson Affadavit § 16, in which Nis state that Shatto miilson in Albuquerque

to discuss the claim). Thus, Pless Indemnity argues, the Coshiould resolve the MSJ in favor
of Peerless Indemnity.

Peerless Indemnity next argues that the Court should grant summary judgment in favor of
Peerless Indemnity for Count I, because Peelhegsnnity paid all coverage for which King Kong
provided support. See First MSJ Reply at 8nolies that Peerless Indemnity provided evidence
that it provided evidence of paymei substantiated coverage ahdt King Kong did not present

any evidence that they complied with the Policy’s Property Loss Conditions. See First MSJ Reply
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at 7 (citing Policy at § I(E)(3)). Peerless Indemnity further ntitasthe Loss Payable provision
provides for “replacement costtoverage for the insured to receive compensation for a
replacement of a damaged item instead of the itantisal cash value, only if the item was actually

replaced “as soon as reasonably possible aftdosiseor damage.” First MSJ Reply at 9 (quoting
Policy 8 I(E)(6)).

Peerless Indemnity elaborates on its paynoéthe business personal property coverage,
explaining that it paid King Kong $207,533.75 for imess personal property coverage, even
though the Policy limit was $205,378.00. See FirstINR&ply at 9 (citing Fact Nos. 2, 70).
According to Peerless Indemnity,dn met with Nilson t@wompile an inventory within a week of
Lien’s hire. See First MSJ Reply at 9. Pesglmldemnity further allegehat King Kong ignored
Lien’s follow-up requests for information tcomplete the inventory, but Peerless Indemnity
regardless advanced King Ko#i§0,000.00 on July 15, 2014. See FirstIMR&ply at 9. Peerless
Indemnity states that, after Lien received infation from Nilson, he contgted the inventory in
September, 2014, and issued an additional bsasirpersonal property coverage payment of
$50,000.00 based on the updated business pensmprty loss of $135,88.95. See First MSJ
Reply at 9 (citing Fact Nos. 29, 30). Despite Shitiong Nilson twice in October, 2014, that the
Policy included replacement cost value, Kgng submitted no additional documentation, and
Shatto consequently issue@ ttemaining $35,000.00 of the businesssonal-property claim and
a $15,000.00 advance on the business inventaignabn November 24, 2014. See First MSJ
Reply at 9-11 (citing Fact Nos. 31, 33, 34).

Peerless Indemnity further explains thilson submitted receipts on June 23, 2015, but

that Shatto was unable to discern for what tbceipts were, and King Kong did not respond to

two follow-up requests in August, 2015, and Septem®@l5 for further information. See First
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MSJ Reply at 10 (citing Fact Nos. 36, 38, 40, 42, 45). Consequently, Peerless Indemnity states,
Shatto closed the claim file. _See First MSJ Rexpl10 (citing Fact No. 45). Peerless Indemnity
notes that Nilson did not provide this informeat until a December, 2018, meeting, and that this
documentation allowed Shatto to issue an additippgment to the full extent of the business
personal property coverage on July 2, 2019. Sest FMiSJ Reply at 10 (citing Fact Nos. 67, 70).
Peerless Indemnity concludes thbecause it paid éhfull Policy limits of business personal
property coverage, and because it does not teaeentractual duty to pay more than what the
insured could substantiate,” it did not bre#iol contract. First MSJ Reply at 10.

Peerless Indemnity then counters King Koraygument that it breaeld the contract by
not paying for accounts receivables under ComrakRrbtector Coverage Form 8 I1(A)(6)(F). See
First MSJ Reply at 11. It notdbat the Policy “was not a crediisurance policy” and that it
provided coverage for only the accounts receivaldesrds, and not “bad debts in general.” First
MSJ Reply at 11 (noting that the Policy statest ih will provide coverage that results “from

direct physical loss or damage by any codefause of Loss to your records of accounts

receivable™)(emphases ioriginal). Peerlesgndemnity dismisses King Kong’'s attempts to
introduce outside sources to explain the providi@tause the “Policy is clear and ambiguous and
should be construed and applied acouagly.” First MSJ Reply at 11.

Peerless Indemnity concludes its arguméytsoting that Peerlesademnity paid King
Kong $2,071.80 for extra expenses and $3,237.58 after Steaified the receits in June, 2019.
See First MSJ Reply at 11 (citing Fact No. 70). Peerless Indemnity notes it asked for supporting

documents many times, but King Kong did nobypde supporting documé&nuntil December,

2018. See First MSJ Reply at 11 (citing Fhiats. 13, 19, 25, 36, 38,51, and 59). Peerless
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Indemnity contends that, thus, it did not breaah ¢bntract with regards to extra expenses and

debris removal payments.e&First MSJ Reply at 11-12.

4. The Second MSJ.

In the Second MSJ, Peerless Indemnity asshet, counter to théomplaint's Count I,
Peerless Indemnity did not violate the UIPAeeSSecond MSJ at 6. It argues that the Complaint
“merely parrots” the UIPA langgg “and includes numerous subsaas that have absolutely no
apparent relevance,” including csti@phic claims and violations tife Domestic Abuse Insurance
Protection Act. Second MSJ at @eerless Indemnity further argubst, to assert a successful
UIPA violation, a party must allegather knowledge or sufficientdquency to constitute a general
business practice, and that “Plaintiffs allege no facts in their Complaint and have presented no
evidence in discovery to support” either of th@dlegations. Second MSJ at 6 (citing 8 59A-16-
20). Thus, Peerless Indemnity concludes,Gbart should find that Kig Kong did not state a
claim under 8§ 59A-16-20(A)See Second MSJ at 6.

Peerless Indemnity then counters the twlegald misrepresentatian§) that Peerless
Indemnity overpaid King Kong for the bussse personal protection coverage by paying
$135,000.00 instead of the cash value of $133,000.00;iatith{ithere was not available accounts
receivable coverage to pay faork that King Kong performed on stomers’ cars that the fire
damaged. See Second MSJ at 7. In terms of the first misrepresefeadidass Indemnity argues
that both statemengse truthful. _Se Second MSJ at 7-8 (citing Fédb. 70; First MSJ at 25-26).
Peerless Indemnity further counters King Kongigument that Peerless Indemnity violated
8§ 59A-16-20 (B), (D), and (N)which means that Peerless Indaty did not “a¢ reasonably
promptly” regarding the claims, dlinot “affirm any coverage oflaims of insureds within a

reasonable time of substantiating taims, and did not provide Riéiffs with a “reasonable basis
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relied on in the policy in relation to the factsamplicable law” in dimely manner. Second MSJ
at 8 (quoting § 59A-16-20 (B), (Dand (N)). Peerless Indemnagserts that the undisputed facts
demonstrate that Peerless Indemnity attemptagetonformation from MNson to settle the fire,
that Shatto paid for coverage after he receiubdtantiating information, and that Shatto advanced
payment for business personal pnapdosses even before substatihg the loss. Second MSJ
at 9. Peerless Indemnity furtrergues that King Kong did ncéquest any information regarding
Peerless Indemnity’s claim-processing practiaed thus does not have grounds to allege that
Peerless Indemnity’s standards violatiee UIPA. _See Second MSJ at 9-10.

Further, Peerless Indemnity argues, Kingnk§ has not provided evidence that Peerless
Indemnity violated 8§ 59-16-20(G) by paying ‘amreasonably low settlement,” because Shatto
made payments after substantiating King Kermdpcuments. Second MSJ at 10. Moreover,
Peerless Indemnity contends, King Kong oftenrgitirespond to Peerless Indemnity’s request for
substantiating documents and, thos reasonable jury “could concle that Peerless Indemnity
forced King Kong to file this action.” SecoiSJ at 10. Similarly, Peerless Indemnity argues, a
reasonable jury could not concluttat Shatto’s offer to settkhe business inveory loss claim
for $27,000.00 is a violation of 59-16-20(G), bezaKing Kong did not respond to Peerless
Indemnity’s request tmeet regarding thoffer nor did King Kong propose their own offer. See
Second MSJ at 10. Peerless Indemnity pressed thdtnot violate $9A-16-20(H) by offering
King Kong “substantially less than what” the Polmyvided, because it paid more than the Policy
limit for business property protecti@and the amount it calculated for business inventory. Second
MSJ at 10. Thus, Peerless Indemnity conclud@sy Kong cannot demotrsite a violation of

8 59A-16-20._See Second MSJ at 10.
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Peerless Indemnity next argues that it did not violate the UPA, countering the Plaintiff's
“eight so-called misrepresentatis made by Peerless IndemnitySecond MSJ at 11. Peerless
Indemnity notes that some of the alleged misisgmations are monisrepresentatian but instead
“simply rehash Plaintiff's claims under the RA.” Second MSJ at 112. Peerless Indemnity
notes that the UPA requires a migesgentation to be in the form afwritten or oral statement,
but that Plaintiff alleges only omeisrepresentation that is a statement as part of its UPA-violations
claim. See Second MSJ at 1Peerless Indemnity acknowledgthat one allegation could be
considered a statement -- thesmepresentation that Peerless Indemnity alleged made when it
stated that the work King Kong had performed on cars under the garage keepers insurance
provision, and not the accounts rieedle insurance provision. e8 Second MSJ at 12. Peerless
Indemnity argues that the accounts-receivalpasvision covers only damages to account
receivables records,” and thusnapplicable to thicase. Second MSJ B2-14 (noting that the

erroneous’™ or “incorrect

lack of payment must be on “unfounded’ and “Vfolous,”” not just

grounds™)(citing Am. Nat'| Prop. And Cas.dCv. Cleveland, 2013-NMCA-013, 293 P.3d 954).

Peerless Indemnity argues tikahg Kong does not provide anyidence that shows its “actions
were based on dishonestpgement or that it failed to honestlydefairly balance its interests with
those of the insured.” Second MSJ at 14-Because Peerless Indeitgri‘actively, promptly
and in good faith investigated the claim,” it aeguhat the Court should conclude grant summary
judgement in its favor as to Count IV. Second MSJ at 15.

Peerless Indemnity next argues that thenfifis breach-of-fiduciay-duty claim is not
viable, because King Kong has not alleged #erless Indemnity had a fiduciary duty. See
Second MSJ at 15 (noting that the Court of Appeals of New Mexico has recognized limited

circumstances in which an insurer has fiduciatyedito the insured and that this relationship does
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not fall within those circumstances). Peerleskemnity also argues that the claim is not viable,
because New Mexico law does retognize a breach-of-fiduciaduty claim separate from a

bad-faith claim._See Second W&t 15 (citing Grasshopper Nited., LLC v. Hartford Cas. Ins.

Co., No. CIV 15-0338 JB/CEG, 2016 WL 400983472@-33 (D.N.M. July 7 2016)(Browning,
J.). Peerless Indemnity finglargues that, although New Mexioecognizes constructive fraud,
King Kong’s Count V, which is a constructive-fraakhim, fails, because “there is no evidence
that Defendant had any specific or peculiar knowldtgeit failed to disclose to Plaintiffs during
the adjustment process.” Second MSJ at 16Fl7ally, Peerless Indemnity argues that the Court
should grant summary judgmentfavor of Peerless Indemnitgr Count VI -- punitive damages
-- because King Kong does not meet New MeXmw's requirement ofdemonstrating that
Peerless Indemnity had bad faith. See Se®d8d at 18. Thus, Peerless Indemnity concludes
that the Court should find sunamy judgment in its feor for Counts II-VI. See Second MSJ at

19.

2. The Second MSJ Response.

In the Second MSJ Response, King Kong begmarguments by stating that Peerless
Indemnity violated the UIPA, because the insur@jdid not “promptly investigate and process
insured’s claims under [the Policy] for winddahail damage; (ii) “unreasonably undervalued the
[wind and hail] damage”; and (iii) “insisted @n examination under oath to prolong the claim
process and dissuade insured from continuing Wi¢éhclaim.” Second MSJ Response at 2-3.
King Kong notes that Peerless Indemnity seitédvh a letter in June, 2014, detailing available
coverages and that the letter did not clarify teptacement costs can exceed policy limits and did
not provide Peerless Indemngymethod of calculating the busss personal property loss. See

Second MSJ Response at 4. It ndked the letter does not nten the loss of tools suffered by
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Nilson’s employees, but it “confirgy[ly]” mentions damagéo outdoor signs, even though no
outdoor signs were damaged. Secbl®D at 4. King Kong furtherlalges that Peerless Indemnity
calculated business income losses “as if no lassiwed™ but instead calculated business income
loss using the income after the fire. Second M&pBese at 4. FurtheBhatto “admitted” that
he identified only some of the viable coveragéhe June, 2014, letter, which King Kong contends
“is evidence of deliberate and intentional miglieg information provided by the Defendant to the
Plaintiffs, that in of itself poirgtto a [UIPA] violation.” SeconSJ Response at 4-5 (citing Def’s
Ex. A at 6; Shatto Dep. at 191B; 67:24-25; 68:1-5). King Kongiterates thaBhatto admitted
“the truck and registration for the shop truck”sagigible to be a covered expense under the Policy
and that Peerless Indemnity didt pay for that expense. $&c MSJ Response at 5 (Shatto Depo
at 107:22-25; 108:1-6). King Kongasés that Shatto’s “admissionasmost five (5) years after
the date of loss, and only now is it admittecaavered loss.” é&ond MSJ Response at 5.

King Kong further argues that when Pesslelndemnity tried tcsettle all Nilson’s
remaining claims for $27,000.00, it wagying] to induce Plaintiffs tsettle for far less than was
fair, equitable and deserved” and “forcing thenfil® suit because they put their own interests
above those of Plaintiffs.” Second MSJ Respoais6. King Kong notes that, after it filed the
lawsuit, Peerless Indemnity “inexplicablypaid it an additional $80,000.00. Second MSJ
Response at 6. King Kong repeats that Peentelsninity violated UIPA, because Shatto did not
consider “77 mb” of receipts because of theergts’ orientation, and because Peerless Indemnity
did not compensate Nilson for the amounts an rikceipts exchanged at the December, 2019,
meeting. Second MSJ Response at 6-7.

King Kong then argues that a holding from a Udi&tates District Court for the District

of Connecticut case -- that courts should carsighether “the defendant has engaged in the
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alleged wrongful acts enough toggest that it has a general buesia practice of doing so”” when
determining an unfair trade pradiwiolation — applies to this case. Second MSJ Response at 8

(quoting Belz v. Peerless Ins. Co., 46 F. Supp. 3d 157, 166 (D. Conn. 2014)). King Kong states

that, when responding to a question regarding dréthe back and forth communication over an
almost 5 year period was a stand business practice,” Shatto acknowledged that communication
is “the way [he] operates.” Second M3Jesponse at 9 (quoting Shatto Dep. at 171:2-
6)(alteration added). Thus, according to KiKmng, the communication is Peerless Indemnity’s
standing business practiaad there is a genuine issue of maildict as to whether Defendant’s
admitted standard bimess practice” “is not gabfaith and fair deatig.” Second MSJ Response

at 9.

5. The Second MSJ Reply.

Peerless Indemnity begins its Second MSJ Reply by reiterating that, just like the
Compilaint, the Plaintiffs do not clarify what theltPA claims are and instead merely “parrot” the
language contained in the UIPAecond MSJ Reply at 2. Pesddndemnity futter argues that
a UIPA violation must allege thier knowledge or sufficient freqacy to constitute a general
business practice, and that “Plaintiffs allege no facts in their Complaint and have presented no
evidence in discovery teupport” either of those allegationSecond MSJ Replat 2. Peerless
Indemnity notes that it incorporates by refereitcarguments from its First MSJ Reply regarding
King Kong's claims of 59A-16-20 (A), (B), (C), {D(E), (G), and (N) violations, See Second
MSJ Reply at 3.

Peerless Indemnity then notes that King Kdrggnot address the UPA claim in its Second
MSJ Response, “likely because there is no basisuoh a claim againseBrless in this matter.”

Second MSJ Reply at 3. Peerless Indemnity empéssiat the UPA requiresPlaintiff allege a
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“false or misleading oral or \itten statement,” but that Plaiffs have not alleged “any
misleading, false or deceptive statement maddégrless . . . suffiam to defeat summary
judgment in Peerless’favor on this claim. Second MSJ Reply at 4 (quoting UPA). Thus,
Peerless Indemnity concludes, the Court shdidchiss the Complaint's@int Ill. See Second
MSJ Reply at 4.

Peerless Indemnity next courgdlaintiffs’ Count IV, which dkges that it breached the
covenant of good faith andifalealing._See Second MSJ Reply at 5. It notesithéteir response,
the Plaintiffs did not address WeMexico law on the covenant of good faith and fair dealing and
instead used caselaw from the Batof Connecticut._See Second MSJ Reply at 5-6. Further,
Peerless Indemnity argues, King Kong has not demonstrated:

(1) why cases in Connecticut addressingaurtfade practice in Connecticut have

anything to do with a claim fdreach of the covenant@bod faith and fair dealing

in New Mexico, (2) they have failed &stablish how proof od “general business

practice” applies to aaim for breach of the covenasftgood faith and fair dealing,

and, (3) to the extent suelvidence would be relevanteghhave failed to identify

any other such similansurance policies or clainugpon [sic] the Court could make

a comparison.

Second MSJ Reply at 6.

Peerless Indemnity then asserts thatdlen could not stand under New Mexico law,
because King Kong does not cite any evidesgpporting that Peerless Indemnity acted on
dishonest judgment and did not honestlyairly weigh its interests agnst the insured’s interests.
See Second MSJ Reply at 6. Peerless Indemnigsribat, instead, Plaintiffs did not respond to
any of the undisputed materiacts, which it asserts demonstmathe difficultyit has had in

working with King Kong. _See Second MSJ Replgat. Peerless Indemnity further argues that

all its actions had “arguable support” from thdi€&oand the facts, and thus, King Kong cannot

conclude Peerless Indemnity’s actions atefounded™ and “ ‘frivolous” Second MSJ Reply
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at 7 (citing Am. Nat’'l Prop. and Cas. Co. ve@land, 2013-NMCA-013, 2933 954). Peerless

Indemnity further asks the Court to disregardRlkentiff's characterization of Shatto’s testimony,
arguing that “a complete read” of the deposition deonstrates that King Kong's
characterization is “absurd” and “improper.” c6ad MSJ Reply at 7-8. Peerless Indemnity
reiterates that it actively, prgatly and in good faithnvestigated the clainnder the circumstances
presented in this case,” andus, the Court should disss the Complaint’s Qunt IV. See Second
MSJ Reply at 8.

Peerless Indemnity then notes that thairfiff's ignored its argument regarding the
Complaint’'s Count V, which is a breach-of-fiduciary-duty claim. See Second MSJ Reply at 8. It
reiterates the argumerdbout this Count that it made iret®econd MSJ. See Second MSJ Reply
at 8-9. It then asks the Court to enter judgtrin its favor on Courl, because King Kong has
not addressed Peerless Indemnity’s argoitst _See Second MSJ Reply at 10.

Peerless Indemnity also emphasizes Kiag Kong ignored its argument regarding the
Complaint’s Count VI, which is a constructivexfrd claim. _See Second MSJ Reply at 10. It
reiterates the argumerdbout this Count that it made iret®econd MSJ. See Second MSJ Reply
at 10-11. It then asks the Court to enter judgt in its favor on Count VI, because King Kong
has not addressed Peerless mdigy’s arguments. _See SecoMbBJ Reply at 11. Peerless
Indemnity then argues that the Court shouldhiis the King Kong’s claim for punitive damages,
because New Mexico law requires a showingabfleast bad faith and Kin Kong has not
demonstrated any evidence of bad faith. See Second MSJ Reply at 11. Thus, Peerless Indemnity
concludes, the Court shouldsdiiss the punitive damages-claif8ee Second MSJ Reply at 11.

LAW REGARDING MOTIONS FOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of CivibPedure states: “The court shall grant summary
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judgment if the movant shows thtdtere is no genuine dispute msany material fact and the
movant is entitled to judgment as a matter of laked. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show([ing] that there is asence of evidence tapport the nonmoving party’s

case.” Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M. 2013)(Browning,

J.)(alteration in Herrera v. Santa Fe Pub. Yeghoting Bacchus Indus., Inc. v. Arvin Indus., Inc.,

939 F.2d 887, 891 (10th Cir. 1991)). See Cal@erp. v, Catrett, 477 U.S. 317, 323 (1986).

Before the court can rule on a party®tion for summaryydgment, the moving
party must satisfy its burden of production in one of two ways: by putting evidence
into the record that affirmatively dispves an element of the nonmoving party’s
case, or by directing the caisrattention to the fact #t the non-moving party lacks
evidence on an element of its claim, ‘tsna complete failure of proof concerning

an essential element ofefmonmoving party’'s case nasarily renders all other
facts immaterial.”Celotex, 477 U.S. at 323-25. On those issues for which it bears
the burden of proof atiad, the nonmovant “must go beyond the pleadings and
designate specific facts to make a showing sufficient to establish the existence of
an element essential to his case in order to survive summary judgr@antdso

v. Calbone, 490 F.3d 1194, 1197 (10th Cir. 2007)(imrquotations and brackets
omitted).

Plustwik v. Voss of Nor. ASA, No. 2:1MD0757 DS, 2013 WL 1945082, at *1 (D. Utah May 9,

2013)(Sam, J.)(emphasis added). “If thaving party will bear the burdeof persuasion at trial,
that party must support its motion with crediblédewce -- using any of the materials specified in
Rule 56(c) -- that would entitle ib a directed verdict if not caimverted at trial.”_Celotex Corp.
v. Catrett, 477 U.S. at 331 (Brennah, dissenting)(emphasis in origin&l).Once the movant

meets this burden, rule 56 requires the nonmovimty pa designate speatfifacts showing that

24Although the Honorable Wiam J. Brennan, Jr., then-Assiate Justice of the Supreme
Court, dissented in Celotex Cogp.Catrett, this sentence is wigeinderstood to be an accurate
statement of the law. See 10A Charles Allengir& Arthur R. Miller, Federal Practice and
Procedure § 2727, at 470 (3d @898)(“Although the Gurt issued a five-to-four decision, the
majority and dissent both aggd as to how the summary-judgment burden of proof operates;
they disagreed as to how the standard a@plied to the facts of the case.”).
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there is a genuine issue for tri@ee Celotex Corp. v. Catrett, 477 U.S. at 324; Anderson v. Liberty

Lobby, 477 U.S. 242, 256 (1986)(“Liberty Lobby”)ln American Mechanical Sols., LLC v.

Northland Piping, Inc., 184 F. Supp. 3d 1030 (IMN2016)(Browning, J.), the Court granted

summary judgment for the defendant when thengfaidid not offer expert evidence supporting
causation or proximate causation in its breachesftract or breach-of-the-implied-warranty-of-
merchantability claims._See 184 F. Supp. 3d0t5-78. The Court reasahéhat the plaintiff
could prove neither the breach-of-contracimla causation requirement nor the breach-of-the-
implied-warranty-of-merchantability claim’sproximate-causation reqement with mere
common knowledge, and so New Mexilaw required thahe plaintiff bolsteiits arguments with
expert testimony, which the plaintiff had nbvided. _See 184 F. Supp. 3d at 1067, 1073, 1075,
1079. Without the requisite evidax the plaintiff, the Court determined, failed to prove “an
essential element of the nonmovingtpa case,” renderingall other facts immterial.” 184 F.

Supp. 3d at 1075 (internal quotatiorarks omitted)(quoting Plustwik Voss of Nor. ASA, 2013

WL 1945082, at *1). Thus, if a plaintiff has the beimdf proof, and the plaintiff has no competent
evidence, the defendant may mowéhout any competent evidence ifspast the plaintiff's lack

of competent evidence and secure summarymedy. See, e.g., Celat€orp. v. Catrett, 477

U.S. at 323-25 (providing that summary judgmiergroper where a plaiftiacks evidence on an

essential element of its cas@&mn. Mech. Solutions, LLC v. Nthland Piping, Inc., 184 F. Supp.

3d at 1075 (granting summary judgment becausiatiff lacked evidence on causation); Morales

v. E.D. Entyre & Co., 382 F. Supp. 2d 1252, 1272 (D.N.M. 2005)(BrowdiNgranting summary

judgment because plaintiff lackedmpetent evidendbat defendants degtively manufactured
an oil distributor). A conclusorgssertion that the plaintiff lacksidence is insufficient, however,

to secure summary judgment; the defendant mukémame evidentiary shamg that the plaintiff
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lacks competent evidence. See Halleiduckaby, 902 F.3d 1136, 1143 (10th Cir. 2018)(stating

that summary judgment may be warranted if tlowamt notes a lack of evidence for an essential
element of the claim). _See also 11 Jariés. Moore et al.,, Moore’s Federal Practice
§ 56.40[1][b][iv], at 56-D9 to -111 (3d ed. 2018).

The party opposing a motion for summary judgmmeuast “set forth specific facts showing
that there is a genuine issue for trial as todhdispositive matters for which it carries the burden

of proof.” Applied Genetics I, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir.

1990). See Vitkus v. Beatrice Co., 11 F.3d 13389 (10th Cir. 1993)(“However, the nonmoving

party may not rest on ifeadings but must set forth specifictashowing that there is a genuine
issue for trial as to those dispositive matterswbich it carries the buraeof proof.” (internal
guotation marks omitted)). Rule 56(c)(1) provides: “A party assetttigiiga fact . . . is genuinely
disputed must support the assertion by . . . citim@articular parts ofmaterials in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those rda for purposes of the motianly), admissions, interrogatory
answers, or other materials . ...” Fed. R.. &. 56(c)(1)(A). It isnot enough fothe party
opposing a properly supported motion for summaiggment to “rest on mere allegations or

denials of his pleadings.” Liberty Lobby, 477 Ua5259. _See Abercrombie v. City of Catoosa,

896 F.2d 1228, 1231 (10th Cir. 1990); OttesoJmited States, 622 F.2d 516, 519 (10th Cir.

1980)(“[O]nce a properly supported summary judgment motiomaide, the opposing party may
not rest on the allegations containe his complaint, but mustspond with specific facts showing
the existence of a genuine factual issue totrieel.” (citation and internal quotation marks
omitted)).

Nor can a party “avoid summary judgmentriepeating conclusory opinions, allegations
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unsupported by specific facts, or speculatio@dlony Nat'l Ins. v. Orar, No. 07-2123-JAR, 2008

WL 2309005, at *1 (D. Kan. June 2, 2008)(Robinsoxciing Fed. R. Civ. P. 56(e); Argo v. Blue

Cross & Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006)(McConnell, J.)). “In

responding to a motion for summary judgmentpaty cannot rest orginorance of facts, on
speculation, or on suspicion and may not escsgpmmary judgment in the mere hope that

something will turn up at trial.””_Coloniat’l Ins. v. Omer, 2008 WL 2309005, at *1 (quoting

Conaway v. Smith, 853 F.2d 78894 (10th Cir. 1988)).

To deny a motion for summary judgment, genuine factual issues must exist that “can be
resolved only by a finder of facebause they may reasonably be reswin favor of either party.”
Liberty Lobby, 477 U.S. at 250. A me“scintilla” of evidence wilhot avoid sumng judgment.

Vitkus v. Beatrice Co., 11 F.3d at 1539 (citindéity Lobby, 477 U.S. at 248). Rather, there

must be sufficient evidence on which the feintler could reasonabliind for the nonmoving

party. See Liberty Lobby, 477 U.S. at 251 (quoting Schuylkill & Dauphiprovement Co. v.

Munson, 81 U.S. (14 Wall.) 442, 448 (1871)(“SchuylRi Vitkus v. Beatrice Co., 11 F.3d at

1539. “[T]here is no issue for trial unless #és sufficient evidence favoring the nonmoving
party for a jury to return a verdict for that partlf the evidence is merely colorable or is not
significantly probativesummary judgment may be granted.iberty Lobby, 477 U.S. at 249
(citations omitted). Where a ratial trier of fact, conidering the record as whole, cannot find

for the nonmoving party, “there i®0 ‘genuine issue for trial.””Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. at 587 (quotingsENat’l Bank of Ariz.v. Cities Serv. Co., 391

U.S. 253, 289 (1968)).
When reviewing a motion for summary judgmethe court should keep in mind certain

principles. First, the court’s role is not to igke the evidence, but to assess the threshold issue

- 45 -



Case 1:19-cv-00203-JB-SCY Document 72 Filed 09/08/20 Page 46 of 78

whether a genuine issue exists as to matk@s requiring a trial. See Liberty Lobby, 477 U.S.
at 249. Second, the ultimate stambtaf proof is relevant fopurposes of ruling on a summary
judgment, such that, when ruling on a summary judgment mdakiergourt must “bear in mind
the actual quantum and qualdy proof necessary to supportdidty.” Liberty Lobby, 477 U.S.

at 254. Third, the court musts@ve all reasonable inferen@asd doubts in the nonmoving party’s
favor and construe all evidence in the light mfasbrable to the nonmawy party. _See Hunt v.
Cromartie, 526 U.S. 541, 550-55 (1999); Libdrtybby, 477 U.S. at 255 (“The evidence of the

non-movant is to be believed, aallljustifiable inferences are tie drawn in his favor.” (citation

omitted)). Fourth, the court saot decide any issues of creititih. See Liberty Lobby, 477 U.S.
at 255.

There are, however, limited circumstan@esvhich the court ma disregard a party’s
version of the facts. This doitte developed most robustly in thealified immunityarena. In
Scott v. Harris, 550 U.S. 372 (2007), the Supreé@oert concluded that summary judgment is
appropriate where video evidence quite clearly corttadithe plaintiff's version of the facts. See
550 U.S. at 378-81. The Supreme Court explained:

At the summary judgment stage, faatsist be viewed irthe light most
favorable to the nonnwing party only if there is &enuine” dispute as to those
facts. Fed. Rule Civ. Pro&6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RB&(c), its opponent must do more than
simply show that there is some metaphysa@albt as to the material facts . . . .
Where the record taken as a whole could@ad a rational trier of fact to find for
the nonmoving party, there is no ‘genuine issue for trialMatsushita Elec.
Industrial Co. v. Zenith Radio Corp., 475 U.S. [at] 586-587 . . . (footnote omitted).
“[T]he mere existence aome alleged factual dispute between the parties will not
defeat an otherwise properly supiear motion for summary judgment; the
requirement is that there be genuine issue oimaterial fact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. [at] 247-248 . ... Whepposing parties tell two different
stories, one of which is étantly contradicted by thecord, so that no reasonable
jury could believe it, a court should natapt that version of the facts for purposes
of ruling on a motion for summary judgment.
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That was the case heréthvregard to the factlisssue whether respondent
was driving in such fashion as to endanganan life. Respondent’s version of
events is so utterly discredited by tlezord that no reasonabjury could have
believed him. The Court of Appeals shouatat have relied on sh visible fiction;
it should have viewed the facts in tight depicted by the videotape.

Scott v. Harris, 550 U.S. at 3&1- (alterations in_Scott v. Hasl(emphasis in Liberty Lobby).

The Tenth Circuit applied thdoctrine in Thomson v. Salt Lakeounty, 584 F.3d 1304 (10th Cir.

2009), and explained:

[B]ecause at summary judgment we angdvel the pleading phase of the litigation,
a plaintiff's version of théacts must find support in ¢hrecord: more specifically,
“[a]s with any motion for summary judgmt, ‘(wlhen opposing parties tell two
different stories, one of whicis blatantly contradictedy the record, so that no
reasonable jury could believig a court should notdmpt that version of the
facts[.]” Yorkv. City of LasCruces, 523 F.3d 1205, 1210 (10th Cir. 2008)(quoting
Scott, 550 U.S. at 380)ee also Estate of Larsen ex rel. Surdivan v. Murr, 511
F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 @sdcalteration in Thomson v. Salt Lake Cty.,

third and fourth alterations in York v. Citf Las Cruces). “The Tenth Circuit, Rihoadsv. Miller,

[352 F. App’x 289 (10th Cir. 2009)(unpublished),] exipkd that the blatant contradictions of the

record must be supported by maéhan other witnesses’ testimy[.]” Lymon v. Aramark Corp.,

728 F. Supp. 2d at 1249.

LAW REGARDING INTERPRETATION OF INSURANCE CONTRACTS

Under New Mexico Law, “insurance contracte aonstrued by the same principles which

govern the interpretation of all contractRimmel v. Lexington Ins. Co., 1997-NMSC-041, 1 18,

945 P.2d 970, 976 (quotation marksitbed). In interpreting ingance policies, courts must

consider the policy as a whlSee Weldon v. Commercial idn Assur. Co., 1985-NMSC-118,

19, 710 P.2d 89, 91. “The clauses in the policy rhastonstrued as intended to be a complete

and harmonious instrument designed to accomplish a reasonable_end.” Safeco Ins. Co. of Am.,
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Inc. v. McKenna, 1977-NMSC-053, | 18, 565 PXB3, 1037. “If any provisions appear

guestionable or ambiguous, we Witkt look to whether their meamy and intent is explained by

other parts of the policy.” Rummel v. Lexington Ins. Co., 1997-NMSC-041, 1 20, 945 P.2d at 977.

When insurance contracts are unambiguous, cougsgoastrue them “in gir usual and ordinary

sense,”_Slack v. Robinson, 2003-NMSC-083, § 7, 71 P.3d 514, 517, dotdctefthem] as

written,” Truck Ins. Exch. v. Gagnon, 2001-NMCA-092, { 7, 33 P.3d 901, 903.

When interpreting contract$gourts should not ‘create anthiity where none exists.

United Nuclear Corp. v. Allsta Ins. Co., 2012-NMSC-032, 1 1285 P.3d at 647 (quoting City

of Santa Rosa v. Twin City Fire InsoC2006-NMCA-118, 1 7, 143 P.3d 196, 198). Policy terms

are only deemed ambiguous when they are tmealsly and fairly susptible of different

constructions.” Knowles v. United Servs. tAuAss’'n, 1992-NMSC-030f 9, 832 P.2d at 396.

Ambiguous terms must be construghinst the drafter; they arevgn the strongest interpretation

against the insurer which they will reasondtyar.” Rummel v. Lexington Ins. Co., 1997-NMSC-

041, 1 22,945 P.2d at 977. See United Nuclegp.GoAllstate Ins. Co., 2012-NMSC-032, 1 10,

285 P.3d at 648.
In construing an insurance oy, the distinction between axclusion and a provision of
coverage is very important, berse it affects which party bearstburden of proof._See Miller

v. Monumental Life Ins. Co., 761 F. Supp. 2d at 118 e insured party initially bears the burden

to show that coverage is established undpraaision of coverage._See Battishill v. Farmers

Alliance Ins. Co., 2006-NMSC-004, 9 6, 127 P.3d 1111, 1113 The insurer then bears the burden

of proving the policy excludes coverage. Bedishill v. Farmers Alliance Ins. Co., 2006-NMSC-

004, 1 6, 127 P.3d at 1113 (citing Eric Mills Holng&#/ark S. Rhodes, Holmes’s Appleman on

Insurance, § 1.10, at 43 (2d ed. 1996)(“Thatitisairer has the burden of proof to prove no
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coverage under an all-risks polisythe American rule in all sied, with the possible exception of

Texas”)); Lopez v. N.M. Pub. Schs. Ins. Auth., 1994-NMSC-017, 1 13, 870 P.2d 745, 749.

Insurance policy terms are frequently litigdt and courts have established consensus
interpretations to many of the most common phrases. For example, “unlike the phrase ‘the
insured,” the phrase ‘any insured’ unambiguousigresses a contractualtémt to create joint

obligations and to prohibit recovery by an innddesured.” Axis Reinsurance Co. v. Bennett,

2008 WL 2485388, at *15 (S.D.N.Y. June 19, 2008)(llynt)(quoting Sales v. State Farm Fire

& Cas. Co., 849 F.2d 1383, 1385 (11th Cir. 1988%ee also Am. Nat'l| Prop & Cas. Co. v.

Clendenen, 238 W. Va. at 264 n.12 (collecting cases); Stettin v. Nat. Union Fire Ins. Co. of
Pittsburgh, Pa., 861 F.3d at 1337. Similarly, @wurt of Appeals of N@ Mexico has defined
“arising out of” broadly, stating #t the term is “ordiarily understood to ean ‘originating from,’

‘having its origin in,’” ‘growing out of’ or ‘fowing from.” Krieger v. Wilson Corp., 2006-NMCA-

034, 1 14, 131 P.3d 661, 666 (quoting Baca v. New &teSitate Highway Dep’t, 1971-NMCA-

087, 1 14, 486 P.2d 625, 628). In analgzhe term in an insurancentract exclusion, the Tenth
Circuit surveyed New Mexico caselaw and coeld that “we have ewereason to suppose that
New Mexico law applies the same broad definitiomaging out of in the exclusion context as in

the coverage context.” Am. Nat'l| Prop. & C&». v. United Specialty B1 Co., 592 F. App’x at

742,

LAW REGARDING INTERPRETATION OF INSURANCE CONTRACTS

A contract is a legally enforceable promise that must consist of an offer, an acceptance,
consideration, and mutuaksent. _See N.M>R.A. Civ. UJI 130801. A person may breach a
contract by failing to perform a contractual igation when the performance is required, unless

that performance is otheise excused. See N.M.R.A., Civ. UJI 130822. Incomplete performance
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is a breach of contract. See CochkelHiatt, 1981-NMCA-152 6, 638 P.2d 1101, 103-04
(holding that, where the contractlled for the roof to be rasted to a “healthy” state and
guaranteed work for twerdijve years, because theof leaked within théwenty-five year period,
the defendant’s performance wiasomplete, and the defendantsva breach of the contract).
Under New Mexico law, “[tlhe elements oftmeach-of-contract action are the existence of a

contract, breach of the conttacausation, and damages.” Abreu v. N.M. Children, Youth and

Families Dep’t, 797 F. Supp. 2d. 1199, 1247 (D.N.M. 2011)(Browning, J.).

[A] complaint on breach of contract muslege: (1) the existence of a valid
and binding contract; (2) ¢hplaintiff's compliance wh the contract and his
performance of the obligations under it; (3) a general averment of the performance
of any condition precedent; and (4) danwmgeffered as a result of defendant’s
breach.

McCasland v. Prather, 1978-NBA-098, § 7, 585 P.2d 336, 338.

Applying these principles in_Armijo v. Nl. Dep'’t of Transpaation, No. CIV-080336

JB/ACT, 2009 WL 1329192 (D.N.MApr. 6, 2009 )(Browning, J.)the Court found that a
plaintiffs’ allegations failed tastate a claim for breach of contract. In support of the breach-of-
contract claim, the plaintiff asserted that “fepartment would follovetate employment policies
and procedure, and that the Department termthatm in breach of those policies without just
cause.” 2009 WL 1329192, at *7. Th Court notkdt the plaintiff dil not “indicate what
contractual provisions @mployment policies the Departmenéached,” and did not say “to what
his employment contract engd him or of what the Department deprived him.” 2009 WL
1329192, at *7. The Court found that there was "nough . . . to determine whether, if taken as
true, the Complaint's allegations would suppoairk for breach of contract.” 2009 U.S. Dist.
LEXIS 46546, 2009 WL 1329192, at *8. On the othenchahe Court has prewusly determined

that a pro se plaintiff sufficiently alleged ath his counsel breached contract for legal
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representation by alleging that iismer counsel promiset represent the gintiff at forfeiture
proceedings, that the plaintiff paid the counsel,thatithe counsel failed to represent the plaintiff.

See Archuleta v. City of Roswell, 898 F. Supp. 2d 1240, 2012 WL 4950324, at *16-17 (D.N.M.

2012)(Browning, J.).

"Additionally, in spite of the general bar on punitive damdgebreach-of-contract cases,
the Supreme Court of New Mexico has recagdithat punitive damages may be recoverable

under some circumstances for a breach of contrAnderson Living Trust v. ConocoPhillips Co.,

LLC, 952 F. Supp. 2d 979, 2013 WL 3456913, at *42 (2@Bwning, J.). The Supreme Court

of New Mexico stated in Romero v. Mgn’s, 1989-NMSC-081, 784.2d 991, 109 N.M. 249:

“Our previous cases clearly esliah that, in contract case®t involving insurance, punitive
damages may be recovered for breach of contwvhen the defendant's conduct was malicious,
fraudulent, oppressive, or committextklessly with a wanton disragl for the plaintiff's rights.”
1989-NMSC-081, § 23, 784 P.2d at 998. Punitive damages are not available when they are
“predicated solely on gross negligen In addition to, or in lieaf, such negligence there must be
evidence of an evil motive or a culpable mestate.” Paiz v. State Fa Fire & Cas. Co., 1994-
NMSC-079, § 25, 880 P.2d 300, 308, 118 N.M. 203e(mdl quotation magk omitted). The
Supreme Court of New Mexico hdsfined “reckless disregard” sidient for an award of punitive
damages as “when the defendant knows of potehéiah to the interestsf the plaintiff but
nonetheless utterly fails &xercise care to avoid the harm.'i#a. State Farm Fe & Cas. Co.,
1994-NMSC-079, 1 26, 880 P.2d at 308 (citation awbsdary quotations orted). A defendant
does not act with reckless disregaydh plaintiff's rights merely bfailing “to exercise even slight

care,” absent the requisite “culpalor evil state of mind.” Paiz. State Farm Fire & Cas. Co.,
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1994-NMSC-079, T 26, 880 P.2d at 308 (citation secbndary quotations omitted). The New
Mexico Civil Jury Instructions dime the elements necessary &oraward of punitive damages for
a breach of contract as follows:
If you find that  (name of party rkimg claim for punitive damages) should
recover compensation for damagesd af you further find that the conduct
of (name of party whose condugives rise to a claim for punitive damages) was
[malicious], [reckless], [wanton], [opmsive], or [fraudulent], then you may award
punitive damages.
N.M.R.A., Civ. UJI 13-861.
ANALYSIS
The Court first grants Peerless Indemnity’s Al&J as to Count | -- kach of contract --
of King Kong’s Complaint. The Court then mowesghe Second MSJ, which it denies in part and

grants in part. The Court denies the Second 843d Counts Il and IV, it grants the Second

MSJ as to Counts Ill, V, and VI.

l. THE COURT WILL GRANT TH E FIRST MSJ, BECAUSE PEERLESS
INDEMNITY DID NOT BREACH THE CONTRACT.

King Kong alleges thatalthough it submitted appropriate documentation, Peerless
Indemnity did not pay for extra expenses, delgmoval, accounts rewable, and replacement
cost of property damage, and thusoreached the comtct. _See Complairft 29, 30, at 8. The
Court first concludes that Peerless Indemuity not breach the policy by not paying for extra
expenses, because Peerless Indemnity paigXoa expenses. On June 12, 2019, Peerless
concluded that it could substaie $2,071.80 in extra expenses. Best MSJ | 70, at 21. King
Kong does not allege anything thatlicates that Peerless was reqdite pay for items eligible as
extra expenses that King Kong didt provide sufficient paperwotk substantiate. See First MSJ

Response at 3 (stating only that a truck and itstegion were eligible as extra expenses and not
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alleging that it submitted papeork to substantiate a trkcand registration as extra
expenses)(citing Excerpts frothe Deposition of James Stmat 11, filed March 24, 2020
(Doc. 52-1)(“Shatto Dep.”). Hlleges only that submitted $50,000.00r extra expenses, but it
does not provide any specific cttethat $50,000.00 nor does it allaébat Peerless Indemnity was
able to substantiate that $50,000.@&e First MSJ Response at #ijeg that Peerless Indemnity
admits that King Kong submitiiea claim for additional covega “that included $205,000 for
business personal property, $140,000 of bssinacome, $50,000 in extra expense for new
location, and $50,000 to $150,000 for accounts receivVatepugh giving only a general citation
to Shatto Dep. for this allegation). ThuseRess Indemnity neededly to pay for the $2.071.80

in extra expenses, and not any additional eligéga expenses that it could not substantiate.
Accordingly, Peerless Indemnity’s finalyaent to King Kong was $87,714.44, an amount that
included the $2,071.90. Thus, the Court concludasReerless Indemnity paid King Kong for
extra expenses and thus diot breach the contract.

Peerless Indemnity did not breach the contract by not paying for debris removal, because
Peerless Indemnity paid for debris remov&ing Kong acknowledges that Peerless Indemnity
has paid for “the actual cash valof . . . debris removal.” FirdSJ Response at 3. Further, King
Kong cites to a portion of Shattadeposition in which Shatto states that he believes the remainder
of the business personal propddsys claim that he paid aft&ing Kong filed the lawsuit covered
debris removal. _See First MSJ Response at 8¢gc8hatto Dep at 4). King Kong cites this excerpt
as evidence that Shatto gaventtadictory statements when hadsthat he did not pay for the
debris removal before the lawswias filed, and that he paid fortkebris removal after the lawsuit
was filed. _See First MSJ Response at 9. Themo contradiction. &erless Indemnity has

clarified that it paid fothe remainder of the debris removrallune, 2019._See First MSJ at 26.
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The lawsuit was filed in February, 2019. S¢etice of Removal at 1, filed March 11, 2019
(Doc. 1). Thus, Peerless Indemnity had not paidhe debris removal before the lawsuit began,
but it paid for the debris removal after the lawbegjan. These facts coexist without contradiction.
Thus, the Court concludes thakgcause Peerless Indemnity paid for debris removal, it did not
violate the contract by not piag for debris removal.

King Kong alleges that Peerless Indemnitgdwhed the contract, because it did not pay
for accounts receivables. See First MSJ Responskhattext of the contract, however, indicates
otherwise. The contract’s plain language sttias Peerless Indemnity is responsible for paying
for the loss of accounts receivables due to danatie records. See Poli(stating that business
personal property coverage can extend toaats receivables to paja]ll amounts due from your
customers that you are unable tdlext [...], that resultfrom direct physicaloss or damage by
any Covered Cause of Loss to yaacords of accounts receivable”for example, if the fire
damaged an account receivable rdc@and the customer refuséa pay without proof of the
account receivable, the money the customer avatiwas document on the account receivable
record would be eligible forawerage. Nilson does not contendttany account receivable records
were damaged. See First MSJ Response at ld{symiting that fact).King Kong argues that
Peerless Indemnity contends that only the eafithe paper on whicheéhaccount receivable is
recorded, and not the actual value of the accagdivable, is covered by the Policy. See First
MSJ Response at 6-8. The Court does not inteRwetless Indemnity’s contention in the same
way that Nilson interprets it; the Court interprits Policy not to cover the value of the paper, but
to cover the value of the accoueteivable. The account receivable value is covered, however,
only if the insured can no longer collect, becanisdamage to the record. Because King Kong

does not offer any facts that support that it tteedollect on account recaibles, but it was unable
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to do so because of damagehe account receivable recordlse Court concludethat Peerless
Indemnity did not breach the contractimgt paying for account receivables.

King Kong asserts that Peerless Indemnity bred¢he contract by not paying for business
personal property coverage. €lCourt concludes that Peadelndemnity paid for business
personal property coverage. The Policyjolicovers February, 2014, through February, 2015,
has a business personal properdverage limit of $202,800.00.e8 First MSJ § 36, at 15-16
(citing Second Part of Claim at 60-64Peerless Indemnity paid for $207,553.75 in business
personal property losses. See FirstIMS70, at 21. $207,553.75 is more than $202,800, the
business personal property limit. Thus, Peelledsmnity did not breach ¢hcontract by paying
King Kong more than it was entitleo receive under the Policy.

Further, King Kong gives no specific citatomr other support for its allegation that
Peerless Indemnity did not pay additionalerage comprising of $140,000.00 business income,
$50,000.00 in new location expense, and 30,00 to $150,000.00 for accounts receivable
despite validating documentation supporting thadaens. _See First MResponse at 3. Although
the Court must construe theetain King Kong's favor, becaugas the responding party, it cannot
construe facts that do not exist. Further, Kitting does not provide anygport for the fact that
there were multiple fire inspee®) nor do they indicate how thisctaconnects to any claim. Thus,

Peerless Indemnity did not violate the Pyliy not paying for adtional coverage.

Il. THE COURT WILL GRANT THE SECO ND MSJ IN PART AND DENY IT IN
PART.

The Court grants in part and denies imtghe Second MSJ. EhCourt will deny the
Second MSJ as to Count Il, whighviolation of the UIPA, an€ount IV, which is a breach of

the covenant of good faith and fair dealing. It will grant the Second MSJ as to Count Ill, which is
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violations of the UPA, Count V, which is breach of fiduciary duty, and Count VI, which is
constructive fraud.

A. PEERLESS INDEMNITY HAS NOT SHOWN THAT IT DID NOT
VIOLATE THE UIPA.

The Court will grant the Sead MSJ as to King Kong’s Coult -- violation of trade
practices and fraud title of insun@e code. King Kong alleges a \atibn of the UIPA, then recites
N.M. Stat. Ann. 8 59A-16-20 (A)-(O), includingstions that cannot bsonstrued as relevant,
such as N.M. Stat. Ann. 8 59A-16-20 (N), viotatiof Domestic Abuse Insurance Protection Act,
and then it lists arguments Wwaut tying the majority of the guments to any specific provision.
N.M. Stat. Ann. § 59AL6-20 (A)-(N) states:

Any and all of the followng practices with respetd claims by an insurer

or other person, knowingly committed or performed with such frequency as to

indicate a general business practice,dmkned as unfair and deceptive practices

and are prohibited:

A. Misrepresenting to insureds pertihéaicts or policy prossions relating to
coverages at issue;

B. Failing to acknowledge and act reaably promptly upon communications
with respect to claims from sreds arising under policies;

C. Failing to adopt and implement reasonable standards for prompt
investigation and processing of instséclaims arising under policies;

D. Failing to affirm or deny coverage of claims of insureds within a reasonable
time after proof of loseequirements under the polibgave been completed and
submitted by the insured;

E. Not attempting in good faith to fettuate prompt, fair and equitable
settlements of an insured’s claimsvimich liability has become reasonably
clear;

F. Failing to settle all castrophic claims within a ninety-day period after the

assignment of a catastrophic claim numiveen a catastrophic loss has been
declared,;
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G. Compelling plaintiffs to institute litigation to recover amounts due under
policy by offering substantially less théime amounts ultimately recovered in
actions brought by plaintiffs when theapitiffs have made claims for amounts
reasonably similar to amowntiltimately recovered;

H. Attempting to settle a claim by an imed for less than the amount to which
a reasonable person would have belidwedvas entitled by reference to written
or printed advertisig material accompanying or maplart of an application;

l. Attempting to settle claims on the basis of a policy that was altered without
notice to, or knowledge or consent ofe imsured, his represtative, agent or
broker,;

J. Failing, after payment of a claim, tdfanm the plaintiffsor beneficiaries,
upon request by them, of the coverageer which payment has been made;

K. Delaying the investigation or paymenf claims by requiring an insured,
claimant to submit a preliminary claimp@t and then requirg the subsequent
submission of formal proof of loss foanboth of which submissions contain;

L. Failing to settle an insured’s claimpsomptly where liability has become
apparent under one portion of the pwlicoverage in order to influence
settlement under other pantis of the policy coverage

M. Failing to promptly provide an insured a reasonable explanation of the basis
relied on in the policy in relation to thiacts or applicable law for denial of a
claim or for the offer of @ompromise settlement; or

N. Violating a provision of the Donséic Abuse Insurance Protection Act

N.M. Stat. Ann. 59A-16-20 (A)-(N). To be geoes to King Kong, the Court looks at the five
facts that King Kong set forth in its Second MSastual section, and crossferences them with
the statute to see if any of those facts supgotaim under one of N.M. Stat. Ann. 8§ 59A-16-20’s
provisions?® The first two facts -- that King Kong ptihrased the Policy froReerless Indemnity

and that King Kong suffered a fire on June 20, 20X&te not facts that support a violation of any

25Although King Kong adds facts in its argunierction, on a summajydgment motion,
the Court looks at #hfacts listed in the factual section.
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N.M. Stat. Ann. § 59A-16-20 (A)-(Nprovision. The Court focuses the other three facts: (i)
that Peerless Indemnity hiredt“keast different fire investigators in succession to investigate
Plaintiff's fire on June 20, 2014{ji) that Peerless Indemnity hit¢ Greer & Kirby to complete a
Post-fire on-site inventory odune 24, 2014”; and (iii) that Kg Kong and Peerless Indemnity
“engaged in an almost five (5) year back &mdh communication with no full settlement and
payment of the claims.” Comp 11 3-5, at 1. These factsutd be construed as supporting a
violation of N.M. Stat. Ann. § 59A-20-1 (E), wiin states, “Not attempting in good faith to
effectuate prompt, fair and edgible settlements of an insured’s claims in which liability has
become reasonably clear.”

The Court does not consider, however, antepiial facts that are jumbled into King
Kong’s argument section. TI@ourt previously has stated:

D.N.M.LR-Civ. 56.1(b) is designed to isadathe relevant facend to present them

in an orderly fashion to the Court, amtien parties do not follow the procedures
listed in this local rule, the Court ménave difficulty properly determining what
the relevant facts are. Furthermore, ih@d the Court's responsibility to scour the
parties' evidence and filings to determimleat facts are in dispute and what facts
will defeat a motion for summary judgmer8ee Gonzales v. City of Albuguerque,
849 F.Supp.2d 1123, 1161-62, No. 09-0520,12WL 1114830, at *24 (D.N.M.
Mar. 23, 2011)(“[I]t is not the Court's respdnibty to scour theecord for evidence

to defeat [a] Motion for Summaryudgment....”);_Hauff v. Pettersor’55
F.Supp.2d 1138, 1150 (D.N.M.2010) (Kelly, J.)(“Nor is it the court's function to
‘scour the record in search of evidence to defeat a motion for summary judgment.
(quoting Bombard v. Fort Wayne Newspapers,,I88. F.3d 560, 562 (7th Cir.
1996))). The Court will do its best to pres#re facts that the parties have set out
in their factual sections of ¢lir briefs, or what appear tee the factual sections of
their briefs, but may not be able to comsigvhat may or may not be asserted facts
set out in the argument samti of the partiedilings. The Courtcan think of no
sound basis to distinguishtheen what might be arguents and what might be
asserted facts when parties include thosgters in the argument section of their
filings but not their factuadections of their filings.

Coffey v. United States, 870 F. Supp. 2d 1202, (208.M. 2012)(Browning, J.). Thus, the

Court limits its analsis to the facts alleged in the fadtsactions of the Second MSJ briefs.
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Caselaw interpreting 8 59A-16-20 (E) often guak jointly the statutory claim with the

common law tort of bad fdit See, e.g., Hauff v. Petters 755 F. Supp. 2d 1138, 1148 (D.N.M.

2010)(Kelly, J.). The Court willddress the common law tort of bi@ith later in the analysis, but

it first looks at the statute. eStion 8§ 59A-16-20 (E) stas that that a violation occurs when the
insurer knowingly, or withsufficient frequency as to ke general business practice, does not
“attempt[] in good faith to effectuafgompt, fair and equitable sements of an insured’s claims

in which liability has become reasonably cleaffie Supreme Court of MeMexico has clarified

that “[a]ny insurer that objectively exercises good faith and fairly attempts to settle its cases on a
reasonable basis and in a timely manner need not fear liability under the [this provision of] the

Code.” Hovet v. Allstate | Co., 2004-NMSC-010, 89 P.3d 6{ specifying what good faith,

reasonable basis, or timely manner looks likesutars do not, however, e “to settle cases
they reasonably believe to be without meritovervalued™ to complywith § 59A-16-20 (E).

Salopek, Trustee for Salopek Family Heritagestv. Zurich Am. Life Ins. Co., 428 F. Supp. 3d.

609, 626 (D.N.M. 2019)(quoting Hovet v. Allstdies. Co., 89 P.3d 69, 78 (2004)). The Court

first concludes that Peerless Indemnity not mgkpayment during the timgeriod of time from
June, 2014, through November, 2015, does not violate § 59A-16-20 (E), because Peerless
Indemnity has shown that, duringatitime period, it was attempting to settle the loss in a prompt,
fair, and equitable manner.

The record shows that, duritigat time period, Nson was repeatedly ignoring requests
for information from Peerless Indemnity. Nilsknew by July 2, 2014, at the latest, that Peerless
Indemnity required him to submiax returns and profit and de statements, because Shatto
communicated this information tom during one of their conversatis in the initial weeks after

the fire. See First MSJ § 13, H2 (quoting Claim at 21). Kg Kong did not, however, provide
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Peerless Indemnity with thisqeired information upon requesthe undisputed facts show that
Bukoskey had to ask King Kong for the montlplsofit and loss stateemts from April, 2014
onwards on March 18, 2015, April 14, 2015, May 14, 2015, June 11, 2015, and June 22, 2015,
almost an entire year after Nilson knew he neddexibmit those stataants. _See First MSJ |1
37,39 at 16. He also asked for weekljobweekly payrdl summary reports on March 18, 2015,
April 14, 2015, May 14, 2015, June 11, 2015, and June 22, 2015. See First MSJ 11 37, 39 at 16.
He again requested these documents in an Adgu2015, email. See First MSJ 1 43, at 17 (citing
Claim at 17). Bukoskey again requested ¢hdscuments during a September 15, 2015 voicemail
message and follow-up email. See First MSJ %a#y (citing Claim at 17). Before Bukoskey’s
final follow-up telephone conversation and e-mail with dlilon October 13, 2015, requesting
the documents, see First MSJ 461 af(citing Fifth Part of Clainat 16), Shatto sent Nilson a
letter advising Nilson “that the claim would blesed if a response was not received by October
27, 2015,” First MSJ | 45, at 17 (citirgith Part of Chim at 2-7).

As of November 2, 2015, Nilson had not seetdocuments, and so Shatto closed the file.
See First MSJ | 47, at 17 (asserting this facth@gitClaim at 4; Fifth Parof Claim at 8-11).
Despite closing the file, Bukoskey still aited Nilson on November 9, 2015 asking for the
documents again. See First MSJ { 48, at 17 (ass#nistact)(citing Fifth Part of Claim at 16).
Nilson requested the claim reopened more thamsinths later on July 20, 2016. See First MSJ
Response at 1. In summary, Nilson did not poedsufficient documents that Peerless Indemnity
requested despite a total oledst nine times over an eighteen-month period, resulting in Peerless
Indemnity closing the claim. Nits did not ask for thelaim to be reopenedntil eight months
after Peerless Indemnity closed the claim. Tthese is at least two-ge period where any delay

in resolving the claim can be attributed\idsson, and not to Peerless Indemnity.
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Following the reopening of the claim, Nilssent the 2015 tax ratus on September 15,
2016, which resulted in Shatto emailing Nilson the business income claims’ evaluation. See First
MSJ | 55, at 18 (citing Fifth Part of Claim at 58ge First MSJ { 57, at 18 (citing Fifth Part of
Claim at 33-53). In an Octobdr 2016, email explaining how Pé&ess Indemnity calculated the
business income claim amount, Shatto noted that Nilson had submittedesmipds that were
illegible, some receipts without eagh detail to identify the propgrtand some receipts that were
not related to replacing property damaged in tree but were related to a specific job. See First
MSJ 1 58, at 18-19 (quoting Sixth Part of Clai?)at Shatto followed up with Nilson on or about
October 26, 2016, regarding thelisagreement over the busineéssome loss @im’s value,
asking Nilson for documentation to support wN#son thinks the number should be. See First
MSJ {1 60, at 19 (citing Fourth Part Claim at 12). Nilson doesot submit that he followed up
with documentation to support whia¢ thinks the number should béer this call. On May 8,
2017, Shatto tried to arrange@terence call with Niksn and Nilson’s accouant to discuss the
business income claim, but Nilson did not provide accountant’s availability. See First MSJ
1 61, at 20 (citing Claim at 3).lthough there is no indication th@meeting regarding the business
income claim ever took place, Shatto and Nilson discussed meeting to review documentation
between October 30, 2017, and December 11, 2018t MBJ | 62, at 20 iflng Sixth Part of
Claim at 8-11). Nilson does not state that theeting ever occurred. Thus, at first blush, it seems
that the delay in payment from September 15, 2018yltg 2019, is attributable to Nilson, because
Peerless Indemnity was waiting for Nilsemeceipts and for Nilson’s response.

The Court notes, however, that on Noneer 24, 2014, Peerless Indemnity advanced
Nilson $15,000.00 for Bl._See First NI§ 34, at 15. There is nodication that they paid the

remainder of the claim until June 12, 2019, evenigih Peerless Indemnity calculated the business
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loss income claim amount by @bier 4, 2016. Peerless Indemnity claims to have not determined
the claim amount until June 12, 2019, but it had sufficient documents in October, 2016, to make a
determination.

Importantly, Peerless Indemnity does not assefficient facts tasupport its contention
that it was waiting for docunmés from King Kong to finalize thbusiness income claim between
October, 2016, and June 12, 2019. The record itedidaat there was anitial disagreement
between Bukoskey and King Kong about the busiimessne calculation. Se&ixth Part of Claim
at 12 (stating that Bukoskéspoke to the insured and he does agree with th amount”). The
record also indicates, howewvitiat Bukoskey then explainedshtalculations to King Kong and
suggested that King Kong show the calculatimniss accountant for resw, and “if [King Kong]

did not agree with the calculations, then ghould] provide what [it is] claiming and the
documentation to support those nun#eiSixth Part of Claim at2. This follow-up suggests that
it is unclear whether King Kong continued tealjree with Bukoskey after he explained the
calculations, because Bukoskey gave King Kong iostrns on what to do fi it disagreed with
the calculations. Sixth Part @laim at 12. The end of themail supports that any further
disagreement was not certain, because Buksokey ti@teke is “not sure if” King Kong “will
provide any documentation,” suggestthat after the explanati@md review with his accountant,
King Kong may not have disagreed with the calcafet. Sixth Part of Claim at 12. Although
Nilson hampered Shatto’s attetrtp set up a conferer call with Nilson ad his accountant to
review the business income claloy not providing his accountant’sailability, this incident does
not provide enough information for tmurt to conclude thaitis undisputed that Nilson disagreed
with the business income claim at that point. Sest Piart of Claim at 3. In fact, not arranging

a meeting to discuss tlodaim further could indica&t that Nilson did agree with the calculation.
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The record noted that as of May, 21, 2017, therg ‘inecent follow-up with Insured to work on

Bl issues” and that Shatto was “continuing effortestenlve last remaining issue,” but it is unclear
whether the recent follow-up was the phone call to arrange the meeting with the accountant or
something else, and whether the remaining issue was about thenBbchkaidifferentlaim. First

Part of Claim at 3.

Peerless Indemnity alleges facts that imgigt it continued toask for and wait for
documentation from King Kong regarding the business income claim until December, 2018. See
First MSJ 62, at 20 (citing Sixthart of Claim at 8-11). Aftough the portions dhe record to
which Peerless Indemnity cites reference missiagumentation, there is no indication that the
missing documentation is related to the businessmecdaim, rather than the business personal
property claim._See Sixth Part of Claim at 8-Further, there is nothing that demonstrates that
the documentation provided the December 13018, meeting, was relatealthe business income
claim, and the documernitan that Nilson sent to Peerldsslemnity on Decelver 17, 2018, seems
to be related to the business personal propertyncldihus, there is no indication that Peerless
Indemnity received any new information regaglihe business income claim from King Kong
between October, 2016, and its payment ameJi2, 2019. Indeed, King Kong evaluated the
business income claim in October, 2016, as $27,027, see Sixth Part of Claim at 4, and on June 12,
2019 as $27,027, see First MSJ 1 7@latNor has Peerless Indemrdgmonstrated that it needed
further action or documentation fraking Kong in order to resolve ¢claim. Thus, there are too
many factual holes and ambiguities to concliRierless Indemnity has demonstrated that it
attempted in good faith to rdge King Kong’'s business incomdaim in a prompt, fair, and
equitable manner from Octobe2016, through June, 2019. The Court thus denies summary

judgment on Count II.
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B. PEERLESS INDEMNITY HAS DEMO NSTRATED THAT IT DID NOT
VIOLATE THE UPA.

The Court will grant the Second MSJ as to KiKgng's Count Il -- violation of the UPA,
N.M. Stat. Ann. 8 57-12-3, which prohibits “unfairdeceptive trade practices and unconscionable
trade practices in the conductanfy trade or commerce.” N.Nbtat. Ann. § 57-12-3. The UPA
defines “unfair or deceptive trade practice” as

a false or misleading oral or writtenatgment, visual deription, or other
representation of any kind knavgly made in connection ¢hsale, lease, rental or
loan of goods or services or in the extensof credit or in the collection of debts

by a person in the regular course of thiespa's trade or commerce, that may, tends
to or does deceive or mislead any person

N.M. Stat. Ann. § 57-12-2 (emphasadded). Thus, to state &8-12-3 violation, a party must
allege a false or misleading representation of skim&. Nilson alleges ght different ways in
which Peerless Indemnityiolated § 57-12-3:

a. Delaying investigation of Platiff's claims for 4 years.

b. Failing to inform Plaintiff under whatrovision of the policy to which the
initial approximately $35,000 payment was made.

C. Attempting to settle & claim for $27,000, which gafar less than what a
reasonable settlement shddlave been based upore thctual coverage admitted
by Defendant’s agent.

d. Failing to settle Plaintif§ claim, when liabilitphad become apparent under
multiple portions of the policy.

e. Informing Plaintiff that coverage for automobiles Plaintiff had worked on
and had not been paid only fell under tharage keepers” insurance provision and
not the “Accounts receivadsl insurance provision.

f. Failing to identify other provisions ¢ie “Policy” that afforded additional
coverage amounts or additional coverage.

g. Prevented Plaintiff from being acded of the payments made under the

‘garage keeper’s’ provision and subsequawsuits between Plaintiff's clients and
Defendants
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h. Rejecting Plaintiff’'s proof of loseeceipts without pgorming a good faith
investigation and/or meeting thiPlaintiff to verify theveracity of the receipts.

Complaint § 41, at 11. The Court casts aside allegat@né), (c), (d), (f), (g), and (h), because
none of those are representationamy kind “made in connection thdesdease, rental or loan of
goods or services or in the extension of crediihdne collection of debts.” N.M. Stat. Ann. 8§ 57-
12-2. The only allegation that colube considered a “representati@mthe allegation that Peerless
Indemnity told King Kong that coverage for c#trat King Kong “had worked on and had not been
paid only fell under the ‘garage keepers’ insiwe provision and not the ‘Accounts receivable’
insurance provision.” Confgunt 41 (b), at 11The Court has already discussed coverage under
the Policy’s Account Receivables provisiorvecs only accounts receivable documents that are
damaged and result in customeaggusal to pay for thaccounts receivable. Thus, this statement
is not, as a matter of law,l$& or misleading and thus the@t grants summary judgment in
Peerless Indemnity’s favor on this claim.
C. PEERLESS INDEMNITY HAS NOT DEMONSTRATED THAT IT DID
NOT BREACH THE COVENANT OF GOOD FAITH AND FAIR
DEALING.
Peerless Indemnity asks the Court to grantreary judgment in iteavor and dismiss King
Kong’s claim that Peerless Indeitynbreached the covenant of gdaith and fair dealing implied

in their insurance contract.e& Second MSJ at 12. New Mexiezognizes an implied covenant

of good faith and fair dealing in insurance consacdee Salas v. Mountain States Mut. Cas. Co.,

145 N.M. 542 (*Thus, with insurance contracts, \ash every contract, there is an implied

covenant of good faith and fair dewg that the insurer will not jare its policyholder’s right to

receive the full benefits of ¢hcontract.”)(quotingDairyland Ins. Co. v. Herman, 1998-NMSC-

005, 1 12, 124 N.M. 624); Raja v. Ohio Sec. Ins. Co., 305 F. Supp. 3d 1206, 1250 (D.N.M.
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2018)(Browning, J.)). This “covenant requitibsit neither party do anything which will deprive

the other of the benefits of the agreemengdlas v. Mountain Stat&ut. Cas. Co., 2009-NMSC-

005, 1 13, 202 P.3d 801 (quoting Watson TrucBupply Co. v. Males, 2009-NMSC-005, | 60,

801 P.2d 639, 642 (1990). A question whether thaénsuas acting in bad faith is generally one

for the jury. See Montoya Loya Ins. Co., No. CV 1890 SCY/KBM, 2019 WL 1116010, at *7

(D.N.M. Mar. 11, 2019)(Yarborough, M.J.). To siwe/the summary-judgment stage, the insurer
must demonstrate that it “honestly and fairlyjaibae[d] its own interests” with the insured’s

interests._Sloan v. State FaiMut. Auto. Ins. Co., 135 N.ML06, 85 P.3d 230, 237; see generally

New Mexico Uniform Jury Instructions—Civil 88 13-1701 to 13-1718. If an insurer denies or

delays payment for “frivolous or unfounded reas8rfat insurer is acting in bad faith. Hauff

v. Petterson, 755 F. Supp. 2d at 1145)(quoting Slo&tate Farm Mut. Auto. Ins. Co, 135 N.M.

106, 85 P.3d 230, 236). The Supreme Court of Newiddedefined “unfounded” in Jackson Nat'l

Life Ins. Co. v. Receconi:

“Unfounded” in this context does notean “erroneous” or incorrect”; it means
essentially the same thing as “reckless disregard,” in which the inguteny’
fail[s] to exercise care for the interesdf the insured irdenying or delaying
payment on an insurance policy.” JesseiNat'| Excess Ins. Co., 108 N.M. 625,
628, 776 P.2d 1244, 1247 (1989)(emphasis addeniedins an uttesr total lack

of foundation for an assertion of nonliability—an ariyr or baseless refusal to
pay, lacking any arguable support in the wording of the insurance policy or the
circumstances surrounding the claim. Isygionymous with the word with which

it is coupled: “frivolous.”

1992-NMSC-019, 1 56, 827 P.2d 1184 (citing_Jessen v. Nat'l Egss Ins. Co., 776 P.2d 1244,

1247 (emphasis added)). See Sloan v. State MartmAuto. Ins. Co., 2004-NMSC-004, 18, 85

P.3d 230, 237. Although Peerldsslemnity implies that it dayed payment on the business
income claim, because it was waiting for doentation from King Kong, see First MSJ 62, at

20, the record does not bear this out and instegdests that it was waiting for documentation
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regarding the business personal grtypclaim, see Sixth Part 6faim at 8-11. Berless Indemnity
does not explain the gap in I&sst mention of the businesscome claim in May, 21, 2017, see
First Part of Claim at 3, anghying the claim in June, 2019, deest MSJ | 70, at 21. Thus, it
cannot be said that Peerless Indgyntlemonstrated that it “honestiyd fairly balance[d] its own

interests” at this stage. dan v. State Farm Mut. Auto.dnCo., 135 N.M. 106, 85 P.3d at 237.

Because Peerless Indemnity has not carried its bupdeticularly in light of the preference for a
jury to decide questions of good faith, theutt denies summarugigment on this claim.

D. PEERLESS INDEMNITY DOES NOT HAVE A FIDUCIARY DUTY TO
KING KONG.

Peerless Indemnity states that, counteittg Kong'’s assertions, New Mexico law does
not permit King Kong to bring an independdameach-of-fiduciary-duty cause of action. See
Second MSJ at 15. Peerless Indemnity argues that New Mexico law does not recognize a fiduciary
relationship between an insurer and an insuréldennsurance context ingendent of a bad-faith

claim. See Second MSJ 5 (citing Chavez v. Chenoweth 1976-NMCA-076, 553 P.2d 703).

28In Stoner v. New York Life InsuranceoG 311 U.S. 464 (1940), the Supreme Court of
the United States explained that “in cases wiprisdiction rests on divsity of citizenship,
federal courts, under the doctrine of Erie Railroad v. Tomkins . . . must follow the decision of
intermediate state courts in tabsence of convincing evidence tkfz highest court of the state
would decide differently.” 311J.S. at 467. _See Andersdiiving Trust v. ConocoPhillips
Company, LLC, 2013 WL 11549178, at *8 (D.N.M. Sdi&, 2013)(Browning, J.). “In particular,
this is true where the intermediate state coustdetermined the precise question in issue in an
earlier suit between the same patiend the highest court of thte has refused review.” Stoner
v. New York Life Ins. Co., 311 U.S. at 467 e6SAdams-Arapahoe JoiSthool Dist. No. 28-J v.
Continental Ins. Co., 891 F.2d 772, 774 (10th @B89)(“With respect to issues which the
Colorado Supreme Court has not addressed, weconasider all available resources, including
Colorado appellate court decisions, other statd faderal decisions, and the general trend of
authority, to determine how the Colorado Supreme Court would construe the law in this case.”).
As the Tenth Circuit explained in Wade v. &asco Insurance Co., 483 F.3d 657 (10th Cir. 2007):

In cases arising under diversity jurisdictidime federal court's task is not to reach
its own judgment regarding the substance of the common law, but simply to
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To determine whether New Mexitaw permits an independenigaich-of-fiduciaryduty cause of
action, the Court must “follow thmost recent decisions of thext&’s highest court”; (ii) “seek
guidance from decisions rendered by lower courtherrelevant state . . . and the general weight
and trend of authority in the refent area of law”; (iii) look at “ppellate decisions in other states
with similar legal principles”; and (iv) examine “district court decisions interpreting the law of the

state in question.”_Wade v. EMCASCO 1ng83 F.3d 657, 665-66 (10tCir. 2007)(citing

Wankier v. Crown Equip. Corp., 353 F.3d 862, 766 (1Tith 2003);_Progressive Cas. Ins. Co. v.

Engemann, 268 F.3d 985, 988 (10th Cir. 20Qited States v. DeGasso, 369 F.3d 1139, 1148

(10th Cir. 2004); Sapone v. Grand Targhee,, 308 F.3d 1096, 1100, 1004-05 (10th Cir. 2002),

and_ MidAmerica Constr. Mgmt., Inc. MasTecAmn., Inc., 436 F.3d 1257, 1262 (10th Cir. 2006)).

Because there are no Supreme Court of New Mexico cases directly on point, the Court looks at
Supreme Court of New Mexico cases that mayvile insight into how the Supreme Court of
New Mexico would rule, and the Court combsotigh these other sous¢o predict how the

Supreme Court of New Mexico rule.

ascertain and apply the state law. Theefal court must follow the most recent
decisions of the state's highest court.afhno controlling state decision exists, the
federal court must attempt to predictavhhe state's highest court would do. In
doing so, it may seek guidance from demns rendered by lower courts in the
relevant state, appellate decisions in other states with similar legal principles,
district court decisions intpreting the law of the state in question, and the general
weight and trend of authority in the redant area of law. Wimately, however, the
Court's task is to predict what the statg@reme court would do. Our review of the
district court's interpretain of state law is de novo.

483 F.3d at 665-66 (internal citations and quotatiamks omitted). Thus, over time, the Tenth
Circuit has broadened the rangdaxdtors in determining whatéhstate supreme court would do.
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Although it is a case frorthe Court of Appeals of New Mea, and the Court’s job is to
predict how the Supreme Court of New Mexiand not the Court of Appeals of New Mexico,

would rule, Chavez v. Chenoweth, 1976-NMOZRZ6, § 41, 553 P.2d at 710,tl& case most on

point. In that case, the plaintiff alleged that &fsarm “was acting in a fiduciary relationship with
the Plaintiff and that by its actions as gle aforesaid, breachedckurelationship.” 1976-
NMCA-076, ¥ 41, 553 P.2d at 710. The Court gipéals of New Mexico concluded that the
plaintiff had not sufficiently aged a fiduciary relatnship and that, eveifithere had been a
fiduciary relationship, such a relationship resuit@a duty imposed upon the insurer to deal in
good faith with its insured -- the same dutgukéing from a contractual relationship. See 1976-
NMCA-076, 11 42-46, 553 P.2d at 710. In reachimg¢bnclusion, the Court of Appeals of New
Mexico first explained: “The fact that Stakarm insured plaintiff @i not create a fiduciary
relationship.” 1976-NMCA-076, 11 42-46, 553 P.2d at 7ii@laborated that “[sJomething more
than the fact of the gurance relationship is required befarduciary relationship results.” 1976-
NMCA-076, 1 42, 553 P.2d at 710 (noting three casesioh an insurer too&n additional action

beyond entering a contract with the insured to create a fiduciatpnslaip). See ab Williamson

v. Metropolitan Property and Casualty 1i&0., No. CIV 15-958 JCH/LF, 2017 WL 3098258, at

*14 (D.N.M. June 14, 2017)(Herrerd.)(stating the context of New Mexico law that “[a]n
insurance relationship alone, however, does neater a fiduciary duty; something more is

needed”)(citing Azar v. Prudential Ins. Co. of Am., 2003-NMCA-0p24, 68 P.3d 909; Chavez

v. Chenoweth, 1976-NMCA-07§,42). It then stated:

When a liability insurance company, byetterms of its policy, obtains the power
to determine whether an offer of coramise of a claim should be accepted or
rejected, it creates a fiduciary relatibis between it and its insured. American
Fidelity & Casualty Co. v. G. A. Niwls Co., 173 F.2d 830 (10th Cir. 1949). When
an insurance company acts on behalf efittsured in the conduct of litigation and
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the settlement of claims, it assumes adidoy relationship. Ararican Fidelity &
Cas. Co. v. All American Bus Lined79 F.2d 7 (10th Cir. 1949). When an
insurance company advises its insured ithiatnot necessary to employ counsel to
collect the insurance or seeubenefits under the poli@nd invites the insured to
communicate with the company, it assumesiy not to deceive its insured. Stark
v. Equitable Life Assur. S, 205 Minn. 138, 285 N.W. 466 (1939).

Each of the three cases cited in thegeding paragraph involved the relationship

of the insurer and insured. Those cases refer to a fiduciary relationship. What

resulted from this relationship? It wa®ttiuty of the insurer to deal in good faith

with its insured. That duty exists in WeViexico. AmericarEmployers' Insurance

Co. v. Crawford, supra.
1976-NMCA-076, 1 43, 553 P.2d at 710 (emphasis addBa} Court of Appeals of New Mexico
concluded that plaintiff had st a claim for breach of the goodtifiaduty, but that “[t]he claim
of a fiduciary relationship fails to state anydéional claim upon which tef can be granted.”
1976-NMCA-076, 11 45-46, 553 P.2d at 710. ThusCibiart of Appeals of New Mexico limited
the definition of any inherent fiduciary obligatfdrirom the insurer to the insured to the duty of
good faith and fair dealing th& inherent to any conith 1976-NMCA-076, § 36, 553 P.2d at
709 (stating that the “bad faith dealing rulepplies between ansarer and insured).

Two Supreme Court of New Mexico cases buttress the Court of Appeals of New Mexico’s

ruling, although neither directlyddresses the issue. In Allsu®nvenience Stores, Inc. v. The

North River Insurance Co., the Supreme CairfNew Mexico approvingly cited Chavez v.

Chenoweth as holding that tHeslationship between insureand insured imposes fiduciary

2'The “fiduciary obligation” language mudg the analysis, because it implies the
existence of a fiduciary relatiomig. This offhand characteritzan is common among courts. See
Douglas R. Richmond Trust Me: Insurers Are [Rauciaries to Their Insured, 88 Ky. L. J. 1, 2-
3 (noting that “many” courts that characterittee insurer-insured relationship as a fiduciary
relationship “do so only in the most cursorshi&on and with littlethought and reasoning”).
Because the Court of Appeals of New Mexico nsageveral point blank statements that there is
no inherent fiduciary relationshiyetween the insurer and the inslibait a duty of good faith from
the insurer to the insured, the Court concludesttieause of “fiduciary’'to describe the duty of
good faith is not meant to indicate ghiesence of a fiduciary relationship.
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obligation on insurer to deal with the insuredjgod faith in matters pexining to the performance
of the insurance contract.” 1999-NMSC-006, 1376 P.2d at 15. This s&hent indicates that
the Supreme Court of New Mexico would agtbat the relationship b&een and insurer and
insured has one inherent duty: good faith. Témie with this case is the use of the word
“fiduciary.” A good-faith duty to pgorm the contract does not ariset of a fiduciay relationship,

but is inherent in every contract. See Salas v. Mountain States Mut. Cas. Co., 2009-NMSC-005,

1 13, 202 P.3d 801. As discussed, supra, the Sap@ouart of New Mexico is far from the only
court to use the term “fiduciaryn the context of an insureghd an insurer without imposing a
fiduciary relationship on the insurer and the nesli  Further, a fiduciary relationship would
naturally include a duty of good fhitand so if the Supreme Coimtended “fiduciay obligation”

to mean “fiduciary relationshipit would not have needed to specify the duty of good faith. Thus,
because the language in this case is limiteddood faith duty, the Courbnstrues the statement
as supporting the conclusioratta good faith duty isyithout more, all that &es out of an insurer-
insured relationship.

The second Supreme Court of New MexicoecasDairyland Ins. Co. v. Herman, 1998-

NMSC-005, 954 P.2d 58 ,which bolsters the Court’s conclusion in Grasshopper Nat. Med., LLC

28Douglas R. Richmond makes another argurtigatt Dairyland Insurance Co. v. Herman
demonstrates that the Supreme Court of Newidtedoes not think tha&n insured-insurer’s
relationship, by its nature, sfiduciary relationship:

In Dairyland Insurance Co. v. Hean, the New Mexico Supreme Court
stated that an insurer “should place itselthe shoes of the insured” and act as
though it alone would bear any judgmeM/ere another coutb read only that
passage, it might conclude that an insunest act as a fiduciary when evaluating
settlement. What the Dairyland courtwally held, however, was that while an
insurer's good faith evaluation of the risksldenefits attending settlement offers
is generally accorded judicideference, the insurejislgment should receive less
deference where “there is a substantialiilood of a recovery that exceeds policy
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v. Hartford Cas. Ins. Co., 2016 WL 4009834, by déseg the insured-insurer relationship in a

way that is incompatible with assuming the insuretdtrer relationship isfduciary relationship.
In this case, the Supreme CouriNd#w Mexico described the insueduty to act ingood faith as

a “duty to treat its interest and the interestgsoinsured equally.”_Dayand Ins. Co. v. Herman,

1998-NMSC-005. This description is inconsistanth a fiduciary reléonship, which would
require the insured to prioritize the insured’s irg&geand not merely treat the insured’s interests

equal to its own interests. See GCM;.Im. Ky. Cent. Lifelns. Co., 1997-NMSC-053, 23, 947

limits.” When a third-party claimant make firm and reasonable offer to settle
what is clearly an excess claim withinlipg limits, the insurer's duty of good faith
and fair dealing may well requiit to settle. If the inger breaches its duty of good
faith by refusing to accept a reasonabldesgint offer within policy limits when
there is a substantial likelihood of an esseerdict, the insurewill be liable for
the entire amount of grsubsequent judgment.

The Dairyland court did not state tlaat insurer must always accept a third-
party claimant's settieent offer, or thatt is forbidden toconsider *18 its own
interests when weighing settlement. eTéourt held only thaan insurer cannot
gamble with the insured's money. An ingufet is willing to bet against an excess
verdict must back its play with its own money.

In short, an insurer's obligation pay an excess verdict when it rejects a
policy limits settlement offer is not linked &ofiduciary duty. An insurer that gives
its insured's interests equal considerabefore rejecting a picy limits offer in
what is clearly an excesabhility case realistically besuithe same liability if that
decision was made without anggard for the insured's interests. An insurer may
incur liability in excess of its polyclimits without acting in bad faithPrioritizing
the insured's interests will seldom change the ultimat@méc Given that a failure
to settle will typically leave the insureable for the full amont of any subsequent
excess verdict, it is in alikelihood an insurer's considgion of its own interests
that causes it to settle within policy limiéen faced with probable excess liability.
To behave otherwise is to render meaningless the policy limits for which it
bargained. An insurer's decision to accepbbcy limits settlement offer is more
an act of economic self-interest theam attempt to protect the insured

Douglas R. Richmond, Trust Me: Insurers Are Natu€iaries to Their Insureds, 88 Ky. L.J. 1,
17-19 (2000).
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P.2d 143, 150 (“A fiduciary is obliged tact primarily foranother’s benefiin matters connected

with such undertaking.””)(quoting Kueffer v. Kueffer, 791 P.2d 461, 464)(emphasis added in

GCM, In. v. Ky. Cent. Life Ins. Co., and not Kuaffe Kueffer). This case is somewhat at odds

with Allsup’s Convenience Storgkc. v. The North River Insunge Co., which characterizes the

duty of good faith as a “fiduciargbligation.” As discussed, suprhowever, some courts have
described the duty of good faith the insurance coext as “fiduciary,” without imposing a

fiduciary relationship on the parties. DoaglR. Richmond, TrusMe: Insurers Are Not

Fiduciaries to Their Insureds, 8. L.J. 1, 17-19 (2000)(citing Johgen v. California State Auto.

Inter-Ins. Bureau, 538 P.2d 74487 (Cal. 1975)). Moreover, iAllsup’s Convenience Stores,

Inc. v. The North River Insurance Co., the Supe Court of New Mexicalarifies that the

“fiduciary obligation” isjust acting in good faith in conterf performance othe contract, and
not some heightened pnsibility beyond the duty of good faietnd fair dealing inherent in all

contracts. Thus, the Court construes Dairylarsd Go. v. Herman to spprt its conclusion that

the Supreme Court of New Mexico would not eleva insured to a fiduciary merely because of
an insurance contract, and thus would not reizega breach-of-fiduciary-duty cause of action in
the insurance context.

Because there are no Supreme Court of New 8desaises on point, the Court looks to the
other sources to glean how thapeme Court of New Mexico wadilrule on this issue. See

Grasshopper Natural Medicind.C v. Hartford Casualty Ie. Co., 2016 WL 4009834, at *32. In

Grasshopper Natural Medicine, LLC v. Hartfords@Galty Insurance Co., the Court looked at New

Mexico’s Uniform Jury Iistructions governing badifh claims contains a fy instruction entitled
“Breach of Fiduciary Duty -- No Instruicin Drafted.” 2016 WL 4009834, at *31 (quoting

N.M.R.A. Civ. UJI 13-1708). Nevertheless, alttyh New Mexico’s Unifan Jury Instructions
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111

can be challenged as incorreettetments of law, “[tlhe SupreerCourt of New Mexico’s adoption
of uniform jury instructionsproposed by standing committee$ the Court establishes a

presumption that the instructioase correct statements of ldwGrasshopper Natural Medicine,

LLC v. Hartford Casualty Ins. Co0.2016 WL 4009834, at *31 n.18 (quoting Back v.

ConocoPhillips Co., 2012 WL 6846397, at *15 n.2NIM. Aug. 31, 2012)(Browning, J.)(citing

State v. Wilson, 1994-NMSC-009, 1 5, 867 P.2d 1175, 1178))

The committee commentary daM. UJI 13-1708 states:

While the relationship between insurer and insured imposes a fiduciary obligation
on the insurer to deal with the insuredgood faith in m#ers pertaining to
performance of an insurance contract, nsseanf action, apart from the action for
bad faith, exists for the breach of this duty. Chavez v. Chenoweth, 89 N.M. 423,
553 P.2d 703 (Ct. App. 1976). The fiduciawbligation allows the award of
punitive damages in insurance cases uradenore relaxed standard. See UJI
131718;_ Romero v. Mervyn’s, 109 N.M. 249, 255, 784 P.2d 992, 998 n.3 (1989).

N.M.R.A. Civ. UJI 13-1708 cmt. With respetb Uniform Jury lstructions committee
commentary, the Supreme CourtNgw Mexico has explained:

In any event, the committee comment is thet law of New Mexico, see O’Hare v.
Valley Utils., Inc., 89 N.M. 105, 112, 547.2d 1147, 1154 (Ct. App.)(stating that
committee comments are not equivalenthi® directions fouse), rev’d on other
grounds, 89 N.M. 262 550 P.2d 274 (1976d aomments must stand on their own
merit without impliel endorsement of this Court.

Cress v. Scott, 1994-NMSC-008, | 6, 868 P62@, 650-51. The Court concludes that the
committee commentary to N.M.R.A., Civ. UJI 13-1708xplaining that no cause of action, apart
from an action for bad faith, exists for the breatfHiduciary duties in th insurance context --

“stands on its own merit in that it properly auites the Court of Appeals of New Mexico's

decision in Chavez v. Chenoweth.” Grasshopperfdbmiedicine, LLC v. Hartford Casualty Ins.

Co., 2016 WL 4009834, at *32. Although it does not itheemplied endorsement of this Court,

it lends a little ““‘weight” to thegeneral trend of the law andpports the Court’s 2016 and current
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prediction of what the SupreCourt of New Mexico wouldo. Wade v. EMCASCO Ins., 483

F.3d 657, 665-66 (10th Cir. 2007). het courts have agreed witme Court’s 2016 conclusion.

See Williamson v. Metropolitan Property aBdsualty Ins. Co., 2017 WL 3098258, at *14 (stating

that Chavez v. Chenoweth, Allsup’s ConvegierStores, Inc. v. North River Ins. Co., 1999-

NMSC-006, 976 P.2d 1, and Azar v. Prudential I80. of America, 2003-NMCA-062, 68 P.2d

909 “lay the framework of an insurer’s duties ite insured,” which is that “an insurance

relationship alone, however, does not create a falyduty”)(Herrera, J..ucero v. Allstate Ins.

Co., No. CIV 15-1098 LH/KBM, 2016 WL 7437142t *2 (D.N.M. Nov. 7, 2016)(adopting

Grasshopper National Medicind,LC’'s  reasoning and condion as its own)(quoting

Grasshopper Nat. Med., LLC v. HartfordsCéns. Co., 2016 WL 4009834, at *30-33).

The Court acknowledges thaistprimarily relying on Chavez v. Chenoweth, and it admits

its hesitation to rely so closely on a CourtAgfpeals of New Mexico case from 1976. Although
the Court can rely on a Counf Appeals of New Mexico case in the absence of controlling
Supreme Court of New Mexicoaselaw, this reliance walllbe undermined by “convincing
evidence” that the Supreme Court of Newxide would decide the case differentf/It does not,
however, see any evidence that would lead theriCo believe that the Supreme Court of New

Mexico would conclude there is an independesuise of action for a breach-of-fiduciary-duty

2] ooking at the Supreme Court of New Mexicoase of reversal mvides some guidance
in determining the overall level of agreement lextw the two levels of courts. The Court of
Appeals of New Mexico takes about 900 cases each year. Of the appedxififiy cases that
the Supreme Court of New Mexitakes every year, about half thfe cases are civil cases and
about half of the cases are criminal casBstween 2010 and 2020, the Supreme Court has had
532 cases, and it has reversed 183hefn. A total of eighty-ninef the cases reversed were
criminal cases and ninety-four tife reverse cases weawil cases. Overall, the Supreme Court
of New Mexico reversed thirty-ongercent of all criminal cases and thirty-seven percent of all
civil cases.
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claim in the insurance atext. See Grasshopper Natural Medicine, LLC v. Hartford Casualty Ins.

Co., 2016 WL 4009834, at *32)(stating that “there isadnsence of convincing evidence’ that the

Supreme Court of New Mexicoomld decide this issue differtyi’)(quoting Stoner v. N.Y. Life

Ins. Co., 311 U.S. at 467)). The Uniformndunstructions,_Chasz v. Chenoweth, Allsup’s

Convenience Stores, Inc. v. The North Riveauirance Co., Dairyland Ins. Co. v. Herman, 1998-

NMSC-005, 954 P.2d 56, and other judges within thi#ddrStates District Qurt for the District

of New Mexico all are evidence that supporting @ourt’s prediction, and there is no evidence
undermining the Court’s prediction. Thudthaugh the Court would nately on a Court of
Appeals of New Mexico case tifiere was convincing evidence that the Supreme Court of New
Mexico would decide the issue differently, hérere is an “absence of convincing evidence” that
the Supreme Court of New Mexiemuld decide the issue differeptiand thus, th€ourt can rely

on Chavez v. Chenoweth when making its predictit, because there is no inherent fiduciary

relationship between an insurer and an insurdldoat further action on thiesurer’s behalf, there
is no separate cause of actiontboeach of thatiduciary duty.

There is another reason that the Coudoisifortable concluding that the Supreme Court
of New Mexico would not recognize a causeaation for a breach of fiduciary duty in the

insurance context. That ChawezZChenoweth was decided in 1976 ass in favor of the Court

relying on it -- the Supreme Court of New Mexichrough the UJI, has been aware that its bar
and the federal courts have not been bringimgach-of-fiduciary claims in the context of
insurance. Against this backintpe Court is reluctant to changéhen the status quo that has
existed for many years, and the Supreme Couxiesi Mexico is unlikely to change the analysis

the foreseeable future.
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Finally, while the Court, a tkeral court, under Erie is nallowed to impose its own views
of what the law should be, theo@t notes that finding a fiduciaguty in the insurance context
and recognizing a cause of action for bringingdaidiary duty would not be a good idea. While
insurance companies owe their insureds spedidies, they are contractual, commercial
transactions. The law should be slow to impose fiduciary duties in the commercial context where
parties have not bargaithéor such a relationship.

E. KING KONG HAS NOT SHOWN THAT PEERLESS INDEMNITY
COMMITTED CONSRUCTIVE FRAUD.

The Court denies King Kong’s Count VI -- consttive fraud, which Kindong claims arises
out of Peerless Indemnity’s duty to King Kong from the insurgodiey and Peerless Indemnity’s
allegedly false statements torlgi Kong that “all ofthe insurance coverad®ed been exhausted
and that [King Kong] had actually been overpai@omplaint § 56, at 13. See Complaint I 54, at
13. In the factual sectioof its brief, however, King Kong deenot allege any facts that would

support a claim of constructive fraud. Sedf€ov. United States, 870 F. Supp. 2d at 1209 (“[I]t

is not the Court's responsibility to scour the parties' evidence and filings to determine what facts

are in dispute and what factslvdefeat a motion for summary judgment.”) Seenzaes v. City

of Albuquerque, 849 F. Supp. 2d at 1161-62. TthesCourt will deny this claim.

IT IS ORDERED that: (i) the Motion for Summarydgment on Count | of the Complaint,
filed March 6, 2020 (Doc. 46), granted; (ii) the Opposeldotion for Summary Judgment on
Counts Il through VI of the Complaint, filed March 6, 2020 (Doc. 47)(*Second MSJ”)is granted
as to Counts lll, V, and VI;ra (iii) the Second MSJ is denied to Counts Il and IV.
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