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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

SHANNON SZUSZALSKI, as personal representative
for the ESTATE OF LINDA BARAGIOLA, and
SHANNON SZUSZALSKI, individually
Plaintiff,
V. No. 1:1%v-0250 RBCG

RUDY FIELDS, SANDOVAL COUNTY, SHERIFF
DOUGLAS C. WOOD, and JANET LOPEZ

Defendants.

MEMORANDUM OPINION AND ORDER

This lawsuit arises out of the tragic death of Ms&ida Baragiolawho was a close friend
and neighbor of Defendant Janet Lopez. At Ms. Lopez’s request, Ms. Baragrilante Ms.
Lopez’'s property to check on her dogs after her home’s security alarm wasetliggaw
enforcement officials also arrived at the home gudstioned Ms. Baragiola. As Ms. Baragiola
was walking home, Defendant Rudy Fields|law enforcement officewho was preparing to
respond to a noemergency call, backeds police vehicle into Ms. Baragioéend ran heover.

Ms. Shannon Szuszalski, oeHalf of herself and as personal representative of the Estate
of Ms. Baragiola (Plaintiffs), filed a lawsuit agairgts. Lopez Mr. Fields, the Sandoval County
Board of Commissioners (Sandoval Coundy)dSheriff Douglas Wood in state court. Mr. Fields,
Sandoval County, and Sheriff Wood (the County Defendants) removed the lawsuit todeddral
pursuant to 28 U.S.®@8 1331and 144{c). In their notice of removal, they stated that Ms. Lopez
consented to the removal, but Ms. Lopez did not sign the notice. She did, howewaandtien
to dismissa jury trial demanda separataotice of consent, and a brief opposing Plaintiffs’ motion

to remand.
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Plaintiffs now contend that this case should be remanded because Ms. Lopeatdid
independently and unambiguously consent to removal, either by jeirergotice of Removal or
by filing her consenwithin 30 days of the date she was servidte Court finds that the County
Defendants’ indication of Ms. Lopez’ersent coupled with her own filings in federal court, are
sufficientto establish unanimowsd timelyconsent to removalccordingly, the Court wildeny
Plaintiffs’ motionto remand
l. Background

On January 25, 2019, Plaintiffs filed their originalaitin the Thirteenth Judicial District
Courtof New Mexico, bringing claims under the New Mexico Constitution andNtwe Mexico
Tort Claims AcNMTCA). (Doc. 1-A-1.) Plaintiffsproperlyserved Mr. Fields, Sandoval County,
and Ms. Lopez on February 21, 2019, and Sheriff Wood on February 27, 36&90(€s. 1-A-2;
15-1.)On March 6, 201%Rlaintiffs filed an Amended Complaimind added newlaimsunderthe
United States Constitution an@ 4.S.C. § 1983Defendants received electronic notice the same
day. SeeDocs. 1-A-3 (Am. Compl.) 1-A-4.)

On March 18, 2019, Ms. Lopez filed a Peremptory Election to Excuse lutlye state
court lawsuit (SeeDoc. LA-5 at 4.)On the same day, counsel for Ms. Lopez emailed counsel for
Plaintiffsand asked for an extension of the due datkddiscoveryrequest$laintiffs had served
on her.(SeeDocs. 15 at 3; 12.) On March 19, 2019, the Clerk of the District court filedatice
of Judge Assignnd, assigning State District Judge John F. Davis to Plaintiffs’ state lav&aat. (
Doc. 15-3at 1) Later that afternoon, Ms. Lopez filed a motion to dismiss in lieu of an answer.
(Seeld.; see alsdoc. 1A-5 at 6-15)

On March 21, 2013he County Defendants, who are all represented by the same attorney,

removed the lawsuit to this Court. (Doc. In)the Notice of Removal, the County Defendants



asserted that Ms. Lopez, who is represented by a different attorney, consentexvedar March
19, 2019. [d. at 3.)Ms. Lopez’s attorney did not sign the Notice of Remov@ee(id). After the
case was removed to this Court, Ms. Lopez filed an Amended Motion to Dismiss (2ol 4)
jury trial demand (Doc. 6).

On April 17, 2019, Plaintiffs’ attorney emailed counsel for Defendants to request thei
position on Plaintiffs’ proposed motion to remarfse¢Docs. 15 at 5; 15.) That afternoon, Ms.
Lopez filed a Notice of Consent to Removal to Federal Court. (Doc. 12.) P&ifitéfl their
motion to remand on April 19, 2019. (Doc. 15.)

Il. Legal Standards

A defendant may remove a civil action from state to federal court if the actiorfiesatis
the requirements for original federal jurisdiction . .Pddilla v. Am. Modern Home Ins. C@82
F. Qupp. 3d 1234, 1250 (D.N.M. 2017) (citing 28 U.S.C. § 144Hajfman v. Saul Holdings LP
194 F.3d 1072, 1076 (10th Cir. 1999)). A defendant must file the notice of removal “thittyn
days after receipt by the defendant of a copy of a pleading arpgaper from which it may first
be ascertained that the case is one which is removatdembrano v. N.M. Corr. Dep'256 F.
Supp. 3d 1179, 1181 (D.N.M. 2017) (citing 28 U.S.C. § 1446(b)(1)).

When the plaintiff nameand servesnultiple defendants, alledlendants mustjoin in or
consent tadhe removabf the actior’ 28 U.S.C. § 1446(b)(2)(A). A plaintiff may move to remand
the case to state court on the basis of a defect in the removal process, incladurg af all
defendants to consent to removRadilla, 282 F. Supp. 3d at 1251, 125%56. The rule that all
defendants must consent to removal “is commonly known asutfanimity rule.” Zambrang
256 F. Supp. 3d at 118titing Brady v. Lovelace Health Plarb04 F.Supp.2d 1170,1173

(D.N.M. 2007)).



“Federal courts are courts of limited jurisdiction; thus, there is a presumptiorstaga
removal jurisdiction, which the defendant seeking removal must overtdanet 1182 (citing
Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1998hrogated on other grounds Dart
Cherokee Basin Op. Co. LLC v. Owghig4 U.S. 81 (2014)“All doubts are to be resolved against
removal.”ld. (quotingFajen v. Found. Reserve Ins. C683 F.2d 331, 333 (10th Cir. 1982)he
removing defendant bears the burden of establishing subpaber jurisdictionld.

[l . The County Defendantshave met their burdento establish unanimity.

When Plaintiffs filed their Amended Complaint on March 6, 2019, with new federal
constitutional and statutory claims, their civil action became removable pttsuthe Court’s
federal question jurisdictior28 U.S.C. § 1331. The County Defendants timely removed the
lawsuit on March 21, 201%ee28 U.S.C. § 1446(b)(1). The parties agree that under the relevant
statutory framework, all theproperly served defendants were required to consent to rerSeeal.
28 U.S.C. 88 1446(b)(2)(A{B). The parties dmot agree on théorm ofor time frame forthat
consent.

In their Notice of Removal, the County Defendants stated that “all defendaritsling
Defendant Janet Lopez, . . . consent to removal of this case. Counsel for Ms. Lopzdohevi
consent on March 19, 2019.” (Doc. 1 at Blaintiffs argue that this assertion of Ms. Lopez’s
consent, without more, is insufficient to establish unanimity. (Doc. 151&.BBoth the County
Defendants and Ms. Lopez oppose Plaintiffs’ motion and argue that one defendantisraes
another defendant’s consent is sufficient. (Docs. 25; 26.)

The relevant portion of the removal statute provides: “When a civil action is removed

solely under section 1441(a)) defendants who have been properly joined and served must



join in or consent to the removal of the actiori 1d. § 1446(b)(2)(A) (emphasis added). Tist
part of the parties’ dispute centers on the meaning of “join in or consent.”

A. The longstanding circut split regarding the form of consent

This issue is not novelthere is a decadesd circuit split regardindiow codefendants
must consent to removal. Three circuitthe Second, Fifth, and Seventhave found that all
defendants must file independent and unambiguous notice that they consent to rgenevally
either by signing the notice of removal itself or by filing a clear, sepamtsent latef.
Pietrangelo v. Alvas Corp686 F.3d 62, 66 (2d Cir. 201d@nding nonremoving defendants had
sufficiently expressed consent by sending letters to the court within tday3@emoval period);
Roe v. Donohue 38 F.3d 298, 301 (7th Cit994),abrogated on other grounds by Murphy Bros.
v. Michetti Pipe Stringing, Inc.526 U.S. 3441999) (finding that each defendant must give
consent to removal in writingisetty Oil Corp.v. Ins. Co. of N. Am841 F.2d 1254, 1262.11
(5th Cir. 1988)(finding each defendant must file timely written indication of consdwaur
circuits—the Fourth, Sixth, Eighth, and Nirththave found that the removing defendant may
“vouch” for the consent of the neemoving defendants, though in the Fourth, Eighth, and Ninth
Circuit cases, the neremoving defendantaterfiled something—a notice of consent or a motion

or brief indicating a willingness to litigate in the federal forgindicating consent.Mayo v. Bd.

! Plaintiffs contend that the Eighth Circuit made a similar decisidrilchett but the Eighth Circuit has
specifically disavowed Plaintiff's reading Bfitchettin a more recent casBeeGriffioen v. Cedar Rapids
& lowa City Ry. Cq.785 F.3d 1182, 1187 (8th Cir. 2015) (noting tRatchett“left open the possibility
that the unanimity requirement could be met when the removing defegidesihotice of its codefendants’
consent”).

2 The First and Elevent&ircuit Courtsof Appeat have made similar findings, albeit in more extreme
circumstances. IBsposito v. Home Depot U.S.A., Inghere the case had proceeded to summary judgment
and the issue of remand was not raised until the appeal, th&€Fasit declined “to establish\@ooden

rule” regarding the type of writing that is sufficient to indicate a-removing defendant’s consent and
found that the nomemoving defendant’s filing of an answer and an opposition to the plaimiétson to
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of Educ. of Prince George’'Cty, 713 F.3d 735, 74&2 (4th Cir. 2013)finding thatremoving
defendant may unambiguously represtér@ nonremoving defendas’ consent to removal by
signing the notice of removal pursuantiederal Rulef Civil Procedurell; the norremoving
defendants need not file anything furthéChristiansen v. WBranch Gnty. Sch Dist., 674 F.3d

927, 932-33(8th Cir. 2012)removingdefendant’s indication of consent in notice of removal was
sufficient where nommemoving defendant neither signed the notice of removal nor filed a separate
consent to removal, but instead filed a motion to dismiss shortly after removahtingia
willingness tditigate in the federal forum}darper v. AutoAlliance Int, Inc., 392 F.3d 195, 264

02 (6th Cir. 2004)even assuming that removing defendants’ indication of consent in the notice
of removal on behalf of a codefendant, signed pursuant to Rubeaslinsufficient to satisfy rule

of unanimity, consent was clear and unanimity satisfied when codefenddmtrfismswer and an
opposition to he plaintiff’'s motion to remangdProctor v. Vishay Intertechnology In&84 F.3d
1208, 124-25 (9th Gr. 2009)(adopting Sixth Circuit’s positiowhere noaremoving defendant

filed written notice of joinder “well outside the thirtlay window for removal.

The Tenth Circit has not spoken to this issard there is a split of authoriggnongst the
district courts in the Tenth Circuias well awithin the District of New MexicoSeveral courts
have found that independent and unambiguous consent is re@egee.g, Schueller v. Cty. of
Valencig No. CV 1601287 SCY/WPL, 2017 WL 3172781, at *3 (D.N.M. May 24, 2017)
(Yarbrough, J.)Padilla v. Dollar Gen. Corp.CV 14-0544 MV/WPL, 2014 WL 12789008, at *3

(D.N.M. Aug. 24, 2014) (Lynch, J.ptate Farm Fire & Cas. Co. v. Dunn-Edwards Coif28 F.

remand was sufficient to indicatersent. 590 F.3d 72, 787 (1st Cir. 2009). The Eleventh Circuit adopted
the First Circuit's reasoning in the unpublished cas&tofie v. Bank of New York Mellon, N&nd found
that in an action removed on the basis of federal question jurisditttemynremoving defendant that did
not join in the notice of removal later sufficiently indicated consent whéled an opposition to the
plaintiff’s motion to remand. 609 F. App’x 979, 981 (11th Cir. 2015).
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Supp. 2d 1273, 1277 (D.N.M. 2010) (Black, ¥asquez v. Americano U.S.A., L1836 F.Supp.

2d 1253, 1258D.N.M. 2008) (Johnson, J.Beasley v. Progressive Nw. Ins. CNo. 142543-
JAR-GLR, 2015 WL 630566, at *4 (D. Kan. Feb. 12, 203¥)zel v. Okla. Dep’t of Pulsafety

No. CIV-12-274FHS, 2012 WL 310140&¢ *2 (E.D. Okla. July 30, 2012)arvis v. FHP of Utah,

Inc., 874 F. Supp. 1253, 1254 (D. Utah 1995). Andeast two judgem this circuit have found
that the removing defendant may vouch forriba-removing defendantSege.g, Tresco, Inc. v.
Cont’l Cas. Co,.727 F. Supp. 2d 1243, 1255 (D.N.M. 2010) (Browning, J.) (finding that removing
defendant may indicate tm®n-removingdefendant’s consent in the notice of removal, and the
non-removinglefendant need not sign the notice or file any fusiréten confirmation)Bruning

v. City of Guthrie, Okla.101 F. Supp. 3d 1142, 1144-47 (W.D. Okla. 20%&n@.

In short, this issue is still an open question in the Tenth Circuit wéth-supported
reasoning on both sides. The Court notes, however, that the tide appears to be noeittesi
2011 amendments to the removal stafufée circuit court decisions in Plaintiffs’ favoGetty,

Roe andPietrangeld werebased on the statute before the 2011 amendments, while two of the
four circuit court decisions in Defendants’ fay@riffioen and Mayo) are based on the current
version of the statute. The Court now turns to the reasoning behind each approach.

B. Statutory interpretation

1. The datutory text is silenton the required form of consent
The Court begins its analysis with the text of the removal st&e&Parson v. Johnson

& Johnson 749 F.3d 879, 887 (10th Cir. 2014Although plaintiffs argue that removal statutes

3 Prior to the 2011 amendments, the relevant statutory language provided thaféfalesht or defendants
desiring to remove any civil action . shall file ... a notice of removal signed pursuant to Rule 11.” 28
U.S.C. § 1446(a). As courts have lamented time and again, the statutory text did “aatlesalhow a
case involving multiple defendants [was] to be removed in light of théremgent that all defendants must
consent to the removalVayo, 713 F.3d at 741.



should be strictly construed against removal, this principle of construction does @it tthef
general principle of statutory construction that terms used in a statute shgive¢heir plain
meaning.”ld. (citing Miss. ex rel. Hood v. AU Optronics Corp.71 U.S. 161, 1773 (2014)).
The relevant text requireslt defendants who have been properly joined and served [to] join in or
consent to the removal of the action.” 28 U.S.C. § 1446(b)(2)(A). The statute doesmeheit
constitutes “joining or “consenting,” and the dictionary definitions of the wostisdno light on
whatform either should take in the context of remoa&atl whether the intent to join or consent
must be conveyed to the removing defendant or the court.
2. Courts strictly construe removal statutes.

Tenth Circuit precedent requirésderl courts to construeemoval statutesarrowly“in
light of our constitutional role as limited tribunald?ritchett v. Office Depot, Inc420 F.3d 1090,
1094-95 (10th Cir. 2005) (citingsghamrock Oil & Gas Corp. v. Sheeg&l3 U.S. 100, 1689
(1941)) (sibsequent citation omittedn Pritchett, the Tenth Circuit examineithie Class Action
Fairness Act(CAFA), a statute with a removal provision thHaxpanded the subject matter
jurisdiction of federal courts ovégcertain] class actions . . .” Id. at 1092 (citingClass Action
Fairness Act of 2005, Pub. No. 109-2, 119 Stat. 4,-912).The Tenth Circuit found that “if there
[was] ambiguity as to whether [CAFA] confers federal jurisdiction[,]” it wagmpelled to adopt
a reasonable, narrow construction” of gtatute Id. at 1095.

Construing the pr2011 removal statute ifirescq Judge Browning opined that “[t]he
statute is not ambiguous; it is silent. It neither requires nor precludesdahatilobligatesa non
removing defendanb file indgpendent and unambiguous consent. 727 F. Supp. 2d at 1255. Hence,

the Trescocourt concluded:



there is no doubt about what the statute requires. Strictly construing the plain
language of the removal statute, and in the face of no Tenth Circuit law to the
contrary, the Court concludes that the filing of a notice of removal can be effective
without individual consent documents on behalf of each Defendant. Strict
construction and resolving doubts against removal does not mean the courts should
be hostile to the Congressionally created right to removal . . . .
Id. It is thestatutea courtmust strictly construenot thenotice of removalld.
The amended statute is also silent on the form consent must h@Kexiffioen court found
it significant that the ameled removal statute does “not describe the form of or time frame for
consent when multiple defendants are involved” in a lawsuit. 785 F.3d at 1187. Instéad it “
out in detail the procedures for the notice of removal, including the form of the nuditieeatime
frame for each defendant to file it in a multjlefendant action.ld. “Congress could have
defined with equal specificity the form of or time for consent but chose not to de flure to
do so dissuade[d the couftbm adopting a rule that places form over substdnde. see also
Mayo, 713 F.3d at 742 but see A.R. v. NorridNo. 3:15CV1780, 2015 WL 6951872, at *3 (M.D.
Pa. Nov. 10, 2015) (finding that “a strict interpretation of the removal statute yieldgscapable
conclusion that a removing defendant may not verify that all properly servenddets consent

to removal because that language does not exist in the removal statute”).

3. The removing defendant carries the burden of establishing that
removal is proper.

Well-grounded Tenth Circuit precedaisodictates thathe removing defendant bears the
burden of proving that removal is proper, and the Court is to resolve all doubts agao&tlrem
See Laughlin50 F.3d at 873Fajen, 683 F.2d at 333The Dunn-Edwardscourt opined thaa

written notice requiremememovesany doubt that “removal was properly accomplished.” 728 F.

4 TheMayocourt noted that whild ivas considering a case brought pursuant to th2Qité amendments,
its analysis and conclusion would be the same under the amended Btayate/13 F.3d at 741 n.1.
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Supp. 2dat 1276 {footnoteomitted). Without such a requirement, “courts ignore [the presumption
against removal] anithject uncertainty into an otherwise clear ruliel.”

Challenging the observation that a written requirement reduces uncertamiyesco
courtremarked that “district courts often have to make difficult decisions™arelnot free to
limit federal prisdiction to avoid error.Trescq 727 F. Supp. 2d at 1252 nigportantly, “federal
courts often rely on the representations of counsel about other parties. Fqiegxaanties
frequently submit unopposed motions, stating that the other parties do not oppose. Ragdy is t
any problem, and if there is, a federal court has an abundant reservoir of poweredy re
misrepresentatiorisRoybalv. City of AlbuquerquéNo. CIV-08-181 JB/LFT, 2008 WL 5991063,
at *8 (D.N.M. Sept. 24, 2008). Thus, he concluded, an indication of consent in the notice of
removal, which an attorney sigmsirsuant to Rule 11, is “sufficient to deal with the primary
concern animating the judicial creation of restrictions on remoll.”

4. Legislative history

Section1446(a)requires that a notice of removal contain “a short and plain statement of
the grounds for removal . . ..” 28 U.S.C. § 1446(a). In the 1988 amendments to § 1446(a), Congress
stated that it borrowed this “liberal” pleading requirement from Federal R@eévib Procedure
8(a). H.R. Fep 100889, 7172, 1988 U.S.C.C.A.N. 5982, 603Phe Supreme Court discussed
this legislative historyn Dart and concluded thatCongress . .intended to simplify the pleading
requirements for removalind to clarify that aurts should apply the same liberal rules to removal
allegations that are applied to other matters of pleading.” 574 U.S. at 87 (quotingeg.RdR
100-889, at 71) (internal quotation marks, brackets, and subsequent citation omitted).

The Bruning court examined this reasoning and observed thatt stands for the

proposition that “a party’s representation as to the amount in controversy mayetenreés the
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basis for jurisdiction, unless it is contested.” 101 F. Supp. 3d at 1445. Admitting that “the
considerations involving allegations as to the amount in controversy do not preciskéy frerse
applicable to allegations of consent,” Bruning courtconcluded that “they are substantially the
same.’ld. “[I]t would seem a rather anomalous refarithe law to permit a party’s representation
as to a jurisdictional faetthe amount in controversyto be sufficient to support removal, but to
not allow such a representation as to a non-jurisdictional, procedural requifelichent.

Faced with similar reaming by the defendant Miking, Inc. v. NMD International, Inc.
the district court declined to exteBa@rt’s reasoning “to questions of consent procedures in” cases
removed from state court. No. 1:084-25, 2016 WL 4698240, at *3 (N.D. Ind. Sept. 8, 2016).

[T]he notice pleading rationale in Dart is perfectly logical in the contedhofages

which are often ighly factsensitive and may be difficult to establish at the outset

of a case; however, the analysis makes little sense when applied to the separate
matter of unanimity of consent which requires a simple, easily obtained sgnatur

C. Other considerations
1. “Binding” the non -consenting defendants and Rule 11

Courts that require independent and unambiguous consent have noted that such a
requirementnsures unanimity and formally binds then-removinglefendants to their decision.
Seee.g, Getty, 841 F.2d at 1262 n.1Masquez536 F. Supp. 2d at 1258 (discusskignderson
v. Holmes 920 F. Supp. 1184, 1187 n.2 (D. Kan. 1996y reason that written consent is not
“an onerous requirement that unfairly disadvantages defendants or that camphdateal by the
plaintiff.” Vasquez536 F. Supp. 2d at 1258 (quotidgnderson920 F. Supp. at 1187 n.2).

While the Court agrees with this sentiment, it is also true that the removing defsigdant

the notice of removal pursuant to Rule 11 of the Federal Rules of Civil Proceele®28,U.S.C.
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§ 1446(a), whichprovides that the attorney signing the notice “certifies that . . . the factual
contentions [therein] have evidentiary support . . . .” Fed. R. Civ. P. 11(b). Such ceatiffnats
thesigningattorneyat risk for “sanctiongor making false averments . . .Ttescq 727 F. Supp.

2d at 1249 (discussinBroctor, 584 F.3d at 1225)The court inSwanson v. U.S. Bank, N.A.
asserted that while this threat of sanctions “may serve to make the represksigndant
accountable to the court under [Rule 11], . . . it fails to bind on the record the allegedhtiognse
defendant.” No. 2:10cv01288S, 2011 WL 1585134, at *2 n.1 (D. Utah, Apr. 26, 2011)
(discussinglrescq 727 F. Supp. 2d at 1243, 1254). The Court notes, however, that should the
allegedly consenting defendants fail to object to remand within 30 days of removadilthassy

bound regardles®Non-removing“defendans face a de facto time limit for consent to removal,
because ‘[a] motion to remand the case on the basis of any defect other than lagcofratber
jurisdiction must be made within 30 days after the filing of the notice of remofadilla, 282

F. Qupp. 3d at 1264 (quoting 28 U.S.C. § 1447(c)). If no party moves to remand, the right to remand
based on a procedural defect is waiveeke d.; see alsd-armland Nat'l Beef Packing Co., L.P. v.
Stone Container Corp98 F. App’x 752, 76 (10th Cir. 2004)finding thatplaintiff waived its
objection to defective notice of removal by failing to file a motion to remandm@0 days as
required by 28 U.S.C. 8§ 1447(c), and district court lacked discretion to remand due to the
procedural defectEsposito 590F.3d at 75 (noting that a “defect in the removal process resulting
from a failure of unanimity is not considered to be a jurisdictional defect, and anp@sty moves

to remand based on this defect, the defect is waived”) (citations omhAtedias theMayo court
observed, the neremoving defendants will not “lack accountability to the court when they will
be before the court within days of the removal, signing papers and otherwise peyfasrofficers

of the court.” 713 F.3d at 742.

12



2. Neither approach offers perfect tarity

Proponents of the written requirement approach contend that it promotes aldDityir-
Edwards for example, Judge Black stated: “Rather than simply review the notice @fakand
docket for each defendant’s explicit consent, removed plaintiffsjurisdictions that allow
vouching ‘must parse each line of eaghnig—and perhaps of each hearing before the eeurt
with an eye to both the ewvshifting jurisprudence of what constitutes sufficient consentlaad
judge towhom the case has been assigné@8 F. Supp. 2d at 12487 (citations omitted)It is
true that ambiguous language in the notice of removal has produced confusion in the line of cases
that allow vouchingFor exampleis it enough for the removing defendant to assert that the other
defendants consent to removal, or must it also aver that it obtained that consent onty afte
“consulted with the other defdants”?

This issue has been raised in our own distict example inTrescq the removing
defendant stated in its notice of removal that it had conferred with the other deferdamnisel
and obtained counsel’s consent to removal. 727 F. Supp. 2d at 124B.eEhecourt found that
this averment was sufficient to establish condenat 1255. InSchuelley the removing defendant
“represented that all defendants who have been served consent to this removal.” 2017 WL
3172781, at *3 (internal quotation marks and brackets omitted)S€heellercourt found that
this language was insufficient “[e]Jven undeescdés more lenient standard,” because the notice
did not specify that the removing defendant’s counsel had conferred with thetbtheey and
obtained consentd.; cf. Baldy v. First Niagara Pavilion, C.C.R.L., LL.G49 F. Supp. 3d 551,
564 (W.D. Pa. 2015) (finding that even if the court were inclined to allow vouching ntloeirey
defendant’s averment that the other defendadits not object to removal was insufficient to

indicate that they affirmatively consented to remowRigneer Asset In\Ltd.v. Arlie & Co, No.
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CV 1500387 ACKKSC, 2015 WL 9665667 (D. Haw. Dec. 14, 2015), R&R adopted, No. GV 15
00387ACK-KSC, 2016 WL 70445 (D. Haw. Jan. 5, 2016) (finding that while a removing
defendant may indicate consent of other defendants pursuant to Ninth Circuit precBdectbir

the removing defendant had not sufficiently indicated consent when notice of remeveddass
that “[u] pon information and belief[other defendantvill not object to removal if or when the
Complaint has been properly served upon @9cord Simon v. Regal Inv. Advisors LL8o.
3:16CV00090, 2017 WL 1628436, at *4 (W.D. Va. Apr. 28, 2Q%@mne)

A written requirement does not, however, provitle clearesguidepost for litigators.
There is no suchequirementin the statute. And requiring such a specific form of consent
introduces “procedural hurdles that Congress did not create and that pithaliefor all but the
most experienced federal court litigantréscq 727 F. Supp. 2d at 1255.

D. The Court finds that the County Defendants’ indication of Ms. Lopez’s
consent, coupled with her own activity in the federal lawsuit, is suffient to
show unanimity.

The County DefendaritdNotice of Removalstatesthat “all defendants, including
Defendant Janet Lopez, . . . consent to removal of this case. Counsel for Ms. Lopzdohevi
consent on March 19, 2019.” (Doc. 1 at\Wijhin two weeks ofemoval, Ms. Lopez filed a motion
to dismissand a jury trial demand. (Dsc4; 6.) And on April 17, 2019, after Plaintiffs informed
Ms. Lopez that they planned to file a motion to remand based on lackapimousonsent, Ms.
Lopez filed independent notice that she consented to removal. (Doc. 12.) Rlaigfifé that this
was insufficient to establish consent. (Doc. 15 at 8-16.)

As an initial matter, the Coufinds that the County Defendants’ notice, coupled with Ms.
Lopez’'s own filing of a motion toigmissand a jury trial demandan independent notice of

consent, and a response in opposition to the motion to remand, is sufficient to establishtyinanimi
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Neither the statutory text nor the legislative history provides definitivdagee on how Congres
intended multiple defendants to give their conséNhile the Court agrees that a written
requirement simplifieshe process of establishing unanimidy both plaintiffs and courts, it is
reluctant tamposea judiciallymadeproceduratequirement that is not found in the statute or in
this district’s local rulesThis result does not run counter to a strict construction of the removal
statute pecause the statute is silent regarding the form of consent.

Plaintiffs suggest that the Cauras found otherwise in past cases. (Doc. 30 at 3 (citing
N.M. Transp. Union v. City of Albuquerqueo. 1:14cv-00280 RB/LAM, 2014 WL 12782799,
at *3 (D.N.M. Dec. 22, 2014)).) In New Mexico Transportation Union, the Court wasl callo
determine whetr the rule of unanimity was met where one attorney signed the noticefake
on behalf of six defendants. 2014 WL 12782799, at *1. The cateaidydistinguishable because
there,one attorney represented all six defendddts hus, his statement that “[a]ll defendants, by
and through their undersigned counsel, consent to the removal of this action[,]” did aeot tires
issue currently before the CouBiee idAnd while the Court observed that “courts at all levels of
the federal judiciary requerwritten consent by all of the defendanid,’at *3 (quotation omitted),
the Court finds no need to explicitly reverse itself where this issue wagumreb/ before it in
the pre2011 amendment case. Plaintiffs did not cite, nor has the Court loaatadgn which
the issue was squarely beforeSee Romero v. Kneblo. CV 1:171273 RBKBM, 2018 WL
3966275, at *23 (D.N.M. Aug. 17, 2018) (considering motion to remand from-camsenting
codefendant)N.M. Transp. Union2014 WL 12782799, at *3 (dgimg plaintiff's motion to
remand where attorney, who represented all defendants, indicated in notice of révapead! t
defendants consented to removalgie v. Sunflower Farmers Mkts., In831 F. Supp. 2d 1276,

1278-80 (D.N.M. 2011) (in a case decidedfore the 2011 amendments, examining the-first
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versus lasserved defendant rulegtvario v. Hernande2NO. CIV. 10¢cv-00015RB-WDS, 2010
WL 11623355, at *2 (D.N.M. Apr. 30, 2010) (adopting the last-served defendant rule).
Because it was clear fronmd notice of removalhat the County Defendants actively
obtained Ms. Lopez’s consent, and Ms. Lopez subsequently indicated that she consented to
litigating in this forumand confirmed that she gave her consent to the County DefenDawts (
26 at 5), theCourt has no doubt as to the propriety of remdsak DunsEdwards 728 F. Supp.
2d at 1276.
E. Ms. Lopez’s “untimely” filing of consent does not change the Court’s dedisn.
Plaintiffs next argue that not only was Ms. Lopez required to file independenhtdnse
the consent was due within 30 days of the date Plaintiffs served the amended campilaet
defendants-ro later than April 5, 2019SgeDoc. 15 at 15.) Because Ms. Lopez filed consent on
April 17, 2019, Plaintiffs contend that it was untimely and the County Defendants hadetail
establishunanimity. (d.) Defendants disagreapting that the removal statute does not contain a
time restriction that dictates when ammoving defendants must consent to remo&sdeDocs.
25 at 6; 26 at 4.)
“The removal statute indicates that a defendant must file a notice of removal‘86thin
days after receipt by or service on that defendant of the initial pleading orosisnon not at alf.
Padilla, 282 F.Supp. 3d at 12Z5(quoting28 U.S.C. § 1446(b)(2)(B)The statute does not specify

a time limit for other defendants to join in or consentemoval. Insteadt simply provides that

5 Incidentally, the Court observed iievariothat “[u]nder the firstserved rule, th statute would have to
read, ‘notice of removal of a civil action or proceeding shall be filedimnvthirty days after the receipt by
the fiirst] defendant . . . of a copy of the initial pleading.” 2010 WL 11623355, at *2 (quotingR&Us
1446(b)).The Court declined to adopt the fiustrved defendant rule in part due to its reluctance “to read
additional words into the [removal] statute . . ld" This reasoning is apropos in the current case, where
the Court is disinclined to read into the stata requirement that dictates a specific form of consent, where
the statute does not contain such language.
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“[w]lhen a civil action is removed solely under section 1441(a), akridnts who have been
properly joined and served must join in or consent to the removal of the ‘a@®mnl.S.C. 8
1446(b)(2)(A). The statute requires only that all defendants consent to removal; it is silent
regarding when that consent must take pfaeadilla, 282 F. Supp. 3d at 126citing Griffioen,

785 F.3dat1187.

Yet again, there is no Tenth Circuit decisidinectly on point, and there is a split of
authority among the judges in this district as well as in the federal courtsatreaddressed this
issue® The Court will discuss two cases from the District of New MexRaudilla andZambrano

In Padilla, the plaintiff brought suit in state court against four defend@&$CO, Brown,

Brown Insurance, and American Honmlé. at 1240.Plaintiff served Brown and Brown Insurance

6 Seee.g, Couzens v. Donohu&4 F.3d 508, 515 (8th Cir. 2017) (consent from easkeved defendant
filed 31 days after a latexerved defendd removed lawsuit and one day after plaintiff moved to remand
was timely);Gary v. City of N.Y.No. 18 CIV. 5435 (ER), 2018 WL 5307096, at *1, 2 (S.D.N.Y. Oct. 26,
2018) (finding that “in a mukdefendant case where all defendants must provide thewibkinivritten,
unambiguous consent to removal within the thit&y period, a failure to do so amounts to a procedural
defect in the removal process and justifies a remand by the federal cougfhginguotation marks,
brackets, and citation omittedentura Health Corp. v. AgnewNo. 18CV_00569RBJ, 2018 WL
3454976, at *3 (D. Colo. July 18, 2018) (noting that “whether remand is required detauslefect in
obtaining consent that is cured only after the removal period has expicdeistinely cetain” but stating
that “courts have observed that to give any meaning to the procedurakneept that all defendants
consent to or join a notice to remove, such consent or joinder must at theasripé filed before the
plaintiff moves to remand”) (quotation omitted}lichalak v. ServPro Indus., IncNo. CV 181727
(RBK/IKMW), 2018 WL 3122327, at *4-5 (D.N.J. June 26, 2018) (finding that where regndefendant
indicated in notice of removal that codefendant consented, and codefelethaviiiencef that consent
more than 30 days after service, “policy considerations [did] not suggestdewas] warranted under
the circumstances”);ewis v. HSBC Bank USA, N.Alo. CV 1700234 DKWKSC, 2017 WL 3671279,

at *7 (D. Haw. Aug. 25, 2017), report and recommendation adopted, No. 09284 DKWKSC, 2017

WL 4019416 (D. Haw. Sept. 12, 2017) (noting that courts within its own districhdidie regarding
whether consent to removal must be filed within the defatsdtnirty-day period for removal or withi
thirty days after the notice of removal is filed”) (gathering cagdishols v. Adena Health Sy$lo. 2:17
CV-187, 2017 WL 2471023, at *2 (S.D. Ohio June 8, 2017) (noting that courts within the Sixth Circuit
disagree “about whether there is now ada@ time limit on consenting to removal”) (gathering casesg
also Ala. Mun. Workers Comp. Fund, Inc. v. P.R. Diamond Prods,,284.F. Supp. 3d 1165, 114®
(N.D. Ala. 2017) (finding that mere indication of consent in notice of removaluficisent to satisfy rule

of unanimity, but where codefendant filed independent notice afecdrafter the 3@ay removal period
expired, court treated it as a motion to amend the notice of removal under 28 U.S.C. § 1653 andtfound tha
unanimity was met).
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on May 2, 2016and GEICO and American Home on May 11, 20d6GEICOremoved the case
to federal courbn June 10, 2016, anddicated thaBrown and Brown Insurance consented
removal but did not mention Amiean Homeld. On June 17, 2016esen days after removal and
more than 30 days after receiving service of the complaint, American Homiditetn separate
notice stating that it consented to remoWdl.The plaintiff moved to remandn July 13, 2016
arguing that American Home’s consent to removal was untimely under § 1446(b)(d)(A)
1240, 1263The Padilla courtnoted that the statute is sileegardinga time frame for multiple
defendants to join in or consent to remoldlat 1263."Congress chose tday[ | out in detail the
procedures for the notice of removal, including the form of the notice and the time draeaeh
defendant to file it, but chose not todefine[ ] with equal specificitghe form of or time for
consent . . . ."1d. (quotingGriffioen, 785 F.3d at 11§7Thus, the courfound that there “is no
explicit time limit for a defendant to consent to removal” and American Home’s nedeémely.
Id. at 1264-65 see alsaCouzens v. Donohu854 F.3d 508, 515 (8th Cir. 2017) (where removing
defendants did not indicate whether fremoving codefendant (KCCL) consented to removal but
later filed a motion to dismiss and attached a declaration from KCCL in suppoKCa&idfiled
independent consent one day after plaintiff moved to remand and well over 30 days after KCC
was served, Eighth Circuit was “reluctan[t] to apply the unanimity reqgeméemn a
‘hypertechnical and unrealistic manner™” and denied rem&qdpting Griffioen, 785 F.3d at
1187).

Taking the opposite viewludge Johnson fourttiat all defendants must either sign the
notice of removal or file independent and unambiguous consent within 30 days of the Hate of t
lastserved defendantZambrang 256 F. Supp. 3d at 1183. He observed that while §

“1446(b)(2)(A) does not appear to contain a time limitation[,]” it “does contain a time window,
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giving each defendant thirty days after receipt of the initial pleading or susntmdite a notice

of removal.” Id. at 1184.Judge Johnson opined that allowing a longer period would be
“untenabl¢’ because there could ba ‘Situation where a plaintiff would not discern whether
removal was properly effagated until after the plaintiff's thirtgay window to move to remand
the case had elapsed under 28 U.S.C. § 142J(@yholly depriving the plaintiff of the ability to
move to remand a cased.

Discussing this issue, the court@entura Health Corpv. Agnewstated thatto give any
meaning to the procedural requirement that all defendants consent to or join a namevey r
such consent or joinder must at the very least be filed before the plaintiff hoovsesand. No.
18-CV-00569RBJ, 2018 WL 3454976, at ®. Colo. July 18, 2018). The court explained that it
did not read th@adilla court’s finding that defendantse ‘carte blancheo file theirconsent at
any time. Instead, . . . ‘defendants face a de facto time limit for consent dvaleimecause a
motion to remand a case must be made within thirty days after the notice of refibed.” Id.
at *4 (quotingPadilla, 282 F. Supp. 3d at 1265). “Thug]Jefendants must either assert that they
do not consent to removal within those thirty days or they are treated as Hatiegonsented
insofar as their lack of consent can no longer cause a court to remand tHelda$guoting
Padilla, 282 F. Supp. 3d at 1265). T@entura Healtlcourt reads th@adilla holding to apply in
the “limited context where the plaintiff fails to file a motion to remand within the thirty day
deadline. Because plaintiffs bear the burden of remanding for procedniedions, they may
waive defendants’ noncompliance with procedures by failing to timely remihdt’ Centura
Health three defendants removed the lawsuit to federal court, and the remaining &ndaaef
neither signed the notice of removal nor filed an independent consent to relthostat2. Thirty

days later, the plaintiff filed a motion to remand on the basis that there was noityddiriithe
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two remaining defendants later filed a response in opposition to the motion| as independent
notice of consentld. The courtgranted remand aniund that “though there might not be a
definitive statutory deadline within which defendants must obtain unanimous consenove e
case, the de facto deadline must be sometime before the end of tsheldkiperiod in which
plaintiffs may seek to remand the cadd.”at*5.

Plaintiffs note that in the legislative history of the 2011 amendments, CoBgFRBEESS
intent in amending 8 1446(b)(2)(A) was to codify the “sestved defendant” ruleSéeDoc. 30
at 8.)See alsti.R. Rep. 11210, 14, 2011 U.S.C.C.A.N. 576, 58®aintiffs quote language from
the legislativehistory that clarifies the amended stattdees not allow an indefinite period for
removal; plaintiffs could still choose to serve aleféndants at the outset of the case, thereby
requiring all defendants to act within the initial-88y period. Id. Plaintiffs contend that this
language makes clear Congress’s intent that all defendants must unampiguomss&nt to
removal within 30 daysf the date each was served. (Doc. 30 at 8.) But the language Plaintiffs
refer to specifically relageto 8 1446(b)(2)(b)-the section that provides that “[e]ach defendant
shall have 30 days after receipt by or service on that defendant of the iniadingler
summons . . . .” It doesot relate to § 1446(b)(2)(A), the paragraph at issue here. Moreover, the
next sentence of the legislative history detracts from Plaintiffs’ positistatés that the amended
language tlarifies the rule of timeliness and provides for equal treatment d@éf@ndants in their
ability to obtain Federal jurisdictiomver the case against them without undermining the Federal
interest in ensuring that defendardst with reasonable promptness in invoking Federal
jurisdiction.” 2011 U.S.C.C.A.N. at 58@&mphass added). This languagiustratesthat the 30
day time period applies only to the initiabtice ofremovat—the actionthat “invokes Federal

jurisdiction.” Id.
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Ultimately, the Court finddadilla’s andCentura Healtls reasoning persuasive. Because
the statute is silent on the time frame for all defendants to consent to removal/this €luctant
to impose a definitive time limit. Anevhile the circumstances of this cade provide a very close
call, the Court finds that Ms. Lopez’s consent, filed before Plaintiffs filed theiiomto remand
and supplemented by hereviousfiling of a jury trial demand and an amended motion to dismiss,
was timely and sufficient.

F. Ms. Lopezdid not waive her right to consentto removal.

Plaintiffs argue that Ms. Lopez manifested an intent to litigattate courby filing an
election to excuse the assigned judge amnabtion to dismiss for failure to state a cland thus
waived hembility to consent to removal. (Doc. Hb 16) Plaintiffscontend that thisonclusion is
compelled by th&enth Circuits decisionin City of Albuquerque v. Soto Enterprises, 1864
F.3d 1089 (10th Cir. 2017¢ert. denied sub noml138S. Ct. 983 (2018)in that casethe City
sued Sotan state court, assertingrious state law claimid. at 1091 [T]hough the City had not

yet served process on Soto, Soto filed three documents in state court in respdhse t

" Evenif Ms. Lopez should have filed her express consent within 30 days of the dataslservedin
argument could be made thaich a deadline was a procedutafectthat she cured when she filed her
consent on April 17, 2019Cf. Sheldon v. Khanab02 F. App’x 765, 770 (10th Cir. 2012) (finding that
failure to attach summons to notice of removal “is a procedefactthat can be cured, either before or
after the30-day removal period”) (citation omitted).

To that end, Plaintiffs also complain that Ms. Lopez filed her notiemor$ent only after they contacted
her, pursuant to D.N.M. Liiv. 7.1(a), to seek her position on their motion to remand. (Doc. 15 &t 1 n.
12.) The Court is unsympathetic. The purpose of Local Rule 7.1(a) is fospgartienfer, in good faith, in
an attempt to “work out mutually agreeable solutions to kinks that may mriséawsuit.See N.M. ex rel.
Balderas v. Valley Meat Co., LL.Glo. CIV 141100 JB/KBM, 2015 WL 3544288, at *20 (D.N.M. May
20, 2015);see alsdHoelzel v. First Select Corp214 F.R.D. 634, 635 (D. Colo. 2003) (noting that the
purpose of the District of Colorado’s local “Rule 7.1A is to require thigsato confer ad to attempt to
resolve a dispute before incurring the expense of filing a motion and befoiermg the court to address
a disputed issue”). The Court declines to encourage litigarig to game the systemwaiting until the
last possible momerb confer with opposing counsel about a potential issue, when the parties could
amicably and honestly resolve the problem.
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complaint[,]” including a motion to dismiss for failure to state antland an answeld. Shortly
thereafter, on the same day it filed these documents, Soto filed a notice of remfedatal court
under 28 U.S.C. 88 1441, 1446, and 1382The City moved to remand on the basis that Soto
implicitly waived its right taremove the case by filing a motion to dismlgdsat 1092. The Tenth
Circuit noted that while a defendant may “filed an answer in state cabduwywaiving removal,
seeFed. R. Civ. P. 81(c)(2), . . . Soto waived removal by also filing a motion tosgismstate
court.” Id. at 1098. By submitting a motion on the merits of the case in the state court, Soto
“indicat[ed] a willingness to litigate in that tribunal . . 1d’ (quotation omitted).

Sotois clearly distinguishable from the facts at hand.e{iéne County Defendants filed
thenotice of removal, Ms. Lopez did not. And as defendants point out, Plaintiffs have nottasserte
any claims against Ms. Lopez that would be removaBleeldocs. 25 at 7; 26 a&.) “The Court
should be especially reluctartt take away one defendant’'s Congressioradigtowed right to
remove because of another defendant’s actions. A defendant may not itself veanove,rbut
does not mind consenting to another defendant’s request to refiideg.v. Bd. of Cty. Comm’rs
for Cibola Cty, 945 F. Supp. 2d 1277, 1300 (D.N.M. 2018ge also Mammel v. Sandia
Automotive Grp.No. 1:17CV-04140SWS/MLC, 2017 WL 8315920, at *1 (D.N.M. May 11,
2017) (declining to find that neremoving defendant had demonstrated an intent to litigatate

court by exercising a challenge to the state court judge).

8 The facts oMay are somewhat similar, but Plaintiffs distinguidiay because there, the noemoving
defendant filed a motion tismiss based on improper venue rather than on the merits, as péz. did
here. GeeDoc. 30 at 910 (discussindgMay, 945 F. Supp. 2d at 1300).) It is true that Judge Browning
observed that the defendanthtay did not show a clear intent to litigatestate court in part because the
motion to dismiss was not based on the merits. 945 F. Supp. 2d at 1300. Regardless, iheosddve
language holds true in this case. The Court also notes that the piiaivié§ asserted federal claims against
the nonremoving defendanee945 F. Supp. 2d at 1282. Even so, Judge Browning found that the non
removing defendartwho could haveremoved the case himself, unlike Ms. Lopdrad not waived his
right to consent to removdt. at 1300.
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Plaintiffs quote from an unpublished case out of the Eastern District of Kentuthkgir
reply brief. (Doc. 30 at 11 (quotingnders v. Ken. State Unjwo. CIV.A. 3:11245DCR, 2011
WL 6009643, at *3 (E.D. Ky. Dec. 1, 2011)).) TOaderscourt held that ‘\v]lhen a defendant
waives its right to remove by manifesting its intent to have its case adjudicatettincste, it
also waives its right to consent to a notice of removal brought bydefeadant.” 2011 WL
6009643, at *3 (citation omitted). The factsQridersare also distinguishable. There, the plaintiff
brought stateand federalclaims against defendant Kentucky State University (KSU), and the
parties “actively litigated” in state court for two years: theghenged discovery, KSU moved for
summary juigment, and the fully briefed motion was submitted to the state court forotekisi
at *1. Thereafter, the plaintiff received leave to file an amended complaint and eldaded
against several new defendants. KSU consented to the removédl. The plaintiff moved to
remand and argued that KSU had waived its right to conisertt *2. The court held that KSU
had its chance to remove and waived it by actively litigating for two yeamsebdie new
defendants removed the lawsuit. at *3. Ondersis inappositebecause Ms. Lopez, unlike KSU,

neither actively litigated for a lengthy period of time nor did sv&rhave a right to removal.

% Plaintiffs also citeHarvey v. Ute Indian Trilsic] of Uintah and Ouray ReservatipNo. 2:13CV-00862,
2014 WL 2967468 (D. Utah July 1, 2014), in support of their argum@eéDoc. 30 at 11.) Thélarvey
court relied onOndersin granting a motion to remand, but the circumsgsnare similarly inapposite.
There, plaintiffs brought state and federal claims against four defesn@®14 WL 2967468, at *1. The
state court ordered the plaintiffs togerve one of the defendants (the Ute Indian Tribe) after the court
heard oral angment on the defendants’ joint motion to dismiss based in part orfi¢iesuf service of
processld. at *1-2. After the plaintiffs filed an amended complaint andeeved the Tribe, the Tribe filed
a notice of removald. at *2. The court found that the other three initial defendants, all of whominhad jo
in the motion to dismiss, had waived their right to consent to renladvalt *3. Harveyis distinguishable
both because the plaintiffs there brought federal claims agdirtdfendants (whereas plaintiffs here did
not bring federal claims against Ms. Lopez), andHheveydefendants fully briefed a motion to dismiss
and participateth oral argument.
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Plaintiffs have not cited any binding precedent that dictates a finding thatdyez
waived consent under theesircumstancedds. Lopez did not have the choice to remove the case

herself, and the Court declines to deny the County Defendants their right to rersed@ba/s.

Lopez’slimited activity in state court.

THEREFORE,

IT IS ORDERED that Plaintiffs’ Motion and Memorandum to Remand to State Court

Pursuant to 28 U.S.C.A. § 1446 and § 1447(©ENIED.

Al e £
ROBERT &”BRACK
SENIOR U.S. DISTRICT JUDGE
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