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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

SHANNON SZUSZALSKI, as personal representative
for the ESTATE OF LINDA BARAGIOLA, and
SHANNON SZUSZALSKI, individually
Plaintiff,
V. No. 1:1%v-0250 RBCG

RUDY FIELDS, SANDOVAL COUNTY, SHERIFF
DOUGLAS C. WOOD, and JANET LOPEZ

Defendants.

MEMORANDUM OPINION AND ORDER

This lawsuit arises out of the tragic death of Ms&ida Baragiolawho was a close friend
and neighbor of Defendant Janet Lopez. At Ms. Lopez’s request, Ms. Baragrilante Ms.
Lopez’'s property to check on her dogs after her home’s security alarm wasetliggaw
enforcement officials also arrived at the home gudstioned Ms. Baragiola. As Ms. Baragiola
was walking home, Defendant Rudy Fields|law enforcement officewho was preparing to
respond to a noemergency call, backeds police vehicle into Ms. Baragioéend ran heover.

Ms. Shannon Szuszalski, oeHalf of herself and as personal representative of the Estate
of Ms. Baragiola (Plaintiffs)have filed aclaim againsiMs. Lopezbased on negligence/premises
liability. Ms. Lopez has moved to dismiss the claim. For the reasons discussed herein, the Court
will grantMs. Lopez’s motion.

l. Background

Ms. Baragiola and Ms. Lopez were friends and neighbbac.(:A-3 (Am. Compl.) 1

16, 22.) Ms. Lopehasa securitysysteminstalled inher homethrough a company called The

Alarm Store (Id. T 25.) ShegaveMs. Baragiola the key to hélome “and designated her as the
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backup contact person with. . The Alarm Stor€ (Id.) Wheneverthe security systenwas
triggered and the alarm company could not reach Ms. Lopez, the company would contact Ms
Baragiola insteadld. 1 26.)

Ms. Lopezalso owned dogs and frequently asked Ms. Baragiola to check on the dogs when
she was not at homed({ 24.) On September 28, 2017, Ms. Logesgcurity system was triggered
and theAlarm Storecontacted Ms. Baragiolald( f 27.) Ms. Lopez also contacted Ms. Baragiola
and asked her to go to the residence, ententi@e, anccheck on the doggld. 11 2730.) Ms.
Baragiola was on Ms. Lopez’s property when law enforcemeitieosf arrived to investigate the
alarm. (d. 1 32.) Detective Tomlinson, one oktbfficerswho responded to the alarquesioned
Ms. Baragiola during the investigatiomd (1 32-33.)

Deputy Fieldsalso responded to the alarm gratkedhis truckin the U-shaped driveway
of Ms. Lopez’s‘residencea considerable distance from the strg@d. 11 39, 77.peputy Fields’s
vehicle was equipped with a front camera, the footage of which ghatBetective Tomlinson
spoke withMs. Baragiolan front of thevehicle thentheywalkedtoward the back ofhe truck
(Id. 191 132-33.) Deputy Fieldsvas sitting in thevehicle’sdriver’'s seat at this timéld. 11 34, 37,
131-33.)Ms. Baragiola walked directly behirttie truck and toward her own home across the
street. [d. 1167, 79, 141.)

Deputy ‘Fieldsreceived a call for service from dispatch for a-4eomergency mattér(id.

1 40.) He wanted to tell another officer, Detective Salas, that he was leavingptmdet the

matter. (d. T 43.) Although Deputy Fields could have driviarough the Wshaped driveway
toward Detective Salabge instead chose to reverse approximately 50 feet toward the @tteet
11 76-78.) While he wasreversing his vehicle “aa relatively slowrate of speed” without his

emergency lights or sirens activatld, hit Ms. Baragiola with the rear bumper and tailgate of the



truck. (d. 11 45, 47, 50.) The tire of the truck then drove over Ms. Baragiola, who was still on Ms.
Lopez’s driveway, causing her deatld. ( 53.)
Il. Legal Standard

In reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court “must accept all
the wellpleaded allegations of the complaint as true and must construe them in thedgght m
favorable to thelpintiff.” In re Gold Res. Corp. Sec. Litj§g.76 F.3d 1103, 1108 (10th Cir. 2015)
(citation omitted).“To survive a motion to dismigsthe complaint does not need to contain
“detailed factual allegations,” but it “must contain sufficient factual madisrepted as true, to
‘state a claim to relief that is plausible on its fac&Shcroft v.igbal, 556 U.S. 662, 678009)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads fa@lucontent that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegedciting Twombly 550 U.S. at
556). Plausibility does not equate to probability, but there mu$hbee than a sheer possibility
that a defendant has acted unlawfullg”(citing Twombly 550 U.S. at 556.)
Il . Local Rules

Beforeaddressinghe substance of Ms. Lopez’s motion, the CaulttconsiderPlaintiffs’
request to deny the motion for failure to comply with Ldgale7.1(a), which requires the movant
to determine whether its motion is opposed. (Doc. 8-at@ting D.N.M. LR-Civ. 7.1(a))) Ms.
Lopez notes that she originally filed her motion to dismiss in state court before Defenda
removed the case. (Doc. 17 at‘2n) New Mexico state court, a party is not required to seek . . .
concurrence on a dispositive motion . . .1d. (citing NMRA, Rule 12007.1C)).) Ms. Lopez
amended her motion “[o]nly to cite the Federal Rules of Civil Procedure rather trsatéheourt

rules” and efiled the motion in this Qurt. (d.) Ms. Lopez assumed that becauke removed



action representscontinuation of the state action, “the motion was already before the Court” and
she did not need to seek concurrerfice (citing Jenkinsy. MTGLQ Invis, 218 F. App’x 719, 72
(10th Cir. 2007)).)Jn an effort to cure any oversighils. Lopez’s counsel also sought Plaintiffs’
position on the motion and was “informed that had concurrence been sought, concurrence would
not have beenigen.” (Id. (citing Doc. 17A).)

The Court has discretion to summarily deny a motion if a party fails to establish that it
sought concurrenc®.N.M. LR-Civ. 7.1(a) (“a motion that omits recitation of a gefagth request
for concurrencenay besummary deied”) (emphasis addedee also United States v. 16 Mounts,
Rugs & Horns Protected by the Endangered Speciesl®dtF. Supp. 3d 1174, 1176 (D.N.M.
2015).Because Ms. Lopez has attempted to cure her error and it is clear théff$Vamtd have
opposed the motion, the Court prefers to move to the merits of the matter.

V. Ms. Lopez has failed to define a policy reaserdetached from foreseeability—to limit
her duty of care.

“Generally, a negligence claim requires the existence of a duty from a defemdant t
plaintiff, breach of that duty, which is typically based upon a standard of reasonahlanchthe
breach being a proximate cause and cause in fact of the plaintifiagés. Lill ey v. CVS Health
No. CV 17515 KG/JHR, 2019 WL 1396415, at *2 (D.N.M. Mar. 27, 20@@)ding Herrera v.
Quality Pontiag 73 P.3d 181, 1886 (N.M. 2003) abrogated on other grounds Rodriguez v.
Del Sol Shopping Ctr. Assoc., L.B26 P.3d 465, 4658 (N.M. 2014). “In New Mexico, [a]n
owner ... owes a visitor the duty to use ordinary care to keep the premises safe forthse by
visitor . .. .”Lilley, 2019 WL 1396415, at *@quotingUJI 131309, NMRA 1998 (2018 ed.Ms.

Lopez does not dispute that she ordinarily owes visitors, such as Ms. Baragdiaty,0é care to



keep her property saf€SeeDoc. 4.)Instead, she urges the Court to limit her duty of care for policy
reasons.gee idat5-10.)

A homeowner’s “duty of ordinaryate applies unlegshe]can establish a policy reason,
unrelated to foreseeability considerations, that compels a limitation on therdarlyexemption
from the duty to exercise ordinary cdr®odriguez326 P.3d att69.Ms. Lopez argues that “she
owedno duty or ability to control the driving of a sheriff's deputy and cannot be held f@able
the deputy’s actions.” (Doc. 4 at 5.) She asks the Court to “make a legal determinaigahoiva
articulated policies,” that she did ntiwe[] a duty to exerces ordinary care to prevent Ms.
Baragiola from being backed over by a sheriff's deputy who chose to drive 50 faeadrsereather
than to drive forward through a driveway to exit the property.’dt 7.)

Ms. Lopez contends thakeveral New Mexico state decisiom®vide policy reasons for
limiting her“duty of care under the circumstances of this cas$e.) First,in Edward C. v. City of
Albuquerquethe New Mexico Supreme Cowgkamined the “baseball rule,” a counade rule
that limits the ordinary duty of care thetlandowner owes a visitor when the landowner is the
owner or occupier of a baseball stadium and the visitor is a spectator. 241 P.3d 108,088
2010).Due to the nature & basebaltjame if a spectator sits where there is no screen to protect
them from errant baseballs, courts have often found that the spectator has aksurisdof
injury, at least for risks that are predictabte.at 109297 (discussing thkistory and evolutin
of the baseball ruleJn Edward C, a child attending a prgame party “in the stadium’s picnic
area, located beyond the left field wall in fair ball territory[,]” was injurecallyasebalthat a
player hit during batting practicéd. at 1088-89. Consideringhe public policies underlying the
state’s pure comparative fault system, “a general interest in promafety,swelfare, and

fairness|[,]” and the unique relationship between baseball stadium owners/ocangispectators,



the court limited the duty a landowner normally owes to visitdisat 1091, 109+98. It found
that“[s]pectators must exercise ordinary care to protect themselves fronh#rent risk of being
hit by a projectile that leavéke field of play and the owner/occupant musreise ordinary care
not to increase that inherent riskd’ at 1097498.The decision did not change, however, “stadium
owners’/occupiers’ duty of ordinary care . . . for other premises liabilitynsldiRodriguez 326
P.3d at 469 (discussirigdwardC., 241 P.3d at 1097-98).

Ms. Lopez does not explain why the holdindeward C.supports a policy reason to limit
a homeowner’s duty in this casgeis worth noting thaRodriguezoverrulededward C.in part,id.
at 468,because th&dward C.court stated that “[floreseeability . . . is but one factor to consider
when determining duty . . . Edward C, 241 P.3d al091.Rodriguezlarified that courts are not
to consider foreseeability “when determining the existence of a duty, or adweding to linit or
eliminate an existing duty in a particular class of ca826 P.3d at 467.

In Baldonado v. El Paso Natural Gas Cthe New Mexico Supreme Court examined the
firefighter s rule which also limits the duty a landowner normally owes to visidnien rescue
personnel enteaproperty to respond to an emergency. 176 P.3d27&79N.M. 2007). States
have adopted different versions of the firefighter’s talbarcertain rescue personriélom suing
the party whose actions caused the event to which the [personnel] resptshde®80. The rule
is generally based on public policy: encourages people to call for help when necesgary;
recognizes the risk inherent in rescue professiandit “spreads the costs of injury among
taxpayers and awds charging taxpayers twieeonce when they pay their taxes for public
services, and again when they are sued by those same service prolddécgdtions omitted).

In Baldonado firefighters retrieved 12 family membédrsm a horrific fire caused by a ruptured

natural gas pipelindd. at 279. The firefighters brought suit against the gas company for negligent



and intentional infliction of emotional distress and other clailis.The courtmodified the
firefighter’s rule as it then existed in New Mexico to give firefighters more latitude to bring suit
where the defendant acted recklessly or intentionally, and it based the changeliop “
considerations+he need to encourage the public to request rescue from firefighvtale
discouraging the public from creating the need for rescue through reckless raromate
acts. . . .”Rodriguez 326 P.3d at 469 (citinBaldonado 176 P.3d at 281

Ms. Lopez draws orBaldonadoto argue that “[p]ublic policy supports encouragi
citizens to assist law enforcement when called upon to do so.” (Doc. 4SkteRijes additional
authority to support her assertions that “[h]olding neighbors liable fokiigeon each other’s
property would contravene the normal things that good neighbfi$ aled that both courts and
law enforcement encourage neighborly behavior as “thefts and crime are deterréuke and
community is made safer(id. at 9 (citations omitted)Ms. Lopezinsiststhat “limiting liability
in order to encourage behawthat is deemed desirable is entirely appropriate under New Mexico
law.” (Doc. 17 at 6.)

While Ms. Lopez argues that policy considerations supporiting her duty as a
homeownerPlaintiffs correctly point out thathe primarily bases her argument on foreseeability.
(SeeDoc. 8 at 518.) Ms. Lopez'dirief is peppered with referencesth@ duty of care she owes
“under these circumstances” (Doc. 4 at 7 (describing Deputy Fieldsisecto reverse for 50
feet)), to the “facts alleged in this casatl.(at 89 (detailing the facts and noting that there was
“in fact no burglar . . . present Hte time of the events heregndto the“impossible task’of
imposing“a duty on a homeowner to prevent a law enforcement offioar driving negligently
(id. at 9. In short, Ms. Lopez argues that she should bear no duty of care under the “bidarre an

unforeseeable” circumstances that caused Ms. Baragiola’'s delatht 10.) The Counill not



consider Ms. Lopez’s stated policy reasons when they are counctexths offoreseeability, and
it will not manufacture policy considerations divorced frareteeability foher. Consequently,
the Court will deny the motion on thigsis.

V. Plaintiffs have failed to allege facts that demonstrate Ms. Lopez’s condt
proximately caused Ms. Baragiola’s death.

In the final two paragraphs of her motion, Ms. Lopeiefly argues that Plaintiffs have
failed to allege facts sufficient to demonstrate the proximate cause eleshémtir negligence
claim. (Doc. 4 at 5, 10-11.)

A proximate cause of an injury is that which in a natural and continuous sequence

[unbroken by an independent intervening cause] produces the injury, and without

which the injury would not have occurred. It need not be the only cause, nor the

last nor nearest cause. It is sufficient if it occurs with some other causgatdhe

same time, wich in combination with it, causes the injury.

Id. at 195 (quoting UJI 2305 NMRA 2003). “An act or omission may be deemed a ‘proximate
cause’ of an injury if it contributes to bringing about the injury, if the injuould not have
occurred without it, and if it is reasonably connected as a significant link tojting.’1 Lujan v.
N.M. Dep't of Transp.341 P.3d 1, 10 (N.M. Ct. App. 2015) (quotation and citations omitted).
“[PJroximate cause is generally a question of fact for the jufgfrera, 73 P.3d at 186 (citing
Calkins v. Cox Estate392 P.2d 36, 38 (N.M. 1990)). “Only when the facts are undispatet

the reasonable inferences from thtasws are plain and consisterdges proximate cause become

an issue of law.Lujan, 341 P.3d at 10 (quotin@alvan v. City of Albuquerqu&08 P.2d 1339,

1342 (N.M. Ct. App. 1973)).

! The 2004 amendments to Civ. UJI-3@5 eliminated thavord “proximate” and renamed the section
“Causation."Seee.g, Nowell v. Medtronic In¢.372 F. Supp. 3d 1166, 1225 (D.N.M. 2019) (citing Editor's
Notes, Civ. UJI 1805 (noting that the drafters “intended to make the instruction clearer jioryhend
[the change] das] not signal any change in the law of proximate cause”)).



Ms. Lopez relies o&havez v. Torre®991 P.2d 1 (N.M. Ct. App. 1999). (Docs. 4 at 5; 17
at 5.) SeeDoc. 8.)Chaveznvolved a homeowner’s duty “to control foreseeabimitral activity
by a third party on her land that cause[d] personal injury to a visitor of that third @a1yP.2d
at 1. There, the defendant homeowner (Torres) allowed her son, who “had an alcohol problem”
and had previously exhibited violent behavior, to keep a key to her house2. Without Torres’s
knowledge, the son brought his girlfriend (Chavez) into Torres’s house, where he hedt Cha
hostage and assaulted herdeverahours.ld. Chavez called Torres, who was at work, and alerted
her.Id. Torres asked “a family member to go by the house; however, the family membet di
actually visit the house, but only called and was told by someone . . . that everythaibright”

Id. Chavez finally escaped and later sued Torres and heldson.

“Chavez argue[d] that Torres owed a duty as a homeowner to exercise reasonable care f
her protection while she was in Torres’ house as [the son’s] glgsat 3. TheChavezcourt
analyzed Torres’s duty to Chavez under Section 318 of the Restat@iiamts? Id. at Section
318 provides:

If the actor permits a third person to use land or chattels in his possession etherwis

than as a servant, he is, if present, under a duty to exercise reasonable care so to

control the conduct of the third persort@prevent him from intentionally harming

others or from so conducting himself as to create an unreasonable risk of bodily

harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person,
and

(b) knows or should know of the necessity and opportunity for exercising such
control.

2TheChavezourt mentioned UJI £3320, the jury instruction involving an owner’s duty to a visitor whewviitor

is harmed by the acts of third persons, but declined to analyze the issue arndstrtiction because no New Mexico
case has “indicat[ed] this dutyas been extended to the owners of-commercial, private property or homeowners.”
991 P.2d at 4. Ms. Lopez also mentioned UJL230 in passing, but she does not point the Court to any cases to
show that the duty applies to homeowners. (Doc. 4&) #hus, the Court analyzes the motion using Section 318, as
did theChavezourt. Se€991 P.2d at45.



Restatement (Second) of Torts § 318 (1965). Chavezcourt found that because the evidence
was insufficient to meet the elements of the Restatement (“the essential elgraiggfsnotice,
opportunity to act, and vicinity”), the district court correctly granted sumipoaiggment in favor

of the homeowner, Torres. 991 P.2d at 6. Plaintiffs failed to discuss €hbgezor Section 318

in their responseSeeDoc. 8.)

Here, the facts show that Deputy Fields was leaving Ms. Lopez’s prdpersy non
emergency call. Due to his inattentive driving that waslatee to Ms. Lopez’s security alarm,
he hit and killed Ms. Lopez. Plaintiffs have not pled facts to show that Ms. Lopez hatititye a
to control” Deputy Fields, nor that she was aware “of the necessity and oppdidumixgrcising
such control” under the circumstances of this case. Restatement (Second) of Bdds
Consequently, viewing the facts in a light most favorable to Plaintiffs, the Codst fis a matter
of law, that even assuming Ms. Lopez owed Ms. Baragiola a duty to keep her prexfasasd
she breached her duty by asking Ms. Baragiola to check on her dogs under these ocesimsta
Plaintiffs have not and cannot allege facts sufficient to show that this breacheassnably
connected as a significant link to the injurgée Lujan341 P.3d at 10. No reasonable juror could
find that Ms. Lopez’s request to have Ms. Baragiola check on her dogs began a oratural
continuous sequence that caused the tragic death here.

THEREFORE,

IT IS ORDERED that Defendant Janet Lopez’dmended Motion to Dismisss

GRANTED.

ALt el

gt

ROBERT &BRACK
SENIOR U.S. DISTRICT JUDGE
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