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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
THOMAS R. RODELLA,

Movant,
VS. No. CV 19-0275 JB\CG

UNITED STATES OF AMERICA,
Respondent.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Amended Motion to Vacate under
28 U.S.C. § 2255, filed December 11, 2019 (Dog(“22nended Motion”). The primary issues
are: (i) whether Movant Thomas Rodella is tinragrbd from bringing his Man; and (ii) whether

the Supreme Court of the United States of Amesickcision in United &tes v. Davis, 139 S.

Ct. 2319 (2019), retroactiwebpplies to, and thuavalidates, Rodella’sonviction and sentence
under 18 U.S.C. 8§ 924(c)(1)(A)(ii)The Court concludes that @odella is notime-barred from
bringing his Amended Motion because (i) 28 U.8Q255(f)(3) permits him to bring a claim

under the new substantive ruleopiminal procedure announced_in itéd States v. Davis; and (ii)

the Supreme Court’s decision in _United StatesDavis retroactively applies to Rodella’s

conviction and sentence but does meRlidate his sentence becatlse Court concludes that he

was sentenced under the elements clausechwbnited States v. D@s did not declare

unconstitutionally vague, and not the residualsk, which United States v. Davis did declare

unconstitutionally vagueé.

IAn evidentiary hearing is scheduled fanuary 24, 2020. The parties may make
arguments and/or present este at that hearing.
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FACTUAL BACKGROUND

The Court previously has laid outethunderlying case’s faedl background in its

Memorandum Opinion and Order in United Staieésmerica v. Thomas R. Rodella & Thomas

R. Rodella, Jr.:

101 F.

Given the jury’s verdict, the Coutdkes the facts from the evidence in a
light most favorable to the United&es. On March 11, 2014, Michael Tafoya
pulled his car out of a driveway and onte tiead, while a green jeep was traveling
down the same road. Thomas R. Rodella, Jr., who was driving the jeep, began
flashing the jeep’s headlights and began &dilgy Tafoya’s car for the next quarter
mile. Tafoya slowed down his car and pulled over to the side of the road to allow
the jeep to pass. Once stopped, Tafoyaddss hands and said: “What the hell?”
The jeep passed Tafoya’s car, but thepged in the middle of the road and backed
up, until it parked about twenty-five feet front of Tafoya’'s car. Rodella and
Rodella, Jr. got out the jeep and begaalking towards Tafoya’'s car while
motioning for Tafoya to get out of hisrcand saying “come on.” Because Tafoya
thought that Rodella and Rdt#e Jr. wanted to fight,rad because he did not know
whom they were, he was afraid. Waqgtito avoid a confromation, Tafoya drove
away, and Rodella and Rodella, Jr. got batk the jeep anbegan chasing him.

Tafoya sped up, and eventually turr@do a private dirtoad to escape
from Rodella and Rodella, Jr. When Tafoya reached the end of the dirt road, he
tried to turn his car around W& Rodella got out of theegp with a gun in his hand.
Tafoya backed up his car until it hit a psthat was behind it. Rodella opened the
passenger door of Tafoya’'s car and jumpedith his gun inhis hand. Rodella
attempted to point the gun aafoya’s face, and Tafoy@egged for Rodella not to
kill him. While Tafoya was begging Rodel@t to kill him, Rodella twice yelled:
“It's too late.” From the driver’s sidef the car, Rodella, Jr. grabbed Tafoya by his
arm and shirt, pulled him out of the cand threw him to the ground. Rodella, Jr.
held Tafoya on the ground and told Tafdjiat Rodella was the sheriff. Tafoya
asked to see Rodella's badge, and Rogellied Tafoya's head up by his hair and
said: “You want to see my badge motheskier? Here’s my badde Rodella then
struck Tafoya in his faceith the badge. Before beg hit in the face with the
badge, Tafoya did not see Rodella display his badge and did not know that he was
the sheriff. The Rio Arriba County Paty Sheriffs arrived, and Tafoya was
handcuffed and arrested.

Supp. 3d 1075, 1081-82 (D.N.M. 2015)(Browning, J.).

PROCEDURAL BACKGROUND

Rodella was convicted of: (i) violating Tafdgaonstitutional rights by using unreasonable



force and for conducting an unlawfutest in violation of 18 U.S.@& 242; and (ii) using a firearm
during a crime of violence’s comssion in violation of 18 U.S.@& 924(c)()(A)(i) on September

26, 2014, see United States v. Thomas R. Rodelfhomas R. Rodella, Jr., No. CR 14-2783,

Verdict at 1-2, filed September 26, 2014 (Doc. 127&fdict”), and the Court sentenced him to

121 months in prison, see United States v. Thdd®odella & Thomas RRodella, Jr., No. CR

14-2783, Second Amended Judgmerg,diled February 18, 2015 (Doc. 206)(“Judgment”). This
Judgment became final on OctoBeR016._See Petition for Writ of @erari Denied by an Order
of Supreme Court of the United States ashorias R. Rodella, filed October 3, 2016 (Doc. 238).
Rodella brings this action tacate his sentenc&ee Motion under 28 U.S. § 2255 to Vacate,
Set Aside, or Correct Sentence by a PerisoRederal Custody, filed March 25, 2019 (Doc.
1)(“Motion”).

1. The Trial.

After a five-day trial, a jury convicted Rodebé (i) violating Tafoya’s constitutional rights
by using unreasonable force anddonducting an unlawful arrestwolation of 18 U.S.C. § 242;
and (ii) using a firearm during a crime ofolence’s commission in violation of 18 U.S.C.
8 924(c)(I)(A)(ii). See Verdict at-2. At trial, Rodella did not call David Thompson, who called
911 and reported that someone had a gun atémesSee United States’ Answer to Motion Under
28 U.S.C. § 2255 to Vacate, Set Aside, orr€ca Sentence at 7, filed July 8, 2019 (Doc.
7)(“Answer to Original Motion”). In its instructions to the jy, the Court described the second
count of the instructions as follows:

On or about March 11, 2014, in Rio Ara County in the District of New
Mexico, the defendant, THOMAS R. RODEA, during and in relation to a crime
of violence for which the dendant may be prosecuted in a court of the United

States, specifically, deprivation of civights under color ofaw, as charged in
Count | of this indictment, knowingly caed and brandished a firearm, and in



furtherance of such crime, possakaad brandished said firearm.
All'in violation of 18 U.S.C. 8§ 924(c)(I)(A)(ii).
Court’s Final Jury Instruction@vith citations) atl2, filed September 26024 (Doc. 129)(“Final
Jury Instructions”)(citing Stipulatd Jury Instructions, Parties’ Stipulated Instruction No. 12 at I,
18, filed September 10, 2014 (Doc. 59)(12. Superseding Indictment Charges)(adapted);
Superseding Indictment at 1{fded September 9, 2014 (Doc. 54))yhe Court gave the jury the
following instructiongregarding Count 2:

Mr. Rodella is charged i€ount 2 with a violatn of 18 U.S.C. section
924(c)(D).

This law makes it a crime to use orrgaand brandish a firearm during and
in relation to any crime ofiolence for which a person mae prosecuted in a court
of the United States.

To find Mr. Rodella guilty of this eme you must beanvinced that the
United States has proved each @& tbllowing beyond a reasonable doubt:

First: Mr. Rodella committed the crime dlfeprivation of civil rights, as
charged in Count | of the@dictment. If you find MrRodella committed the crime
of deprivation of civil rights, as chged in Count | of the indictment, you are
instructed that depriviain of civil rights isa crime of violence,;

Second: Mr. Rodella used or carried adarm and brandished that firearm;

Third: during and in relation to the crinoé deprivation ofcivil rights;

The phrase “during and in relation taifeans that the firearm played an
integral part in the underlying crime, thathad a role in, dcilitated (i.e., made

easier), or had the potential efcflitating the underlying crime.

Mr. Rodella knowingly “uses” a firearm when it (1) is readily accessible
and (2) is actively employed during andr@lation to the underlying crime.

Mr. Rodella knowingly “carries” a firearm when he (1) possesses the
firearm through the exercisd ownership or controlral (2) transports or moves
the firearm from one place to another.

A defendant knowingly "brandishes" agarm when he dispja all or part



of the firearm, or otherise makes the presence oé tlirearm known to another
person, with the intent to intimidate thagrson, regardless of whether the firearm
is directly visible to that person.

In determining whether Mr. Rodella knowingly used or carried and
brandished a firearm during and inaten to the underlying crime, you may
consider all of the fact®ceived in evidence including thature of the crime, the
usefulness of a firearm to the crime, #went to which a fearm actually was
observed before, during and aftiee time of the crime, arahy other facts that bear
on the issue.

A firearm plays an integral part the underlying crime when it furthers the
purpose or effect of the crime and its gmese or involvement is not the result of
coincidence. The government musioye a direct connection between Mr.
Rodella's use or carrying of the firearndahe underlying crime but the crime need
not be the sole reason Mr. Rodelksed or carriethe firearm.

The term “firearm” means any weapon thall or is designed to or may
readily be converted to exipg projectile by the action @n explosive. The term
“firearm” also includes the frame or réeer of any such weapon, or any firearm
muffler or firearm silenceror destructive device.

Final Jury Instructions at 25-26 (citing TenthraCiit Pattern Jury Instructions Criminal 2.45, at
153-54 (2011)JSING/CARRYING A FIREARM DURING COMMISSION OF A DRUG
TRAFFICKING CRIME OR CRIME OF VIOLENCE - 18 U.S.C. § 924(c)(l) )(modified);
United States’ Second Set of Requested Juryuctsbns, United StatefRequested Instruction
No. 10 at 2, 16-17, filed Septéar 18, 2014 (Doc. 89)(10.2.45 dgiCarrying a Firearm During
Commission of a Drug Trafficking Crime o€rime of Violence)(modified); 18 U.S.C.

§ 924(c)(4)). The Court sentd Rodella to 121 months jmison. _See Judgment at 3.

2. Relevant Post-Conviction Proceedings.

Rodella unsuccessfully appealed his casthéoUnited States Court of Appeals for the

2In this Memorandum Opinion and Orderet@ourt does not summize the procedural
history regarding the Writ dbarnishment, filed May 28, 201boc. 218), and related motions
and orders.



Tenth Circuit. _See Notice of Appeal, filedb¥aary 6, 2015 (Doc. 194)Rodella petitioned the
Supreme Court for a writ of certiorari on March 17, 2016 (Doc. 238). The Supreme Court denied
the writ of certiorari._See Petition for Writ of @ierari Denied by an Order of Supreme Court of

the United States as to Thomad¥®della, filed October 3, 2016 (Doc. 238).

3. The Motion.

Rodella filed his Motion, whiclis a pro se motion that asks the Court to “issue a writ of
habeas corpus and vacate [Rtals] sentence.” Motion at 33Rodella states six grounds in
support of his request. See Motion at 4-24. Firstldia argues that he was deprived of effective
assistance of counsel when his attorney, Roberti@@e, did not call Rodella as the first defense
witness. _See Motion d Rodella contends thitr. Gorence deprivedimm of the opportunity to
be heard and the “fundamahtiue process right firesent his case.” Motiat 4. Rodella states
that he has not raised this issue during anyipusvappeal or post-conviction proceeding, because
he was “deprived of effectivesaistance of counsel.” Motion &1. Second, Rodella argues that
he was “deprived of effective assistance of counsel” during trial preparation, because Mr. Gorence
did not investigate issues essential to the cadation at 12. Rodella argaetherefore, that his
trial was “fundamentally unreliable,” because K8orence’s lack of invegjation “deprived [him]
of his due process right to present critical dedemgdence at trial.” Motion at 12. Rodella states
that he has not raised this issue during anyipusvappeal or post-conviction proceeding, because
he was “deprived of effective assistance of couhddbtion at 15. Third, Rodella argues that he
was deprived of effective assistance of coumgdedn Mr. Gorence did not object to plain errors
during trial. _See Motion at 16. Rodella idem#itwo “plain errors”: (i) the Court erred when,
instead of permitting the jury to determine whether Rodella committed a violent act, it used a

“preponderance of the evidence” standard to detertmat Rodella committed a violent act; and



(i) the predicate the Court used for 18 U.S.©28(c), deprivation of civrights, is an improper
predicate under 18 U.S.C. § 924(c). Motiorl&il7. Rodella elaborates on the second “plain
error,” stating that the depritran of rights does not fleunder § 924(c)’s “elemnts clause,” and,
therefore, the deprivation afghts must fall under th& 924(c)’s “residual claus€.” Rodella
argues that, because § 924(c)(3)(b) “is now urtioitisnal,” and his 18 U.S.C. § 924(c) predicate
falls under the residual claugbe Court must vacate his 18 UCS§ 924(c) conviction. Motion

at 17. Rodella states that hesmat raised this issuduring any previous gpal or post-conviction
proceeding, because he was “deprived of dffe@ssistance of couels’ Motion at 18.

Fourth, Rodella argues that the Court did mte the jurisdiction to impose his sentence,
and Mr. Gorence’s failure to object to the Couldisk of jurisdiction was ineffective assistance of
counsel. _See Motion at 19. Rodella states thdtasenot raised this issue during any previous
appeal or post-conviction proceeding, becausewhs “deprived of effective assistance of
counsel.” Motion at 21. Fifth, Rotle argues that his counsel “failéo raise certain plain errors
on direct appeal” and thune “received ineffective assistamafecounsel.” Moton at 22. Rodella
states that he has not raiseis iksue during any previous &g or post-conviction proceeding,
because he was “deprived of effective assistahceunsel.” Motion at 23. Sixth, Rodella argues
that his sentence is a “weaponization of the federalinal justice system that has resulted in a

violation of the thirteenth amendmt.” Motion at 24. He contendisat the United States Forest

3Section 924(c) increases thénuinal penalties for a persamho uses, carries, or possess
a firearm “during and in relatioto any crime of violence or dg trafficking crime.” 18 U.S.C.
§ 924(c)(l). A *crime of wolence” is defined as a felony thaéats one of two otheequirements.
18 U.S.C. §8 924(c)(3). First, undine “elements clause,” the dely is a crime of violence if it
has an element of attempted, threatened, or laphyasical force. _See 18 U.S.C. § 924(c)(3).
Second, under the “residual claughg felony is a crime of violenggit, “by its nature, involves
a substantial risk that physical force” maycoc during the crime’s execution. 18 U.S.C.
§ 924(c)(3)(B).



Rangers are in a “civil dispute” thi the Rio Arriba County Shefi$ office over jurisdiction, and
that Rodella’s prosecution is thesult of that dispute. Motion @4. Rodella states that he has
not raised this issue during any previous appe post-conviction mceeding, because he was
“deprived of effective asstance of counsel.” Motion at 21n response to question 13 of the
Motion,* which asks if the motion raises any new grounadisraised previously in federal court,
Rodella states that “[t]his is the first round atdral motion.” Motion at 31. Rodella contends
that his Motion is timely under 28 U.S.C. 85B“under the actual innocence exceotion [sic]
established by the Suprer@eurt.” Motion at 32.

4. Amended Motion.

Rodella filed the Amended Motion on Decemiéd, 2019. _See Amended Motion at 1.
First, Rodella asserts that his Amended Moi®timely. See Amended Motion at 7. Rodella
argues that, when the Supreme Court held 1Bat).S.C. § 924(c)(3)(B) was unconstitutionally

vague in_United States v. Davis, 139 S. CR22i9, the Supreme Courteated a new right that

applies retroactively to cases cullateral review. See Amended M at 7. Rodellalleges that
the Tenth Circuit’'s recent decisions support d&isgation. _See Amended Motion at 7 (citing

United States v. Bowen, 936 F.3d 1091, 1098 (Tith2019);_In re Mullins, 942 F.3d 975, 979

(10th Cir. 2019)). Thus, Rodella contendiss challenge meets 28 U.S.C. § 2255(f)(3)’s
requirements and, therefore, is timeSee Amended Motion at 7.

Second, Rodella argues that equitable tollingliap to his claim fotwo reasons: (i) he
has “diligently pursued his claims to the best of his ability,” Amended Motion at 9; and

(ii) “extraordinary circumstances” prevented him from filing his motion, Amended Motion at 9.

“The Motion is a pro se motion in whictetimovant responds to form questions.

-8-



Rodella states that he diligenpyrsued his claims by making regtseto “governmerduthorities”
for evidence and for his records before theusgabf-limitations pend ended. Amended Motion
at 10. Rodella makes an alternative argumestt titte miscarriage-of-justice exception to 28
U.S.C. 8§ 2255(f)’s timeliness requirement kggpto his case. See Amended Motion at 10.
Rodella says that 18 U.S.C. 8§ 924(c)(3)(B¥sidual clause is ord the two definitions
of “crime of violence” for the “resof the statute.” Amended Motiat 12. Rodella then explains
that he was charged with 18 U.S.C. § 242, Deprivation of Rights, but that a 18 U.S.C. § 242 charge

is no longer a crime of violence after United Statd3avis. See Amended Motion at 13. Rodella

cites two cases, a United Staf@istrict Court for the Western Birict of New York case and a
Tenth Circuit case, that vacated 18 U.S.C. § 924(c) convictions where the predicate offense was a

18 U.S.C. § 242 violation. See Amended Motiorl&t14 (citing_Acosta v. United States, No.

CIV 16-0401, 2019 WL 4140943, at *8 (W.D.N.Y. Semiber 2, 2019)(Telesca, J.)(“Acosta”);

United States v. Ryle, 778 F. Appb98 (10th Cir. 2019)(unplibhed)). Rodellaotes that, in the

Tenth Circuit case, the United Statconceded that a 18 U.S8242 charge is no longer a crime

of violence after United States v. Davis. Seeefded Motion at 14. Rodelthen argues that the

Court must reach the same clusion, because the rule of lgnirequires Courts to resolve
ambiguity in criminal laws in the defendant’s fav@ee Amended Motion at 15.
Rodella next argues that tB®urt should grarhim a new trial, because the United States

committed a Brady v. Maryland violation. See émded Motion at 15 (citing Brady v. Maryland,

373 U.S. 83, 87 (1964)(“Brady”)). Rodella explathat a_Brady violatin occurs when: (i) the
evidence is in the accused’s favor, becausesitler exculpatory or impeaching; (ii) the United
States either willfully or inadveently suppressed theidence; and (iii) theviolation resulted in

prejudice. _See Amended Motion at 16 (citBimickler v. Greene, 527 U.S. 263, 280-81 (1999)).




Rodella alleges that “the first tnelements are easiyet,” because neither imer his counsel had

a recording of the 911 call. See Anded Motion at 16. Rolia says that the & that neither he

l. S
nor his counsel had the recording is evidence tledttiited States either willfully or inadvertently
suppressed the recording. See Amended Motid®.at Rodella argues thtte third element is
met, because “there is a reasonable probabilityifttied jury had a chance to hear the 911 tape of
the caller testified as teeeing the motorist with a gun, thardifferent result, ¢ger at guilt or
sentencing phases, may have occurred.” eAded Motion at 17. Rodella argues that,
alternatively, he is entitled to a new trial becaat@effective assistance of counsel, given that
his counsel did not investigabr obtain the 911 recordinggee Amended Motion at 19.

Rodella concludes his motion with several resisie See Amended Motion at 19-20. First,
he requests that the Court gréug motion, and “stay the proceedings on issues two and three,
entertain Movant’s first issue on an expeditedifiaenter an order vacating the conviction and
sentence for § 924(c), and orddovant released from the custodi/the Department of Justice
and placed on supervised release.” Amendeddviait 20. Rodella also requests that the Court
hold a hearing on the newly discovered evaerand provide Rodella an opportunity to
demonstrate that the Court must vadageconviction._See Amended Motion at 20.

5. The Response.

The United States respondém the Amended Motion._ Sdénited States’ Answer to
Amended Motion Under 28 U.S.C. § 2255 to Vacee/Aside/ Correct Sentence, filed December

12, 2019 (Doc. 23)(“Response”). The United Stdiest responds tdRodella’s timeliness

contention. _See Response at 5. The United Staties that Rodella ellenged his 18 U.S.C.

§ 924(c) conviction’s validity before United State®avis. See Response at5. The United States

also notes that the Tenth Circuit concludedtth8 U.S.C. § 924(c)’s residual clause was

-10 -



unconstitutional in May, 2018. See Response dtte United States koowledges that, because

the Tenth Circuit concluded that United State®avis gave a new rule of constitutional law,

Rodella “hasasserted a newly recognized right.” Respons® #&&mphasis in original). The United
States argues that the timelines®pé claim does not render otldaims timely,and, therefore,

Rodella’s claims that are notd®d upon United States v. Davis atédl subject to the statute of

limitations and procedural defadléfenses. See Response at 6.
The United States then count®wsdella’s assertion &t he is entitledo relief under United

States v. Davis._See Response at 6. The t)i@tates’ arguments tradke Tenth Circuit's

two-part framework for analyzintclaims of error regarding relnce on the residual clause.”
Response at 9-10. The stages(gravhether the sentencing couelied on the residual clause;
and (ii) whether the error wasraless, because the offense was a crime of violence under current

law. See Response at 10, 14 (citing UnitedeStat Trent, 767 F. 3d 1046, 1052 (10th Cir. 2014),

abrogated by Mathis v. United&®és, 136 S. Ct. 2243 (2016)).

The United States begins with the first stafthe analysis and argues that the sentencing
court did not rely upon the now-unconstitutional residual clause when sentencing Rodella. See
Response at 10. The United Staggplains that Rodella must show that the sentencing court
“more likely than not™ relied uporthe residual clause for the sentermg that the record is silent

whether the sentencing coudlied upon the residual claus&esponse at 10 (quoting United

States v. Driscoll, 892 F. 3d 1127, 1135 (10th Cir. 2018ee id. at 11.The United States then

looks at the legal environment at the timedBita was sentenced “to determine whether the

[sentencing] court would haveeded to rely on the residual claa.” Response at 11 (emphasis

in Response)(citing United StatesDriscoll, 892 F. 3d at 1132inited States v. Snyder, 871 F.3d

1122, 1130 (10th Cir. 2017), cert. denied, 138 S. Ct. }696he United Statefirst states that, at

-11 -



the time of sentencing, courtsrgsumably follow[ed] tB well-known principle that the specific
controls the general” and th#terefore, courts would have i on the specific elements clause
rather than the residual clause unless the movant demonstrated the necessity of relying on the
residual clause. Response at 11. The United Statdgdiscusses the TénCircuit’s use of the
“modified categorial approach™ at the time of sentencing. Response at 12 (quoting United States
v. Trent, 767 F. 3d at 1052). This approach directurts to examine the statute under which a
defendant was convicted for alternative terms. See Response at 12-13. The United States argues
that, in this case, a court using the modifiedgatieal approach would have examined the statute

for alternative terms, found thes@hents clause, and sentenced Radsder the elements clause.

See Response at 13. The United States theermmukes Rodella’s reliance on Acosta by noting

that the defendant in that case had establistedita sentencing court more likely than not relied

on the residual clause during sentencing. See Response at 13.

The United States moves to the secondestaigthe analysis and argues that, if the
sentencing court relied on thesidual clause in sentencing, that error is harmless, because
Rodella’s offense is a crime of violence under entrtaw. _See Response at 14. The United States
contends that 18 U.S.C. § 242 igidible into three pragions -- plus seveaffenses within those
three provisions -- and, therefore, the Court thaise the modified cagerical approach._See
Response at 15. The United States argues t&tdhrt can use statutaigxt, interpreting law,

and record documents to decidbether the alternative offensase means or elements. See

Response at 15-16 (citing United States vwnitan, 889 F.3d 688, 696 (10th Cir. 2018); United

States v. Brown, 2018 WL 582536, at *3-4 (S.D. Benuary 25, 2018)(Rosenberg, J.), aff'd, 934

F.3d 1278 (11th Cir. 2019); United States vtid@s, 852 F.3d 1257, 1268 (10th Cir. 2017); Mathis

v. United States, 136 S. Ct. at 2243)). The UnitedeStcontends that the record documents are

-12 -



the “decisive” tool, and that, in this case, an sssent of the jury instructions demonstrates that
Rodella’s offense is a crime of violence underdleggnents clause. Response at 16-17. The United
States sets forth an alternatasggument: “If the court finds theesond clause of § 242 indivisible
under current law, it would stijualify as a crime oWiolence under the elements clause.”
Response at 17.

Finally, the United States undermines Rodelfaliance on United States v. Ryle. See

Response at 17-19. The United States noteghbatase “has no precedential value,” because,
unlike this case, “the United States concededrtbgts and filed a motioto vacate.” Response

at 18. Moreover, the United States argues, the predicate offense in United States v. Ryle, which

is “depriving another of civil rights under color of lawth actsincluding kidnapping or an attempt

to kidnap,” is different then the predicate offenseliis case, which is dejping another of civil
rights under color of law. Response at 17 (emphagisginal). The United States argues that it
“consistently has conceded” treakidnapping charge does not havphysical force element and

that, therefore, the sentencingsi@ased on the residual clausesptase at 17. The United States

concludes that United States v. Ryle, whicholmes a sentencing based solely on the residual
clause, does not affect this calsecause the Court may have used the elements clause in deciding
Rodella’s sentence. See Response at 19.

Finally, the United States refutes Rodelledsmtention that the United States committed a
Brady violation. _See Response at 19. It “maiimg each of the arguments it made previously
regarding the 911 transcript.” B®onse at 19. The United Stategerates thaRodella and his
counsel were in possession of the 911 call shkegust, 2015, and that, tledore, there was no
newly discovered evidence and Rbas counsel cannot beonsidered ineffete for failing to

obtain the 911 call. The United Statfurther reiterates that Rodella’s counsel was “at least not []

-13 -



constitutionally deficient” whermounsel omitted the “red hamg argument abdwa non-existent
gun.” Response at 20.

6. The Reply.

Rodella replies. See Movant’s Reply te thnited States’ Response, filed January 2, 2020
(Doc. 26)(“Reply”). In Rodella’stroduction, he notes that hedluntarily withdraws the second
and third claims in his amended motion anguia potential Brady viation and ineffective
assistance of counsel.” Reply atii n.1. Rodelfst argument is that current law does not
support the United States’ position that 18 U.8.242 qualifies as a crienof violence under 18
U.S.C. 8§ 924(c)(3)(B)’s elements ctau _See Reply at 1. Rodetlapports this arguent in four

ways. See Reply at 1-6. First, Rodella undeesithe United States’li@nce on United States v.

Brown, 2018 WL 582536. Rodella argues thahalgh the United States relies on United States
v. Brown for the proposition that 18.S.C. 8§ 242 is divisible intseven crimes, a recent case has
stated that the statute is divisible into onlyeth crimes. _See Reply at(citing Acosta, No.

16-0401, 2019 WL 4140943, at *5). NeRipdella argues that Acost“the only case to analyze

the elements of § 242 sinBavis[and] is most instructive in this case.” Reply at 2. Before Acosta
was issued, the Second Circuit affed Acosta’s sentence, concloglithat the depration of civil
rights resulting in bodily injurgr involving a dangerous weapon und8 U.S.C. 42 is a “crime

of violence.” Reply at 2 (quoting Acosta, 20 4140943, at *1). Rodella explains that the
Honorable Michael A. Telesca, SeniUnited States District Judder the United States District

Court for the Western District of New York, cdanded that United States v. Davis’ ruling was an

intervening law that “required the sentencing tdoiuse the ‘categoricalpproach’ to determine
whether the ‘ordinary case’ ofdlcharged predicatdfense entails the recgite use of physical

force.” Reply at 2 (qQuoting Acosta, 2019 WL4D943, at *6). Senior Judge Telesca concluded
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that the United States Court of Appeals fax 8econd Circuit adoptedunited States Court of
Appeals for the Fifth Circtiiholding that stated thathe use, attempted use, or threatened use of
a dangerous weapon createsibstantial risk of physical force for purpmes of § 924(c)(3)(B).”

Reply at 3 (emphasis in original)(citing Acosta, 2019 WL 4140943, at *6; United States v.

Williams, 343 F.3d 423, 432 n.5 (5th Cir. 2003)Rodella says thaBenior Judge Telesca

concluded that, because of the United StatEavis decision and becauskthe Second Circuit’s

adoption of the United StatesWilliams decision, “the prior €cisions finding the second clause

of § 242 satisfies the force ckriof 8924(c) are called intuestion by the Supreme Court’s
decision inDavis.” Reply at 2-3 (citing Acosta, 2019 WA140943, at *6)). Rodella notes that

the Tenth Circuit also adopted the United Stated/illiams holding. Reply at 3 (citing United

States v. Verbickas, 75 F. Appn05, 707 (10th Cir. 2003)(unpublished)).

Rodella then compares Acosta with this ca8ee Reply at 3. Rolie argues that Acosta,
in contrast, the United Statesat&ts that a court should applyufrent case law when determining
whether a constitutional error was harmless orugliejal in the habeas context.” Reply at 3
(emphasis in original). Rodella argues thabath Acosta and this case, the United States does
not present evidence that the seing court relied upon the elements or the residual clause. See
Reply at 3. Rodella states thas in this case, the “mere presence of a gun” was sufficient for a
residual clause violation. Reply at 3. Rodeditates that Senior dge Telesca “rightfully
concluded that ‘the sentencing court might have relied upon the residual clause in finding
[Acosta’s] § 242 convictions qualified as crinefsviolence’ and that ‘more likely than not, his
sentences for the 242 convictions rested dhe residual clause.” Ry at 4 (quoting Acosta,
2019 WL 4140943, at *7). Rodella extrapolatest tihecause the minimum conduct required to

convict Rodella “falls withirthe residual clause of 8 924(chis conviction “is unconstitutional
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and must be vacated.” Reply at 4.

Rodella next supports his initiargument by stating that UniteStates v. Das alters the

analysis for whether a predicate offense is aerviolence._See Reply at 4. Rodella argues

that United States v. Davis requsra categorical approach, rattlean the “semi-case specific

reading” the United States suggesteply at 4-5. Rodella saffsat the Supreme Court articulated

two concerns in United States v.\li| (i) “that a jury should ndte allowed to find a felony to be

a crime of violenceolely because the defendant used a fireaamd (ii) “thatthe vast majority

of federal felonies could become predicates f@23(c).” Reply at 5 (citing United States v.

Davis, 139 S. Ct. at 2331-32. Rodella concludestii®atnited States’ atternip argue that “use
of a firearm” is a crime ofiolence under 18 U.S.C. § 924’smient clause contravenes the
Supreme Court’s “explicit waing.” Reply at 5.

Finally, Rodella supports his firargument by stating that,gardless of whether the Court
concludes “Rodella’s conviction fallvithin the reslual clause, this courbheuld find that Rodella
successfully demonstrated constitutional ernod ahould vacate his conviction for § 924(c).”
Reply at 5. Rodella argues that the rule of lenity requires the Court to resolve uncertainty as to
the clause under which Rodella was sentenceddeRa’s favor._See Reply at 5-6 (citing United

States v. Davis, 139 S. Ct. 2833;_United States v. Santos, 353%. 507, 514 (2008)). Rodella

argues that, furthermore, Rodellaeds to prove only “that the couright have relied on a
unconstitutional alternative whenfound § 242 qualified as a crevof violence.” Reply at 6

(emphasis in original)(citing Acosta, 2019 WI140943, at *7; United States v. Ladwig, 192 F.

Supp. 3d 1153, 1158-59 (E.D. Wash. 2016)(Whaley, J.)). Because the United States did not
present evidence that teentencing court relied upon the eletsasiause, Rodella concludes that

the Court can vacate his senterfdedetermires that it fnight have relied on the residual clause.”
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Reply at 6 (emphasiin original).

LAW REGARDING 28 U.S.C. § 2255

Rodella seeks collateral review of lsisntence under 28 U.S.C. § 2255. Section 2255
provides:

A prisoner in custody under a sentenceaaourt established by Act of Congress
claiming the right to be released upor tiround that the sentence was imposed in
violation of the Constitution or laws dhe United States, or that the court was
without jurisdiction to impossuch sentence, or thaetBentence was in excess of
the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentetwevacate, set aside or correct the
sentence.

28 U.S.C. § 2255(a). The defendant is to fike ithitial motion under 28 U.S.C. § 2255 with the

court that imposed the sentence, for that €®wonsideration._See Browning v. United States,

241 F.3d 1262, 1264 (10th Cir. 2001). Rule 4(khefRules Governing Section 2255 Proceedings
states:

The judge who receives the motion must pptiynexamine it. If it plainly appears

from the motion, any attached exhibits, and the record of prior proceedings that the

moving party is not entitled to relief, thadge must dismiss ¢hmotion and direct

the clerk to notify the moving party.

Rule 4(b) of the Rules Governing Section 2255 Proceedings. Section 2255 has a one-year
limitations period thabegins to run when a fdadant’s conviction becoradinal. See 28 U.S.C.

§ 2255(f)(1). A judgment against a defendant wWhes not appeal his or her conviction becomes

final fourteen days after judgmenSee United States v. Prqwigl8 F.3d 1223, 1227 (10th Cir.

2006); United States v. Sandov&8l71 F. App’x 945, 948 n.2 (10tCir. 2010)(The “2009

Amendments to the Federal Rules of Appellate Procedure extended the time to appeal a final
judgment in a criminal cageom ten to fourteen days.”). Qne other hand, if a defendant appeals

the conviction, “a judgment of conviction becomemfiwhen the time expisdor filing a petition
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for certiorari contesting the agfse court’s affirmatn of the conviction.”_Clay v. United States

537 U.S. 522, 525 (2003). See United StategSonzales, No. CIV 12-0816 JB\SMV, 2012 WL

5476232, at *1 (D.N.M. Oct. 26, 2012)(Browning, J.). Under rule 4 of the Rules Governing
Section 2255 cases, the Courtirgler an obligation teeview a 28 U.S.C. § 2255 motion and to
summarily dismiss the motion ihe filings and theeacord in the movant’'s underlying criminal
proceeding establish that the movant is clearly hgibée for relief. See Rule 4(b) of the Rules

Governing Section 2255 Proceedings. See Boybal v. United States, 262 F. Supp. 3d 1161,

1162-63 (D.N.M. 2017)(Browning, J.)
Section 2255(f) provides the statute-of-limitaggeriod for motions for collateral review
of convictions and sentences:

A l-year period of limitation shall appto a motion under this section. The
limitation period shall run from the latest of --

(1) the date on which the judgmaesftconviction becomes final,

(2) the date on which the impediment to making a motion created
by governmental action in violatiasf the Constitution or laws of
the United States is removedthie movant was prevented from
making a motion by such governmental action;

(3) the date on which the rightserted was initially recognized by
the Supreme Court, if that righas been newly recognized by the
Supreme Court and made retrivagly applicable to cases on
collateral review; or
(4) the date on which the facts supporting the claim or claims
presented could have been disaedethrough the exercise of due
diligence.”

18 U.S.C. § 2255(f).

The Court can grant an exception to thatwge-of-limitations period in certain

circumstances. See, e.g., Mathid)nited States, 136 S. Ct. at 2243rst, the Court may decide
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the statute-of-limitations period d®@ot bar the defendant’s claintlife defendarfiles a habeas
application within one year of “the date on whibk right asserted was initially recognized by the
Supreme Court, if that right has beerwhe recognized by the Supreme Court and made

retroactively available to cases collateral review.” 18 U.S.@.2255._See, e.qg., Mathis v. United

States, 136 S. Ct. at 2243. Second, thmurC may allow a defendant to avoid the
statute-of-limitations bar if théefendant is able to prove actirmhocence._See, e.9., McQuiggin
v. Perkins, 569 U.S. 383 (2013). Third, the Ganay lift the statutefelimitations bar when a

miscarriage of justice would otherwise resuleeSe.g., McQuiggin v. Perkins, 569 U.S. at 395.

Courts should “severely confine” the miscaggaof-justice exception to “cases in which new
evidence shows ‘it is more likely than not that no reasonable juror would have convicted [the

petitioner].” McQuiggin v. Pekins, 569 U.S. at 384 (quogrSchlup v. Delo, 513 U.S. 298, 329

(1995)). Fourth, the Coumay hear the defendant’s claim olaek of subject-matter jurisdiction

after the one-year period.e§ United States v. Morales-Raa#, No. CIV 10-0030 JB\WDS, No.

CR 05-0920 JB, WL 11505929 (D.N.M. Nov. 30, 2010)(Browning, J).
The Court can toll the statute-of-limitatiomsriod when “‘an inmate diligently pursues his
claims and demonstrates that the failure telynfile was caused by extraordinary circumstances

beyond his control.” _Unitedtates v. Gabaldon, 522 F.3d 1121, 1124 (10th Cir. 2008)(quoting

Marsh v. Soares, 223 F.3d 1217, 1220 (10th Cir. pO00the Tenth Circuit has stated:

“Equitable tolling would be appropriate, for example, when a prisoner is actually
innocent, when an adversary’ssonduct -- or other uncontrollable
circumstances -- prevents a prisoner framely filing, or when a prisoner actively
pursues judicial remedies but files a aifiee pleading during thstatutory period.

... Moreover, a petitionenust diligently pursue his federal habeas claims; a claim
of insufficient access to relevant law . . . is not enough to support equitable tolling.”

United States v. Gabaldon, 522 F.3d at 1124 (quotibgdbiv. Klinger, 232 Bd at 808)(citations
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omitted)). “Equitable tolling is only appropriate‘rare and exceptional circumstances.” United

States v. Sheridan, 561 F. App’x 689, 69PtKLCir. 2014)(unpublistty(quoting _Gibson v.

Klinger, 232 F.3d at 808). The inmate must provide adtual basis to demonstrate that

extraordinary circumstances exist. See Uhifétates v. Sheridan, 561 F. App’x at 692.

Extraordinary circumstances require more than iitghid obtain transcripts or legal materials.

See United States v. Ryan, No. CIV@@54, No. CR 08-0797, 2012 WL 12904135 (D.N.M. Aug.

20, 2012)(Parker, J.)(citing Washtog v. United States, 221 F.3d 1354, 1354 (10th Cir. July 18,

2000)(unpublished table opinigriYiller v. Marr, 141 F.3®76, 978 (10th Cir. 1998)).

LAW REGARDING THE UNITED STATES’ DUTY TO DISCLOSE IN CRIMINAL
CASES.

In Brady, the Supreme Court explained thtite suppression by the prosecution of
evidence favorable to an accused upon requestesothte process where the evidence is material
either to guilt or to punishmeritrespective of th good faith or bad faith d¢fie prosecution.” 373

U.S. at 87. In United States v. Giglio, thepgeme Court extended tppeosecution’s disclosure

SUnited States v. Johnson is an unpublistygitiion, but the Court can rely on an
unpublished opinion to the extentitsasoned analysis is persuadivéhe case before it. See
10th Cir. R. 32.1(A)(“Unpublishedpinions are not precedential but may be cited for their
persuasive value.”). Theenth Circuit has stated:

In this circuit, unpublished orders are hiding precedent, . . . and we have
generally determined that citationdapublished opinionis not favored.
However, if an unpublished opinion or orders persuasive value with respect to
a material issue in a case and wouldsagke court in itglisposition, we allow a
citation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th ZTI05)(citations mitted). The Court
concludes that United States v. Johnson; UnitateStv. Hernandez-Mejia, 406 F. App’x at 336;
McGee v. Hayes, 43 F. App’x 214, 217 (10th Q02); United States v. Sheridan, 561 F.
App’x 689, 692 (10th Cir. 2014); and United State®hiri, 133 F. App’x 555 (10th Cir. 2005),
have persuasive value with respect to a matissak, and will assist the court in its disposition
of this Memorandum Opinion and Order.
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obligation to evidence that is useful to the defein impeaching governmentitnesses, even if

the evidence is not inherently exculpator§gee_United States v. Giglio, 405 U.S. 150, 153

(“Giglio”); Douglas v. Workman560 F.3d at 1172-73 (“[N]o disiction is recognized between

evidence that exculpates a defendant and ‘ecelémat the defense might have used to impeach

the [State’s] withesses by showing bias andrast.”(quoting United States v. Bagley, 473 U.S.

667, 676 (1985)). The Supreme Court has refined\Baad clarified that iis not necessary that
a defendant request exculpatory evidence; “regssddé request, favorable evidence is material,
and constitutional error resultsofn its suppression by the goverent ‘if there is a reasonable
probability that, had the evidence been disclos¢deaefense, the result of the proceeding would

have been different.” _Kyles v. Whitley, 514.S. 419, 433 (1995)(quoting United States v.

Bagley, 473 U.S. at 682). See Douglasiorkman, 560 F.3d at 1172 (“The government’'s

obligation to disclose exculpatory evidence does not turn on an accused’s request.”); United States
v. Summers, 414 F.3d 1287, 1304 (1Gih 2005)(“[T]he prosecutiohas an affirmative duty to
disclose exculpatory evidence clearly supportinguarcbf innocence even without request.”). On

the other hand, “[i]t is well si&d that there is no affirmatvduty upon the government to take

action to discover informatiowhich it does not posss.” United States v. Badonie, No. CR

03-2062 JB, 2005 WL 2312480, at *2 (D.N.M. A&, 2005)(Browning, J.fternal quotation
marks omitted). “A prosecutor de@ot have a duty . to obtain evidence &m third parties.”

United States v. Badonie, 2005 WL 2312480, at *2.

LAW REGARDING 18 U.S.C. 8 924(C)

Section 924 of Title 18 of thdnited States Code providesadties for crimes of violence
involving firearms. Section 92d)(1)(A)(ii) states that

(c)(1)(A) Except to the extent that a geaminimum sentence is otherwise
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provided by this subseoth or by any other provision of law, any person who,
during and in relation to any crime of wéoice or drug traffiakg crime (including

a crime of violence or drug traffickingrime that provides for an enhanced
punishment if committed by the use ofl@adly or dangerous weapon or device)
for which the person may be prosecutediinourt of the United States, uses or
carries a firearm, owho, in furtherance of any suahnime, possesses a firearm,

shall, in addition to the punishment prded for such crime of violence or drug

trafficking crime—

(i) if the firearm is brandishedbe sentenced to a term of
imprisonment of not ks than 7 years;

18 U.S.C. 8 924(c)(1)(A)(ii). The statute provsdée definition for “crime of violence”:

(3) For purposes of this subsection the téecnme of violence” means an offense
that is a felony and—

(A) has as an element the use, attethpise, or threatened use of
physical force against the persanproperty ofanother, or

(B) that by its nature, involves a stdostial risk that physical force
against the person or propertyasfother may be used in the
course of commiihg the offense.

18 U.S.C. § 924(c)(3). Courts\stitled the first clase, 18 U.S.C. § 924(8)(A), the “elements

clause,” and the second clause, 18 U.S.C. § 92(B)(3he “residual clause.” E.g. United States
v. Davis, 139 S. Ct. at 2325. Because the residuaeliau'almost identicalto clauses in related

statutes, United States v. Davis, 139 S. 2326 (discussing the similty betweerthe residual

clauses in the Armed Career Criminal Act and the Immigration and Nationality Act), the courts

have interpreted these clauses in a consistenhena_see United States v. Davis, 139 S. Ct. at

2329 (stating that “the same language in relatedtstatarries a consistaneaning”). The key
similar features are “an ordinary-case requirement and an ill-defined risk threshold -- combined in

the same constitutionally problematic waysessions v. Dimaya, 138 S. Ct. at 1207.

The Tenth Circuit generally uses the “ggigcal approach” when deciding whether a

predicate offense qualifies ax@me of violence under 18 U.S.€.924(c)(3)(b)as long as the
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statute of conviction is indigible. United States v. Melg&abrera, 892 F.3d 1053, 1061 (10th

Cir. 2018);_United States v. Bowen, 936 F.3d 1091, X10¢h Cir. 2019). Wén the court uses

the categorical approach to deténe whether the predicate act is a crime of violence, the court
looks “only to the fact of congtion and the statutory definitiaof the prior offense, and do not

generally consider the particular facts disclobgdhe record of conviction.”_United States v.

Bowen, 936 F.3d at 1102 (quag United States v. Serafif62 F.3d 1105, 1107-08 (10th Cir.

2009))(quotations omitted in original). The Court compares the “scope of conduct covered by the

elements of the crime” with theastite’s “‘definition of crime ofviolence.” United States v.

O’Connor, 874 F.3d at 1147, 1151 (A@ir. 2017)(quoting U.S.S.@.4B1.2(a)). The Court must

decide which statutory provision it relied upon ¢onviction. _United States v. Driscoll, 892 F.3d

at 1135. The Tenth Circuit has stated that the movant carries the butidematits stage of the

movant’s first § 2255 chalfge to prove that it fSmore likely than not’that the sentencing court

used the residual clause as lasis of sentencing. See Uniteigtes v. Driscoll, 892 F.3d at 1135

(quoting from and adopting ¢htest of Beeman v. Unitestates, 871 F.3d 1215, 1221-22 (11th

Cir. 2017))°
The Court must modify the approach “imarrow range of cases where the statute of
conviction is divisible’—meaninghat the statute’s subparts deéise alternative crimes as

opposed to different ways of committing the same offense. United St&tas), 867 F.3d at 1203

(citing Descamps v. United States, 133 S. CR281). If divisible, this‘'modified categorical

approach” allows the Court to “consult recalmcuments from the defenuss prior case for the

®Although the Tenth Circuit announced this ridea Johnson v. United States, 135 S. Ct.
2551 (2015), challenge, the Tenth Circuit hasté@aoth the Johnson v. United States and United
States v. Davis residual clauseenchangeably, so the Court trethts challenges to those clauses
using law applicable to both clauses.
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limited purpose of identifying which of the statigellternative [crimes] formed the basis of the

prior conviction.” United States. Titties, 852 F.3d at 1266 (10@ir. 2017). Once identified, the

Court “compares those elements”tbé alternative crime to theastite’s definition of “crime of

violence” as it would under theategorical approach. UnitedaBs v. Titties852 F.3d at 1266

(quoting_Descamps v. United Staf 133 S. Ct. at 2281); Unit&tiates v. Hery, No. CR 11-2660

JB, 2017 WL 6729963, at *4 (D.N.M. Dec. 31, 2017)(Browning, J.)

LAW REGARDING 18 U.S.C. § 242

18 U.S.C. § 242 provides:

Whoever, under color ofng law, statute, ordinance, regulation, or custom,
willfully subjects any person in any State, Territory, Commonwealth, Possession,
or District to the deprivation of anygtts, privileges, ormmunities secured or
protected by the Constitution or laws of the United States, or to different
punishments, pains, or penalties, on accadirsguch person being an alien, or by
reason of his color, or race, than are priégd for the punishmeuwf citizens, shall

be fined under this title amprisoned not more than ogear, or both; and if bodily
injury results from the acts oamitted in violation of thissection or if such acts
include the use, attempted use, oretttened use of a@angerous weapon,
explosives, or fire, shall be fined undeisthitle or imprisoned not more than ten
years, or both; and if death results frome acts committed in violation of this
section or if such acts include kidnapgior an attempt t&idnap, aggravated
sexual abuse, or an attempt to commit aggted sexual abuse, or an attempt to
kill, shall be fined under this title, or imgoned for any term ofears or for life,

or both, or may be sentenced to death.

18 U.S.C. § 242.

LAW REGARDING THE UNITED STATES' DUTY TO DISCLOSE UNDER THE DUE
PROCESS CLAUSE OF THE CONSTITUTION

The Due Process Clause of the Constitution requires that the United States disclose to the
defendant any evidence that “is texdal either to guilt or to ymishment, irrespective of the good
faith or bad faith of the presution.” Brady, 373 U.S. at 87. The Supreme Court has extended

the prosecution’s disclosure oldigpn to include evidence thad useful to the defense in

-24 -



impeaching government witnesseseeVf the evidence is not inhertéy exculpatory._See Giglio,

405 U.S. 153; Douglas v. Workma560 F.3d at 1172-73 (“[N]o distition is recognized between

evidence that exculpates a defendant and ‘ecelémat the defense might have used to impeach

the [United States’] witnesses Bjiowing bias and interest.’fj¢oting United States v. Bagley,

473 U.S. at 676); United States v. AbeSilva, 948 F.2d 1168, 1179 (10th Cir.

1991)(“Impeachment evidence merits the sammnstitutional treatment as exculpatory
evidence.”). Finally, the Supreme Court has refiBeady and clarified that it is not necessary
that a defendant request exculpatory evidefiRegardless of requestavorable evidence is
material, and constitutional error results fras suppression by theogernment.” _Kyles v.

Whitley, 514 U.S. at 433 (quag United States v. Bagley, 41BS. at 682). _See Douglas v.

Workman, 560 F.3d at 1172 (“The government’s obidgeato disclose exculpatory evidence does

not turn on an accused’s request.”); Unitsthtes v. Summers, 414 F.3d at 1304 (“[T]he

prosecution has an affirmative duty to disclegeulpatory evidence clearly supporting a claim of
innocence even without request.”).

1. Material Exculpatory Evidence Under Brady.

“The Constitution, as interpreted in Bradiges not require the prosecution to divulge

every possible shred of evidencattbould conceivablipenefit the defendafit.Smith v. Sec'y of

N.M. Dep’t of Corr., 50 F.3d 801, 8410th Cir. 1995). Brady requselisclosure only of evidence

that is both favorable to the asmd, and “material either to gudt to punishment.”_Brady, 373
U.S. at 87. “Evidence is material only if thesea reasonable probabilithhat, had the evidence
been disclosed to the defense, the result optbeeeding would have been different.” United

States v. Bagley, 473 U.S. at 682. See UnStates v. Allen, 603 F.3d 1202, 1215 (10th Cir.

2010). A “reasonable probability,” is a “probabilisyfficient to undermine confidence in the
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outcome.”_United States v. Bagley, 473 U.%8&# (internal quotation marks omitted). The Tenth

Circuit has noted that “[tlhe megossibility that evidence isxculpatory does not satisfy the

constitutional materiality andard.” _United States v. dthing, 19 F.3d 1325, 1331 (10th Cir.

1994). The Tenth Circuit has also stated that ecielés material if it “night meaningfully alter
a defendant’s choices before and during trialincluding whether the defielant should testify.”

Case v. Hatch, 731 F.3d 1015 (10th Cir. 2013){iggoUnited States v. Burke, 571 F.3d 1048,

1054 (10th Cir. 2009))(interngluotation marks omitted).

“To be material under Brady, undisclosed mfiation or evidence acquired through that

information must be admissible.” Banks Reynolds, 54 F.3d 1508, 1521 n.34 (10th Cir.

1995)(quoting United States v. Kennedy, 890 F.2ID&9). The Supreme Court_in Cone v. Bell,

556 U.S. 449 (2009), noted:

Although the Due Process Clause of the Fourteenth Amendment, as
interpreted by_Brady, only mandates thactbsure of mateasi evidence, the
obligation to disclose evidence favoraldethe defense may arise more broadly
under a prosecutor’s ethical or statutoryigdiions. See Kyles, 514 U.S. at 437
(“[T]he rule in Bagley (and, hence, in Bl requires less of the prosecution than
the ABA Standards for Criminal Justice Prosecution Function and Defense
Function 3-3.11(a) (3d ed. 1993)"). SesmaABA Model Rules of Professional
Conduct 3.8(d) (2008)(“The prosecutor ancriminal case shall” “make timely
disclosure to the defense of all evidemeanformation knowno the prosecutor
that tends to negate the guilt of the ammli or mitigates the offense, and, in
connection with sentencinglisclose to the defensend to the tribunal all
unprivileged mitigating information knowto the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal”).

Cone v. Bell, 556 U.S. at 470 n.15.
The government bears the burden of produciruykpatory materialghe defendants have

no obligation to first note thauch materials existSee Kyles v. Whitley, 514 U.S. at 437 (stating

that the prosecution has an affirmative duty sxldise evidence, because “the prosecution, which

alone can know what is undisclosenust be assigned the conseguesponsibility to gauge the
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likely net effect of all such evidence and kwadisclosure when the point of ‘reasonable

probability’ is reached”); United States v. Deutsch, 475 F.2d 55, 57 (5th Cir. 1973)(granting a

mistrial for failure to produce personnel file$ government witnessg overruled on other

grounds by United States v. Henry, 749 F.2d 203C1th1984); United States v. Padilla, No. CR

09-3598 JB, 2011 WL 1103876, at *6 (D.N.M. March 14, 2011)(Browning, J.). This obligation
means that the United States must “volunteeulpatory evidence never requested, or requested

only in a general way.”_Kyles v. Whitley, 514%J.at 433 (internal quoiah marks omitted).

Additionally, “[u]nder Brady, the good or bad faith of governmerdrag is irrelevant.”_United

States v. Quintana, 673 F.2d 296, 290th Cir. 1982). “This meansaturally, that a prosecutor
anxious about tacking too closetb® wind will disclose a favorabl@ece of evidence.” Kyles v.
Whitley, 514 U.S. at 439.

2. Timing of the Disclosure Under Brady.

“The obligation of the prosecution to disséoevidence under Brady can vary depending

on the phase of the criminal proceedings and the evidence at issue.” United States v. Harmon, 871

F. Supp. 2d 1125, 1149 (D.N.M. 2012)(Browning, dffid, 742 F.3d 451 (10tRir. 2014). As a
general matter, “[sjome limitatioon disclosure delay is necessdoy protect the principles

articulated in Brady v. Maryland.” United Statv. Burke, 571 F.3d a054. The Tenth Circuit

has recognized, however, that “fyould eviscerate thpurpose of the Bradsule and encourage
gamesmanship were we to allow the governmeposipone disclosurestive last minute, during

trial.” United States v. Burke, 571 F.3d at 105fT]he belated disclosure of impeachment or

exculpatory information favorable to the accusedates due process when an ‘earlier disclosure

would have created a reasonatbbeibt of guilt.” United States. Burke, 571 F.3d at 1054. The

Tenth Circuit has stated:
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Where the district coudoncludes that the governntewvas dilatory in its
compliance with_Brady, to the prejudice thle defendant, thdistrict court has
discretion to determine an appropriatanedy, whether it bexclusion of the
witness, limitations on the spe of permitted testimony, imgttions to the jury, or
even mistrial.

United States v. Burke, 571 F.3d at 1054. Notalolgt &very delay in disckure of Brady material

is necessarily prejudicial to the defense.” itelh States v. Burke, 571 F.3d at 1056. “To justify

imposition of a remedy, the defense must articutatbe district court the reasons why the delay

should be regarded as materially prejualiti United States v. Burke, 571 F.3d at 1056.
Once a prosecutor's obligatis under_Brady have bedrniggered, however, they

“continue[] throughout the judicial process.Douglas v. Workmanp60 F.3d at 1173. For

instance, the prosecutor’s obligation to disclosgdBmaterial can arise during trial. See United

States v. Headman, 594 F.3d at 1{B&h Cir. 2010)(“Although Brdy claims typically arise from

nondisclosure of facts thatcurred before triathey can be based onnmdisclosure of favorable
evidence (such as impeachment evidence) thah&vailable to the government until trial is
underway.”). The disclosure obligation continuesrewhile a case is on direct appeal. See United

States v. Headman, 594 F.3d at 1183:tsm. Roberts, 115 F.3d 818, 819, 820 (10th Cir.

1997)(applying Brady to a claim that the prosecutibedeo disclose evidence received after trial
but while the case was on direct appeal).
The Supreme Court has held that Brady deeisrequire “preguiltyplea disclosure of

impeachment information.”_Uted States v. Ruiz, 536 U.S. 622, 629 (2002)(“We must decide

whether the Constitution requires that preguilgaptiisclosure of impeachment information. We
conclude that it does not.”)The Supreme Court recognizedttiimpeachment information is
special in relation to the fairness of a trial, not in respect to whether a plea is voluntary.” United

States v. Ruiz, 536 U.S. at 632. The SupremeriCacknowledged that, “[o]f course, the more
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information the defendant has, tm@re aware he is of the likebpnsequences of a plea, waiver,
or decision, and the wiser thatai@on will likely be,” but concluded that “the Constitution does

not require the prosecutor to share all usefidrmation with the defendant.” _United States v.

Ruiz, 536 U.S. at 632. The Supreme Court added:

[T]his Court has found that the Caditstion, in respect to a defendant’s
awareness of relevant circumstancessduoa require complete knowledge of the
relevant circumstances, but permitscaurt to accept a guilty plea, with its
accompanying waiver of various constitutional rights, despite various forms of
misapprehension under whialdefendant might labor.

United States v. Ruiz, 536 U.S. at 630. Thg®me Court explained that “a constitutional

obligation to provide impeachmeimformation during plea bargang, prior to entry of a guilty
plea, could seriously intiere with the Government'’s interastsecuring those guilty pleas that
are factually justified, desired ljefendants, and help to sectine efficient administration of

justice.” United States v. Ruiz, 536 U.S. at 63e Tenth Circuit has reiterated these principles

from United States v. Ruiz:

Johnson asserts that his plea wasknotving and voluntarpecause he did
not know that he was givingp a claim thathe government failed to disclose
impeachment evidence. The Supremeurd however, foreclosed this exact
argument in_United States v. Ruiky holding that the government has no
constitutional obligation to disclose imachment information before a defendant
enters into a plea agreement. Ruiz emphasized that “impeachment information is
special in relation to the fairness of @lir not in respect to whether a plea is
voluntary.” Rather, “a waivejis] knowing, inteligent, and sufficiently aware if
the defendant fully understands the natiriae right and how would likely apply
in general in the circumstances --eavthough the defendamay not know the
specific detailed consequees of invoking it.”

United States v. Johnson, 369 F. App’x 905, 9D@&H Cir. 2010)(unpublished)(quoting United

States v. Ruiz, 546 U.S. at 630).

The Tenth Circuit has heldyowever, that United States v. Ruiz does not apply to

exculpatory evidence, but rathempdips only to impeachment evidence:
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Ruiz is distinguishable in at leasto significant respects. First, the
evidence withheld by the prosecution in tbése is alleged to be exculpatory, and
not just impeachment, evidence. Second, Ohiri’s plea agreement was executed the
day jury selection was to begin, and before indictment in conjunction with a
“fast-track” plea. Thus, the goveremt should have disclosed all known
exculpatory information at least by thadint in the proceedings. By holding in
Ruiz that the governmerdommitted no due processolation by requiring a
defendant to waive her right to impeachhevidence before indictment in order
to accept a fast-track plea, the Supredoairt did not imply that the government
may avoid the consequence of _a Bradglation if the defendant accepts an
eleventh-hour plea agreemawtile ignorant of withheldexculpatory evidence in
the government’s possession.

United States v. Ohiri, 133 F. App’x 555, 562 (1 @ir. 2005)(unpublished). The Tenth Circuit

gualified its holding in United Stas v. Ohiri, however, statirthat the case presented “unusual

circumstances.” 133 F. App’x at 562.

3. Evidence Must Be in the United States’ Possession.

“It is well settled that there is no ‘affirmaé duty upon the government to take action to

discover information which it does not possés&Jnited States v. Tierney, 947 F.2d 854, 864

(8th Cir. 1991)(quoting United States v. Beav524 F.2d 963, 966 (5th Cir. 1975)). Accord

United States v. Kraemer, 810 F.2d 173, 178 (8th1®87)(explaining that thprosecution is not

required “to search out exculpatory evidencetlier defendant”); United States v. Badonie, 2005

WL 2312480, at *2. On the other hand, “a prosecsitaffice cannot get around Brady by keeping
itself in ignorance, or by compartmentalizing infation about different aggpts of a case.” Carey
v. Duckworth, 738 F.2d 875, 878 (7th Cir. 1984)nddr Brady, “[a] prosecutor must disclose

information of which it has knowledge and acceddtiited States v. Padilla, No. CR 09-3598 JB,

2011 WL 1103876, at *7 (citing United State®vyan, 868 F.2d 1032, 1037 (9th Cir. 1989)). “A

prosecutor may have a duty to search files taaied by other ‘governmental agencies closely

aligned with the prosecution’ when there i®rise reasonable prospeat notice of finding
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exculpatory evidence.” United StatesRadilla, No. CR 09-3598 JB, 2011 WL 1103876, at *7

(quoting_United States v. Brooks, 966 F.2d 13803 (D.C. Cir. 1992)). A prosecutor does not

have a duty, however, to obtain evidence from thadies._See United States v. Combs, 267 F.3d

1167, 1173 (10th Cir. 2001)(observing that Brathes not oblige the government to obtain
evidence from third parties).
ANALYSIS
The Court first addresses thedbhold question of whetherdlstatute of limitations bars

Rodella from bringing this claim drconcludes that Rodella canrgithis claim. The Court then

addresses whether United States v. Davis vageella’s sentence and concludes that, although
it retroactively applies to Rodellat®nviction and sentence, it daest vacate Rodella’s sentence.
The Court then addresses Rimle two withdrawn claims,and the Court concludes that the

United States did not commit a Brady violation #mak ineffective assistance of counsel does not

entitle Rodella to a new trial.

THE STATUTE OF LIMITATIONS DOES NOT BAR RODELLA FROM
BRINGING THIS CLAIM.

Rodella argues that he is entitled to bring tiaim after the statute-of-limitations period
expired, because (i) 28 U.S.C. § 2255(f)(3) pertiitsto bring a claim uter the new substantive

rule of criminal procedure announced in Unite@t& v. Davis; (ii) guitable tolling applies

because he pursued his claims diligently despiteaordinary circumstaes; and (iii) equitable

tolling does not apply because the miscarriaiggstice exception does not apply. The Court

"Although Rodella “voluntarily withdraws theecond and third claims in his amended
motion arguing a potential Bradyolation and ineffective assistanafcounsel,” the Court briefly
addresses these claims neftiess. Reply at ii.
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concludes that Rodella’s claim is timely becaofstihe Supreme Court’s decision in United States
v. Davis. The Court also concludes, howewbiat equitable tollingdoes not apply to his
statute-of-limitations period.

A. RODELLA’S MOTION IS TIMELY UNDER 28 U.S.C. § 2255(f)(3).

At first blush, Rodella’s Motion appearstimely. Rodella’s conviction became final
when the Supreme Court denied his writ of ceatiopetition on October 2016. He did not file
his Motion until March 25, 2019, which is almostohand-a-half years after his judgment was
final, and one-and-a-half years after the statditimitations period expired.__See Motion at 1.

While Rodella’s Motion was pending, the Suprenm@ issued United States v. Davis. See 139

S. Ct. at 2319. Although new procedural constiai rules do not apply re@ctively in criminal
cases, new substantive constitutional rules do apply retroactively in criminal cases. See United

States v. Hopkins, 920 F.3d 690, 699 (10th Cir. 2@itthg Teague v. Lane, 489 U.S. 288 (1989)).

The Tenth Circuit has concluded that the UnitedeStat Davis rule is substantive and, therefore,

applies retroactively to cases on collateral review. See In re Mullins, 942 F.3d 975, 977 (10th Cir.
2019). When a new constitutional right is rgaized and retroactive on collateral review, the
petitioner has one year from the date of tkeislon to bring a § 2255 claim.__See 28 U.S.C.

§ 2255(f)(3). Because United States v. Davis decided on June 24, 2019, and because Rodella

brought his Amended Motion on December 12, 2019, lwisigvithin one year of the United States
v. Davis decision, the statute of ltations does not bar his claim. See 28 U.S.C. § 2255(f)(3).
B. THE COURT WILL NOT TOLL TH E STATUTE OF LIMITATIONS,
BECAUSE RODELLA HAS NOT DEMONSTRATED DUE DILIGENCE
NOR EXTRAORDINARY CIRCUMSTANCES.
Although Rodella’s Amended Motion is titgyeunder 28 U.S.C. 8§ 2255(f)(3), the Court

does not equitably toll Rodella’s statute-of-limitais period. Equitable tolling applies when the
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movant has “diligently pursue[d] iclaims and demonstrates that the failure to timely file was

caused by extraordinary circumstances beyonddmsa.” United States v. Gabaldon, 522 F.3d

at 1124 (quoting Marsh v. Soares, 223 F.3d at 12R@)della argues that rdiligently pursued

his claims by requesting hisaords from “government authorgi@ and by contacting reporters
and other third parties faassistance in investigating hisseabefore the state-of-limitations
period expired. Amended Motion at 10. delella attaches no exhibigowing that he requested
documents and records before gpiration of the statute-of-litations period. See Amended

Motion to Vacate under 28 U.S.C. 2255, Appendix A, filed December 11, 2019 (Doc 22-1).

Compare with United States v. Oakes, 443\pp’x 88, 94 (10th Cir. 2011)(unpublished)(“The
showing of due diligence requiresore than the sending of ohetter [before the statute-of-
limitations period expiré.]”). In fact, he attaches elevenitten record requestall of which are
dated between May, 2018, and August, 2018ee, e.g., Privacy Act Request from Thomas
Rodella (executed May 21, 2018)efi December 11, 2019 (Doc 22-Right to Inspect Public
Records Request from ThomasRdella to Marco Sea (dated July 16, 2018), filed December

11, 2019 (Doc 22-1); Right to Inspect Public ResoRequest from Thomas R. Rodella to Pete

8Rodella notes that the statute-of-linidms period expired on October 3, 2017. See
Motion at 10; 28 U.S.C. § 2255(f).

®Rodella has a footnote in his Motion that states “Rodella maintains that he is not in
possession of a copy of everyquest he made. The copiesaahed are for the purposes of
illustrating some of his attempts, but not"alMotion at 10 n. 10. Although the Court does not
need “every request” a petitionerade for the Court tmmake a due diligemcdetermination, an
absence of any records explained away by a footadsufficient for the Court to conclude that
there was due diligence. Cf. Unitedatets v. Gabaldon, 522 F.3d 1121, 1127 (10th Cir.
2008)(concluding that the inmate’s “statement urralty of perjury asserting that he made
multiple requests . . . a statement under penalpggfiry by his cellmate garding his requests. . .
[and] copies of written requests that he had submitted to prison staff” demonstrated the inmate’s
due diligence in retrieving records).
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Kassetas (dated July 16, 2018), filed December 11, 2019 (Doc 22-1); Right to Inspect Public
Records Request from Thomas R. Rodell&heriff James Lujan (dated August 14, 2018), filed
December 11, 2019 (Doc 22-1); Rigbtinspect Public Records Baest from Thomas R. Rodella
to Sheriff James Lujan (dated August 14, 201i8d December 11, 2019 (Doc 22-1); Right to
Inspect Public Records Requétssim Thomas R. Rodella (datédigust 16, 2018), filed December
11, 2019 (Doc 22-1); Freedom of Information MediatRequest Letter fromihomas R. Rodella
to Deborah Waller (dated August 31, 2018gd December 11, 2019 (Doc 22-1); Privacy Act
Request from Thomas R. Rodella to Debdrddiler (dated September 4, 2018), filed December
11, 2019 (Doc 22-1). That Rodella began thet-gmthering stage ofhe writing process
approximately one-and-a-halfegrs after his statute-of-limations-period expired does not
demonstrate that Rodella diligently pursued blaim before the state-of-limitations period
expires.

Moreover, Rodella neglects to explain how ek of responses from reporters or the lack
of records prevented him from filing his Motion befdhe statute-of-limitations period expired.

See United States v. Oakes, 445 F. App’x at 94 (odingg that a petitioner’s claim that lack of

library access prevented him frammely filing his § 2255 motion waseritless, in part, because

the petitioner did not provide “specific[ally]” “how the lack of library access prevented him from
timely filing his [] motion”)(quoing Miller v. Marr, 141 F.3d 976, 978 (1998)). Rodella asserts
that “roadblocks and delays” garented him from receiving the 911 call transcript. Amended
Motion at 11. He supports this assertion vatily a September 4, 2018, letter following up on a
June, 2018, request for reds. See Appendix A at 66. Rdldedoes not attach the June, 2018,
request, See generally Appendix A. The Cotmist concludes that Rdteedoes not set forth a

factual basis for his assertion that, had he reqddbke information in tamely manner, he would
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not have received the 911 call tsaript before the expiration ofdlstatute-of-limitdons period.
Further, the Court concludes that Ribalehas not demonstted extraordinary
circumstances warranting an exception to thessaif limitations. Tk remedy Rodella requests

is available only in “rare r@d exceptional circumahces.” United States v. Sheridan, 561 F.

App’x at 692 (quoting Gibson v. Klinger, 232 F.3d at 808). Rodella appears to believe that a lack

of assistance from reporters or thjparties is an extraordinary circumstance entitling him to relief.
See Motion at 10. Although the Couloes not have statiisal information awilable, the Court
concludes that most prisoners do not receive investigative assistance from reporters. Rodella’s
lack of assistance from reportethus, is not extraordinary. Meover, an inability to obtain
transcripts or legal materials is insufficient without “due diligence to warrant an equitable tolling.”

United States v. Oakes, 445 F. App’x at 94. If thovamt alleges that he or she was denied access

to legal materials that the movant diligently gued, the movant must put forth a “factual basis”

for the Court to find his or her circumstancesraardinary. _United States v. Sheridan, 561 F.

App’x at 692. Because Rodella does not preaeytfacts showing that he requested information
before the statute-of-limitationmeriod expired or that his timehgquests were denied, the Court
concludes that no extraordinary circumstancdstexThe Court, thus, does not toll Rodella’s
statute-of-limitations period.
C. THE COURT WILL NOT TOLL THE STATUTE OF LIMITATIONS
BECAUSE THE MISCARRIAGE-OF-JUS TICE EXCEPTION DOES NOT
APPLY.
The Court concludes that the miscarriage-sfiie exception does napply to this case
and, therefore, the Court does not equitably tiod statute of limitatins period. For the

miscarriage-of-justice exception &pply, the movant must preser@w evidence that shows “it

is more likely than not that no reasonable juweould have convictedthe petitioner.]™
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McQuiggin v. Perkins, 569 U.S. at 384 (gugt Schlup v. Delo, 513 U.S. 298, 329 (1995)).

Rodella presents no new evidence. His attoreegived the 911 transcript on August 26, 2014.
See Response, Exhibits 1-3, filed December 12, gD&6s. 23-1, 23-2, 23-3). Even if his attorney
did not receive the 911 transcrifite Court concludes that the staent of one egwitness stating

that Tafoya had a gun is insufficient to say tha inore likely than not that no reasonable juror

would have convicted Rodella. McQuiggin v. Resk 569 U.S. at 384. Notably, Rodella does

not contend that Tafoya had a gun -- he suggesystioat a jury “could [have] easily believe[d]”
that Tafoya had a gun. Amendibtion at 12. The Court, thuspncludes that the miscarriage-
of-justice exception is inapplicable to this case.

Il. THE COURT WILL NOT V ACATE RODELLA’'S SENTENCE BECAUSE OF
UNITED STATES V. DAVIS.

Rodella correctly states that United StateBavis invalidates 18 U.S.C. § 924’s residual

clause and that this holdinglies retroactively.See Amerdi®lotion at 1. Rodella does not
show, however, that it is more likely than rbat he was sentenced under the residual clause.
Because this Court likely usetle elements clause, not thesideial clause, when sentencing
Rodella, Rodella was not sentencedier an unconstitutional clauaed, thereforehe Court will

not vacate his sentence.

A. RODELLA DOES NOT PRESENT EVIDENCE THAT THE COURT
RELIED ON THE RESIDUAL CL AUSE FOR HIS SENTENCE.

At the merits stage of a § 228hBallenge, Rodella must demorsé that it ismore likely
than not that the sentencing court relied upon the residual claesesehtencing him. See United

States v. Driscoll, 892 F.3d &i35(*“We now furtheadopt_Breeman[v. United States, 871 F.3d

1215, 1221-22 (11th Cir. 2017)]'s ‘more likely than nodrden of proof herggt the merits stage

of a first § 2255 challenge.§(oting Breemanv. United Stat&3,1 F.3d at 1221-22). The Court

- 36 -



begins by determining whether thas any mention of the residuduse in the sentencing record.

See United States v. Driscoll, 892 F.3d at 1132e Thurt concludes that the sentencing record

is silent whether the Court relieghon the residual clause or #lements clause when sentencing

Rodella._See Redactédlictment, United States v. RodeINo. CR 14-2783 JB\CG, filed August

12, 2014 (Doc. 2); Redacted Superseding Indintymégnited States v. Rodella, No. CR 14-2783

JB\CG, filed September 9, 2014 (Doc. 55); Memdan Opinion and Order, United States v.

Rodella, No. CR 14-2783 JB\CG, filed Februayg015 (Doc. 184)(regamy Rodella’s Objection

to Presentence Investigationgeet, filed January 12, 2015 (Doc. 357Judgment, United States

v. Rodella, No. CR 14-2783 JB\CG, filed Felmu#®&, 2015 (Doc. 192); Amended Judgment,

United States v. Rodella, No. CR 14-2783 JB\dited February 9, 2016 (Doc. 198); Second

Amended Judgement, United States v. Rodblta,CR 14-2783 JB\CG, filed February 18, 2015

(Doc. 206); Transcript of Juriscussions No. 4 and No. Bnited States v. Rodella, No. CR

14-2783 JB\CG, filed June 9, 2015 (Doc. 224); Trapsof Motion Proceedings, filed December

5. 2019 (Doc. 244)(transcript of Jaary 21, 2015 sentencing hearin@f. United States v. Snyder,

871 F.3d at 1130 (concluding that the sentencingtatidrnot rely upon theesidual clause in
sentencing, because “there is no mention whatsad\ke residual clause in the [PSR] or any of
the court district court pleadings or transcriptsRodella does not pdibrth any facts indicating
that the Court relied upon the residual clauseméentencing him. Although Rodella might have
overcome a silent or ambiguousoed “by submitting backgroundvaforeclosing the [] elements

clause,”_United States v. Copeland, 921 F.3d at 1243, he does not submit that background law.

The Court concludes, therefore, that Rodella haslaotonstrated that it is more likely that the
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Court relied upon the residual claitkan the elements clau¥e.
The Court also looks at whether the relgviegal background foreclosed the elements
clause, and, thus, whether the Court neededlyoon the residual clae during sentencing. See

United States v. O’Connor, 8743d at 1148. At the time of sncing, January, 2015, the Tenth

Circuit instructed sentencing courts determiningthier a predicate offengea crime of violence
to use one of two approaet (i) the “categorical approach” whastatute is indivisie; or (ii) the
“modified categorical approach” whenstatute is divisible intdtarnative terms._United States

v. Trent, 767 F.3d at 1052 (10th Cir. 2014), abteddy Mathis v. United States, 136 S. Ct. at

224311 At the time of sentencinghye Tenth Circuit considered tB&atute of conviction divisible

PRodella argues that meust show only thathe sentencing courtriight have relied on an
unconstitutional alterative [sic] when it found 8§ 242 Idigal as crime of violence.” Reply at 12
(citing Acosta, 2019 WL 4140943, at *7 (citing itbd States v. Ladwig, 192 F. Supp. 3d at
1158-59)). In Acosta, Judge Tetasnoted that the United Statesutt of Appealdor the Second
Circuit had yet to address “the petitioner’s burdte showing reliance when it is unclear from the
sentencing record whether he was sentencedruhderesidual clause dhe force/elements
clause,” a burden on which the Courts of Apls are split. 2019 W4140943, at *7 n.6. Judge
Telesca, therefore, applied both burdens thaCimarts of Appeals use wecide the case. See
2019 WL 4140943, at *7. Telesca notes that the TenttuCis one of the Gurts of Appeals that
has “found that a petitioner mustmonstrate reliance, by a preporashee of the evidence, on an
unconstitutional ground for sentencing.” Acosta, 2019 WL 4140943, at *7 n.6 (citing United
States v. Snyder, 871 F.3d 1122, 1128-1130 (10th Cir.)20luddge Telesca notes that the Court
of Appeals for the Fourth Circuit, the Fifth Cirguand the Court of Appeals for the Ninth Circuit
use the burden that the petitioner need only demairdtiat his or her sentence “may have rested’
on an unconstitutional provision,” which is the burden Rodella cites. 2019 WL 4140943, at *7,
n.6 (quoting United States v. Geozos, 870 F.3d 890(®®6Cir. 2017)). The Court, therefore,
assesses whether Rodella heet the burden that the it Circuit prescribes.

The Court uses United States v. Trent beca@usas good law at the time of Rodella’s
sentencing._Mathis v. United States abrogated Jr8tates v. Trent by stag that, if an element
of the predicate crime of conviction is broadearttan element of the generic offense because the
statute of conviction lists multip factual means of safying an element, a prior conviction under
that statute will not qualify as generic form of burglary, aps, or extortion for purposes of
predicate violent felony offenses under the Armece€aCriminal Act._Mathis v. United States,
136 S. Ct. at 225.
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when it “contained alternative terms, regardigisahether those terms sleribed different means

of committing a single crime or diffent elements delineating sepgararimes.” _United States v.

Titties, 852 F.3d at 1262. Rodellas convicted of a deprivati of civil rights under 18 U.S.C
8 242, which has three separate sksicarrying three separate offenthat can be further parsed

into alternative term  See United States v. Verbiskas5 F. App’x 705, 707 (10th Cir.

2003)(unpublished)(stating that “tti@ee clauses of 8§ 242 define sega offenses with different

elements”)(citing Apprendi v. New Jersey, 530 W66 (2000)). The Court thus concludes that

the statute was divisible under tlagv at the time of sentencing, so the Court uses the modified
categorical approach to determine for whichHUl8.C. § 242 offenses Rodella was convicted.
In this case, the modified categorical approaemmits the Court to consult judicial records

to determine which part of the statute was et against the defendaand thus, which portion

of the statute to examine on its face.” itéd States v. Martinez-Zamaripa, 680 F.3d 1221 (10th

Cir. 2012)(quoting_United States v. Ven#branillo, 668 F.3d 1224, 1228-30 (10th Cir.

2012)(further quotations omitted)gee Johnson v. United States, 559 U.S. 133, 144 (2010)(listing

the following documents as part of the triataed for purposes of the modified categorical
approach: “charging documents, plea agreemeuissdripts of plea colloquies, findings of fact

and conclusions of law from a bémtrial, and jury instructionsna verdict forms”). The Court,

thus, considers the verdict forms when determining the relevant clauses. The verdict form lists

several questions for the jury to answer, inatgdi(i) whether Rodella “caed” “bodily injury”;
and (ii) whether “Rodella used trreatened to usedangerous weapon.” Racted Jury Verdict

at 1, filed September 26, 2014 (Doc. 127). Dividiupgthese clauses intao questions supports
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the conclusion that each cauis an individual inquirinto an individual offensé? Furthermore,
the Final Jury Instructions state that Rodellss wharged with deprivation of civil rights that
“resulted in bodily injury to M.T. and includedeluse and threatened use of a dangerous weapon.”
Final Jury Instructions, Instruction No. 12 at 13, filed September 26, 2014 (Doc. 130). The Court,
therefore, concludes thawvo terms from 18 U.S.C. § 242 ardesaant to this case: (i) “if bodily
injury results from the acts committed in violation of this section”; and (ii) “such acts include the
use, attempted use, or threatened use of a damgyeeapon, explosives, or fire, shall be fined
under this title or imprisoned not more then years, or both.” 18 U.S.C. § 242.

The Court next compares the “scope of condowered by the elemera$the crime” with

the statute’s “‘definition of éme of violence.” United States v. O'Connor, 874 F.3d at 1151

(quoting U.S.S.G. § 4B1.2(a)). See Mathis v. Uhiiates, 136 S. Ct. at 2254 n.4 (stating that the

modified approach adds “a mechanism for makiva comparison [betwedhe crime’s elements
and the generic offense’s elements] when a stisiisemultiple alternative elements”). Section
924’s element clause defines “cringéviolence” as a felony thdhas an elemdrof] the use,
attempted use, or threatened use of physicaéfagainst the person roperty of another.” 18
U.S.C. 8§ 924(c)(3)(A). First, the Court compafe use, attempted use, or threatened use of a
dangerous weapon,” 18 U.S.C. § 24ih “the use, attepted use, or threaed use of physical
force,” 18 U.S.C. 8§ 924(c)(3)(A). Th€ourt can conclude that 18 U.S.C. § 242's

dangerous-weapon clause is a prath offense only if itwould qualify as a predicate offense in

zHad the Court instead askee ffury a single question whethihey found that Rodella
had caused Tafoya to suffer bodityury and/or used or threated to use a dangerous weapon,
the Court would have conveyed to the jury tinaanimity was not required and that causing
bodily injury and using or thegening to use a dangerous pea are two mearsf committing
one element, a distinction on which the Gautl elaborate in the next section.
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all cases or in none.”_United States v. O’Con4 F.3d at (quoting Descamps v. United States,

570 U.S. 254, 267(2013)). The Supreme Court counéstisct courts engagg in this analysis
that “violent force -- that is force capable of causing pbgkspain or injury to another person”

United States v. Johnson, 559 U.S. at 140 (emphasiginal) -- is requiredor a statute to meet

18 U.S.C. 8§ 924(c)(3)(A)'s “physicébrce” requirement. The Tentircuit has held that assault
with a dangerous weapon cotsties physical force under theemients clause‘purposefully
threatening or engaging in meag conduct toward a victim,ith a weapon capable of causing

death or great bodily harm, threas the use of ‘force capableaafusing physical pain or injury’

in two different ways.”_United States v. Ran Silva, 608 F.3d 663, 670 (10th Cir. 2010)(quoting

Johnson v. United States, 559 U.S. at 141). Seed)Btates v. Mitchell, 653 F. App’x at 645.

The Court holds that any use of a dangeroeigpen under 18 U.S.C. § 240 threatens the use
of violent force that could resdutt injury. The Court, therefer concludes that 18 U.S.C. § 242’s
dangerous-weapon clause is a predicate offeesauise all offenses committed under that clause

carry the necessary violent force th&U.S.C. § 924(c)(3)(A) requires.
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Second, the Court compares “causing bodily rifjwith “the use, attempted use, or
threatened use of physical force.” 18 U.§Q@42; 18 U.S.C. § 924(c)(3)(A). The Court would
need to find that every “willful” deprivation ofwi rights resulting in boilly injury involves “the
use, attempted use, or threatened use of physica” for causing bodily injury to be a crime of
violence. 18 U.S.C. 8§ 924(c)(3)(A). A correxts officer who willfully deprives a prisoner of
medication that results in the prisoner’s painlesatitdl cannot be said to begaging in the violent
force necessary to meet the “physical forcejuisement under 18 U.S.C. § 924(c)(3)(A). The
Court, therefore, concludes that 18 U.S.C. § 24@dily-injury clause isot a predicate offense
for an 18 U.S.C. § 924(c)(3)(A) enhancement.

Although only the “dangerous weapons” clauseets 18 U.S.C. 824(c)(3)(A)’s physical
force requirements, only one ahative needs to meet the plogd force requirement. United

States v. Trent, 767 F.3d at 1052. Because the “dangerous weapons” clause is a “crime of

violence” under 18 U.S.C. § 924(8)(A), legal background does noreclose the Court’s use of
the elements clause. The Court concludes tietause legal background did not foreclose the
elements clause and Rodella does demonstrate that the Couetied upon the residual clause,
historical fact shows that it sentendeddella under the elements clause.

B. RODELLA’S PREDICATE CRIME Q UALIFIES UNDER CURRENT LAW
AS A CRIME OF VIOLENCE UNDER THE ELEMENTS CLAUSE.

The Tenth Circuit directs district courtsuse the categorical ag@ch when determining
whether a prior conviction is aigre of violence under § 924(c) “whehe statute of conviction is

indivisible -- i.e. when it lacks alternative elents.” United States W.itties, 852 F.3d at 1267.

Before 2016, district courts made no distinctiotws®n elements and means, see Mathis v. United

States, 136 S. Ct. at 2248, and so the Court’s inquinyairstatute’s divisibilityvas simpler.  In
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2016, the Supreme Court, in Mathis v. Unit8thtes, distinguishethetween elements, or

“different crimes,” andmeans, or “different nthods of committing oneffense.” 136 S. Ct.

at 2248 (quoting Descamps v. United Stet88 S. Ct. 2276, 2285, n.2). If the statute lists

alternative elements, then the atatis divisible, anthe court should use timeodified categorical

approach._See United States v. Titties, 852 F.3@@T. If, however, theatute lists alternative

means, then the statute is midible, and the Court should usiee categorical approach. See

United States v. Titties, 852 F.3d1#67. The Supreme Court givestdct courts three tools for

determining whether a staguis divisible: (i) the statute’s texii) state court interpretation of the

statute; and (iii) the underlyirgpurt record._See United States v. Pam, 867 F.3d 1191, 1206 (10th

Cir. 2017).
The textual threshold question when deteingnwhether the statute lists alternative
elements or alternative meansnikether the alternatives carry difent statutory pelties. _See

Mathis v. United States, 136 S. @t.2248 (“Likewise, the statute os face may resoésthe issue.

If statutory alternatives carmgifferent punishments, then und&pprendi [v. New Jersey, 530,

U.S. at 466], they must be elemefjtsin this case, the statute das different satutory penalties

if bodily injury results from the acts committadviolation of thissection or if such
acts include the use, attempted usethoeatened use of a dangerous weapon,
explosives, or fire, shall be fined undeisthtle or imprisoned not more than ten
years, or both; and if death results fréine acts committed in violation of this
section or if such acts include kidnapgior an attempt t&idnap, aggravated
sexual abuse, or an attempt to commit aggted sexual abuse, or an attempt to
kill, shall be fined under this title, or imgoned for any term ofears or for life,

or both, or may be sentenced to death.

18 U.S.C. § 242. The Court, thus, concludes thesthtute is divisible to different elements,
not different means, and theoe¢ that the modified categoal approach applies.

Under the new caselaw regarding means andezlessnthe Court must decide how to divide
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up the statute. See Mathis v. United States, 12856 (stating that the district court’s “first task”

is “to determine whether its listed items are eletm@n means”). Rodella argues that the statute
is divisible into only three elements and the Unifdtes argues that the statute is divisible into
three provisions that list a total of seven elemeiiise Court agrees with the United States. The

Court first looks at th text._See United States v. Abe\d@7 F.3d 935, 941 (10th Cir. 2017). The

Court determines that the three different stajupmnalties split the stariinto three provisions
based on the three different punishments. ThetGdsw looks at the skounding text: there is no
guestion that resulting deatkidnapping, and aggravated sekwadbuse are three means of
committing a single crime. The structure oé ttext therefore suggests that each provision is
divisible into different elementsThe Court next looks at statewrt decisions. The Court did not

find, and neither party offers, a “state court dem [that] definitively answers the question.

United States v. Abeyta, 877 F.3d at 942 (quotingddinStates v. Mathis, 136 S. Ct. at 2256), nor

does the Court find this tool relevant in this fedleomtext of a federal statie. The Court finally
examines the prior conviction’s record. The jury verdict shows that the Court, agreeing with
Rodella’s objection, treated the bodily injury claasel the dangerous weapons clause as separate

elements, requiring a finding of umanity on either clauséor a conviction._See United States v.

Rodella, No. CR 14-2783 JB, 2015 WL 711949,*30 (D.N.M. Feb. 6, 2015)(Browning,
J.)(agreeing with Rodella thatetunited States’ jury verdict forfldoes not accurately reflect the
elements of the charged offensethese “it does not require the juoyfind a civilrights violation,

a bodily injury, or the use of a weapbefore finding him guilty or not guilty”}® All jurors had

B3The Court included thesaterrogatories precisely if anyomanted to know exactly what
part of the statute Rodella vated. The Final Jury Instruchs asked individually whether the
jury found beyond a reasonable doubtetiter Rodella (i) caused Tafoy@ suffer bdlily injury;
and (ii) Rodella used or threatened to use a dangaveapon. Final Jury Instructions at 33. The
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to be unanimous on whether the offense caused biwililgy or the use or threatened use of a
dangerous weapon for Rodella to be subject éodlause “ shall be fined under this title or
imprisoned not more than ten years.” 18 U.S.C. § Zge Verdict at 1. If, as in this case, only
half the jury thought that thefense caused bodiipjury and only the othdnalf thought that the
offense involved the use or threatened usa dangerous weapon, tBefendant would not be
subject to the ten-year imprisonmelause._See 18 U.S.C. § 242rdiet at 1 (stating that if the
jury concludes that Rodella either caused Tafoysufter bodily injury or used or threatened to
use a dangerous weapon, then the jury was to proadieel fifth question) Therefore, each clause

is its own element. lin contrast, only half the jury thougtitat the offense caed bodily injury

and only the other half thought that the offemslved the use or threatened use of a dangerous

weapon and the Defendant wad stinvicted, the clauses would beans of committing the same

Jury Instructions then stated that “If your answebdth question 3 or 4 above is no, you must
return a verdict of Not Guilty in favor of the adant as to Count hd Count 2. If your answer

to either question 3 or 4 is yes, then proceed to qae$i” Final Jury Instructions at 34 (emphasis
in original). Neither the Unite8tates nor Rodella included thisiruction in thaiinitial proposed

jury instructions._See United States’ Requested Jury Instructions at 18, filed September 10, 2014
(Doc. 60)(not including any instction beyond “If your verdict on@unt 1 is ‘guily,” do you also

find beyond a reasonable doubt tifz¢ defendant caused M.T. to suffer bodily injury” and “If
your verdict on Count 1 is guilty, do you alsndibeyond a reasonable doubt that the defendant
used or threatened to use a dangerous weapbefEndant’'s Proposed ruinstructions, filed
September 10, 2014 (Doc. 63)(sek“Do you find beyond a reasonable doubt that Mr. Rodella
caused Michael Tafoya to saffbodily injury?” and “Do yodind beyond a reasonable doubt that
Mr. Rodella used or threatened to use a demgeweapon?,” and stag “[i]f you answer no to
either you must return a verdict dfot Guilty in favor of the Defendant as to Count 1 and Count
2. If your answer to both question 2.A and 2.Bes, then proceed to gstion 3.”). Moreover,

the Court deemed the United States’ instructibinsufficient” because the United States’
“requested instruction does not ask the jurfirid beyond a reasonable doubt that Tafoya suffered
a bodily injury, or that Rodella ad or threatened to use a fineal See United States v. Rodella,
No. CR 14-2783 JB, 2015 WL 711949, at *22 (D.N.MbFe, 2015)(Browning, J.). Because the
Court indicated that the jury was required tewaer each of these questions, the Court must have
concluded that they were elemtgnand not means of committing an element, because it is not
necessary for a jury to dispose ath means of committing an offense.
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offense._See United States v. Rodella, No. CR 14-2783 JB, 2015 WL 711949, at *22 ((stating that

the “bodily injury” and “dangeyus weapon” clauses are necessafgment[s]” that must be
included in the jury instructions, and that fhey needs to find “beyond reasonable doubt that
Tafoya suffered a bodily injury, or that Rodella usedhreatened to use a firearm”). The Court,
therefore, concludes that the provision dsvisible into a bodily-injury offense and a
dangerous-weapons offense under current laBecause the Court stated the statutory
enhancement for the dangerousapons offense is appropriate under the modified categorical
approach, supra 36, the Court concludes that Réslsaitence is appropie under current law.
Rodella argues that the United Statesncd take the position that Rodella’'s § 242
conviction is a crime of wlence when it tookhe position thag§ 242 is not a crim of violence in

United States v. Ryle. The United States disagoeegending that the crime of violence in United

States v. Ryle is a § 242 degiion of civil rights with acts including attempted kidnapping or
kidnapping, an offense that the United Statmnsistently” has conceded does not include a
physical force element and, therefore, could Haeen considered a crime of violence only under

the residual clause. Response at 18 (citingedrStates v. Sanford/9 F. App’x 568, 570 (10th

Cir. 2019)(unpublished)). The Court agrees with thited States. Beose, as the Court has
discussed, 18 U.S.C. § 242 is aisible statute, the United Statean take a position that one
offense under the statute is a crime of violenuogeun the elements clauaed another offense is a
crime of violence under the residatduse. The Court, therefosgncludes that the United States’
positions are reconcilable.

Rodella argues that the Court should apply thle of lenity toresolve the ambiguous
statute in his favor. _See Ame&ed Motion at 15. The Court does not find the statute ambiguous.

Rodella cannot substitute his owtandard of review and avoidshburden by asking for lenity.
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The Court, thus, declines to apply the ruldeoity to resolve the case in Rodella’s favor.

II. THE UNITED STATES DID NOT COMMIT A BRADY VIOLATION.

Rodella contends that the United States cdtedcha Brady violatin by withholding the
911 call tapeé? and that he is, therefore, entitled toeav trial. See Motion at 15. Brady requires
disclosure only of evidence that is both favordbléhe accused and of “material either to guilt or
to punishment.”_Brady, 373 U.S. at 87. Wledefendant requests antrial based on a Brady
violation, the defendant must demonstrate th@t)‘the prosecution supgssed evidence, (2) the

evidence was favorable to thefeledant, and (3) the evidence wasaterial.” United States v.

Rodella, No. CR 14-2783 JB, 2015 WL 711931, at {@3oting United States v. Velarde, 485
F.3d 553, 558 (10th Cir. 2007)). Toteemine that evidence is sufiéntly “material” for the Court

to grant a new trial on a Bilg violation, the Court must detd that there is a “reasonable
probability that, had the evidence been disclos¢deaefense, the result of the proceeding would

have been different.”_United &@es v. Bagley, 473 U.S. at 682. The Court does not see, nor does

Rodella present, any differendastween the 911 call’s recordingdathe 911 call’s transcript that

would have altered the outcortfeln fact, Rodella’s only argument is that, had “the jury had a

¥n his first motion, Rodella states that tieited States committed_a Brady violation by
withholding the 911 call transg, but he changes the Unit&dates’ omission to the 911 call
recording in his Amended Motion.

50nly the United States presents any relevant difference between the 911 call recording
and the 911 call transcript. See Answer to Origiiation at 7 (“One would have to listen to the
inflection on the recording tdiscern whether the bar, David Thompson, elarly distinguished
whether the person in the car had a gun or wihétleeputative cop had a gun.”). The Court notes
that Rodella did not call Thompson to testify at trial for clarification, despite his knowledge that
Thompson placed the 911 call. S&eswer to Original Motion at @& That Rodella did not call
Thompson at trial to seek tlaarification the recaling may have give undercuts Rodella’s
argument that this giinction was material tihhe outcome of that caséhe Court understands why
Rodella would have made the strategic deaisiot to call Thomps, who saw unmarked cars
and men in plain clothes, to testify tlate of the men, likg Rodella, had a gun.
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chance to hear the 911 tape or the caller tedtdie to seeing the meist with a gun, then a
different result, either at guilt or sentencing plsaseay have occurred.” Motion at 17. Rodella
knew, however, that Thompson mentioned a gecabse Rodella had been in possession of the
information found in the 911 cakcording since August 26, 201éesResponse at 19, but decided
to not call Thompson regardlesge Answer to Original Motion &t Had Rodella wanted to
pursue the allegation that Tafoya had a gurgdwdd have called Thompson to the stand, called
Rodella to the stand, askeddrella or Rodella, Jr. aboutethalleged gun, or cross-examined
Veronica Quintana, whom Rodella identifiestae 911 dispatcher who handled the call, see
Response to Order to Show Cause at 3, fily 13, 2019 (Doc. 4), about her present sense
impressions. Moreover, the Court concludes that it is unlikely that, if Rodella had received the
same information in two formathe would have altered his tristrategy. The Court concludes
that the United States did not commit a Bradyatioh and that Rodella ot entitled to a new
trial on this issue’s basis.

IV.  RODELLA IS NOT ENTITLED TO A NEW TRIAL BECAUSE OF INEFFECIVE
ASSISTANCE OF COUNSEL.

Rodella argues that his counsels ineffective, because lasunsel did not investigate or
obtain the 911 recordingSee Amended Motion at 19. Coungelnot required to obtain or
investigate information that they already haweheir possession. Moreover, it is objectively
reasonable for counsel to omiti@ence from a single eyewitnessitltontradicts other evidence
in the case and does not suppbd defense’s witnesses’ testiny. See Response to Order to
Show Cause at 3. The Court concludes that Rodella’s counsel was not ineffective because he did
not investigate or obiathe 911 recording.

IT IS ORDERED that the Amended Motion to Vacate under 28 U.S.C. § 2255, filed
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December 11, 2019 (Doc. 22), is denied andptioeeeding is dismissed with prejudice.
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