Viarrial v. USA Doc. 16

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
GERALD JAMES VIARRIAL,
Petitioner,
V. Civ.19-361MV/SCY
Cr.15-214MV/SCY 1
UNITED STATES OF AMERICA,

Respondent.

PROPOSED FINDINGS & RECOMMENDED DISPOSITION

THIS MATTER is beforghe Court on Petitiner's Motion Under 28 U.S.C. § 2255 to
Vacate, Set Aside, or Correct a Sentence Bgraon in Federal Custody. Criminal (“CR”) Doc.
157; Civil (“*CV") Doc. 1. Pursuant to 28 UG. § 636(b)(1)(A) and Federal Rule of Civil
Procedure 72(a), United Statesstrict Judge Martha VazqueZeered this mter to me to
conduct hearings, if warrantedycato perform any legal analysisquired to recommend an
ultimate disposition of the case. CV Doc. 3. Gstent with that ordeof reference and having
reviewed the pleadings and record before the Cbtecommend that the Court deny the Motion
to Vacate.

BACKGROUND

The underlying criminal case arise from twgidents involving Petitioner Gerald James
Viarrial and members of his falyi Petitioner and his former gaer, Jane Doe, have seven
children together. CR Doc. 156-1 at 2. In August 2@Hlitioner took his entire family to a field
for target practice with firearmid. After they returned home, Paétiber realized a set of keys
was lost and he took his partraerd children back to the fieldhere he commanded them to find

the missing keydd. When his family was unsuccessful,drelered them into a line and walked
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around them, threatening them with a firearnousimg profanity, and talhg them their bodies
would not be found after he killed therd. The altercation ended wh Petitioner’s cell phone
rang.ld. Threats and physical abusentinued for years, includg a March 24, 2014 incident in
which Petitioner choked his oldest son, John Dd&e&CR Doc. 2 at 3. John Doe 1 eventually
reported his father to the datities and on January 21, 2015, angrgury indicted Petitioner on
seven counts: Counts 1-3 assault with a dangaeneapon in violation of 18 U.S.C. 88 2, 1153,
113(a)(3) for the August 2010 incide@ount 4 abandonment or abudge child in violation of
18 U.S.C. 88 13, 1153 and N.M.S.A. 1978, 30-B)1for the August 2010 incident; Count 5
using, carrying, possessing, and brandishingearfin during and irelation to and in
furtherance of a crime of @ience in violation of 18 U.E. § 924(c) for the August 2010
incident; Count 6 assault resualji in serious bodily injury in wilation of 18 U.S.C. § 113(a)(6)
for the March 2014 incident; Count 7 abandonmerabarse of a child in weiation of 18 U.S.C.
88 13, 1153 and N.M.S.A. 1978, 30-6-1(D) for the March 2014 incident. CR Doc. 2. Shortly
thereafter, attorney Todd Hotchkiss entered his appearance on behalf of Petitioner. CR Doc. 9.
Petitioner proceeded tadt on December 14, 2015 and a jury found him guilty on
Counts 1, 2, 3, 5, and 6. CR Doc. 95. On JandaB016 Petitioner’s attorney, Todd Hotchkiss
moved to withdraw from the casedicating that following the trial Petitioner expressed a lack
of confidence and trust in Mr. Hotchkiss. ©®c. 99. The Court granted that motion on January
13, 2016, CR Doc. 100, and appointed attorney Wayne Baker, CR Doc. 101. On June 20, 2016,
Petitioner filed a Motion to Subsiie Attorney, explaining that lgathered “sufficient resources
to retain private counsel foraghpurposes of sentencing and apyeal.” CR Doc. 113. The Court
granted that motion, allowing Mr. Rar to withdraw and Stephen s to represent Petitioner.

CR Doc. 114.



On January 26, 2017, the Court sentenceii¢tedr to a 240 months’ imprisonment
followed by 5 years’ supervised release. Bét. 130. Following entry of judgment on March 8,
2017, Petitioner filed a Notice of Appeal. CR Dt81. Mr. Aarons filed theotice of appeal but
did not address payment of therfii fee. After Petitioner filed financial declaration stating he
no longer had the funds to pay fus hired attorney, the TenthrCiit ordered his attorney, Mr.
Aarons, to file a compliant motion to wittew. CR Doc. 139. When Mr. Aarons failed to
respond, the Tenth Circuit removed him as couaketcord and appointed a federal public
defender. CR Doc. 140. On May 18, 2017, attoi@éyer Sanderford entered his appearance,
CR docket entry May 8, 2017, and completed thegthesion of record for appeal, CR Doc. 141.
On April 16, 2018, the Tenth Circuit affirmed Petitioner’s conviction. CR Doc. 156-1.

On April 19, 2019, Petitioner, proceeding g filed the present Motion to Vacate
Under 28 U.S.C. § 2255. CR Doc. 157; CV DbcThe Court conducted an initial screening and
ordered the United States to respond the Mdtioviacate. CV Doc. 2. After receiving an
extension of time, CV Doc. 6, the United ®&files its responsen September 30, 2019. CV
Doc. 7.

On December 11, 2019, Petitioner filed a MotiorAmend. The Court ordered Petitioner
to supplement his Motion to Amend and subiit proposed amendeabtion to vacate. CV
Doc. 10. Petitioner did not submit the requirag@ement, but instead submitted an untimely
reply to his original Motiorio Amend. CV Doc. 12. Accordgly, on my recommendation, the
Court denied Petitioner’s Mion to Amend. CV Docs. 11, 138lthough Petitioner’s untimely

reply did not satisfy the Cougt'Order to supplement his Moti to Amend, to the extent the



reply bears on Petitioner’'s Motion to Vacdtegecommend the Court consider it, given
Petitioner’s pro se statds.

Presently before the Court is Petitionartgginal Motion to Vacate Under 28 U.S.C. 8
2255. CV Doc. 1. In that motion, Petitioner states eight grounds on which he asserts he is being
held in violation of the Constitution, laws, oeaties of the United States. Each ground is a
different claim regardingneffective assistance of counséher during trial or at sentencinigl.

STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 2255, a federal prisari® “claim[s] the rght to be released
upon the ground that the sentemaes imposed in violation of ¢hConstitution or laws of the
United States . . ., or ishwrwise subject to collateral attack, may move the court which
imposed the sentence to vacate, set asideroect the sentence.” 28 U.S.C. § 2255. Relief is
available under Section 2255 only‘ifie claimed error constituiea fundamental defect which
inherently results in a compéemiscarriage of justicelnited States v. Addonizid42 U.S. 178,
185 (1979) (internal quotation markand citation omitted). Theuart must presume “that the
proceedings leading to the conviction weoerect”; the burden isn the petitioner to
demonstrate otherwisKlein v. United States880 F.2d 250, 253 (10th Cir. 1989) (citidgited
States v. Morgar346 U.S. 502, 512 (1954)).

When a party proceeds pro se, the counegaly construes his pleadings liberally,
holding them to a less stringestandard than those filed byparty represented by coungéll

v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Heee the Court will not fashion

petitioner’s reply is 56 pagdsgcluding hand-written and type-vitén arguments, letters, and
court documents. While | recommend considgtime reply in addressing the merits of
Petitioner’s Motion to Vacate, | do not recommdeconsidering any new arguments, of which
there are many, raised fibre first time in replySee Gutierrez v. Cobo841 F.3d 895, 902 (10th
Cir. 2016).



Petitioner’s “arguments for him vene his allegations are mere&gnclusory in nature without
supporting factual avermentdJhited States v. FisheB8 F.3d 1144, 1147 (10th Cir. 1994).
ANALYSIS

It is well established that defendants hav@ixth Amendment right to effective counsel.
See Strickland v. Washingtof66 U.S. 668, 685-86 (1984). “Thenchmark for judging any
claim of ineffectiveness nst1 be whether counsel’s conduct so undermined the proper
functioning of the adversarial press that the trial cannot be eglion as having produced a just
result.”ld. at 686. Accordingly, the Supreme CourStricklanddevised a two-step inquiry to
determine whether a lawyer’s poor performadeprived an accused of his Sixth Amendment
right to assistance of counskl. at 686-87. In order to establiah ineffective asistance claim,

a movant must demonstrate (&punsel’s representation fell logv an objective standard of
reasonableness,” and (2) “the defitciparformance prejudiced the defendd.”at 687-88.

Under the first prong, “the perimance inquiry must be whetheounsel’s assistance was
reasonable considering all circumstancés.at 688. However, review of an attorney’s
performance “must be highly deferential,” a@he court must “evaluate the conduct from
counsel’s perspective at the timéd’ at 689. Indeed, “the defidant must overcome the
presumption that, under the circumstances, the challenged action might be considered sound trial
strategy.”ld. (citation omitted). The question to detene deficient performance “is whether
[the] representation amounted to incompegeunder ‘prevailing professional norms,” not
whether it deviated from bestgmtices or most common custorsimpson v. Carpentg®12
F.3d 542, 593 (10th Cir. 2018) (cititarrington v. Richter562 U.S. 86, 105 (2011)).

The inquiry does not stop there; rathea]f{ error by counsel, even if professionally

unreasonable, does not warrant setting asidaitiggjent of a criminal proceeding if the error



had no effect on the judgmenstrickland 466 U.S. at 691. Under the second prong of the
inquiry, the movant must estah prejudice by showing “thatéhe is a reasonable probability
that, but for counsel’s unprofessional errding, result of the proceeding would have been
different.” Id. at 694. A reasonable probability is geobability sufficient to undermine
confidence in the outcomeld. Courts may analyze either profigst and need only address one
prong if the movant fadl to make a sufficient showing on that prolugat 697.
1. Ground One: Speedy Trial Act violation

Petitioner first alleges thais trial attorney, Mr. Hotchks, was ineffective by allowing
violations of the Speedy Trial Act. The Sdgélrial Act requires that “a criminal trial
commence within seventy days of the filing of the dtiient or information or the defendant’s
appearance, whichever occurs lakkiited States v. Toomhs74 F.3d 1262, 1268 (10th Cir.
2009). Excluded from the sevgrday requirement is

Any period of delay resulting from a dimuance granted by any judge on his own

motion or at the request tiie defendant or his counsal at the request of the

attorney for the Govement, if the judggranted such continuance on the basis of

his findings that the ends pfstice served by taking sl action outweigh the best

interest of the public and the defendant in a speedy trial.
Id. (quoting 18 U.S.C. 8§ 3161(h)(7)(A)). Whenngthe ends-of-juste provision, the court
must set “forth, in the record die case, either orally or in iting, its reasons for finding that
the ends of justice served by the granting of stmitinuance outweigh the best interests of the
public and the defendant in a speedy trial fisidering the factors listed in 18 U.S.C. §
3161(h)(7)(B)(i)-(iv).Id.

In this case, Petitioner first appearediiourt on January 29, 2015. CR Doc. 5. The Court

initially set trial for March 16, 2015. CR Dot6. On March 6, 2015, Mr. Hotchkiss filed the

first unopposed motion to continud. In granting that continuance and the next two



continuances, the Court lookedthé specific issues of thesmaand found that granting a
continuance to resolve certagsues outweighed the public’'sdadefendant’s interest in a
speedy trial. CR Docs. 17, 19, 32. Accordingly, sticte did not count against the seventy-day
time limit and less than seventyydapassed from Petitioner’s initial appearance to his trial.
Petitioner has not shown that Mr. Hotchkissweeffective for allowing a Speedy Trial Act
violation because the recoreflects that no Speedyial Act violation occurred.

In connection with his argumethat Mr. Hotchkiss allowed Speedy Trial Act violation,
Petitioner also asserts that NMtotchkiss did not adequatelygmpare for trial. As evidence,
Petitioner quotes language fronetGourt’s order denying Petitiong fourth motion for a trial
continuance. CR Doc. 1 at 4. timat Order, the Court foundahMr. Hotchkiss, by arguing that
he needed more time “for an investigatiorited complicated circumstances to occur, and to
evaluate the case to be able to render adequdteffective assiance of counsel,” effectively
admitted that he “has not appropriately mandugedime or diligently prepared for trial.” CR
Doc. 45 at 4, 5. Petitioner’s argument that Mridt&iss did not adequately prepare for trial,
however, does not logically relate to his arguntkeat Mr. Hotchkiss allved a violation of the
Speedy Trial Act to occur. As a result, theurt addresses Petitiareeargument that Mr.
Hotchkiss did not adequately prepare for trial later in this PFRD when it addresses Petitioner’s
eighth ground for relief, in which Petitioner agaileges that Mr. Hotchkiss failed to adequately
investigate and prepare for trial.

For these reasons, | recommendling that Petitioner is neintitled to relief based on

Ground One of his Motion to Vacate.



2. Ground Three: Government’s expert, Dr. Hawley

Because my analysis of Rainher’s third ground for relieghforms my analysis of his
second ground for relief, | adzls Petitioner’s third ground beéol address his second ground.
In his third ground for reliefPetitioner asserts that Mr. Hotchkiss was ineffective by not
objecting “to Dr. Hawley being allowed to tegtdibout the out of cotistatement by Ricky on
which he based his opinion.” CV Doc. 1 at 6.ifReter explains that “[tjhose statements were
hearsay and thus inadmissibledEeal Rule of Evidence 703 allowas expert to testify about
inadmissible evidence that forms the basikisfopinion only if thegprobative value of the
evidence substantially outweighs firejudice effect. Attorney dlinot make an objection on this
ground.”ld.

Petitioner is wrong about Mr. Hchkiss not making this olgéon. Leadingup to trial,
the government filed a Notice of Intention téff& Expert Testimony, providing notice that Dr.
Dean Hawley would testify regarding “the Defant’s strangulation of John Doe 1 (R.V.).” CR
Doc. 53. Dr. Hawley's report indicated thatrdesiewed a number of documents, including an
interview of Ricky, documenting th&icky stated that his dadd€ftioner) choked him with his
hand. CR Doc. 53-2 at 2, 3. Dr. Hawley concluded that:

It is my opinion that Rickyiarrial did sustan a manual strangulath assault. It is

my opinion that his symptoms, “he could not breathe” (attributed to Agent

Montowine, page 45 of 1-194 file, durimgterview with RV on 3/28/14) and that

“he thought he was going to die” (abiuted to Agent Momwine, interview

5/15/15) are typical of a seus, life threatening singulation assault. In my

opinion, failure to remember spifics about pain and other symptoms is typical of

serious strangulation assaults, whitkere is significant fear of death.
Id. at 3-4.

Mr. Hotchkiss filed a response to thetMe, objecting to Dr. Hawley’s testimony

because “[t]he very questionable probative value of the proposed testimony would be



substantially outweighed by the danger of unfaejudice.” CR Doc78 at 8-9. He further
argued that “[tlhe expertise ofdtlwitness is not relevant to tparticular facts and circumstances
of this casel[,]” and that “thproposed expert testimony is ramtequately based on relevant
empirical researchld. at 8-9. The trial judge, Judge Vasquez, held a hearing on thi$ isue
which Mr. Hotchkiss again challenged the founataof Dr. Hawley’s testimony. CR Doc. 91 at
8:20-25. Judge Vasquez ruled that Dr. Hawl®yld be allowed to tedy, finding that any
potential inconsistency could be adsied by impeachment and cross-examinattbrat 20:20-
21:3. During trial, Dr. Hawley testified and Mdotchkiss lodged his prior objections. CR Doc.
107 at 106:20-22. Based on this series of evarddtae facts Petitioner presents in his Motion, |
reject Petitioner’'s argumentahMr. Hotchkiss was professidiyaunreasonabléor failing to
object to Mr. Hawley’s testimonyn contrast to Petitioner’'dlagations, the record clearly
demonstrates that Mr. Hotchkidil object to Dr. Hawley’s s&gimony—both before and during
trial.

Petitioner is particularly upsétat Dr. Hawley testified abbtiout of court statements by
Ricky on which he based his opinion,” and thlt Hotchkiss did not object to Dr. Hawley’s
testimony on the basis of hearsay. CV Doat 6; CV Doc. 12 at 11. Indeed, Dr. Hawley
testified at trial that he badéis opinion on statements frdRicky and he summarized those
statements for the jury. CR Dab07 at 107:8-108:2. Given thislir. Hotchkiss objected to this
testimony, however, Petitioner’s geijps with the Court, which no& the ruling he does not like,
rather than with Mr. Hotchkissyho strenuously objected to thating. To the extent Petitioner

believes the Court made an erroneous rulirggphoper avenue for resls is through direct

2 The Notice of Hearing and thetrscript are sealed to case participants only because Judge
Vasquez heard several issues at the heariolgidimg an ex parte ntion. CV Doc. 79.



appeal, not through&2255 motion in which he must estisbl that his counsel, who strenuously
objected to the ruling, was ineffective.

Further, to the extent Patiher argues that Mr. Hotchds should have objected to the
statement as hearsay, | note that such an argumoerd be futile, giverthat the statement was
not offered for the truth of thmatter asserted and the Coud dot allow the statement to be
introduced into evidence for the truth of the raatisserted. As even Petitioner correctly points
out, Dr. Hawley'’s testimony aboRicky’s statement was not admitted as “substantive evidence
but only to explain [the] bas his opinion. Indeed, Dr. Hawleypade clear that he was not
testifying to the truth of the atements, and this his opinion wasply based on assumption that
the statements were true.” CV Doc. 12 atsde alsd-ed. R. Evid. 801(c)(2) (“Hearsay means a
statement that a party offers in evidence tvte the truth of the nti@r asserted in the
statement.”). In sum, Mr. Hotchkiss objected to the jury hearing this statement, whether it came
in through the front door or ¢hback door. In doing so, Mr. Hotchkiss was not ineffective.

Finally, Ricky himself testifid about the same statemebts Hawley discussed. Thus,
Petitioner was able to confrotiitose statements through cressmination of Ricky. This
lessens any potentialggudice of letting Dr. Hawley diseg those statements, even assuming
letting him do so was error. Thus, eveMiif. Hotchkiss had not objéad to Dr. Hawley’s
testimony, and even assuming t@ourt erred in allowing htestimony, Petitioner has not
demonstrated prejudice andtsie argument would still fal.SeeCR Doc. 107 at 173:1-2, 174:8-
175:25.

For these reasons, | recommend denyirgi®ger's Motion ago Ground Three.

3 Petitioner also asserts that b@insel was ineffectiviar not insisting that Dr. Hawley testify
after Ricky testified. CV Doc. 1@t 11. Petitioner raises this argem for the firstime in reply
and so | will not consider it.

10



3. Ground Two: Eliciting hearsay statements on cross-examination

Petitioner argues in ground tvioat his trial counsel, Mr. Hotchkiss, was ineffective by
“eliciting on cross-examination of Eric Johnson tRatky said that petitioer had choked him to
the point he could not . . .\as not a Fact for Ricky’s statemt because it was not detailed.
Attorney elicited Ricky’s out-of-court statemdsy not cross-examinatioof Eric Johnson for
the squeezed to the point on that throat wheckyRiad a hard time breathing [sic].” CV Doc. 1
at 5 (ellipses in origina.

Eric Johnson is a Pojoaque Police Lieutemamt Ricky, also referred to as John Doe 1, is
one of Petitioner’s sons. Onrdct examination, LieutenanthRlwson testified that he became
involved in this case on March 24, 2014 aftsraiving information that a young man requested
help for him and his sibling to get away fraheir father. CR Doc. 106 at 56:2-22. Lieutenant
Johnson testified that on March 28, 2014 peke with Petitioner’s son, Ricky Viarridd. at
58:4-8, 59:5-9. On cross-examination, Mr. Hotsiskasked Lieutenant Johnson about the March
28 interview with Rickyld. at 84:20-85:1. Mr. Hotchkiss halde following exchange with
Lieutenant Johnson:

Q. (Mr. Hotchkiss) When you interviewed Ricky on thé 28 March, you

reached a conclusion about whether Miatvial, his father, had choked Ricky on

March 24", Isn't that correct?

A. Well, | made a determination it neededoe investigateturther, and further
interviews as well would be needed.

Q. Okay, so you didn’t make a concluselmout whether Mr. Viarrial had choked
Ricky and Ricky couldn’t breathe?

A. Well, | obtained the information. Andaould later use thats — his statement
as probable cause in the case.

+The ellipses in the quoted language are in tiggr@l and do not signify the omission of any
text.

11



Q. So, did you make that conclusion, then?

A. Based on Ricky’s and Refugmstatements, | would say yes.

Q. Do you remember what Ricky told you about that?

A. Basically, Ricky explained that his dad had choked him on Monday, the 24th.
He said that he grabbed him by the thread reared back dras if he was going

to punch him. And when | asked him to describe what he meant by choking, he
said he put his hand on his throat and squebizetthroat to the point that he had a
hard time breathing.

Q. Okay. Now, you didn’t put anything absgueezing of the throat in your
report, did you?

A. Well, it's from what he described.
Q. But you didn’t put that in your report?
A. I don’t recall. | believe the way | worded it was “choked.”

Q. As a result of interviewing Rickynd Refugio, you made the determination
that they should be ierviewed at a Safehouse.

A. That is correct.

Q. And, part of the reason you did that is bec&afehouse interviews are a
better place for children to revemformation, isn’t that correct?

A. 1 would say a more comfortable place.

Q. It's more forthcoming?

A. | would say more encouraging, yes.

Q. Okay. And do you believe the statememizde there are more reliable?

A. Well, from what I've been trainedt;s my understanding it's a method to
obtain more information.

Id. at 86:3- 87:22 (emphasis added).
Petitioner’'s argument ignores the contexivimich this cross-examination occurred. As

set forth above, over Mr. Hotchkiss’ writtendaoral objections, th€ourt ruled that the

12



government’s expert, Dr. Hawlegould discuss Ricky’s statentefor the purpose of explaining
the basis for his opinion, assumitig statement were true. lowid not be unreasonable for Mr.
Hotchkiss to harbor concerns that, in spitamy limiting instruction tb Court might give, the
distinction between what Ricky’s statement wasidieed for, and what ivas not admitted for,
might be lost on the jury. Knowing, based on@uwrt’s pretrial rulingthat the jury was going

to hear about the choking incident, it was notasonable for Mr. Hotchkiss to attempt to draw
the sting out of this statemiethrough Lieutenant Johnson, thevernment’s first witness.

It is clear from Mr. Hotchkisséxchange with Lieutenantioson that he was trying to
cast doubt on the allegation that Petitioner chdRietty. First, he askequestions that implied
Lieutenant Johnson too quickly concludedttthat Petitioner choked Ricky. Second, Mr.
Hotchkiss attempted to cast doubt on Lieutedahinson’s testimony that Ricky said Petitioner
squeezed his throat by noting that Lieutenant Sohlid not say this in his report. Third, Mr.
Hotchkiss attempted to cdsirther doubt on Ricky’s stament by implying through his
guestions that statements matlsafehouses are less relialdeduse the setting is designed to
elicit statements that are favorable to law erdorent. | do not find that these attempts to cast
doubt on Ricky’s statement to Lieutenant Jam&ll below an objective standard of
reasonableness; instead, thepgtitute reasonable attemptseéauce the adverse impact of
Ricky’s statement that MHotchkiss already knew the jury was going to hear.

Additionally, even if Mr. Hotchkiss’ perforance was deficient for eliciting hearsay
testimony that Petitioner choked his son Ricky,tReter fails to present any facts showing he
was prejudiced by such testimony. Petitioner argi@sLieutenant Johnson’s testimony was the
“only evidence from which the jurgould find that [he] strangeRicky.” CV Doc 12 at 10. On

the contrary, Ricky also testifieat trial, on direct examinatidy the government, that Petitioner

13



put his hand on Ricky’s throat atftht it was difficult to breathé&seeCR Doc. 174:8-22. True,
after Ricky testified that he Haa hard time breathing, he alestified that Petitioner did not
squeeze his neck and that he didn’t haverd time breathing. CR Doc. 175:18-25. While such
testimony certainly impacts the weight of Rickgisginal testimony, it does not negate the fact
that Ricky, in addition to Lieuteant Johnson, testified that Pietiter placed his hand on Ricky’s
throat making it hard to breathe. As such, | do not find a reasonable probability that the outcome
of the trial would have been different higld. Hotchkiss not questioned Lieutenant Johnson
about the choking incident. For these reasbresommend denying Petitioner’'s Motion as to
Ground Two for relief.
4. Ground Four: Jury note

For his fourth ground for relief, Petitioneigales that Mr. Hotchks was ineffective “on
how he litigated the note that they sent during deliberations.” CMoc. 1 at 8. Jury Instruction
No. 23 read

In order to sustain its burdex proof for the crime oéssault resultig in serious

bodily injury as charged in Count 6 oktindictment, the government must prove

the following four (4) essentiglements beyond a reasonable doubt:

First: The Defendant intentionally struck or strangled John Doe 1;

Second: The incident occurred in Indian Country:

Third: The Defendant ian Indian; and

Fourth: As a result of the assault, Jobne 1 suffered serious bodily injury.

The term “serious bodily injury na@s bodily injury which involves-

(A) A substantial risk of death;

(B) Extreme physical pain;

(C) Protracted and obvioudisfigurement; or

(D)  Protracted loss of impairent of the function & bodily member, organ or

mental faculty.

CR Doc. 92 at 27. During deliberations, the jurgtseut a note, which read, “On jury instruction

#23, what is included in the term ‘mentattilty’?” CR Doc. 93 at 1. Mr. Hotchkiss and the

14



attorneys for the government proédca joint response, approvedthg Court, which stated that
“Mental faculty,” as that ternis used in Instru@n No. 23, should be defined by the jury in
light of its common sense and experiendé.’at 2.

Petitioner takes issue withislresponse, arguing that “[thnote suggests that at least
some of the jurors were considering conwvigton the ground that Ricky [John Doe 1] suffered
such impairment.” CV Doc. 1 at 8. HowevPetitioner's argument falto address how Mr.
Hotchkiss’ response to the jurytedell below an objective standbof reasonableness and | find
no error® Similarly, inUnited States v. Valencianthe jury asked for elarification on a jury
instruction that included the word “knavgly.” No. 06-373 BB/WPL, 2006 WL 8443577, at *6
(D.N.M. Oct. 2006) (Repodnd Recommendation adopted, 2007 WL 9734788). The trial judge
responded that members of the jury “mugt aemmon sense to decide that questitth.On a
Section 2255 petition, the petitian@rgued that his counsel wagffective for not challenging
the trial judge’s responskl. The court, however, found thatidl counsel’s decision not to
object to the court’s refusal to issue clariiyiinstructions did not fall below an objective
standard of reasonablenedsl”

Additionally, Petitioner offers no facts thdimv that there is a reasonable probability

that the outcome of his case would have lbtfarent had Mr. Hotchkiss'esponse to the jury

® Petitioner argues in his replyiéithat the jury note indicatatiat the jury was considering
convicting Petitioner on assaultstdting in serious bodily injury because John Doe 1 suffered an
impairment to mental faculty. CBoc. 12 at 14. He argues tliaé government’s theory of the
case never included injury todRly’s mental faculty, and 9dr. Hotchkiss “should have asked

the judge to instruct the juryahit could not convicon that theory. He should have asked that

all parts of the definition of si®us bodily injury ininstruction #23 be sttken except substantial
risk of death.” CV Doc. 12 at 14. This argurh&akes issue with MiHotchkiss’ litigation of

Jury Instruction No. 23 itself, not with the junpte. Because Petitioneiigas this argument for

the first time in reply, le&commend not considering it.
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note been different. Because Petitioner makes no showing of deficient performance or prejudice,
| recommend denying relief on Ground Four.
5. Ground Five: Failing to request instruction on lesser-included offense

Counts 1, 2, and 3 of the indictment chalPgditioner with assault with a dangerous
weapon. CR Doc. 2. For those counts, the gawent had to prove lyend a reasonable doubt
that

First: The Defendant assaulted Jane Doe, John Doe 1, and John Doe 2 by

intentionally using a dispjeof force that reasonabbaused her or him to fear

immediate bodily harm;

Second: The Defendant used a danges weapon, that is, a handgun;

Third: The Defendant acted with the intéatdo bodily harm to the victim;

Fourth: The incident occurred in Indian Country; and

Fifth: The Defendant is an Indian.
CR Doc. 92 at 22-24 (Jury instructions No. 19, 20, 21).

Petitioner argues that his frounsel, Mr. Hotchkiss, waseffective by not requesting a
jury instruction on the lesser-inmled offense of aggravated adsar even “just assault.” CV
Doc. 1 at 13. Aggravated assault is not a federal offeHssvever, simple assault is a lesser-

included offense of assihwith a dangerous weapodnited States v. Bru¢cd58 F.3d 1157,

1164 n.4 (10th Cir. 2008)A defendant “may be entitled #olesser offense instruction if the

® Petitioner asserts that Mr. kbkiss should have requestedimstruction on the lesser offense
of aggravated assault under New Mexico law. However, Petitioner makes no argument to
establish that the Assimilative Crimes Act, whpgrmits reference to state law crimes in federal
court when federal law supplies no similar ofienapplies to assawlith a dangerous weapon
and New Mexico’s aggravated assa8ke United States v. Abey2d F.3d 470, 472, 476 (10th
Cir. 1994).

" Title 18 U.S.C§ 113 lists various types of assaultatthave varying penalties and only §
113(a)(5) refers to simple assatdowever, the distinction bgeen § 113(a)(3) and the other
felony assaults described in 8 118dp if they have a lesser pendliy irrelevant to the present
analysis. Therefore, for easereference, | refer to the assadéscribed in 8 113(a)(3) (the
crime with which Petitioner was alged) as assault with a danggs weapon; any lesser assault
described in § 113, | descrilas simple assault.
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evidence would permit a jury rationally to findrhguilty of the lesser offense and acquit him of
the greater.United States v. Youn§62 F.2d 815, 820 (10th Cir. 1988)four-part test is used
to determine if a lesser offense instruction israated: (1) “the defenad must properly request
the instruction;” (2) “the elementd the lesser includeaffense must be a suttsf the elements
of the charged offense;” (3) “trdement required for the greateharged offense #t is not an
element of the lesser offense must be in dispate] (4) “the evidence must be such that the
jury could rationally acquit the defendantttve greater offensend convict on the lesser
offense.”Bruce 458 F.3d at 1162. In this case, “[t|hemkents differentiatig assault with a
dangerous weapon from simple assault are thefuseeadly weapon aride intent to commit
bodily harm.”ld. at 1164 n.4 (citation omitted). “[T]o be etiéd to a simpleassault instruction
the defendant must contest betements differentiating simple assault from assault with a
dangerous weapon, i.e., intent to commit boddym and the use of a dangerous weagan.”
Here, Mr. Hotchkiss was not ineffectivedeclining to dispute the dangerous weapon
element. After all, the settingf the alleged assaults was aq@ Petitioner took his children for
recreational shooting. Petitioneredonot dispute that he possed a gun at the time of the
alleged assault; he just asserts that he did not assault his childreSae@W. Doc. 12 at 16.
But if he did assault them, as the jury found, ¢hiemot a dispute thae did it with a gun. No
jury could rationally acquit Petitioner of assawith a dangerous weapdnut convict him of a
lesser assault. Indeed, in addition to the undexpteact that Petitiomgossessed a gun at the
time, three of his family membetestified at trial that Petith@r pointed a gun at them while
yelling and making them feeldhhe was going to shoot the@R Doc. 107 at 13:11-14:12; CR
Doc. 107 at 169:7-17; CR Doc. 108 at 13:3-84RBecause Petitioner’s use of a dangerous

weapon is undisputed, any argemh Mr. Hotchkiss would havmade for a lesser included

17



instruction would have been figt. Mr. Hotchkiss did not act ineftéively in declining to pursue
a futile argument.

Similarly, Mr. Hotchkiss was not ineffective seeking an instructiotinat did not contain
the element of intent to combiiodily harm. Indeed, Petitioner’'s argument is that the weakest
part of the government’s case against him was its ability to prove he intended to commit bodily
harm. CV Doc. 12 at 16 (“the evidence thattemded to cause anyone bodily harm was weak.
After all, no one was physically traed.”). By ensuring that thestructions to the jury would
include the requirement thatetlyovernment prove intent toramit bodily harm in order to
obtain a conviction, Mr. Hotchkiss kept what Petigo views as a weak link in the government’s
chain. Had Mr. Hotchkiss successfully arguedddesser included instruction that did not
require proof of intent to comitrbodily harm, this wak link would not have been available to
attack. In other words, the government’s patbdoviction, albeit to a kser offense, would have
been easier. Although the juritimately convicted Petitionesf assault with a dangerous
weapon, to the extent Mr. Hotchkiss made &datdecision not to gest a lesser included
offense instruction, that deston was not unreasonable.

Moreover, even assuming Mr. Hotchkig€rformance was profsi®nally unreasonable
for failing to request a jury instruction on simplgsault, Petitioner mak&o showing that there
is a reasonable probability that the outcome would have been different. He merely alleges that
Mr. Hotchkiss caused prejudice to his case@nttludes the “outcome would have been
different.” CV Doc. 1 at 13. True, had the tgaurt included a jurynstruction for simple
assault, and had the jury foundiRener guilty of simple assauttut not guilty of assault with a
dangerous weapon, the outcome of Petitioner’s trial and sentence would have been different.

However, speculation is not enough to show preju@ee.Byrd v. Workmag45 F.3d 1159,
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1168 (10th Cir. 2011) (“A reasonabprobability is a probability sufficient to undermine
confidence in the outcome of thi@l; it does not require that thpetitioner show that counsel’s
deficient conduct more likelghan not altered the outcorirethe case. However, mere
speculation is not sufficient to satigfyis burden.” (citations omitted)).

For these reasons, | recommend denttiegMotion to Vacate on Ground Five.

6. Ground Six: Failing to challenge the 18 U.S.C. § 924(c) charge

Petitioner contends that Mr. lttdkiss was ineffective for failg to argue that “there was
no actual violent [sic] and no one svharmed to constitute aggraeatassault.” CV Doc. 1 at 13.
He further states his counsel failed to argu tthe count 5 petitiomas charged with has no
element under the categorical approadth. While Petitioner provides no further details to
clarify this argument, his arguent appears to track an argurhhis appellant counsel made
regarding his charge under 18 U.S.C. 8§ 924pkgcifically, counsel on appeal argued that
Petitioner’s “conviction under 18 U.S.C. 8 924fCpunt 5] must be vacated because the
underlying predicate offense- agiawith a dangerous weapaomder section 113(a)(3)- is not a
crime of violence.” Appellant’s Opening Brief at 2Bnited States v. ViarrialNo. 17-2032
(10th Cir. Aug. 16, 2017). Because this argument wasais¢d at the districtourt level, appeal
counsel argued that it constituted plain erldrHowever, in reply briefing, appeal counsel
conceded thdtnited States v. Onitverp875 F.3d 533 (10th Cir. 2017), foreclosed Petitioner’s
“challenge to his conviction under 18 U.S.C. § @244t least for the purposes of review by a
three-judge panel of this CotirAppellant’s Reply Brief at 5 n.1nited States v. ViarrialNo.
17-2032 (10th Cir. Nov. 27, 2017). Accordingly, the Tenth Circuit dicaddtess the Section

924(c) argument. CR Doc. 156-1 at 11.
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The government argues that Petitioner is procaty barred from “raising this claim as
it was already addressed and digmbef on direct appeal.” CV @07 at 15. Indeed, “[a]bsent an
intervening change in the law of a circuit, issues disposed of on direct appeal generally will not
be considered on a collateralaatt by a motion pursuant to § 2258fited States v. Temple
480 F. App’x 478, 480 (10th Cir. 2012). However here, while Petiticrieed the Section
924(c) argument on direct appelaé is not raising the saraggument in the present motion.
Instead, he is arguing for the fitghe that his trial counsel waseffiective for faling to raise the
Section 924(c) argument at thestdict court level. hdeed, the Tenth Cirdunas held that the
procedural bar does not applydaims of ineffective assistanoé counsel “where new reasons
are advanced in support of that clairgriited States v. Gallowa®6 F.3d 1239, 1242-43 (10th
Cir. 1995). Accordingly, | reaamend finding that thislaim is not procedurally barred and
addressing it on the merits.

Petitioner is correct that his trial counddrt,. Hotchkiss, did not rigae the Section 924(c)
argument to the district court;wtas first raised on appeal. @lgovernment argues that because
Petitioner conceded his Secti®®4(c) argument on direct appelslr. Hotchkiss could not have
been ineffective for failing to ree it with the district court. Tk argument is tricky. Petitioner
conceded the Section 924(c) argument on appd¥wlafter the Tenth Citgt issued an opinion
on November 7, 2017 i@nitveroswhich he determined forecled his argument. That decision
did not exist at the time Mr. Hohkiss was representing Petitionefdre the district court and so
could hardly be the reason Mr. Hotchkild not raise the Séon 924(c) argument.

However, it is not at all clear that tBection 924(c) argumentas a winning argument
prior to the TentlCircuit decision irOnitveros This is illustrated byhe government’s vigorous

opposition to the argument on appé&xdeAppellee’s Answer Brief at 37-4Qnited States v.
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Viarrial, No. 17-2032 (10th Cir. Oct. 23, 2017). AcBuMr. Hotchkiss could have chosen not
to raise the argument to the district court aslal trial strategy. And Petitioner presents no facts
to overcome the presumption that Mr. Hotchkékscision was a valid trial strategy. Petitioner
merely states, in a conclusdgshion, that Mr. Hotchkiss waseffective for not raising the
Section 924(c) argument.

More significantly, even assuming Mr. Hbtdss’ performance was deficient for failing
to raise the argument, Petitioner presents no factBow that there is a reasonable probability
that he would have succeeded on the Sectiofc®24gument and that the outcome of his case
would have been different. Indeed, we navow based on the Tenth Circuit’s decision in
Ontiverosthat assault with a dangeis weapon is a crime wiolence. Petitioner cannot
demonstrate he was prejudiced by his attornegtssibn not to raise a lelggrgument that, while
not resolved by binding precedent at the timPe@iitioner’s trial, wasater found meritless by
binding precedent. For these reas, | recommend finding that fRner has not met his burden
to show ineffective assistaa of counsel on this ground.

7. Ground Seven: Failing to object onthe basis of double jeopardy

Petitioner next asserts tHas counsel was ineffectivier failing to object to his
conviction and sentence oretbasis of double jeopardy. @Mbc. 1 at 13. Specifically,
Petitioner was convicted for three counts cfaast with a dangerouwseapon—each count for
assault against a different victim family memistemming from the one incident in the field in
August 2010. He argues that the government ornigbéshed one assawhd so a conviction on
three counts violates his rightbe free from double gpardy. He alleges & his trial counsel,

Mr. Hotchkiss, was ineffective fdailing to object to higonviction on this ground and his
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counsel at sentencing, Mr. Aars, was ineffective for failg to raise this issue during
sentencing.

Petitioner’s appeal counsel raised this iss@ppeal, asserting thiae charging statute,
18 U.S.C. § 113(a)(3), is act-based rathanthictim-based in its language. Appellant’s
Opening Brief at 13-23)nited States v. ViarrialNo. 17-2032. That is, “[b]Jecause the evidence
at trial established only one assault, albeitwitl multiple victims, [Rtitioner’s] conviction for
more than one violation dhe statute cannot standd: at 13. On plain error review, the Tenth
Circuit rejected this argument, holding thia¢ absence of well-settled law on the unit of
prosecution under 18 U.S.C. § 113(a)(3) forecl@spkin error finding. CR Doc. 156-1 at 7-8
(“Neither [the Tenth Circuit] nor any other circuit has rutedthe unit of prosecution for 18
U.S.C. § 113(a)(3) . . . .”). However, the Tentlnc@it further held that “the evidence presented
in this case was sufficient regardless of ieethe proper unit of psecution was victim-based
or act-based.Id. at 8.

In the present Motion, the government agaguas that because this issue was raised and
disposed of on direct appeal, Rietier is procedurally barred froraising this argument in his
current collateral attack. Hower, as explained above, the procedural-bar doctrine does not
apply to ineffective assistance of counsel claifee Galloway56 F.3d at 1242-43. As such, |
recommend addressing this grododrelief on its merits.

Petitioner is correct that ht®unsel did not raise this argent to the district courGee
Appellant’s Opening Brief at 1&)nited States v. ViarrialNo. 17-2032 (arguing the plain error
standard on appeal because the issue wasigsetlaelow). However, as the Tenth Circuit
pointed out, whether Section 143(3) is action-based or vigt-based is a question that no

circuit court has ruled on. Mr. Hotchkiss avd. Aarons may have germined it was not a
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winning argument and so chosedi®vote their resources to otheeas of Petitioner’'s defense.
Petitioner offers no facts to overcome the prgstion that their actions were reasonable.

Further, even assuming Mr. Hotchkiss’ avid Aarons’ performance was deficient for
failing to make this argument &ital and at sentencing, | do fotd a reasonable probability that
the outcome of the case would have been diffeemthe Tenth Circuit held, evidence at trial
was sufficient for a conviction aall three counts regardlesswiiether Section 113(a)(3) is
victim-based or act-based. To establish prejudtetitioner alleges th#te failure “may be
harmless but it effects my chance to go to RDAR Doc. 1 at 13. Th government explains
that RDAP is the Residential AbuseoBram, a nine-month, 50@ur substance abuse
rehabilitation program admiriered by the Bureau of Prisons. CV Doc. 7 at 16 n.7. As the
government further points out, Retner does not explain how threenvictions for assault with
a dangerous weapon, compared to one, bargrbimthe program. FurthePetitioner fails to
establish that disqualificatidnom a Bureau of Prisons rehltiation program constitutes a
sufficient collaterbconsequence that is aédsable through section 22&8®eUnited States v.
Meyers 200 F.3d 715, 718 (10th Cir. 2000). As such,ti®etr has failed to show prejudice as a
result of his counsel failingp make the double jeopardy argurh#o the district court.

For these reasons, | recommelahying relief based on Ground Seven of the Motion to
Vacate.

8. Ground Eight: Failure to investigate andprepare and miscellaneous complaints
In his eighth ground for relief, Petitioner panily argues that his trial counsel, Mr.

Hotchkiss, failed to effectively investigaa@d prepare for trial. CV Doc. 1 at $Fhe Court

8 Petitioner repeats the argant in Grounds One and Eigl@ompareCV Doc. 1 at 4with CV
Doc. 1 at 15. | only address this argumemte, now in my Ground Eight analysis.
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should reject this argument because Petitiongmnlbashown either that Mr. Hotchkiss failed to
adequately investigate or prepare for trial @t tdr. Hotchkiss’ allegethadequate investigation
and preparation prejudiced him.

Petitioner’'s argument finds sorperchase in the Courtrder rejecting his fourth
motion for a trial continuance. There, theutt found that Mr. Hotchkis, by arguing that he
needed more time “for an investigation o ttomplicated circumstaas to occur, and to
evaluate the case to be able to render adequdteffective assiance of counsel,” effectively
admitted that he “has not appropriately mandugedime or diligently prepared for trial.” CR
Doc. 45 at 4, 5. By way of background, Mr. Huktiss requested to contie the trial setting
three times following Petitioner’'s January 2015 indictment. CR Docs. 16, 18, 24. The trial
was originally set for March 16, 2015, and uporuanpposed request, the Court continued trial
to June 22, 2015. CR Doc. 17. Upon a second and third unopposed motion to continue, CR.
Docs. 18, 24, the Court again continued the trial to August 17, 2015, CR Doc. 19, and then to
December 14, 2015, CR Doc. 32. After the Countigle Petitioner’s fourth unopposed Motion to
Continue, CR Doc. 45, the case proceedddabon December 14, 2015. CR Doc. 97. Despite
the above language Petitioner quotes from the&rt@oorder denying his fourth motion for a
continuance, | reject BBoner’s argument upon a close analysis of MrtdH&iss’ stated reasons
for seeking a trial aatinuance, consideration other language in the @d’s various orders, and
a review of what Mr. Hotchkiss actiyadid to prepare for trial.

In seeking a fourth continuance, Mr. idbkiss wrote, “discovery contains many
uncharged allegations and counse¢ds additional time to put tager what is going to be a
long and exhaustive motion limine pertaining tauncharged conduct in this case.” CR Doc. 43

at 3. Relevant to Petitionenfsesent argument that Mr. Hotckkidid not adequately prepare for
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trial is whether, despite the Court’s dero&Petitioner's motion to continue, Mr. Hotchkiss
prepared this motion in limine. The answer to tjugstion is yes: Petitner filed the motion in
limine on November 25, 2015. CR Doc. 61. Furtlieis motion causkthe government to
represent in its Response thawduld not seek to amit much of the evidence Petitioner was
concerned about. CRoc. 66 at 1-2see alsdCR Doc. 86 (denying Petitioner’'s motion, in part,
as moot), Petitioner filed a reply to the govenent’s response on December 7, 2015, CR Doc.
81, the Court heard argumeant non-mooted issues on December 10, 2015, CR Doc. 90, and the
Court issued an order on non-mooted ésson December 14, 2015, CR Doc. 89. Thus, while
Mr. Hotchkiss might have been concerned on Mavwer 16, 2015 that, without a continuance, he
would not have time to file his motion in lingénhistory reveals thar. Hotchkiss did manage

to file such a motion, thatéhCourt held a hearing on thabtion, and that the motion was
successful in causing the United States notes & admit much athe evidence Mr. Hotchkiss
was concerned about. That Mr. Hotchkiss actuadiyipleted one of the tasks he was concerned
about not being able to get done without a ica@ince undermines one BEtitioner’'s primary
arguments that Mr. Hotchkiss was unatol@dequately prepare for trial.

In his fourth motion to continue, Mr. Hotclgs also represented that he needed more
time to contact Petitioner’s fargil Petitioner, however, does nolegle that in the approximately
one-month period Mr. Hotchkiss had betweemtime he filed his motion for a fourth
continuance and the time trialgan that Mr. Hotchkiss was unaliecontact Petitioner’s family
(assuming they were willing to speak to Mr.tetkiss). Moreover, one month is an objectively

sufficient period of time to accortigh the task of speaking family members. Without having

2 Access to this and relateldcuments are restricted to the parésad the Court. Therefore, | will
discuss them in general ratithan specific terms.
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alleged that Mr. Hotchkiss did nattempt to contact family mabers or how contacting those
family members in advance of trial would haféected the trial, Petitioner cannot meet his
burden under § 2255.

As grounds for his request for a fourth triahtinuance, Mr. Hotchkisalso noted that he
had other impending trials scheduled: oneDecember 14, 2015 and another on January 11,
2016. CR Doc. 43 at 4. As to this first trial, fBeurt noted in its ordadenying the continuance
that it resolved this conflict by continuing thenflacting trial. CR Doc. 45 at 5. And, because the
January 11, 2016 trial was scheduled to baffier Petitioner’s trial, that trial setting posed less
of a threat to Mr. Hotchkiss’ pparation of Petitioner’s case.

In its order denying the fourth motion fotréal continuance, th€ourt also noted the
“apparent simplicity of the factual allegatiomsd legal issues” involved in the case. CR Doc. 45
at 5. Because of the simplicity fafctual and legal issues involvedthe case, the additional time
Mr. Hotchkiss needed to prepare for trial wasiteéd. Thus, even if Mr. Hotchkiss should have
done more to prepare for Patitier's case as of November P®15 when he filed his fourth
motion for a continuance, Petitioner presentsaason to believe that Mr. Hotchkiss was unable
to complete the remaining work necessary teqaately prepare for ttian the one-month period
between his fourth motion f@ continuance and trighee Strickland466 U.S. at 690 (“A
convicted defendant making a claghineffective assistance mudentify the acts or omissions
of counsel that are alleged not to have beerrgBult of reasonablegiessional judgment.”).

After making his primary arguemt, Petitioner levies 31 adidinal complaints about the
way Mr. Hotchkiss handled his case. But Petitiqgerewides little detaihs to any of the 31
allegations of ineffective conduct. For exampldjtfemer alleges that his “attorney made a false

strategy move saying that geiner’'s dad had a pony tail.” CMoc. 1 at 16. Without more
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information, it is unclear exactly what dedait performance Petitionés referencing. Although
Petitioner’s pro se pleadings are liberally damsd, the court will not “assume the role of
advocate” and “fashion arguments for hirdriited States v. Hall746 F. App’x 773, 776 (10th
Cir. 2018) (quotations omitted).

For all the 31 allegations, Petitioner merebtass that his counsel was ineffective. He
does not attempt to establistattMr. Hotchkiss’ action, or lacéf action, prejudiced him.
Further, prejudice is not otheise apparent. | recommendeejing Petitioner’'s remaining 31
complaints without analyzing whether Petitgs demonstrated that Mr. Hotchkiss committed
error because, even if he did, Petitioner has fadeabstablish that these alleged errors prejudiced
him. His conclusory allegations are not enoughatisfy his burden testablish ineffective
assistance of couns@&ee Hall 746 F. App’x at 776 (“[C]onclusyg allegations alone, without
supporting factual avermentae insufficient to state\alid claim under § 2255.”).

For these reasons, | recommdedenying relief on all grounds presented in Ground Eight.

9. Evidentiary Hearing

Where the record for a Section 2255 raotfconclusively and expressly belie[s]
[Petitioner’s] claims,” no e@dentiary hearing is requireachibroda v. United State868 U.S.
487, 495 (1962)see also United Sates v. Lop#@0 F.3d 113, 120-21 (10th Cir. 1996); 28
U.S.C. § 2255(b). Additionally, ‘gneral conclusory allegation$ ineffective assistance of
counsel impose no obligation ¢me district court to condti@n evidentiary hearingHall, 746
F. App’x at 776. For the reasons discussed aboveetued is sufficient to dispose of each of
Petitioner’s allegations of inefféve assistance of counsel and general conclusory allegations

do not warrant a hearing. Therefore, | do maiommend that an evidenigghearing be held.
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10. Motion to Supplement

Fourteen months after filing $initial Motion to Vacate, rad almost four months after
filing his untimely reply, Petitiner filed a motion requesting sopplement his reply. CV Doc.

15. Petitioner seeks togplement his reply withdocumented materials,” case law, statutes, and
copies of interviews that suppahie arguments made in his regy. | recommend denying the
untimely motion to supplement. R@ner cannot continue to filadditional documents at any
time he chooses. Petitioner has had over a yeee $iling his Petition to move to supplement
and has already filed a 56-page reply. The €Calgo gave Petitioner a chance to present an
amended motion to the vacate to the Courtderew, CV Doc. 10, which Petitioner did not do,
CV Docs. 11, 13.

Additionally, in the middle of his Motion t¥'acate, Petitioner includes a Motion for
Continuance, asking for “morarie to prepare his case” because he did not have access to the
court documents he would like. Because | recommend coimgjdgs untimely reply, | also
recommend denying as mdegtitioner’s request for a contimae, as he had over five months
from the time the government filed ianswer to prepare his reply.

Finally, on June 12, 2020, Petitioner filed a noticengserrors and corrections to be made to
his reply. CV Doc. 14. | have reviewed the cotiens and find that nonenpact the analysis
listed above.

11. Certificate of appealability

Finally, | consider whether Petitioner is entitled to a certificate of appealaBi&ig28
U.S.C. § 2253(c)(1)(B) (providing no appeal nieeytaken from a “finabrder in a proceeding
under section 2255” unless the peitigr first obtains a ctficate of appealahitly). A certificate

of appealability may issue only if Petitioner “hmade a substantial showing of the denial of a
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constitutional right.” 28 U.&. 8 2253(c)(2). As discussén this Proposed Finding and
Recommended Disposition, | recommend finding Betitioner has failetb make the requisite
showing of a denial of a constiional right. | therefore recomme not issuing a certificate of
appealability.
CONCLUSION
For the above-stated reasohsecommend the following:

1. Consider Petitioner’s untimgkeply and deny his requdst continuance as moot;

2. Deny Petitioner’s Motion t&upplement (CV Doc. 15);

3. Deny relief on all eights grounds of Petitioner’s Motion to Vacate under 28 U.S.C. 8
2255 (CV Doc. 1; CR Doc. 157), without theed to hold an evidentiary hearing, and
dismiss this case; and

4. Decline to issue a certifite of appealability becauBetitioner has not made a

substantial slowing of the deniad a constitutional right.

Stre Ypiterey

STEVEN CAYARBROUGH
UNITED STATES MAGISTRATE JUDGE

THE PARTIES ARE FURTHER NOTIFI ED THAT WITHIN 14 DAYS OF
SERVICE of a copy of these Proposed Findingd &ecommended Disposition they may fil¢
written objections with the Clirof the District Court pursuamo 28 U.S.C. § 636(b)(1)A
party must file any objections with the Clerkof the District Court within the fourteen-day
period if that party wants to have appdlate review of the proposed findings and
recommended disposition. If no objections a filed, no appellate review will be allowed.
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