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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JESSICA ELLVINGER,
Plaintiff,
VS. No0.1:19-CV-00385-KRS

ANDREW SAUL, Commissioner of
Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court upon Riéiff's Motion to Reverse and Remand for a
Rehearing with Supportive Memorandum (Dt€), dated September 25, 2019, challenging the
determination of the Commissioner of the SoSeturity Administration (“SSA”) that Plaintiff
is not entitled to disability insurance benefits enditle 11 and Title XVI of the Social Security
Act, 42 U.S.C. 88 401-34, 1381-83f. The Comnuasr responded to Plaintiff's motion on
January 15, 2020 (Doc. 22), and Plaintiff filecealy brief on February 24, 2020 (Doc. 23).
With the consent of the parties to conddispositive proceedings in this matteeg28 U.S.C.

8§ 636(c); [ED. R.Civ. P. 73(b), the Court has considered garties’ filings and has thoroughly
reviewed the administti@e record. Having done so, the Coconhcludes that #gnAdministrative
Law Judge (“ALJ”) erred in her decision awil therefore GRANTPIaintiff's motion.

|. PROCEDURAL POSTURE

On March 28, 2014, Plaintiff fileen initial application for diability insurance benefits
and supplemental security incom8egAdministrative Record @R”) at 127-28). Plaintiff
alleged that she had become disabletlanch 10, 2014, due to bipolar disorder, manic-

depressive disorder, thyroidgimems, and emotional paird(at 255, 260). Her applications
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were denied at the initifevel on September 9, 201l .(at 89-128), and at the reconsideration
level on January 12, 201Kl(at 129-57). Plaintiffequested a hearingl(at 166-70), which
ALJ Ann Faris conducted on October 18, 2016 {deat 52-88). Plaintiff was represented by
counsel and testified at the hearinld. &t 52, 57-77). Plaintiff's fer also testified at the
hearing, as did vocational exp€tVE”) Mary Diane Weber. Id. at 78-86).

On February 15, 2017, the ALJ issued a deni$inding that Plaintffwas not disabled
under the relevant sectionstbé Social Security Actld. at 37-46). Plaintifrequested that the
Appeals Council review the ALJ’s decisiad.(at 30-33), but thisequest was deniedl( at 1-4).
Plaintiff subsequently sought judiciaMiew, and on July 10, 2018, the Honorable Laura
Fashing, United States Magistrate Judgantgd the Commissionenmopposed motion to
remand the case to the SSA for further proceediSg=id. at 834-36).

On remand, the Appeals Council held inAaurgust 7, 2018 order &t the ALJ had not
properly evaluated the opinion eeitce of Plaintiff's treating psyétrist, Fenimore Sartorius,
M.D.; that the ALJ’s weighting of opinion evides from Plaintiff's mother did not comport with
SSA regulations; and that the ALJ’s deterntimra concerning Plaintifs residual functional
capacity (“RFC”) failed to comply with SSA policy and was not supported by substantial
evidence. $ee idat 839-41). The Appeals Council theamanded Plaintiff’'s case to the ALJ,
directing her to evaluate apon evidence in compliance wiBSA regulations, to obtain
evidence from a psychological psychiatric expert awerning Plaintiff's mental impairments,
to give further consideration ®laintiff’'s RFC with specific references to the record, and to
obtain supplemental evidenfrem a VE if necessaryld.); see als®0 C.F.R. 88 404.977, .983

(discussing SSA procedures mmand from district court).

1 See als@rder (ECF. 18)Ellvinger v. Berryhil| 1:18-cv-23-LF (D.N.M. July 10, 2018).
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Meanwhile, Plaintiff filed a subsequent clainr fienefits under Title 1l and Title XVI of
the Social Security Act on January 16, 20B2dAR at 843-44). In her newer applications,
Plaintiff alleged that shedzame disabled on June 30, 2016 due to bipolar disorder, manic-
depression, anxiety, and posttimatic stress disordeBde idat 1076, 1080). Plaintiff’'s newer
applications were denied #ie initial leveé on May 4, 2018.1¢l. at 843-74). On August 7, 2018,
pursuant to the Appeals Council’s order of thaeda Plaintiff's earlier case, Plaintiff's newer
claims file was consolidatedlith her earlier claim.See idat 841). On September 13, 2018,
Plaintiff's now-consolidated newapplications were denied thte reconsideration leveld( at
875-912, 938-45).

Plaintiff again requestedteearing before the ALJSEe idat 946-47). On November 27,
2018, the ALJ conducted a hearing atheconsolidated claims fileSée idat 772-805).
Plaintiff was again represented by ceahand testified at this hearingee idat 772, 778-95).
Also testifying at the hearing was non-examinpsychological consultant Kristy Farnsworth,
Ph.D. {d. at 795-800), and VE Leslie Whitel(at 800-03).

On February 26, 2019, the ALJ issued her denidinding that Plairff was not disabled
under the relevant sectionstbé Social Security Actld. at 747-62). Plainff did not file
exceptions to the ALJ’s decision, and the App€&aancil did not otherwisassume jurisdiction;
thus, the ALJ’s decision became thesdi decision of the Commission&ee42 U.S.C. § 405(Q);
20 C.F.R. § 404.984(d). On April 26, 2019, Plaintilédi the complaint ithis case seeking

review of the Commissioner’s decision. (Doc. 1).
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[I. L EGAL STANDARDS
A. Standard of Review

Judicial review of the Commissioner’s d&on is limited to determining “whether
substantial evidence supporte flactual findings and whetheret\LJ applied the correct legal
standards.Allman v. Colvin813 F.3d 1326, 1330 (10th Cir. 2016¢e alsai2 U.S.C. § 405(g).

If substantial evidenceupports the ALJ’s findings and the cartéegal standards were applied,
the Commissioner’s decision stands, areghaintiff is not entitled to relieSee, e.gLangley v.
Barnhart 373 F.3d 1116, 1118 (10th Cir. 2004). Althougtoart must meticulously review the
entire record, it may neither reweigh the evidemaesubstitute its judgent for that of the
CommissionerSee, e.qgid. (quotation omitted).

Substantial evidence is “suaklevant evidence as a reasonable mind might accept as
adequate to support a conclusiddée Biestek v. Berryhill39 S. Ct. 1148, 1154 (2019) (quotation
omitted); Langley 373 F.3d at 1118 (quotation omitted)thdugh this threshold is “not high,”
evidence is not substantial if it is “a mere scintilBiéstek 139 S. Ct. at 1154 (quotation omitted);
“if it is overwhelmed by otheevidence in the recordlangley 373 F.3d at 1118; or if it
“constitutes mere conclusion@@rogan v. Barnhart 399 F.3d 1257, 1261-62 (10th Cir. 2005)
(quotation omitted). Thus, the Cownust examine theecord as a whole,Aicluding anything that
may undercut or detract from the At Jindings in order to determiriethe substantiality test has
been met."Grogan 399 F.3d at 1262. While an ALJ needt discuss every piece of evidence,
“[t]he record must demonstrate that the ALJ é¢dered all of the evidence,” and “a minimal level
of articulation of the ALJ’s assessment of thalewce is required in cases in which considerable
evidence is presented to counter the agency’s posi@itdn v. Chatey 79 F.3d 1007, 1009-10

(10th Cir. 1996). “Failureo apply the correct legal standand to provide tis court with a
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sufficient basis to detarine that appropriate legal principleave been followed is grounds for
reversal."Byron v. Heckler742 F.2d 1232, 1235 (10th Cl984) (quotation omitted).
B. Disability Framework

“Disability,” as defined by the Social SedyriAct, is the inability “to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be expected to resulteéattl or which has lasted can be expected to
last for a continuous period obt less than twelve monthsi2 U.S.C. § 423(d)(1)(A). The SSA
has devised a five-step sequential eviidngprocess to determine disabilifee Barnhart v.
Thomas540 U.S. 20, 24 (2003)yall v. Astrue561 F.3d 1048, 1051-52 (10th Cir. 2009); 20
C.F.R. 88 404.1520, 416.920. If a finding of disabilitynon-disability is diected at any point,
the SSA will not proceed thugh the remaining stepBhomas540 U.S. at 24. At the first three
steps, the ALJ considers the claimant’s currenkvaativity and the seviy of his impairment
or combination of impairmentSee idat 24-25. If no finding is direet after the third step, the
Commissioner must determine the claimant’s RFC, or the most that he is able to do despite his
limitations.See20 C.F.R. 88 404.1520(e), 404.1545(a)@1)6.920(e), 416.945(a)(1). At step
four, the claimant must proveat) based on his RFC, he is unable to perform the work he has
done in the pasBee Thoma®$40 U.S. at 25. At the final step, the burden shifts to the
Commissioner to determine whether, considerimgcihimant’s vocational factors, he is capable
of performing other jobs existing ingsiificant numbers ithe national economysee id.see
also Williams v. Bower844 F.2d 748, 750-51 (10th Cir. 1988) (discussing the five-step

sequential evaluation process in detail).
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[ll. T HE ALY’ SDETERMINATION

The ALJ reviewed Plaintiff's claim purant to the five-step sequential evaluation
process. (AR at 748-50). Firsthile acknowledging that Plaintihad engaged in some amount
of work since her onset date, the ALJ determithed none of this work amounted to substantial
gainful activity. (d. at 750). She then found at step twattRlaintiff sufferedrom the following
severe impairments: bipolar disorder, atyxidisorder, and polysubstance abukk).(The ALJ
also found that Plaintiff suffed from non-severe impairmerdgsleep apnea, migraine
headaches, hypothyroidism, and obesity. &t 750-51). At step tbe, the ALJ concluded that
Plaintiff did not have an impairemt or combination of impairments which met the criteria of
listed impairments under Appendixof the SSA’s regulationsld, at 751-53).

Proceeding to the next step, the ALJ reviewexevidence of record, including evidence
from medical and non-medical sources andrféiffis own subjectivesymptom evidenceld. at
753-760). In doing so, the ALJ accorded only “limiteeight” to Plaintiff's treating physician,
Dr. Sartorius, and to two treating nurse piteaners, Linda Ross, CNP, and Shari Scott,
PMHNP? all three of whom providopinions supporting a findingahPlaintiff is disabled.

(See idat 756-59) (citations omitt®. The ALJ also assigned "“little weight” to the opinions of
two psychological consultative aminers (“CEs”), John LanghiD., and Eligio R. Padilla,
Ph.D. 6ee idat 756, 759); Dr. Lang had found that Btdf “cannot hold a steady job” because
of her symptomsid. at 491-94), while Dr. Rflla had found multiple “rarked” limitations in

Plaintiff's ability to function {d. at 18-29). Conversely, the ALJ acded “significant weight” to

2The ALJ incorrectly stated that Ms. Scott has a Ph.D.4AR58), when in fact the gies concede that she is a
nurse practitioner and therefore is aot“acceptable medical sourcege, e.g.SSR 06-03p, 2006 WL 2329939, at
*2 (Aug. 9, 2006). It appears thilte ALJ improperly treated Ms. Sceis an acceptable medical source when
weighting her opinionsSeeAR at 758) (citing 20 C.F.R. 88 404.1527(c)(2)-(6), 416.927(c)(2)-(6)) (applying
regulations concerning the weightingaafceptable medical souropinions to Ms. Scott'spinion). On remand, the
ALJ will ensure that Ms. Scott’s opinions are evéddgpursuant to governing SSA policy and regulatiSes, e.g.
20 C.F.R. 88 404.1527(f)(1), 416.927(f)(1); SSR 06-03p, 2006 WL 2329939, at *2-6.
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the opinions of three non-exdning sources: Richard Sorems Ph.D., a state agency
psychological consultant who found that Pldfrguffered from relatiely minimal mental
impairments; Renate Wewerka, Ph.D., a state-@gpsychological consulta who affirmed Dr.
Sorensen’s opinion; and Dr. ir@worth, who attended Plairftff hearing and found no more
than moderate mental limitation§de idat 755-56). The ALJ also emrded “little weight” to
two other non-examining psychological consoisawho found no severaental impairments.
(See idat 755)

Based on her review of this record evideribe,ALJ concluded that Plaintiff possessed
an RFC to perform a full range of work at@lertional levels with certain mental limitations.
(Id. at 753). Moving to step fivéhe ALJ determined that whillaintiff is unable to perform
any past relevant work, she could perform pjbbs existing in sigficant numbers in the
national economy.See idat 760-61). The ALJ therefore condkd that Plaintiff's work was not
precluded by her RFC andatishe was not disable&de idat 762).

IV. DISCUSSION

Plaintiff alleges multiple erms concerning the ALJ’'s weigjhg of the opinions of Dr.
Padilla, one of the CEs who ewraed Plaintiff, and the opiniortd Ms. Scott, the psychiatric
nurse practitioner who regularigeated Plaintiff for her psychological ailments. Because the
Court concludes that the ALJ erred in her waigof Dr. Padilla’s opinions, the Court does not
reach Plaintiff’'s additional claims of err@@ee Watkins v. Barnha@50 F.3d 1297, 1299 (10th

Cir. 2003

3 Because Plaintiff's motion primarilsoncerns her alleged mental impairments, the Court does not address the
evidence concerning her purported physical impairments.

4n reaching this conclusion, the Court also entirelyedjards Plaintiff's two-page footnote citing other decisions
concerning this ALJ and her consideration of opinion evidesa=oc. 17 at 25-26 n.26). Plaintiff cites no
relevant relationship between those decisions and the instant case, and she points to no reas@ncabgshems
tiny fraction of the thousands of adjudications by the ALJ over a six-year period—should have astyoimihe
issues presented ihis case. The Court thereforerags with the CommissionesgeDoc. 22 at 21-22 & nn.7-8) that
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A. Dr. Padilla Reliance on Plaintiff's Statements

Dr. Padilla evaluated Plaintiff for fodmours on May 9, 2017, and he issued a report
summarizing his opinions three weeks lateR (28, 754). After reviewig Plaintiff's medical
records, speaking with her, and performing tasts an examination, the ALJ found that Plaintiff
suffered from marked impairments in multiple functional aregee (dat 18-29). The ALJ cited
multiple grounds for according “little weightd Dr. Padilla’s opinionsincluding a finding that
Dr. Padilla “relied heavily on #hclaimant's subjective report ®fmptoms and limitations.d.
at 759). Plaintiff challengesithweighting, arguing among othtiings that the ALJ did not
properly assess Dr. Padilla’s ojmns pursuant to SSA policy, thBt. Padilla’s opinions were
not heavily dependent on Plairfisf subjective statements, and that Dr. Padilla was permitted to
consider such statements in any eve®¢eDoc. 17 at 14-16, 18-19). The Commissioner
contends that the ALJ was permitted to disat Dr. Padilla’s opinionsn these groundsSée
Doc. 22 at 17-18).

“[Iln addition to discussing the evidensapporting his decision, the ALJ also must
discuss the uncontroverted evidence he chawset® rely upon, as well as significantly
probative evidence he reject€lifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996). This
rule itself leads to two further oalaries. First, “[i} is improper for the All to pick and choose
among medical reports, g portions of evidence favorable to his position while ignoring other
evidence.Carpenter v. Astrues37 F.3d 1264, 1265 (10th C2008) (quotation omittedsee
also Panas ex rel. M.E.M. v. Comm’r, SSA&5 F. App’x 430, 437 (10th Cir. 2019)
(unpublished) (noting relationship betweglifton and the rule against picking and choosing

among medical reports). Second, aelatedly, the ALJ is not perméd to “mischaracterize or

Plaintiff's citation to these decisionsisnproperly and irrelevant,” and Plaintiff's counsel is encouraged not to
repeat this approach in future filings before this Court.
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downplay evidence to support her finding8r{yant v. Comm’r, SSA53 F. App’'x 637, 641

(10th Cir. 2018) ynpublished) (citingalbot v. Heckler814 F.2d 1456, 1463-64 (10th Cir.
1987)). Rather, an ALJ must piide “appropriate explanatioigr accepting or rejecting”
medical opinionsSeeSSR 96-5p, 1996 WL 374183, at *5 (July 2, 1998 ALJ's failure to
appropriately explain why she adegdtsome of a CE’s restrictiobsit rejected others amounts to
legal errorSee Haga v. Astryd82 F.3d 1205, 1208 (10th Cir. 2007).

In unpublished caselaw, the Tenth Circui$ la@knowledged that “[t]he practice of
psychology is necessarily dependent, at legsaity on a patient's subjective statemerggé
Thomas v. Barnhartl47 F. App’x 755, 759 (10th Ci2005) (unpublished). Moreover, “a
consulting, examining physiciartsstimony is normally supposedhe given more weight than
a consulting, non-exanimy physician's opinion.Id. at 760 (citingRobinson v. BarnharB866
F.3d 1078, 1084 (10th Cir. 2004)). As such, “[tlheJAdannot reject [a CE’s] opinion solely for
the reason that it was based on [a claimant'sponses because such rejection impermissibly
substitutes [the ALJ’s] judgent for that of [the CE].Td. (citing Winfrey v. Chater92 F.3d
1017, 1022 (10th Cir. 19968¢ee also Langley v. BarnhaB73 F.3d 1116, 1121 (10th Cir.
2004) (noting that an ALJ may not rejectreating physician’s opinion based on mere
“speculative conclusion that the report was damaly on claimant’sbjective complaints”).

Trial courts therefore routinely reject an Ak substitution of her own “lay speculation and
assumptions” where an examining medical provider’s contrary opinion was “supported by tests,

evaluations, and reportsSee, e.gGarcia v. Berryhill No. CV 16-1034 CG, 2017 WL

5 SSRs are binding on the SSA, and while they do not haviettbe of law, courts traditionally defer to SSRs since
they constitute the agency’s interpretation of its own regulations and foundational s&gat8sllivan v. Zeblgy
493 U.S. 521, 531 n.9 (1990); 20 C.F.R. § 402s8%;also Andrade v. Sec'y of Health & Human Sg9% F.2d
1045, 1051 (10th Cin993) (SSRs entitled to deference). Because Plaintiff filed his claim with the SSA prior to
March 27, 2017, the new rules for evaluating opinion evidence set forth in 20 C.F.R. § 41 9210 apply here.
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3328184, at *4 (D.N.M. Aug. 3, 2017) (citingctory v. Barnhart121 F. App’x 819, 823-24
(10th Cir. 2005) (unpublished(finding reversible error wherALJ assigned only “partial
weight” to examining provider’s opinions caraing severity of limitations and instead
concluded from her own obsetians that claimant “appearedpable in most social
situations”).

On the other hand,Thomasdoes not stand for the proptisin that an ALJ cannot, in
determiningwhat weight to assign an opinipconsider that the opiom is based on subjective
information provided by the claimantiouston v. Colvin180 F. Supp. 3d 877, 888 (D.N.M.
2016) (citing 147 F. App’x at 759-60). “Although tAé&.J cannot substitute sijudgment for that
of a psychiatrist, the Tenth Circuit has natbidden an ALJ from considering information
unavailable to the psychiatristaihdiscredits the subjective statents on which the psychiatrist
relied.” Id.

Here, the ALJ discounted Dr. Padilla’s opirsan part because he purportedly “relied
heavily on the claimant’s subjectivepaat of symptoms and limitations.S€eAR 759).

However, Dr. Padilla’s opinioitself makes clear that ttd notrely “heavily” on Plaintiff's

own statements, but instead considered themlgae of several factors informing his detailed
report and the resulting conclaas. In finding otherwise, the ALmischaracterized Dr. Padilla’s
report, ignored probative evidence, and engagéupermissible “picking and choosing” among
the available medical evidence.

To begin with, Dr. Padilla straightforwardéyated that he relieabt only on Plaintiff's
statements, but also on “a brieferview with her parents,rmental status examination, the
administration of the Wechsler Adult IntelligenSeale (WAIS-1V),” anda review of extensive

medical records covering the past three ye&ee dat 18). Even in the more subjective

10
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portions of the report, Plaintiff'statements are citedlatvely few times; at least as frequently,
Dr. Padilla states or implies that his infoioa on Plaintiff came fronother sources, such as
“her mother” and “[m]edical records.5¢e idat 19-20). And from tt point forward, Dr.
Padilla’s findings appear to be wholly preetdson “tests, evaluationand reports” of a more
objective natureSee Garcia2017 WL 3328184, at *4. Dr. Padilla edtin his mental status
examination—a record of certain objectivedings—that Plaintiff appeared “disheveled,”
missed two out of five “serial sevens,” svanildly disoriented, showed mild cognitive
impairment, had judgment “adversely affectedlogr] mood state,” showed impaired decision-
making, presented dysphoric mood and consistiett, and demonstrated an “inability to
manage mood states otane and the loss of adrol of her life.” SeeAR at 21). Further, the
WAIS-IV administered by Dr. Paddlrevealed “borderline” funatning in perceptual reasoning,
working memory, and processing speed, anig “low average” function in verbal
comprehensionSee idat 22-23). After recoidg the WAIS-IV results, Dr. Padilla draftédo
and a half pagesf more detailed findings explicitistemming from thisagnitive assessment.
(See idat 23-25). Although these aajtive measures arecfally consistentvith Dr. Padilla’s
resulting opinions, the ALJ never mentioned Badilla’s examinations of Plaintiff, the
cognitive tests he administerdy his reliance on Plaintiff’'s medical recordsf.(d. at 759).

In Victory, an unpublished but persuasive decisiba,ALJ similarlyconcluded that a
treating physician’s opian “was based on claimant’s ownbjective report of her symptoms”
and was therefore due to be disregaréesk Victoryl21 F. App’x at 823. The Tenth Circuit
rejected this conclusion, holding that theras “no support in theecord for the ALJ's

conclusion. Nothing in [the physitia] report indicates that Hesed his opinion on claimant's

5 The ALJ states elsewhere, without elaboration, that DiillR&did testing” with Plaintiff during her examination.
(AR at 754). This “testing” is not addressedhie ALJ’s evaluation of Dr. Padilla’s opinion&de idat 759).

11
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subjective complaints, and the ALJ's finding ignak®f [his] examinations, medical tests, and
reports.”See idBecause the ALJ’s findings “rest]] on his speculative, unsupported
assumption” that the physiciargpinions were based on theiol@ant’s subjective statements,
the Tenth Circuit held that the ALJ had “failedfollow the correct legal standards” and that
remand was require@ee idat 823-24 (citind.angley 373 F.3d at 1121).

Other members of this Courave persuasively applidfctory to situations that are
similar to the instant case. For exampleGarcia, the ALJ concluded that a CE’s opinions
regarding a claimant’s mentafitations were entitled to legseeight because those opinions
were based on the “claimant’s representatiotigerahan available evidence” and because the
claimant “appeared capablernmost social situationsSee Garcia2017 WL 3328184, at *4.
However, the record established that the CE, k. Padilla, had perfmed several tests and
recorded his own observation’s regdiag the claimant’s functioningee id From this record,
the Honorable Carmen E. Garza,itdd States Magistrate Judge,

discern[ed] no evidenceuggesting [the CE] basedshbpinion on [claimant’s]

statements rather thanshown evaluation and examtian. . . . [The] report does

not merely parrot [claimant’s] subjective complaints. Rather, the ALJ appears to

have speculated on her own that [thg €Hied on [claimant’s] statements. Doing

so was clearly error. . . . Here, asMictory, the ALJ appears to have ignored the

tests and evaluation [the CE] performaad relied instead on her “speculative,
unsupported assumption.”

See idat *4-5 (citing,e.g, Victory, 121 F. App’x at 823-24;angley 373 F.3d at 1121).

Other decisions of this Court, addressing similar circumstances, have echoed Judge
Garza’'s reasoning and conclusiongsiarcia. See Tenorio v. BerryhjlCV 17-1092 JHR, 2019
WL 530016, at *5-6 (D.N.M. Feb. 11, 2019) (citirgg, Robinson366 F.3d at 1083) (reversing
where ALJ’s conclusion that CE “rel[ied] soledy [claimant’s] medical records” appeared to be
“nothing more than speculah,” given that CE’s findigs “were based both on her

examination . . ., her review of the recardd on [claimant’s] subjective complaints’$herman

12
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v. Berryhill, No. CV 16-310 CG, 2017 WL 3575868, at *6 (D.N.M. Mar. 30, 2017) (quoting
Victory, 121 F. App’x at 823) (finding reversiblegal error where AllL concluded that CE
“relied too heavily” on claimant’subjective statements in formtiteg mental RFC, when in fact
the CE “reviewed [claimant’s] medical and pmral history” and ALJappear[ed] to have
ignored [the CE’s] review andetpossibility that her conclusiomight well have been based on
[her] recent first-hand exaination and observationsee alsd.andon v. Berryhill CV 18-309
CG, 2018 WL 6788526, at *7 (D.N.M. Dec. 26, 201&nfe as to treating physician’s opinion).

The Court findsVictory, Garcia, and the other aforementionéécisions to be persuasive
and fully applicable to the instant case. Ashiase cases, the ALJ’s cdasion that Dr. Padilla
“relied heavily on [Plaintiff's] subjective report siymptoms and limitatits” (AR at 759) finds
no support in the actual text of his report, vhig instead expresslygmised on his first-hand
observations, objective examination findings, cogaitesting results, and a thorough review of
Plaintiff's medical recordn addition toPlaintiff's statementssge id.at 18-29). Because the
ALJ’s finding rests on her “speculative, unsuppodsdumption” rather thathe evidence itself,
her weighting of Dr. Padilla report does not comport wigloverning legal standardSee, e.g.
Victory, 121 F. App’x at 823-24. On this basis, alone, the Commissioner’s decision is due to be
remanded.

The reversible error does not end there AAJ must consider the “supportability” of a
medical source’s findings—that ihe degree to which the medical source “presents relevant
evidence to support a medical opinion, partidularedical signs antaboratory findings™—
when assigning weighid his opinionsSee20 C.F.R. 88 404.1527(c)(3), 416.920(c)(3).
Although an ALJ does not need to discuss eyéece of evidence she relied upon, the record

must show that she actually considered all of the evid&Ge=eClifton79 F.3d at 1009. But

13
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here, as previously noted, the ALJ appears to htiegether ignored thesults of the mental
status examination and cognitive tegtadministered by Dr. Padillaf{ AR at 759), which on
their face appear to be consistent withfimdings concerning Plaintiff's limitationsée, e.g.id.
at 20-29). On this record, the Court canngttsat the ALJ adequely considered the
supportabilityvel nonof Dr. Padilla’s opinionmeaning that her weighyg of that opinion did
not following the relevat legal standards.

Further, in discussing the vght that she assigned to.Madilla’s report, the ALJ
asserted that his findings were “not consistent with or supported by [Nurse Practitioner] Scott's
treatment notes, which show that the claimsugenerally stable on medications when she is
sober.” (AR at 759). This is an odd basis for aceuydittle weight to DrPadilla’s report, given
that the ALJ similarly accordétimited weight” to Ms. Scotts opinions, which were in many
ways consistent with Dr. Padilla’s own determinatio8ggidat 758-59). By contrast, as noted
above, the ALJ’s decision entirely fails to addrd®e results of the maltstatus examination,
WAIS-1V testing, and other objective measuaesninistered by Dr. Padilla himselfhe
resulting impression is that the ALJ choseligregard Dr. Padilla’ebjective findings that
supported a finding of disability, while instead giving greateramed to the objective findings
of an otherwise-rejected n@tceptable medical sa@ whose treatments notes purportedly
supported a finding of non-disability. Such “kileg and choosing” of medical evidence also
amounts to impermigsie legal errorSee, e.g.Carpenter 537 F.3d at 1265.

In summary, the ALJ’s cotgsion that Dr. Padilla “deed heavily” on Plaintiff's
subjective statements does not accurately chaiaeter. Padilla’s reportyut instead seemingly
reflects the ALJ’'s own “sgculative, unsupported assungpii about that reporSee Victory121

F. App’x at 823. Moreover, by apparently ignorthg results of Dr. Padilla’s examination and
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testing of Plaintiff, the AL&ngaged in improper “picking and choosing” of medical evidence
without demonstratig that she properly codgred the supportabilityf Dr. Padilla’s opinions.
See, e.gCarpenter 537 F.3d at 1265;lifton, 79 F.3d at 1009-10. As a consequence, the ALJ’'s
evaluation of Dr. Padilla’s opiniafailed to apply the correct ldgdandards and cannot be said
to be supported by substantial evidence. Accorgjrigjaintiff's motion is due to be granted, and
this matter must be remanded so thatAh@ may properly weigh DrPadilla’s opinions.
B. Other Arguments

Because the foregoing analysis requires reinthe Court need not address Plaintiff's
remaining claims of error in detail. Howevemnae the ALJ will be reviewing this matter again
in any event, the Court makess® brief observations as to Plaintiff’'s remaining arguments.

First, Plaintiff objects to the ALJ’s condion that Dr. Padilla’énding of borderline
intellectual functioning was “not consistenitlw[her] educational or work history.SgeDoc. 17
at 18) (citing AR 759). Although &ALJ was permitted to considetaintiff's pre-onset work
history in evaluating Dr. Padillaigport, and apparently did seeg, e.g.AR 759), the ALJ also
found that Plaintiff could not actualfyerform this past relevant workde id.at 760-61), which
would appear to weigh against her conclusiat this work histornsupports a finding of non-
disability. Moreover, the recoméflects that Plaintiff held opltwo jobs—below the level of
substantial gainful employment—atfter her ordagte, the longest of wdh included a period of
suspension due to her symptoms, and both of wdileyedly ended in her termination due to her
symptoms. (Seml. at 751-52, 753);see also idat 247, 250) (showing014 and 2015 earnings
history), (id. at 750, 778-80) (discussing 2014-16 work history). The ALJ does not explain how
this tumultuous post-onset work history wouldiheonsistent with DrPadilla’s findings of

borderline functioningSee, e.gKeyes-Zachary v. Astrué95 F.3d 1156, 1166 (10th Cir. 2012)
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(holding that the court should be able to “fellthe adjudicator’s reasing in conducting its
review”). While it is not clear that these@imstances independently require reversal,
particularly since Plaintiff ¢&s no authority to that effean remand the ALJ should more
thoroughly explain her esoning on this point.

Second, the ALJ also discounted Dr. Padilgions on the grounds that he “saw the
claimant solely for the purpose génerating material supporting ttBsability claim, rather than
for treatment.” (AR at 759). The Commissioner cattyegbserves that the nature and extent of a
medical source’s relationship with the claimararisappropriate factor for the ALJ to consider
when according weight to the source’s opinidse20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2).
On the other hand, Plaintiff arguihat it was inappropriate fdhe ALJ to outright reject Dr.
Padilla’s opinion on the badilsat he only saw Plaintiff a& one-time CE, given the
consideration typically accordéd CE’s, and particularly givethat the ALJ accorded “great
weight” to the opinion of anoth&€CE, Raul Young Rodriguez, M.pwho also saw Plaintiff only
one time. $eeDoc. 17 at 19-20) (citingg.g, Mascarenas v. ColvjriNo. 1:15-cv-248-CG, 2016
WL 9777191, at *7 (D.N.M. June 20, 2016)). Tharay well be valid rasons for according
different weights to the two C&pinions even though both wesbtained in the same manner.
See, e.gChapo v. Astrug682 F.3d 1285, 1291 (10th Cir. 2012) (“An opinion found to be an
examining rather than treating medical-sowp#ion may be dismssed or discounted, of
course, but that must be bdsen an evaluation of all of éhfactors set out in the cited

regulations and the ALJ must tpride specific, legitimate reasofw rejecting it.””). However,
because the ALJ did not explain her readonsiccording Dr. Young Rodriguez’s opinions
“great weight,” the Court has no waylafowing whether thas the case her&ee, e.g.

Mascarenas2016 WL 9777191, at *7 (“The ALJ rejected [one CE’s] opinion, even though it
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was obtained in the same manner as [another §irsons]; therefore, th€ourt cannot say that
substantial evidence supports the weightAhé placed on [the first CE’s] opinion.”). On
remand, if the ALJ continues to axd lesser weight to Dr. Padilk opinions than to those of
Dr. Young Rodriguez, she should explaiore thoroughly why this is the case.

Finally, Plaintiff raises a number of argumerdggarding the weight the ALJ accorded to
the opinion of Ms. Scott, Plaifits treating psychiatric nurspractitioner. (Doc. 17 at 20-26).
Among the reasons cited in agsing “limited weight” to Ms.Scott’s opinion, the ALJ found
that medical evidence did not suppBlaintiff's statements to M&cott that she had a history of
“multiple psych hospitalizations/ER stlbation visits” in recent yearsSEeAR at 758). In so
finding, the ALJ cited a single 20t®spitalization involving a suide attempt, while simply
characterizing other emergenmom visits as being for ‘arious complaints, including
abdominal pain.” $ee id. However, as Plaintiff notes, thecogd also establishes that Plaintiff
visited an emergency room in June 201®fwing another alleged suicide attem@@e¢€ idat
1216-52). Troublingly, the ALJ does not addresstioispitalization at alinstead stating only
that Plaintiff has not requiradpatientpsychiatric treatment in receyears. (AR at 758). It is
not clear whether the ALJ inteanally framed her narrative ®void discussing Plaintiff's
relevant June 2016 hospital visit or simply failec¢émsider it altogether; either approach would
be errorSee, e.gClifton, 79 F.3d at 1009-10 (providing that]tje record must demonstrate
that the ALJ considered all of the evideri@)d she must discuss “significantly probative
evidence [s]he rejects"$ee also Bryant753 F. App’x at 641 (ALJ myanot “mischaracterize or
downplay evidence to support her findings”) €TALJ should address this hospital visit on
remand and, if necessary, explainyghe finds that incident to lieconsistent with Plaintiff's

statements to Ms. Scott.
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V. CONCLUSION
The ALJ erred in her review of Plaintiff’ pplications for disabity insurance benefits
and supplemental security income by failingptoperly weigh Dr. Padi#l's opinions pursuant to
controlling legal standards and fayling to support that weightg with substantial evidence.
Accordingly, Plaintiff's Motion to Revessand Remand for a Rehearing (Doc. 17) is
GRANTED, and the Court remands this case badk¢éoSSA for proceedings consistent with

this opinion.

KEVIN R. SWEAZEA
UNITED STATES MAGISTRATE JUDGE
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