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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

SHAWN AMMONS and
JESSICA AMMONS,

Plaintiffs/Counér-Defendants,
VS. CivNo. 19-419SCY/JHR
SENTRY INSURANCE COMPANY,

Defendant/Counter-Plaintiff.

MEMORANDUM OPINION AND ORDER GRANTING DEFEN DANT'S MOTION FOR
SUMMARY JUDGMENT, DENYING PLAINTIFES' MOTION FOR SUMMARY
JUDGMENT, AND DENYING PLAINTIFES ' MOTION TO AMEND COMPLAINT

This Opinion addresses Riéiffs’/Counter-Defendantdotion for Partial Summary
Judgment for UM Benefits (Doc. 13), filed May 24, 2019; Defendant’s/Counter-Plaintiff's
Cross-Motion for Summary Judgment (Doc. Xif¢d June 12, 2019; and Plaintiffs’ Opposed
Motion for Leave to File First Amended Comiplia(Doc. 33), filed September 12, 2019. | held a
hearing on these motions on December 16, 2019. Ddkc. 39.

The central issue before the Court is whe®laintiffs are entitled to recover punitive
damages under their uninsuredperty damage covega for the actions of an unknown thief,
who crashed Plaintiffs’ car aftstealing it. Defendant argutsat Plaintiffs have no valid
punitive damages claim under their uninsurezpprty damage covega for two primary
reasons: (1) uninsured motor vehicle coverageafoich the punitive damages claim is based) is
not available for insured vehicles such as theaingsue here, and (8yen if such coverage

were available, punitive damages are notlalsée against an unknown tortfeasor. Regarding

! Pursuant to 28 U.S.C. § 636(c) and Fed. R. Bi 73(b), the parties have consented to me
serving as the presiding judge and entering final judgment. Docs. 5, 7, 8.
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Defendant’s first argunmd, although the operative policy defmBlaintiffs’ vehicle as insured
(and therefore ineligible for uninsured motodstrerage), it is unceitawhether this policy
exclusion would be valid under New Mexico’s ibsured Motorist Act. Regarding Defendant’s
second argument, the Court agréest punitive damages, whicheameant to punish and deter,
are not available against an unkmotertfeasor. The Court therebodetermines that Plaintiffs
are not entitled to the punitive damages they seek.

Although this conclusion necessarily resolvestd the issues Plaintiffs raise in their
complaint, a portion of Plaintiffs’ extra-contractadiegations not relatet denial of coverage
remains viable. Specifically, the Court’s decisibat punitive damages are not available against
an unknown tortfeasor has no effect Plaintiffs’ extra-contractli@laims that are premised on
Defendant’s alleged delays in responding to Bfshrequests. However, Plaintiffs’ failure to
allege sufficient facts to sustdimose allegations makes them subjealismissal. Plaintiffs shall
be allowed 30 days from the entry of this Orttiemove to amend to meedy this deficiency.

Thus, the Court denies Plaintiffs’ Pattiotion for Summary Judgment and grants
Defendant’s Motion for Summary dgment. The Court also denias futile Plaintiffs’ Motion
for Leave to File First AmendeComplaint because the claiinsthat proposed amendment
would be subject to dismissal.

BACKGROUND

This case arises from the theft of Plaintiffshige, which was stolefrom an auto repair
shop on November 22, 2018. Plaintiffs’ UndigmiMaterial Facts (“P-UMF”) 1. A police
officer later spotted the stolen vehicle andi@ted a traffic stop. Doc. 27 at 1 (Joint Status
Report). The driver fled, leath the officer on a chaskl. The officer lost gjht of the vehicle

but later found it unoccupied and crashed.P-UMF 2. The auto repair shop’s insurer paid



Plaintiffs for the property damage the car. Defendant’s Ungisted Material Facts (“D-UMF”)
7. Plaintiffs seek, under their uninsured (“UNMiderinsured motorist (“UIM”) policy with
Defendant Sentry Insurance Company, only puaitlamages for the acts of the unknown thief.
D-UMF 7. Defendant Sentry denied the claisserting that UM propertdamage coverage does
not provide coverage for thefeeDocs. 13-3 to 13-10.

Plaintiffs initially filed this suit in sta court. Doc. 1-1. The Complaint brings three
counts: (1) UIM benefits; (2) breacti contract; and (3) violatiors the insurance practices act,
insurance bad faith, and punitive damad@sDefendant removed the tter to federal court,
Doc. 1, and filed a counterclaim with two counts: (1) declaratory relief regarding UM/UIM
coverage; and (2) declaratory relief regarding UM/UIM limits. Dbd?laintiffs now seek partial
summary judgment on Count | ofetin Complaint and on Count Il &fie Counterclaim. Doc. 13.
Defendant filed a cross-motioseeking summary judgent on all three cousitof Plaintiffs’
Complaint. Doc. 17.

STANDARD OF REVIEW

“The court shall grant summary judgmenthi&é movant shows that there is no genuine

dispute as to any material faotd the movant is entitled to judgnt as a matter of law.” Fed. R.

2 In their cross-motions, both partieddaess whether Plaintiffs are entitledutsinsuredmotorist
coverage. In their complairtipwever, Plaintiffs refer tanderinsuredmotorist benefits. Doc. 1-
1. The unknown thief whose acts serve as thesldasPlaintiffs’ punitve damages claim is
uninsured rather than underinsur@dh. States Ins. Co. v. Fro4990-NMSC-065, 1 1, 793 P.2d
1341 (the “statute equates uninsd and unknown motorists”). &refore, the Court construes
Plaintiffs’ Complaint as seekg uninsured rather than undetnsd benefits. While uninsured
and underinsured motorist covgeaare generally treated thersg subsection A of NMSA § 66-
5-301, which addresses circumstances where no mseexists, uses therte “uninsured motor
vehicles.” In contrast, subsection B, which agplwhen there is underimance, uses the term
“underinsured motorist.” Because the partiegtfsrplace significance on whether it is the
motorist or the vehicle that is uninsured, @rurt takes care to regnize the precise language
used in the governing section of NMSA 8§ 66-5-301.



Civ. P. 56(a). A dispute about a teaal fact is “genuine” ithe evidence is such that a
reasonable jury could return a verdict for the non-moving pArtgierson v. Liberty Lobby, Inc
477 U.S. 242, 248 (1986). In other words, a dismutgenuine “if there is sufficient evidence on
each side so that a rational tredrfact could resolve the issuther way,” and it is material “if
under the substantive law it is essential ®phoper disposition of the claimBecker v.
Bateman 709 F.3d 1019, 1022 (10th Cir. 2013) (intempadtation marks omitted). In reviewing
a motion for summary judgment, the Court vidis evidence and all reasonable inferences
therefrom in the light most ¥@rable to the non-moving part$.E.C. v. Thompsoi32 F.3d
1151, 1156-57 (10th Cir. 2013) (intetmpuotation marks omittednitially, the party seeking
summary judgment has the burden of showing thettts no genuine dispugas to any material
fact. See Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th Cir. 1993). Once the
moving party meets its burdengthon-moving party must showathgenuine isses remain for
trial. Id.

Because this Court is sitting in diversityigdiction, the substantive law governing this
case is that of New Mexic®acher v. Westlake Nursing Home Ltd. P’sBipl F.3d 1152, 1164
(10th Cir. 2017). New Mexico courts “resel questions regarding insurance policies by
interpreting their tens and provisions in accordance with the same principles which govern the
interpretation of all contractsPonder v. State Farm Mut. Auto. Ins. C2000-NMSC-033, 1 11,
12 P.3d 960 (internal quotation rka omitted). “In order to dermine coverage, [courts]
initially look to the language of the policy itself3onzales v. Allstate Ins. Cd.996-NMSC-
041, 112, 921 P.2d 944. New Mexico courts “interpretmbiguous insurance contracts in their
usual and ordinary sense unless the langoatiee policy requiresomething different.1d.

(internal quotation magkomitted). “Thus, when the policy language is clear and unambiguous,



[courts] must give effect to the ewact and enforce it as writterPbonder 2000-NMSC-033,
1 11. “But when an insurance provision does conflict with atetait is void.”"Chavez v. State
Farm Mut. Auto. Ins. Cp1975-NMSC-011, 1 6, 533 P.2d 100.

DISCUSSION

The amount in controversy needed to stain diversity juri sdiction is met.

Before addressing the merits of the pegdiross-motions, the Court must determine
whether it has subject matter jurisdiction to he&r tase. Plaintiffs originally filed this lawsuit
in state court and Defendant removed it to febeourt, citing diverisy jurisdiction under 28
U.S.C. § 1332. Doc. 1 at 2. Section 1332(a) givdsrf courts “original jusdiction ofall civil
actions where the matter in controversgeaeds the sum or value of $75,000, exclusive of
interest and costs, and is betwegrzens of different States . .”.When a plaintiff files a civil
action in state court over witic¢he federal court would haweeiginal jurisdiction based on
diversity of citizenship, the defdant may remove the action taésal court, provided that no
defendant is a citizen of the Stah which such action is brougl@ee28 U.S.C. § 1441(a), (b).
However, if the federal court determines it lackibject matter jurisction, such as lacking
diversity jurisdiction, it must m@and the matter to the stateurt. 28 U.S.C. § 1447(c). The
removing party bears the burden of estaltighhe requirements féederal jurisdictionMartin
v. Franklin Capital Corp.251 F.3d 1284, 1290 (10th Cir. 2004hrogated on other grounds by
Dart Cherokee Basin Operating Co. v. Owebisgd U.S. 81 (2014).

In this case, the parties do not disputa they are citizens of different stat€seDoc. 1
at 2. Rather, Plaintiffs challenge whether the amount in controieensgt. Doc. 21 at 16.
Plaintiffs assert that the Cdwghould dismiss Count Il of tHefendant’s Coumtrclaim (seeking
declaratory relief regarding UIM/UM limits) becauthe amount of available UM coverage is

only $14,763.37—that is, $25,000 minus the offset froenuthderlying settlement with the auto



repair shop. Doc. 13 at 25. Ritffs argue that Defendaonly brought Count Il of the
Counterclaim to justify removintipe case to federal court whitre amount in controversy is
clearly less than $75,00@. Although Plaintifs’ argument focusesn the Defendant’s
Counterclaim, the Court must begin withether it has subject rtiar jurisdiction over
Plaintiffs’ Complaint®

To determine the amount in controversy,abart should first look tehe complaint. If
the plaintiff’s complaint, filed in state court, dents monetary relief of a stated sum, that sum,
if asserted in good faith, is “deemed to beaheount in controversy.” 28 U.S.C. § 1446(c)(2).
When the plaintiff's initial pleading seeks nonnatery relief or does nattate the amount in
controversy, the defendantistice of removal may do shil. 8 1446(c)(2)(A). “[A] defendant’s
notice of removal need incluaaly a plausible allgation that the amount in controversy
exceeds the jurisdictional threshold. Eviderstablishing the amount is required by
81446(c)(2)(B) only when the pl#iff contests, or the couiquestions, the defendant’s
allegation.”Dart Cherokee574 U.S. at 89. Thus, “when a defendant seeks federal-court
adjudication, the defendant’s amount-in-conénsy allegation should be accepted when not
contested by the plaintifir questioned by the courtd. at 87.

If the defendant’s allegation regarding thecamt in controversy is contested, Section
1446(c)(2)(B) provides that “reowal of the action is prop@n the basis of an amount in
controversy asserted” by thefdedant “if the district court finds, by the preponderance of the
evidence, that the amount in controversy exsé#tk jurisdictional minimum. As the Supreme

Court has explained, “[t]his prova . . . clarifies the proceduiin order when a defendant’s

3 Plaintiffs do not seek remand to state caNdnetheless, the Court has an independent duty to
ensure it has subjentatter jurisdictionSee Turk v. United States Auto. As859 F.2d 842, 844
(10th Cir. 1988).



assertion of the amount in cootersy is challenged. In sucttase, both sides submit proof and
the court decides, by a preponderance of the evidence, whethendhat-in-controversy
requirement has been satisfieDart Cherokee574 U.S. at 88. A defendant seeking removal
can establish jurisdicti@ml facts by a preponderance in many ways:

by contentions, interrogatories or adsiisms in state cotirby calculation from

the complaint’s allegations[;] by referencethe plaintiff's informal estimates or

settlement demands|[;] or by introducing ende, in the form of affidavits from

the defendant’'s employees or experts, abow much it would cost to satisfy the
plaintiff's demands.

McPhail v. Deere & Cq.529 F.3d 947, 954 (10th Cir. 2008) (quotMgridian Sec. Ins. Co. v.
Sadowski441 F.3d 536, 541-42 (7th Cir. 2006)). defendant is able® prove these
jurisdictional facts, the matter should stay iddeal court unless it is legally certain that the
amount in controversy is not méd.; see also Hammonds v. Stamps.com, B¥4 F.3d 909,
912 (10th Cir. 2016) (“to justify dmissal under this standard it shappear to a legal certainty
that the claim is really for legban the jurisdictional amount”).

In this case, Plaintiffs do noiemand a stated sum in their Complaint; instead, they seek
punitive damages under the UM portiofntheir policy, as well as damages for breach of contract
and extra-contractual claims, including punitive damages and attorney’'SésBmc. 1-1. In
the Notice of Removal, Defendant alleges thdaifRiffs have a Sentry policy with limits of
$25,000 for Uninsured Motorist Property Dam&@§#VIPD’) and have four vehicles insured
under the policy. In the course otthdjustment of the claim, Piaiffs have claimed that their
policy has a total of $100,000 stacked UM/UIM property damag®verage.” Doc. 1 at 2.
Defendant further explains thRtaintiffs demanded $55,000 gettle their property damage
claim and also claim damages &xtra-contractual claims antt@neys’ fees, which “makes it

possible to establish hetfgat $75,000 is ‘in play.”ld. at 3-5 (citing cases in which juries



awarded punitive damages against an insurance company for bad faith and unfair insurance
claims practices).

The Court finds, by a prepondecanof the evidence, thatedlamount in controversy is
satisfied. Before they filed suit, Plaintiffs demanded $55,000 to resolve their punitive damages
UM claim. Doc. 13-4. In makinthat demand, Plaintiffs claimelat they had not received the
requested rejection forms aritus “can only assume thoserfes do not exist and therefore
applicable coverage must be reforme&100,000 in stacked UM property damage coverage.”
Id. After making their demand, Plaifi$ received the fjection forms. Doc13-6. Plaintiffs now
assert that because their Complaint doestaté that the rejectn forms are invalid, the
Complaint clearly seeks only $25,0fa0 their property damage claim. Yet, the Complaint does
not make clear that Plaintiftsre seeking less than their paws demand. Omitting a specific
demand is not the same as conceding thigt$#b,000 is available for the property damage
claim. Additionally, Plaintiffs offer no othexvidence to show that they communicated to
Defendant, after receiving the rejection forthst they were seeking only $25,000 in coverage
or that they would not be seeking téaren the rejection under New Mexico law.

In addition to the property damage claitaintiffs also seek damages for extra-

4 At oral argument, Plaintiffstated that their earlier demawds no longer valid and, at this
point, they would not age to accept less than $75,000.

® In the present motion, Plaintiffs concede that only $25,000 is at isstiefioproperty damage
claim. Doc. 13 at 25. However, “[the determiion of whether the amount in controversy
requirement is satisfied is basaa the amount in controversy claimaidthe time that notice of
removal is filed in federal couttMoody v. Dollar Tree Store 296Ko. CV 18-1189 JB/KK,

2019 WL 3322872, at *9 (D.N.M. July 24, 2019) (emphasis adde@)alscAranda v. Foamex
Int’l, 884 F. Supp. 2d 1186, 1208 (D.N.M. 2012) (postaeal evidence magerve to clarify

what amount was in controversy when the caseamoved, but not total the amount after
removal). Further, Plaintiff£oncession does not address potential damages under their extra-
contractual claims.



contractual claims. In the Nog of Removal, Defendant proesl general calculations based on
those theories and what previguses have awarded, showingthuries have awarded large
sums for bad faith. Doc. 1 at 3-4. Plaintifféen no rebuttal to those [calations. Accordingly,
the Court finds that Defendant has shown byep@nderance of the evidence that more than
$75,000 is at issue in this case, #mat there is no legal certaintyat$75,000 or less is at stake.
Because the Court has subject-matter juriszicover Plaintiffs’ Complaint, it likewise
has subject-matter jurisdictiaver Defendant’s CounterclaimoGnterclaims are categorized as
being either “compulsory” or “permissive.” &eR. Civ. P. 13(a), (b). A counterclaim is
compulsory if it “arises out dhe transaction or occurrence tiethe subject matter of the
opposing party’s claim.” Fed. R. Civ. P. 13(3jf). Defendant’s requst for declaratory
judgment arises out of the santispute as Plaintiffs’ Complaint. The Court thus has subject-
matter jurisdiction over the Counterclafrhl.L.R.B. ex rel. Int'| Uron of Elec., Radio & Mach.
Workers, AFL-CIO-CLC v. Dutch Boy, Inc., Glow Lite DBO6 F.2d 929, 932 (10th Cir. 1979);
see als@8 U.S.C. § 1367(ajzlob. NAPs, Inc. v. Verizon New England i3 F.3d 71, 85-86

(1st Cir. 2010).

¢ Defendant’s counterclaim seeks declaratetief under 28 U.S.C. § 2201. Doc. 4. The Court
has discretion over whether toana declaratory judgment actiddee State Farm Fire & Cas.
Co. v. Mhoon31 F.3d 979, 982 (10th Cir. 1994) (“The Same Court as long made clear that
the Declaratory Judgment Act gave the fedeoalrts competence to kea declaration of

rights; it did not imposea duty to do so0.”) (citin@rillhart v. Excess Ins. Cp316 U.S. 491, 494
(1942)). There are several facdhe court should consider ardeciding whether to hear a
declaratory actiorid. at 983. In this case, because the padigsot raise or brief this issue, and
because the declaratory judgmertiacis related to the issuessad in Plaintiffs’ Complaint,

the Court will not further address whethertibald decline to hear the counterclaim for
declaratory relief.



Il. Plaintiffs are not entitled to recover puntive damages under their UM policy for the
acts of an unknown thief.

The parties dispute whether Plaintiffs arétead to recover punitive damages under their
UM property damage coverage the actions of the unknown thié@defendant asserts Plaintiffs
are not for two primary reasons) ¢he policy does not permit recovery of UM benefits when the
vehicle is insuredather than uninsured; and (2) punitive damages are not available against an
unknown tortfeasor. While the Cdwgrees with Defendanbaut what the policy says, it
nonetheless rejects Defendanttstfiargument becauseetportion of the picy Defendant relies
on may be invalid under New Mexico’s Uninsuiddtorist Act (“UMA”), as interpreted by the
New Mexico courts. The Court agrees with Defendant, however, that punitive damages in New
Mexico are not available for ¢hactions of an unknown tortfeasFinally, the Court rejects
Plaintiffs’ argument that the mesible-hold doctrine would apply heeto prevent Defendant from
prevailing on this argument. Even if Plaintiffee correct that Defendasiould have asserted,
pre-lawsuit, the argument thatinitive damages are not availagainst an unknown tortfeasor,
Plaintiffs have shown no prejudicesulting from the fiture to do so.

A. Whether Defendant’s policy would be validder New Mexico law is uncertain.

In addressing whether coverage exists,@ourt first looks athe policy. It next
considers whether the relevamurtions of the policy arealid under New Mexico law.

1. Plain language of the policy

Defendant argues that the damage to Pl&htar “did not arise out of an accident
involving the use of an uninsured motor vehiddetause the vehicle igsue was insured. Doc.
16 at 5. This argument has logiegdpeal under the terms o&tpolicy at issue. The policy
provides UM property damage covgeain the following situation:

We will pay damages for property damage which an insured person is legally

entitled to recover from thowner or operator of aminsured motor vehicle or an

10



underinsured motor vehicl@he property damage must be caused by a car accident
and result from the ownership, upkeepingise of an uninsured motor vehicle or
an underinsured motor vehicle.

D-UMF 1 (emphasis added)lhe policy defines an uninsured motor vehicle as follows:

(A)  Notinsured by a property damage liep bond or policy or does not have
liability limits complying with the finacial responsibility law of the policy
state.

(B) Insured by a property damage liabiliignd or policy at théme of the car
accident whose insurer is or becomes insolvent or denies coverage.

(C) A hit-and-run vehicle. A hit-anddn vehicle is a motor vehicle whose
operator and owner are unknown and Whiauses property damage that is
coverage by this endorsement.

D-UMF 2. The policy defines an undesured motor vehicle as follows:

“Underinsured motor vehicleheans a motor vehicle as to which there is a property
damage liability policy or a bond applicalaethe time of the car accident but the
sum of the limits of liability under lla property damage liability insurance
applicable at the time of the car accidem¢ss than the sum of the limits of liability
applicable to the insured person forikBured/Underinsured Motorist Property
Damage Coverage under thidipp and any other policy.

D-UMF 2.
The policy also provides that an uninsuredioderinsured motor vehicle does not mean
a motor vehicle that is:
(A)  Covered under the liability coveragetbe same policy of which your
insured car is a part.

(B) Owned by, furnished or available fpour regular use or a relative’s
regular use.

" Plaintiffs do not specifically dispute thfiact from Defendant’s Mion for Summary Judgment
or the four other facts thatovide the policy language. D021 at 2-3, 1 1-4, 6. Instead,
Plaintiffs contend that “theontents of the insurance policyegk for themselves and . . . the
terms of the policy are only enforceable if tremmport with New Mexico’s Uninsured Motorist
Act.” 1d. The Court therefore deems these facts undisp8tssD.N.M.LR-Civ. 56.1(b) (“All
material facts set forth in the Responsk ve deemed undisputed unless specifically
controverted.”).

11



D-UMF 3 (emphasis added). “Your insured car*[a]ny car describ@& on your Declaration
Page, for which a premium clgaris shown.” D-UMF 4. Platiifs’ stolen vehicle was a 2014
Dodge ChallengeseeDoc. 13-1 at 4, which is a car debed on Plaintiffs’ Declaration Page,
for which a premium charge shown and which was covered bybiiity insurance. D-UMF 5.

Per the unambiguous languagetw policy, Defendant is corretttat Plaintiffs’ stolen
vehicle was an insured vehicle under the Senthigypaovered by liability coverage of the same
policy. Applying the definitiongontained in the policy, an insured or underinsured motor
vehicle did not cause the propedamage. Although Plaintiffs afje they are entitled to UM
coverage because the thief was an uninsdiriedr, Doc. 1-1 {1 27-28, the UM policy at issue
here looks at the status of thehicle(whether the vehicle thaaused the property damage was
uninsured), not the statustbie driver. Thus, applying the fitd@tion of “uninsured motor
vehicle” contained in the policy, Plaintiffs’ vethe would be an insured vehicle not covered by
the UM policy.

Given the plain language of the UM poli¢lie Court agrees that the policy does not
provide UM coverage for the damage an unkntief caused to Plaintiffs’ insured vehicle.
Rather than ending its inquirlgowever, this conclusion onlyibgs the Court to Plaintiffs’
stronger argument: that New Mexico cowisuld find the policy’dimiting definitions
inconsistent with the UMA and there® invalid under New Mexico law.

2. Validity of the policy under the Uninsured Motorist Act

Even if Defendant’s policy precludes coage, Plaintiffs argue, “[a]ny contractual
argument that Defendant makegustify its denial of Plaintiffs’ claim must be considered in
light of the [Uninsured Motosit Act] and the applicable sa law, which voids any policy
provision that conflicts witlthe UMA.” Doc. 21 at 9. Thiss true. While “exclusionary

(provisions) in insurance contracts shall be er&@dreo long as their meag is clear and they do

12



not conflict with statutory law . . . when an inance provision does confliwith a statute, it is
void.” Chavez v. State Farm Mut. Auto. Ins. d®75-NMSC-011, 1 6, 533 P.2d 100 (internal
guotation marks and citation omitfe Thus, the Court must considwhether Defendant’s policy
would be valid under New Mexico law.

“When the federal courts are called upon teripret state law, the federal court must
look to the rulings of tl highest state court[.Nelson v. United State815 F.3d 1243, 1248
(10th Cir. 2019) (quotation marksnitted). However, where, as here, no such rulings exist, the
Court “must endeavor to prediobw that high court would ruleldl. (quotation marks omitted).
It does so by “seeking guidanfrem decisions rendered by loweswrts in the relevant state,
appellate decisions in otheatts with similar legal prinples, districicourt decisions
interpreting the law of # state in question, and the generabiveand trend of authority in the
relevant area of lawPatterson v. PowderMonarch, LL.826 F.3d 633, 637 (10th Cir. 2019)
(alteration and quotation marks omitted). The Cbedins its analysis “by giving proper regard
to relevant rulings by other cdarof the state because each ruling is a datum for ascertaining
state law which is not to be disregardedalfederal court unless it is convinced by other
persuasive data that theghest court of the stateould decide otherwiseBeltran v.
AuPairCare, Inc,. 907 F.3d 1240, 1251 (10th Cir. 2018) €imtal quotation marks omitted).

When it comes to the Uninsured Motorstt, NMSA § 66-3-301(A), New Mexico
courts are particularly apt to strike exclugoy provisions in UM insurance policies because
“public polices [related to the UMA] warrant gication of a qualitativig different analysis
from that appropriate fasther insurance case®titt v. Phoenix Indem. Ins. C&995-NMSC-
075, 1 11, 907 P.2d 994 (internal quotations omitt€djys, the New Mexico Supreme Court has

“consistently [] held that the uninsured motosstute and contractsiging thereunder should

13



be construed liberally in favaf coverage in order to implemethe remedial purposes behind
that statute.’ld.

As an example of this, iRadilla v. Dairyland the New Mexico Supreme Court held that
a named insured injured in a one-car accidestevditled to UM/UIM beefits even though (1)
the vehicle was insured and (2) the insurancep@kplicitly excludedrom UM/UIM coverage
vehicles, like the one at issue, that wewaned by the insured. 1990-NMSC-025, | 23, 787 P.2d
835. In reaching this decision, tRadilla court concluded that publpolicy considerations
required it to invalidate the goy’s family-owned vehicle exakion and to disregard related
New Mexico Department of Insuranaegulations that accompany the UMA. { 21 (citing
N.M. Ins. Dep’t Reg., Art. 5, Ch. 66, Rule 1, 88, at 266 (Rev. 1989)). Despite this regulation
and acknowledgment of previobllew Mexico Supreme Court predent that would dictate a
different result, théadilla court held “that the exclusion befaus is void as violative of public
policy.” Id. § 22. Another case decidest three days befofeadilla, Foundation Reserve Ins.
Co., Inc. v. Marindealt with a UM rather than a Miclaim but likewise held that an
exclusionary clause omitting family vehicles from the definition of uninsured motor vehicle
“violat[es] public policy ad the express language of the [UMA].” 1990-NMSC-022, 5, 787
P.2d 452. Thus, in bodily injury cases, #adilla andMarin courts explicitly ruled N.M. Code
R. § 13.12.3.14(C)(3)(a)-(b) to be imchlil990-NMSC-022, 1 5; 1990-NMSC-025,  22.

Padilla andMarin are important for at least two reasoRsst, they provide examples of
the New Mexico Supreme Court’s historical stkgipm of exclusionaryprovisions affecting
UM/UIM coverage. Second, the paofiin the present case contathe same type of family-
vehicle exclusion at issue Fadilla andMarin. P-UMF 3. Indeed, Defendarelies on the same

regulation these cases invalidated to arguethigapolicy comports witthe UMA. Doc. 17 at 13

14



(“[T]he Code [] excludes from the firition of an uninsured autan insured motor vehicle’ and
‘a motor vehicle owned or furnished for the reguise of the insured, hipsuse, or a relative of
either who is a resident ofdfsame household.” Again, becat®aintiffs’ vehicle was insured
and was available for the regulaeusf Plaintiff, it was not anuninsured motor vehicle’ and the
UM Statute has no application here.”).

Although Defendant did not addrd3adilla andMarin in its brief, at oral argument it
asserted that those cases doapqtly to property damage clairas is the case here. Defendant
pointed out that bodily injury iassociated with a person whergasperty damage is associated
with a vehicle. Thus, Defendant argued, whiteinsured person can pkaced in an insured
class, an insured vehicle does not receive speansideration as a “cda-one” insured. Indeed,
both thePadilla andMarin courts noted that the injurgarty was a household member, and
therefore a class-one insured. 199USC-025, 1 18; 1990-NMSC-022, fsze also Konnick v.
Farmers Ins. Cq.1985-NMSC-070, { 12, 703 P.2d 889 (named insureds, their spouses, and
relatives who live in the san®usehold are “class one” insdseand “the purchaser of
underinsured motorist policies [who is also thened insured] expects that he will be protected
from losses incurred as a result of the negligenf underinsured motorists no matter what his
location at the time of the accidéeft(internal footnote omitted).

However, Defendant’s argument has at leastethveaknesses. First, the text of the UMA
appears to treat bodily injury and propettmage the same. NMS§A66-5-301(A) (listing
damages to be covered by Ulverage as “bodily injury, skmess or disease, including death,
and injury to or destruction or gperty”). Second, the rationale B&adilla andMarin could
reasonably apply to property dageain addition to bodily injuryAfter all, UM property damage

claimants are named insureds, nmgkihem most similar to theads-one insureds who received
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solicitous treatment iRadilla andMarin. Third, a covered insurednwse car is damaged in an
accident with an uninsured tortfeasor is in apms similar to an insted whose car is damaged
when a thief crashes it. Both can argue they tieasonably expectése UM property damage
insurance they purchased to gaitthem from damage an uninsdiraotorist caused to their car.
These considerations create an open questitmvalsether the family-se policy exclusion in
Defendant’s policy would suive a state court challenge in a property damage Sase.
Boradiansky v. State Farm Mut. Auto. Ins. G207-NMSC-015, § 7, 156 P.3d 25 (noting that
New Mexico courts have throughout the years “inxakd exclusions that they determined were
in conflict with the underlying purpose of the idsured Motorist Act” and stating “we have
referred several times to theobxsion of a discrete group as improper . . . [w]e have been
clearest about limitatioan the rights of a class-oiesured to recover”).

Defendant’s stronger argument is thatgcimsidering whether the UMA requires payment
of UM benefits, the court shoulddk to the insured status of thkiehicle rather than the insured
status of the motorist. Focuagi only on the plain language okttUMA, Defendant is correct.

The UMA requires that “[n]Jo motarehicle or automobile liability policy . . . shall be delivered
or issued for delivery in New Mo . . . unless coverage isopided . . . for the protection of
persons insured thereunder whe kagally entitled to recovelamages from owners or operators
of uninsured motor vehicles . for injury to or destructioof property resulting therefrom . . . .”
NMSA 8§ 66-5-301(A) (emphasadded). This indicates than, determining whether UM

benefits are available, courts should ask whethevehi&lewas uninsured, not whether the
motoristwas uninsured.

Faced with this plain language, Plaintiffssert that New Mexico case law compels a

different outcome. Specifically, &htiffs argue that New Mexico case law has clarified that the
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UMA looks to the insured status of thaver rather than the insured status of Wiedicle Doc.

1-1, 11 27-28see alsdoc. 19 at 4 (“The emphasis is oe tlegal entitlement to collect from the
uninsured/unknown motorigtpt on the fact tat he was driving the Bintiff's vehicle. Any

policy provisions to the contragre void and unenforceable.”). tilnis regard, Plaintiffs are
correct: To determine whethertpresent exclusionary prowsi is valid, reading the plain
language of the UMA and its accompanying retjoires is not enough. ThHeourt must also look
to the New Mexico Supreme Court’s interpretation of the UMA.

In Boradianskythe New Mexico Supreme Court reaclsederal conclusins relevant to
Plaintiffs’ argument. 2007-NMSQ415, | 2. First, in holding that axclusion of all government-
owned vehicles from the defiion of an uninsured motor vetie is unenforceable, the court
stated that the UMA cannot be read “ttoal an exclusion of certain vehiclesd. § 9. Second,
in discussing the purpose of the UMA, the calmbse language directed at status of the person
rather than at the status of the vehicle. Itestat[the main focus behd the Uninsured Motorist
Act was to allow for coverage to be provided iftnocent motorists injured through the fault of
uninsured or underinsuredotoristsin New Mexico.”ld. (emphasis added). fiirther noted that
the UMA is designed to “place the injured policydted in the same position, with regard to the
recovery of damages, that weuld have been in if thertfeasorhad possessed liability
insurance.’ld. 1 8 (emphasis added). Hiyaas Plaintiffs stresgshe court emphasized that
uninsured motorist coverage turns on tweneénts—and two elementsly: “[t]he only
limitations contained in the [Unsured Motorist] Act are thmotoristbe uninsured or
underinsured and the party suinglégally entitled to recover daages.” Doc. 19 at 4 (emphasis

added) (quotingoradiansky 2007-NMSC-015, anarin, 1990-NMSC-022).
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In Marin, the New Mexico Supreme Court took aigimilar issue: whether insurance
companies may exclude household vehiclemfcoverage under UM benefits. 1990-NMSC-
022.Marin involved a family who owned two vehiclds. { 3. The Marins had uninsured
motorist coverage on one vehicle lshibse not to insure the oth&t. Mr. Marin was driving the
uninsured vehicle, with his daughter as a passemghen he caused a eareck that killed his
daughterld. { 2. The insurance policy contained thiofwing provision: “An ‘uninsured motor
vehicle’ does not include any igle or equipment: 1. Owned by furnished or available for
the regular use of you any ‘family member’.”ld. { 4 (alteration omitted). The Court
invalidated this exclusion as against NE\@xico public policy, because—again—"the only
legitimate limitations omecovery are those specifically seit in Section 66-5-301: (1) that the
insured legally be entitled tecover damages, and (2) that tiegligent driver be uninsured
Id. T 8 (emphasis added). “The circumstancesoanding the death of Mim’'s daughter satisfy
both requirements, and, as a passenger iniasuned vehicle, she wansured against bodily
injury including death.Id. The exclusion was likewise invalid because “it is not the intent of the
statute to limit coverage for an insured tpaaticular location or a particular vehicléd.
(quotingChavez 1975-NMSC-011, 1 11).

The Court cannot ignore the fabat these cases refer to theured status of the motorist
rather than the insured status of the vehB&rause the outcome of these cases did not turn on
whether the vehicle or motorist was uninsured, however, the Court is cautious about placing too
much meaning on the precise term the Newibte Supreme Court used in these cdsBse

New Mexico Supreme Court’s decisionState Farm Automobile Insurance Co. v. QUi@94-

8 The court inMarin did note the plaintiff's argument thher coverage was “personal and not
vehicle-oriented.” 1990-NMSC-022, { 5. The court, however, did not then directly address this
distinction.
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NMSC-047, 873 P.2d 979, supports this cautiousagmgtr. In that case, “David Ovitz was
injured when the rental vehicle he was ridingowned by Dollar Rent-ACar, collided with a
vehicle owned by Thrifty Rent-A-Carld. I 2. The Dollar vehicle was self-insured under
Hawaii’s insurance laws and pdil David’s medical expensdsl. § 3. Hawalii, a no-fault state,
has abolished tort liability except when theident results in death or certain injurits.

Because David was precluded from seeking nom@aic damages against Thrifty, he argued the
tortfeasor was effectively uninsd and, therefore, he was legadiytitled to uninsured motorist
benefits under his insurea policy with State Farnid. The court found that State Farm was not
obligated to pay uninsured motorist betsefbecause David was not injured bywamnsured
motorist” Id. 7 (emphasis added). When it repedtetiolding latein the same opinion,
however, the court used slightlyfferent language: “recovery of ursured motorist benefits is
barred because David was not injured byiaimsured vehiclé Id. T 9 (emphasis added). Thus,
New Mexico Supreme Court cas#s not definitively indicate whether courts should look to the
insured status of the motorist @ the vehicle when the answterthat question may determine
whether UM coverage is available.

Defendant contends that pubfiolicy concerns favor its pdgn. It argues that allowing
Plaintiffs to recover UM propegrtdamage would be absurd ighit of cases in this district
holding that an unrecovered stobleghicle is not covered under Upblicies because, in such
situations, a plaintiff camot demonstrate property damage. Doc. 16 asd&;alsdViortensen v.
Liberty Mutual InsuranceNo. 18-1121 KK/SMV, 2019 WL 1571730, at *6 (D.N.M. Apr. 11,
2019) (holding that theft is nebvered under UM coverage besalithe phrase ‘injury or
destruction of property’ . . . deanot include theft . . . .”Arnold v. Farmers Ins. Co. of Arizona

827 F. Supp. 2d 1289, 1290-91 (D.N.M.2011) (holdirag the UMA does provide coverage for
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loss of use, but that the plaifisifwere not entitled to loss-of-use damages for the theft of their
property because their property had no aguanying physical damage). According to
Defendant, it does not make setséreat a theft victim who loséise entire value of his never-
recovered vehicle differently than a theft victivho loses the entire value of her recovered, but
totaled, vehicle. Because the victilh@ge vehicle is never recovered suffgreastthe same
loss as the victim whose veladk recovered with properiamage, Defendant argues, the
validity of a theft victim’s UMproperty damage claim should riotn on whether the vehicle is
recovered with property damade.other words, Defendant argubst because a theft victim in
this district cannot obtain UM befits on a never-recovered stolehicle, UM benefits should
likewise not be available fa theft victim whose steh car is recovered wittroperty damage.

But allowing an insured to recover UM bengfior property damage his or her stolen
and damaged car is not neaaly absurd in the context of other hypothetical comparisons. For
instance, if a thief accidentally hits a car parkedhencurb while fleeing i stolen vehicle, the
owner of the damaged parked e=aeligible for UM property damage coverage. But, under
Defendant’s argument, the owner of the damaggelén car involved ithe same wreck is not.
Given that both vehicles were damaged by a wreck an unknown thief caused, it arguably would
be inequitable to treat the owseof the two vehicles diffently. At the December 16 hearing,
Defendant asserted that sucteault would be equitable becaube parked car was in a “car
accident” and therefore entitled to UM coveraghereas damage to the stolen vehicle was the
result of a theft, not a “car accideng&e alsdoc. 16 at 8 (noting that under the policy UM
property damage coverage only applies ifdamage was caused by a “car accident.”).

This argument would likelyanfront a skeptical New MexicBupreme Court. True, the

policy defines “car accident” &an unexpected and unintended eviirat causes bodily injury
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or property damage” and specifibat “[ijt must have arisen owf the ownership, upkeep, or
use of a car or motor vehicl D-UMF No. 6. However, iBritt v. Phoenix Indemnity Insurance
Co,, the New Mexico Supreme Court instructed tiatanalyzing whether a particular incident
is an ‘accident’ for purposes ohinsured motorist coverage, tbeurts should view the incident
from the injured party’s pepgctive.” 1995-NMSC-075, T 8, 907 P.2d 994. “Thus if the event
causing the injury is unintendeddaunexpected from the injuredrpgés viewpoint, the injury is
deemed to have occurred as a result of an acciddnihis broad language indicates that the
New Mexico Supreme Court mighdclude that an insured, wheosar is damaged after a thief
accidentally crashes it, suffers propertynd@e as a result of a “car accident.”

Further, rational reasons eixie distinguish theft from @perty damage caused by the
negligence of a non-permissive divFor instance, when an item is stolen, an insurer carries a
greater risk of fraud. After all, no chance existat an insured whescar is demonstrably
destroyed received a double recovieyyselling the car in Mexicand then reporting it as having
been stolen. Also, a thief's intBonal act of stealing a car arguably can be distinguished from
the thief’'s unintentional act of crashing a stolen car. Atm®ld andMortensercases had no
occasion to make decisions regarding the significance of these paldfér@nces between
intentional theft of a vehiclenal unintentional property damageawehicle. As such, Defendant
is incorrect that these cases necessarily preclude Plaintiffs’ argument.

Finally, the foundation of Defend#is argument is that a vetté with liability coverage
is insured and so ineligible for UM/UIM coverage. Yet, accepting Defendant’s argument that
UM/UIM coverage is unavailablwhen a vehicle is stolenstolen vehicle covered by only
liability and UM/UIM coverage is effectivgluninsured. This is because, as Defendant

acknowledges, “[I]iability coverageould never apply to insurethief of a vehicle.” Doc. 17 at
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13. Thus, the New Mexico Supreme Court coulttdrine that the fouradion of Defendant’s
argument is a fiction—theft victims with onhahility and UM/UIM coverage really have no
insurance on their stolen vehiéle.

In sum, although the UMA'’s plain languagedas Defendant’s argument, how the New
Mexico Supreme Court would rdee that argument is uncentaiMore certain is how the New
Mexico Supreme Court would rule on the nisslue the Court considers: whether punitive
damages are available against an unknowretstir. Because the Court can, and does, resolve
the motions before it by decidirigis second issue, the Couddlines to predict whether the
New Mexico Supreme Court wouidvalidate the policy definitionen which Defendant relies.

B. Punitive damages are not availablgainst an unknown tortfeasor.

New Mexico law is clear on two points that bear on whether punitive damages are
recoverable against an unknotantfeasor in UM/UIM caseg:irst, blanket punitive damage
exclusions in UM/UIM policy provisions are voi8tinbrink v. Farmers Ins. Co. of Ai4990-
NMSC-108, 1 10, 803 P.2d 664. Where an insucedidcobtain punitive damages against an
uninsured tortfeasor, the insured is entitleddtlect payment for those punitive damages from
his or her insurance company under the insured’s UM paticut New Mexico law is also
clear that where an insuredutd not legally recver punitive damagesdm the tortfeasor,

neither can he or she recover punitivendges under his or her UM/UIM policyaramillo v.

%1n the present case, Plaintiffs had compreiveriasurance that would have applied had not a
third-party’s insurance coveredetlamage to Plaintiffs’ vehel However, at oral argument
Defendant disclaimed reliance on the existence of comprehensive coverage, and asserted that
liability coverage alone is sufficient to categeria vehicle as insured. Hugt, the parties’ policy
provides that an uninsured or undeured motor vehicle does nmoean a motor \écle that is
“[c]lovered under thdability coverageof the same policy of which your insured car is a part.”
D-UMF 3 (emphasis added). Thidaintiffs’ vehicle’s “insured’status does not hinge on its
comprehensive coverage.
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Providence Washington Ins. C4994-NMSC-018, 11 21-24, 871 P.2d 1343. Although neither
Stinbrinknor Jaramillo explicitly addresseshether punitive damageseaavailable against an
unknown tortfeasor, the rationale on which tlaeg based provides guidance helpful to
answering this question. Havingresidered the rationale of tieeand other related New Mexico
cases, the legislative purposéimel enacting compulsory motorisisurance coverage, and the
policy goals punitive damages are designed to aehtee Court concludes that in New Mexico
punitive damages are not availablettoe acts of an unknown tortfeasor.

In Jaramillo, the New Mexico Supreme Courtlti¢hat punitive damages cannot be
recovered against the estate of a decetastdfdasor. 1994-NMSC-018, | 22. The court explained
that, “[ijn New Mexico, the purp@sof punitive damages is twold: Such additional damages
are awarded for thiamited purpose®f punishment and to detethets from the commission of
like offenses.’ld. | 26 (internal quotation mks omitted) (emphasis ddd). “The purpose of
requiring an insurer to provide Ubbverage is to be sithat an injured insured is compensated
for injuries even when the tortfeass financiallyirresponsible.’ld. I 24. “In the past, when
holding that insurance poies may cover punitive daages, we have relied on the principle that
the purpose of punitive damages (to punishdhiéeasor) is notituted by requiring the
insurance company to pay the damages becaasedhrer can always sue the tortfeasor for
recovery of the damagedd. “When the tortfeasor cannot be psiméd for his culpable behavior,
punitive damages no longer have the desired ediedt therefore, the aim loses the legal
entitlement to recover those damagég.”

Unlike the estate idaramillo, against which punitive damages were fordggally
barred (because the deceasedaasbr could never come bacMite), it is possible for an

unknown tortfeasor to be found. Thus, unlike eedesed tortfeasor, puniéivdamages against a
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currently unknown tortfeasor are notcessarily forever foreclosédonetheless, the rationale of
Jaramillo applies with equal forc® unknown tortfeasors. Whitbe tortfeasor is unknown, no
possibility of collecting against #i tortfeasor exists. And, if thdentity of the tortfeasor is
discovered during the pendency of twsuit, the plaintiff can alwa move to amend his or her
complaint.

As long as the identity of the tortfeagemains unknown, punitive damages against the
insurer can further neither tipeirpose of punitive damages noe thurpose of the UMA. Justice
Montgomery noted in his dissent$tinbrinkthat “[ijmposing punitive damages on the insurer
shifts the deterrent effect from the culpablefeasor to the innoceiisurer and provides a
windfall to the insured in the €& of the principle that punittvdamages are not intended to
compensate the plaintiff.” 1990-NMSC-1081Y (Montgomery, J., dissenting). As Justice
Montgomery recognized, the New Mexico Supreme CoudtéwartandBakerjustified this
result by pointing out that the tortfeasouéd be punished through a subrogation action by the
insurer against the tortfeastd. at 19 n.2 (citingtewart v. State Farm Muto. Auto. Ins. Co.
1986-NMSC-073, 726 P.2d 1374 aBdker v. Armstrongl987-NMSC-101, 744 P.2d 170).
Where the tortfeasor is unknown, however, an irduas no ability to “isit[] punishnment on the
party guilty of culpable behaviorSee id And, because the wrongdoer pays nothing, a punitive
damage award cannot serve astement to other potential wrongdoers.

Similarly, punitive damages would do nothing to further the UMA'’s goal of covering the
gap in compensation caused by an irresponsibtieasor who does not have legally mandated
liability insurance. The goal of the UMA is to compensdégamillo, 1994-NMSC-018, 1 24
(“The purpose of requiring ansarer to provide UM coveragetis be sure that an injured

insured is compensated for injurieégen when the tortfeasorfisancially irreponsible.”). The
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goal of punitive damages ®t compensatiorvadrid v. Marquez2001-NMCA-087, | 4, 33

P.3d 683 (noting that punitive damages are “sawarded in addition to any compensatory or
nominal damages, usually as punishment or deterrent levied against a defendant found guilty of
particularly aggravated miscontiucoupled with a maliciouseckless or otherwise wrongful

state of mind.”) (internal quatian marks and citation omittedytate Farm Mut. Auto. Ins. Co.

v. Progressive Specialty Ins. C8001-NMCA-101, T 13, 35 P.3d 309 (noting that, rather than
compensating a plaintiff, punitive damages are “a windfall conferred upon an otherwise fully
compensated plaintiff"finternal quotation maskand citation omitted). Thus, punitive damages
cannot further the goals of the UMA.

True, Stinbrinknoted “punitive damages are as much a part of the potential award under
the uninsured motorist statuds damages for bodily injut 1990-NMSC-108, 1 5. But this
statement appears to derive from the court’s idiately preceding recogion that the victim of
an uninsured tortfeasor might be legallyitsed to recover punitive damages from that
tortfeasorld. § 4. In any event, to the exteétinbrinkopened the door to an argument that the
victim of an uninsured tortfeas could recover punitive dames under his or her UM policy
even where the victim could obtain pmigment againghe tortfeasorJaramillo shut that door
four years later. 1994-NMSC-018, 1 24 (“Whbe tortfeasor cannot be punished for his
culpable behavior, punitive damageo longer have the desired etfand, therefore, the victim
loses the legal entitlement to recover those damages.”). Because awnrérifeasor cannot
be punished for his culpable behavitaramillo applies with equal force in the present case.

A review of case law from other states supgdthis conclusion. Although research by the
Court, Defendant, and Plaintiffs have all faitedyield any case in which any court has allowed

punitive damages to be awarded against anawhkriortfeasor, the Court has found decisions
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coming to the opposite conclusion.rlexample, the Georgia Couwt Appeals has reasoned that
an “award of punitive damages against an unkntostfeasor for th@purpose of deterring him
from repeated alleged misconduct would be nosisah)” and analogizes the unknown-tortfeasor
situation to the inability to obtain punitive damages against a deceased $tt@tert-arm Mut.
Ins. Co. v. Kuharik179 Ga. App. 568, 568 (1986). @atterbuck v. Dogthe Virginia Circuit
Court noted that, under Virginia law, tharpose of punitive damagés punishment and
deterrence. 24 Va. Cir. 314, 1991 WL 11015283 14Aug. 1, 1991). In holding that punitive
damages are unavailable agaestunknown tortfeasor, it reasonéghat prospetive car thief
would be dissuaded from stealing and damgg@in automobile if punitive damages were
assessed against John Does and cotleagainst [the insurance companyl@’ The Court finds
the reasoning of these cases persuasives@mgatible with the mmouncements of the New
Mexico Supreme Court idaramillo.

That an award of punitive damages agaamsunknown tortfeasor cannot achieve the
statute’s desired goals is furttdemonstrated by the difficulip calculating damages against an
unknown tortfeasor. Such a calculation requires idenation of the tofeasor’s intent and
motive. Did the thief steal the car because he emgmted a joy ride alid the thief act because
he or she wanted a particular plaintiff to suPf€r, was the thief faced with a desperate situation
that would constitute mitigating circumstanc@$f® reason punitive damages are difficult to
calculate against an unknown fedsor is that a chasm exists between those damages and the
goals they are designed to achieve. Becauseiyprididmages would fail to serve their function
when issued against an unknoterntfeasor, the Court finds thBtaintiffs are not “legally

entitled to recoverpunitive damages under their UM coveragee Boradiansky2007-NMSC-
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015, 1 17 (only two relevant elements of the UMA are “legaltitled to recover damages” and
“the motorist be uninsured or underinsured”).
C. The mend-the-hold doctrine i®t applicable in this a@ where Plaintiffs cannot

show prejudice from Defendasfailure to list all of itsreasons for denial in its
pre-lawsuit letters.

Plaintiffs point out that, although Defendardw argues that punitive damages are not
available against an unknown tortfeasor, Defendant never madeghisent in its pre-lawsuit
correspondencé&eeDocs. 13-6, 13-8, 13-10. Consequeniigintiffs argue Defendant is
forbidden from mending its hold and relying an argument it did not initially assétDoc. 13
at 12. In fact, Plaintiffs assefif is bad faith for Sentry to e add new defenses after litigation
has commenced despite havingtladl information it needed to k@ a proper coverage decision
prior to litigation.” Doc. 13 at 13.

The Court rejects this view of the mend-tiad doctrine, followng the Tenth Circuit’s
reasoning irGenzer v. James River Insurance @84 F.3d 1156 (10th Cir. 2019). Genzer
the Tenth Circuit examined Oklahoma law oa fubject and concludehat it would not
recognize the doctrine in the form urged by treeriffs in that casen so doing, the Tenth
Circuit explained that “[t]he ‘mred the hold’ doctrine is a form eftoppel that fidbids a party to
a contract from assuming difent or inconsistent positiorm the contract’s meaningd. at

1163. “Many states that recognize the doctrineyappb limit an alleged nonperforming party in

101 its pre-lawsuit correspondence, Defendaseasd that UM propertdamage coverage does
not provide coverage for theft, andex two cases to support that propositiédmold v. Farmers
Insurance Co. of Arizona@27 F. Supp. 2d 1289, 1290-91 (D.N.M. Sept. 29, 2011) (holding that
the UMA does provide coverage for loss of use that the plaintiffs were not entitled to loss-
of-use damages for the thefttheir property because their property had no accompanying
physical damage), artstate Farm Mutual Automobilasurance Co. v. Clatterbuck21 S.E.2d
406, 407 (Va. 1992) (Virginia Supreme Court intetimge an insurance contract to hold that a
vehicle insured on a policy cannot also be an umatsvehicle entitletb uninsured motorist
coverage). Docs. 13-6, 13-8 & 13-10.
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a breach-of-contract action to defenses basetthe party’s prelitigation rationale for its
nonperformance.ld. “The modern trend in thesstates limit the doctrine to situations in which a
party has omitted defenses from its prelitigatiationale in bad faith or to another party’s
prejudice.”ld. “Other states decline to restrict pas during litigation to statements made
outside the litigation context. In those states dibetrine limits a party to defenses that it first
asserts in the early stages of litigation, and tvdg when a during-litigdon change in position
would constitute bad faith grejudice another partyltd. Genzemlso made clear that, “[a]s a
federal court sitting in diversity, our task isattempt to predict howhe highest court would
interpret the issueld. at 1164 (internal quotation marimitted). And “[ijn making this
prediction, we are generally regint to expand state law withaléar guidance from its highest
court.”Id. (internal quotation marks omitted).

Applying the mend-the-hold docteras Plaintiffs request heneould require the Court to
do what the Tenth Circuit has cautioned agaimspand the doctrine without clear guidance
from the New Mexico Supreme Court. The mestensive discussion of the mend-the-hold
doctrine in New Mexico is not from that coattall; instead, it is fnam an unpublished decision
in this District by Judge Bruce D. Black Radilla v. Western Heritage Insurance CNo. 03-
cv-695, Doc. 62 (D.N.M. May 24, 2004). The plaintifffadilla sued his insurance company,
alleging it acted in bad faith by refusing t@pide him a defense in an underlying lawstid.
at 1-2. The defendant insurance company initifysed to provide a defse to the plaintiff on
the basis that the complaint in the underlying lawsuit failed to allege an occurrence that was

covered under the plaintiff's policyd. at 3. The plaintiff then &4, alleging among other things

11 Although the plaintiff inPadilla was actually the estate of the decedent with a cause of action,
for simplicity the Court refert the decedent as “plaintiff.”
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that the defendant’s refusal to defend hinthi@ underlying lawsuit constituted bad faith. at 2.
After the plaintiff sued, the defendant insurartompany asserted a new additional reason for
refusing to defend the plaifit It claimed, as thd®adilla court summarized, “even if the
amended complaint [in the underlying lawsuid dufficiently allege almccurrence, several
exclusions contained in the . . . pgliexclude coveragever the occurrenceld. at 5.

ThePadilla court noted that, in a gerage-dispute case, New keo law may require an
insured to demonstrate “detrimentprejudice resultig from the insurer’s failure to raise its
other grounds for denial of coveragtd’ at 7. But théPadilla court distinguished coverage-
dispute cases from duty-to-defend cases, notiagliability in a duty to defend case is
“analyzed on the basis of facts known to the insat¢he time it declies to defend, not on the
basis of facts the insurer canbsequently discovend. In a duty-to-defend case, “the reasons
the insurer gives for refing to defend a lawsukt the time of such fesal, should be the only
subject of analysis in decidivghether the insurer acted in goith toward its insured when it
declined to provide a defenséd. Given that the present casaisoverage-dispute case rather
than a duty-to-defend cadeadilla is not directly on pointSee Montoya v. Loya Ins. Cblo.
18-590 SCY/KBM, 2019 WL 1116010, at *3 n.1 (D.N.M. Mar. 11, 2019) (cited by Plaintiffs,
Doc. 13 at 11-12) (noting thdistinction betweenuty-to-defend cases and coverage-dispute
cases, and declining to decide whetRadilla’s rationale should be aped in coverage-dispute
cases).

The guidance available from New Megistate courts is limited. lrarson v. Occidental
Fire & Casualty. Ca.the supreme court stated that,|fftnarily, when an insurer, with
knowledge of all pertinent facts, denies iidp upon a specific groundll other grounds are

deemed to be waived.” 1968-NMSC-160, 1 6, 446 P.2d@&iruled on other grounds by
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Estep v. State Farm Mut. Auto. Ins. CIP85-NMSC-069, 1 6, 703 P.2d 882. “This waiver is
conditioned, however, upon a showiigdetriment or prejudice Id. And the court found
“nothing in this case to indicate that tinsured acted upon the announced ground or incurred
any expense, loss or detriment in reliance upondt.Plaintiffs argue thatarsondoes not apply
because the legislature subsequently enactddrifesr Insurance Practices Act, which modified
an insurer’s statutory obligationBoc. 13 at 16-17. This argumteconfuses the mend-the-hold
doctrine with whether an insuree company committedvaolation of the UIPA. If the UIPA in
fact enacted a statutory varsiof the doctrine restrictingsarance companies to their pre-
lawsuit rationale, that is a separate matt@mfivhether New Mexico case law requires it. And
under the relevant existing case law, this Couridined to place New Mexico among the states
that “limit[] the doctrine to situations in whichparty has omitted defessfrom its prelitigation
rationale in bad faith or tanother party’s prejudiceSeeGenzey 934 F.3d at 1164 (interpreting
Oklahoma law).

Here, Plaintiffs nonetheless argimat their preferred versiaf this doctrine “has been
the law in New Mexico for over a centuriting to a 1910 decision from the New Mexico
Supreme Courfywin v. Sovereign Camgf Woodmen of the World910-NMSC-023, 110 P.
550.SeeDoc. 13 at 11. Inrwin, the appellee, a privately ldensurance company, admitted
liability and advised the plaintiff-appellant boing a lawsuit in order to dispose of the
conflicting claims of a thirgharty. 1910-NMSC-023, 1 9. Once the plaintiff filed suit, however,
the company changed its course argliad against the appellant’s positith.{ 3. The New
Mexico Supreme Court vacated the decisiotheflower court with instructions to enter
judgment for the appellant, on the grounds thpptdlee will not be permitted, after appellant

has begun suit and incurred costsinterpose asther defense.ld. § 9. Althoughrwin does not
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discuss whether prejudice to the insured gaired before an insurance company is estopped
from changing its rationale, prejudiceliwin did occur. Specifically, thewin plaintiff acted
upon the announced ground (by filingtdor a simple declaration dfenefits) and then incurred
expense (a full trial and appeal) when the insah@anged course. Plaintiffs cite no New Mexico
case where a court has applied the mend-ttadaxtrine in the absence of prejudice.

Plaintiffs therefore also argue they suffepgdjudice in having to hire an attorney and
file this lawsuit. The logical extension of trasgument is that, hddefendant only informed
Plaintiffs of its position thapunitive damages are not recod#eaagainst an unknown tortfeasor,
Plaintiffs never would have hidean attorney and filed suit. ¥, élaintiffs asserted at the
December 16 hearing that it was “as clear 33 thaat Defendant’s unkown tortfeasor argument
was invalid. Given Plaintiffs’ peeption of the strength of thigiosition (even after extensive
briefing), it is unlikely that, hét Defendant made Plaintiffs ane of its unknown tortfeasor
argument before Plaintiffs fitesuit, Plaintiffs would havbeen dissuaded from filing suit.
Instead, it is more likely that, regardlessndfen Defendant raised the unknown tortfeasor
argument, Plaintiffs’ redion would have been the same asas at the hearing: to dismiss the
argument as clearly invalid and proceed with litigation.

Plaintiffs’ claim that Defenda’s unknown tortfeasor arguent caught them by surprise
is also unavailing. To the knovdge of the Court and the parties, no court anywhere has ever
recognized punitive damages against an unknowfe&sidr. Given the absence of any such case
law, Defendant’s resistance to paying punitiveneges in such a situation is no surprise. In
other words, this is not a case where Defenddailigre to raise an argument pre-lawsuit lulled
Plaintiffs into filing a lawsuit they would hawgherwise avoided. Thisstinguishes the present

situation fromlrwin. In Irwin, the defendant admitted liabilignd then advised and requested
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the plaintiff to bring suit for no ppose other than to dispose o ttonflicting claims of a third
party. 1910-NMSC-023, 1 9. In contrast, Defendant Imas consistently denied liability, has
never encouraged Plaintiffs to bring suit, andemendicated that it wodlnot defend the case if
Plaintiffs did bring suit. Thudrwin presents a different fact pattethan the present case. And,
in the more than 100 years since the Supremgt@©@bthe Territory oNew Mexico decided
Irwin, it does not appear that any New Mexico tdas applied the mend-the-hold doctrine in a
case with facts similar ttndse in the present case.

Nor would it make sense to apptyin in the manner Plainfg suggest. Defendant
would have the Court lend a deaf ear toexitorious argument: that punitive damages are
unavailable against an unknown fedsor. Doing so cuts againsetimterest ofthe courts, the
parties to lawsuits, and therg@al public in having caseecided on their merits. Although,
circumstances exist (&svin demonstrates) where an insurance company will be estopped from
making an argument post-lawsuiitifdid not make that sansgument pre-lawst, the Court
declines to hold that an insurance compianyecessarilyparred from raising any argument post-
lawsuit that it did not also raise pre-lawsuitlight of the fact thalNew Mexico has never
explicitly adopted the mend-éhhold doctrine as framed by Ri&ffs, and due to the Tenth
Circuit's very recent caution in a mend-thehobse against “expand[ing] state law without
clear guidance fromgthighest court,Genzey 934 F.3d at 1164, the Cauejects Plaintiffs’
version of the mend-the-hold doctrine.

D. The Court's determination that punitidamages are not available is fatal to
Counts | and |l of Plaintiffs’ Complaint.

For the reasons stated above, @ourt finds Plaintiffs are nentitled to UM coverage
for punitive damages stemming frahe actions of an unknown thief and, therefore, grants

summary judgment in favaf Defendant on Count | of Plaiffs’ Complaint. Because Plaintiffs

32



are not entitled to coveragegtourt also finds Defendant didt breach its ingance contract
with Plaintiffs by refusing to pay UM benefitSeeDoc. 1-1, § 32 (Complaint, alleging
“Defendant Sentry’s refusal fmay any UIM [sic] benefits thahe Plaintiffs are entitled to
constitutes a breach of the applilabontract of insurance”). Acadingly, the Court also grants
summary judgment in favor of Defendant oou@t Il (breach of comact) of Plaintiffs’
Complaint. Lastly, the Court dezs Plaintiffs’ request to disss Count Il of the Counterclaim
(declaratory relief regardingM/UIM limits). Although the paiies appear to agree on the
UM/UIM limit that is the sulgct of Count Il of the Countelaim, neither party requests
summary judgment as to this amount. Deferialaakes no motion regding Count Il and
Plaintiffs only requestlismissalof Count II. Doc. 13 at 25. The Court does note, however, that
its finding that Plaintiffsare not entitled tpunitive damages under th&iM coverage—the only
UM damages Plaintiffs seek—renddéing UM limit amount irrelevant.

I1I. The Court grants summary judgment onCount Il (extra-contractual claims) of
Plaintiffs’ Complaint.

Count Il of Plaintiffs’ Complaint appears to allege violasoof the Unfair Insurance
Practices Act (“UIPA”) as well as a common-l&ad faith” cause of action. Doc. 1-1 1 36-43,;
see also idf 44. The causes of action under the UEM common law are similar, but not
identical. “Under New Mexico law, an insurer wizils to pay a first-party claim has acted in
bad faith where its reasons for denying dagieg payment of the alm are frivolous or
unfounded.”Sloan v. State Farm Mut. Auto. Ins. C2004-NMSC-004, 1 18, 85 P.3d 230. For
its part, “Section 59A-16-20 @he Trade Practices and Fratudicle (Article 16) of the
Insurance Code prohibits insurance companm@® fengaging in certain ‘unfair and deceptive
practices’ . . . "Hovet v. Allstate Ins. C02004-NMSC-010, 1 1, 89 P.3d &he outlawed

practices are specificalljneamerated in the statutel.
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Plaintiffs specifically make the followingine allegations against Defendant: (1)
violation of NMSA 8§ 5%-16-20(A) for misrepresenting pgérent facts or policy provisions,

Doc. 1-1 1 36; (2) violation of NMSA § 59A6-20(B) for failing to acknowledge and act
reasonably prompt upon communications, Doc. 1-1 § 37; (3)trnlaf NMSA § 59A-16-20(C)
for failing to adopt and impleent reasonable business stand&wdprompt investigation and
processing of a claim, Doc. 1-1 § 38; (4lation of NMSA 8§ 59A16-20(D) for failing to

affirm or deny coverage withia reasonable time, Doc. 1-1 T 89) violation of NMSA § 59A-
16-20(E) for failing to settle aaim in good faith, Doc. 1-1 1 406) violation of NMSA 8§ 59A-
16-20(G) for forcing Plaintiff$o pursue litigation to recovamounts due, Doc. 1-1 § 41; (7)
violation of NMSA 8§ 5%-16-20(M) for failing to settle &laim under one porn of the policy

in order to influence settlemeunmnder other portions of the polidpoc. 1-1 § 42; (8) violation of
NMSA 8 59A-16-20(N) for failingo promptly provide a reasopla basis for denial of the
claim, Doc. 1-1 1 43; and (9) wasonably failing to pay Plainf claim entitling Plaintiffs to
recover attorney’s fees and cgdboc. 1-1 { 45. After listing #se numerous alleged violations
of the UIPA, Plaintiffs then allege that “Defemdé&sentry’s actions weti@ bad faith, malicious,
willful, reckless and/or wanton, entitling Plaintiti award of punitive damages.” Doc. 1-1, 1 44.
But Plaintiffs do not more specifically state wiiactions they believe Defendant carried out in
bad faith.

Defendant asserts that, because “Plaingifesnot entitled to UM benefits for their
punitive damages claims, . . . there can be no extra-contractual claims,” and that Defendant
committed no unfair or deceptive insurance pcast Doc. 17 at 16-17. Accordingly, Defendant
requests the Court entsmmmary judgment in its favor onl allegations in Count Il of

Plaintiffs’ Complaint. Defendant is correcttti[a]s a general rule, an insurer may deny
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coverage without exposure to a claim of bathfailure to pay asong as it has reasonable
grounds for the denialMaygood v. United Serv. Auto. Ass'aP.3d ---, 2019 WL 4415247,

1 19 (N.M. Ct. App. 2019) (citingm. Nat’l Prop & Cas. Co. v. Clevelang013-NMCA-013, 1
13, 293 P.3d 954). However, an insurer can stillrabad faith “based on conduct separate from
[the insurer’s] refusal to payld. T 20 (citingO’Neel v. USAA Ins. Co2002-NMCA-028, 1 9,

41 P.3d 356).

In response, Plaintiffs arguleat discussion of the extraatractual claims is premature
because discovery has not yet commenéda. the extent Plaintiffs are making a Rule 56(d)
request to allow more time to obtain discgvbefore a ruling on the Motion for Summary
Judgment, they have not met Rule 56(d)’s requirem&e/alley Forge Ins. Co. v. Health
Care Mgmt. Partners, Ltd616 F.3d 1086, 1096 (10th Cir. 2010) (holding that Rule 56(d)
requires a declaration that (1eitifies the probable facts naxailable, (2) states why those
facts cannot be currently presented, (3) spedifiesteps taken to obtain those facts, and (4)
explains how additional time will enable theatyao obtain facts to rebut the motion for
summary judgment). Plaintiffsequest to delay deciding Badant’s summary judgment
motion until after they engage inrfber discovery is accordingly denied.

The extra-contractual allegations in CountoiilPlaintiffs’ Complair can be categorized
in two groups: denial of Plaintiffs’ alm, Doc. 1-1 11 36, 38-43, 45, and delay in
communications with Plaintiffsd.  37. Plaintiffs also allege ddaith for “Defendant Sentry’s

actions” generallyid. 1 44, without specifyingvhich actions are in bad faith. The Court will

12 Judge Ritter issued dnitial Scheduling Order oMay 28, 2019. Doc. 15. Thereatfter,
Defendant filed a Motion to Stay DiscoveBoc. 18. Judge Ritter vacated the Scheduling
Conference, finding good cause pursuant to RG(®)(2) to delay entang a scheduling order
pending the dispositive motiomé motion to stay. Doc. 29.
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address the denial claims firdtssuming Plaintiffs are assertingattDefendant acted in bad faith
when it determined Plaintiffs’ vehicle was instir@nd so not entitled to UM coverage, as the
discussion in section Il.A of this opinion demoastis, New Mexico law is unsettled on this UM
coverage issue and both sides have potgntienning argumentsMoreover, even if
Defendant’s argument were to end up on tlsspside, an insurance company does not commit
bad faith by taking a reasonable legasition that a court later rejec&ee United Nuclear Corp.
v. Allendale Mut. Ins. Cp1985-NMSC-090, 1 17, 709 P.2d 649 (hoigdthat since there were
legitimate questions regarding damagesjriearance company’s failure to pay was not
unfounded and therefore not in bad faith). H&taijntiffs presented a claim about which New
Mexico law provides no clear guidee, that no court anywhere has recognized as valid, and
which courts in other statésve recognized as invalid (s8&ate Farm Mutual Automobile
Insurance Co. v. Clatterbuck21 S.E.2d 406, 407 (Va. 1992), atafner v. Detroit Automobile
Inter-Insurance Exchangd38 N.W.2d 891, 891, 892 (Mich. Ct. App. 1989)). No reasonable
jury could find that Defendamicted frivolously or in an untinded manner by refusing to pay a
claim in such a situation. Accordingly, Defendaat met its burden to show that its actions
related to denial of the claim were not in badfait a violation of the URA related to denial of
the claim. Specifically, the Courgjects the following UIPA allgations Plaintiffs have made
against Defendant: misrepresegtipertinent facts or policy gvisions; failing to implement
reasonable standards for promptestigation; failing to deny coxege within a reasonable time;
failing to effectuate a prompt settlement; coftipg Plaintiffs to institte litigation by offering
less than the amount ultimgteecovered; and failing to providdaintiffs with an explanation of
denial. The Court therefore grasismmary judgment in Defendantavor as to the allegations

made in paragraphs 36, 38-43, and 45 of Cduof Plaintiffs’ Complaint. The Court also
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grants summary judgment in Defemd's favor as to the allegatiah bad faith, Doc. 1-1 { 44, as
it relates to the denial of Plaintiffs’ claim.

The above analysis, however, does not afipthe claim alleged in paragraph 37—that
Defendant failed to acknowledge and asonably promptly upon communicatioseDoc.
1-1 9 37 (citing NMSA § 59A-1@0(B)). Although not clear frortheir complaint, Plaintiffs
argued at the hearing that théelay claim is premised on alegation contained in an earlier
section of their compiat: that, although they requested signed selection/rejection forms of
UM/UIM stacking on December 10, 2018, Defendaidt not provide them the forms until
March 18, 2019SeeDoc. 1-1 9. Plaintiffs also arguedthé hearing that Defendant, in bad
faith, delayed responding to Plaintiffequest to settle ith the auto repairtep so that Plaintiffs
could pay off their car loan. These delays, Pitisnargue, independentljiolate the law. In
other words, Plaintiffs assert the Court’mhte decision that they cannot recover punitive
damages under their UM/UIM policy is not reldte, and so not fatéab, the delay claims.

Defendant argues that while “Plaintiffs quibdbiat Sentry did not provide them with
copies of forms they had signedessly as they wanted them, that is insufficient as they must
also establish damages as suteof not receiving the signddrms quicker for any UIPA
violation.” Doc. 17 at 18. Becaugfendant offers no outside evidence to support this assertion,
the Court construes Defendant’'gament as an attack on the stifncy of the pleadings rather
than a true summary judgment argument. Theeefthe Court will constre Defendant’s motion
as a motion for judgment on the pleagh pursuant to Fed. R. Civ. P. 12@¢e, e.gGoton v.
Pestak No. 12cv0194, 2013 WL 12330035, at *1 (D.N.M. May 6, 2013) (citnge Mullaney
179 B.R. 942, 945 (D. Colo. 1995)). “A motiorr fadgment on the pleadings under Rule 12(c)

is treated as a motion tosthiss under Rule 12(b)(6)Atl. Richfield Co. v. Farm Credit Bank of
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Wichita 226 F.3d 1138, 1160 (10th Cir. 2000). “[T]athstand a Rule 12(b)(6) motion to
dismiss, a complaint must comanough allegations of fact, takes true, to state a claim to
relief that is plausible on its faceKhalik v. United Air Lines671 F.3d 1188, 1190 (10th Cir.
2012) (quotingBell Atl. Corp. v. Twomblys50 U.S. 544, 570 (2007)).

Defendant is correct that Phaiffs do not state a valid&im under the UIPA for delay
because they do not plead facts necessary togagatn elements of a UIPA claim, such as
actual damages and intent. Doc. 17 at 18|rieed, NMSA § 59A-16-20 provides that an
action is only a violation of the UIPA if the in®ur acts knowingly or with such frequency as to
indicate a general business practice and NMSA § 59A-16-30 pratiatesn insured must show
actual damages. After review Bfaintiffs’ Complaint, the Court agrees that the pleading is
insufficient in these respectSeeDoc. 1-1, T 9 (asserting only that Plaintiffs requested the forms
in December and did not receive them untilrt/g. Accordingly, the UIPA allegation in
paragraph 37 of Count Il isubject to dismissal under FedeRalle of Civil Procedure 12(c).

As discussed above, Plaintifitso state in their Complaititat Defendant’s actions were
in bad faith. Doc. 1-1 | 44. To the extent Pifimtare alleging the day in providing the forms
was bad faith, Plaintiffs havadso not met their pleading burden to establish a common-law
cause of action for bad-faithldg. At a minimum, such a dla requires a showing that the
insurance company acted aase unreasonably in its del&/Plaintiffs plead no facts which

plausibly allege that Defendaatted unreasonably in withholdingetforms and so that claim is

13 The standard of review for bad faith delayirs, as compared to bad faith denial claims, is
not totally clear. “A plaintiff musshow that a denial of a claim frivolous or unfounded, but in
cases of delay rather than danit appears that a simpleasmnableness standard appli€&ee
Montoya v. Loya Ins. CoCiv. No. 18-590 SCY/JFR, 2019 WL 5457081 (D.N.M. Oct. 24, 2019)
(citing NMRA UJI 13-1702). Here, Plaintiffs dwt address this issue, and do not allege
sufficient facts undegither standard.
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also subject to dismissal under Federal Rul€iwil Procedure 12(c). Rintiffs also plead no
facts related to their argumemised at the heagnthat Defendant delayed responding to their
request to settle.

Plaintiffs initially filed their Complaint ilfNew Mexico state court, which maintains a
less stringent pleading stamddahan federal cour6eeNMRA, Rule 1-008(A)(2) (requiring that
a complaint contain “a short and plain statemenhefclaim showing that the pleader is entitled
to relief”); Madrid v. Vill. of Chama2012-NMCA-071, 1 17, 283 P.3d 871, 876 (criticizing the
federal pleading standard undeshcroft v. Igbgl556 U.S. 662 (2009) arigkll Atlantic Corp. v.
Twombly 550 U.S. 544 (2007)). The Court thus finds flaiintiffs should be allowed to move
to amend their Complaint in accordance with this Order and the federal standard that requires
more specific factual allegatiomslated to UIPA violationsral bad faith based on Defendant’s
alleged delays. Additionally, the Court finds tRdaintiffs should be given an opportunity to
amend because this case is in its eadygest and discovery has not yet commenSedDoc. 32.

If Plaintiffs do not file such a mimn within 30 days from the entof this Order, the Court shall
dismiss the allegations in paragraphs 37 and 4Zoot IIl. Further, tls leave to move to
amend does not extend to the futile claims disedsn the next sectn (section 1V) of this

Order?4

¥ While the Court generally discourages piaeal litigation, “theCourt recognizes that

multiple motions for summary judgment miag appropriate in some circumstancé&eta v.
Rodriguez Civ. No. 16-419 SCY/KBM, 2017 WL 6621048, at *2 (D.N.M. Dec. 27, 2017). In
this case, the Court recognizes it parties dedicated the majorafytheir briefing to the main
issue of whether Plaintiffs are entitled to Ublerage. Accordingly, should Plaintiffs choose to
move to amend and should the Court grantléeate to amend their @plaint, the Court will
entertain further motions practioa the remaining extra-contractugaim(s), should either side
wish to pursue that course.
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V. The Court denies Plaintiffs’ current Motion for Leave to File First Amended
Compilaint.

After the parties completed briefing on theimmary judgment matns, Plaintiffs filed
a motion to amend their complaioc. 33. The proposed amendmunplaint, which Plaintiffs
attached to their motion, largemirrors the operative complaif@ompareDoc. 1-1 at 8-14yith
Doc. 33-1. It does not bring any new causes abarinstead, it seeks to add more facts and
more details to the current causes of action. Bi@seek to add to #ir complaint many of the
arguments they raised in their briefingtbe motions for summaijudgment regarding the
applicability of UM coverage. Because the Qdwas addressed those arguments in this Order
and finds that Plaintiffs are nentitled to UM coverage, itrids that amending the complaint
would be futile.See Foman v. Davi871 U.S. 178, 182 (1962) (hahgj that the court may deny
a motion to amend for an apparent or declaeadon such as futyi of the amendmentyVatson
ex rel. Watson v. Beck&l42 F.3d 1237, 1239-40 (10th Cir. 20QA proposed amendment is
futile if the complaint, as amended, wouldsubject to dismissal fany reason, including that
the amendment would not survivenation for summary judgment.”).

Plaintiffs’ proposed amended complaint ade®ks to add facts regarding Defendant’s
litigation conduct—specificall, that it acted in bad faitby filing a counterclaimSeeDoc. 33-1
at 5, 7-11. An insurance company’s obligatioméb in good faith does not come to a halt once
its insured files a compilat and so an insurance compang&st-litigation conduct continues to
be relevant. Ir&inclair v. Zurich Am. Ins. CpJudge Lynch concluded that New Mexico courts
would recognize that:

[1] an insurer’s duty to @én good faith does not end wh its insured files suit

against it although the insurand insured begin an advarsl relationship at that
time . ..
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[2] an insurer has an obligation to tilyeeassess its initial decision to deny
coverage based upon information receivgosequent to the initial decision, even
if that information is receivedfter suit is filed . . . [and]

[3] an insurer can be held liable for \atibns of the Unfair Insurance Practices
Act that occur after the filing of suit.

129 F. Supp. 3d 1252, 1257 (D.N.M. 2015). Howeyadge Lynch also concluded that New
Mexico courts would only allow “evidence of attaaney’s litigation conducto be admissible as
evidence of bad faith in rare @ssinvolving extraalinary facts.”ld. at 1258. This Court agrees.
The decision to file a counterclaim is attordigigation conduct, not decision by the insurance
company related to its coverage denial. Evenlifigant files a meridss counterclaim for an
improper purpose, “that conduct is approfgiaaddressed under the Federal Rules
of Civil Procedures and Rules Bfofessional Conduct” ratherath through a separate bad faith
action®1d. at 1259.

The Tenth Circuit’s decision ifimberlake Construction@ v. U.S. Fidelity &
Guarantee Coreinforces this conclusion. 71 F.3d 33®th Cir. 1995). There, the Tenth Circuit
found litigation conduct consisting ¢f) a letter from amsurance compang’attorney to its
adjuster opining that the plaintiff insured wagusming pretty good”; (2)he decision to file a
counterclaim against the plaintiind (3) the decision to join a thiparty as a necessary party to
be inadmissible as evidence of bad fdith.at 339, 341. The TenthCuit’s ratonale in
Timberlake Construction Capplies with equal force to tipeesent case. For these reasons, the

Court denies Plaintiffs’ auent request to amend theomplaint as futile.

15The Court need not address the meritBlaintiffs’ contention that Defendant acted
improperly in filing its counterclan because Plaintiffs’ argumefaiils even assuming the truth
of this contention.
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CONCLUSION

For the above stated reaspRfaintiffs/Counter-defendasiShawn Ammons and Jessica
Ammons’ Motion for Partial Sumary Judgment for UM Benefii®oc. 13) is DENIED and
Sentry’s Cross-Motion for Summary Judgrh@doc. 17) is GRANED as follows:

1) Summary judgment is granted in Dedlant’s favor on Counts | and Il.

2) Summary judgment is granted in Defendafdvor on the allegations made in
paragraphs 36, 38-43, and 45 of Count IIP&intiffs’ Complaint. The Court also
grants summary judgment in Defendant’s faasito the allegation of bad faith, Doc.
1-1 § 44, as it relates to thenikd of Plaintiffs’ claim.

3) Defendant’s request for summary judgmentoagaragraphs 37 and 44 of Count 11l of
Plaintiffs’ Complaint as theyelate to the alleged delaysDefendant’s response to
Plaintiffs’ requests, is cotrsied as a motion under Federalle of Civil Procedure
12(c), and is granted. Howevétaintiffs shall be allowe 30 days from the entry of
this Order to move to amd. If Plaintiffs do not file such a motion to amend, the
Court shall dismisthe allegations in paragrap 37 and 44 of Count 1.

4) Plaintiffs’ request to dimiss Count Il of Defendant€ounterclaim is deniet.

It is further ordered that Plaintiffs’ cumeOpposed Motion for Leave to File First

Amended Complaint (Doc. 33) is DENIED.

UNITED ST M ISTRAT
Presidin consent

16 Both Count | and Count Il of Defendant’s ceentlaim remain live because the Court denies
Plaintiffs’ request fodismissal as to Count Il and Def#ant did not move for summary
judgment as to either count.
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