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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARTIN EDWARD JARAMILLO,
Plaintiff,
VS. No0.1:19-CV-00488-KRS

ANDREW SAUL, Commissioner of
Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court upondhitiff's Motion to Reverse and Award
Benefits, with Supportive Memorandum (Doc) dated December 19, 2019, challenging the
determination of the Commissioner of the SoSeturity Administration (“SSA”) that Plaintiff
is not entitled to disability insunae benefits under Title Il of ¢hSocial Security Act, 42 U.S.C.
88 401-34. The Commissioner responded to Pl&mtiiotion on February 20, 2020 (Doc. 19),
and Plaintiff filed a reply brieon March 5, 2020 (Doc. 21). Withdlconsent of the parties to
conduct dispositive proceetdjs in this matteisee28 U.S.C. § 636(c);#b. R.Civ. P. 73(b), the
Court has considered the pastiélings and has thoroughly resiived the administrative record.
Having done so, the Court concledbat the Administtave Law Judge (the “ALJ”) erred in her
decision and will therefore GRANT Plaintiff’'s moti and remand this case back to the SSA for

proceedings consistent with this opinion.

! Pursuant to the order granting the Commissioner’'sdvidtr a Correction to the Judgment Based on Clerical
Oversight or Omission (Doc. 25) entered concurrently herewith, the Court's Memor@mlnion and Order filed
on November 3, 2020 and appearing at 2020 WL 6449158 (D.N.M. Nov. 3, 2020) is withdrawn, and this
Memorandum Opinion and Order is issued in its place.
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|. PROCEDURAL POSTURE

On February 8, 2012, Plaintiff gectively filed an applidéon for disability insurance
benefits. SeeAdministrative Record (“AR”) at 86Plaintiff alleged that he had become
disabled on February 28, 2008, due to spiraiatis, kyphosis, chronbody pain, rheumatoid
arthritis, depression, and gknerative joint diseasdd(at 217, 219). His application was denied
at the initial levebn September 15, 2012 (at 86-99), and at the reconsideration level on April
18, 2013 id. at 100-16). Plaintiffequested a hearingl(at 127-30), which ALJ Ann Farris
conducted on July 15, 2014 (Sdeat 56-85). Plaintiff was represted by counsel and testified
at the hearingld. at 56, 61-77). Vocational expert Mabjane Weber also testified at the
hearing. [d. at 78-83).

On August 15, 2014, the ALJ issued her decidioiding that Plaintiff was not disabled
under the relevant sectionstbé Social Security Actld. at 24-34). Plaintifrequested that the
Appeals Council review the ALJ’s decisiad.(at 15-18), but thisequest was deniedl( at 1-7).
Plaintiff subsequently sought judicial rew, and on December 18, 2017, the Honorable Steven
C. Yarbrough, United States Magistrate Judganted Plaintiff's motion to reverse the
Commissioner’s decision and remanded the case to the SSA for further proceédliaty816-
28). In particular, Judge Yarbrough held that &LJ erred in her coideration of the opinion
evidence provided by psychological consultagxaminer Paula Hughson, M.D. (the “CE”").
(See id).2 Following remand, on June 1, 2018, the &ais Council vacated the ALJ’s decision
for further proceedings consistent with Judge Yarbrough'’s orSee idat 847).

Meanwhile, Plaintiff filed asubsequent claim for supplental securityncome under

Title XVI of the Social Security Act, 42 U.S.C. 88 1381-8%e¢ id).. As part of the

2 See also Jaramillo v. BerryhilNo. 1:16-cv-428 SCY, 2017 WL 6507089 (D.N.M. Dec. 18, 2017).
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development of this clainRlaintiff was examined second time by the same CBeg idat 744,
1009-15). The SSA found Plaintiff to loésabled as of July 28, 201&de idat 847). This
decision did not impact thesue of Plaintiff's disability beforeis date last inged of September
30, 2013, which was still the subjectho$ Title 1l application. $ee id).

As such, the ALJ conducted a second mepcioncerning Plainfik Title Il claim on
November 15, 2018Id. at 756-88). Plaintiff was again rgsented by counsel and testified at
the hearing.%ee idat 756, 763-82). Also tafting at the hearing wagocational expert Thomas
Greiner. (d. at 783-86). At this hearingt Plaintiff's request, the ALamended his onset date to
January 2, 2012Sge idat 762).

On January 24, 2019, the ALJ issued her detjsinding that Plainff was not disabled
under the relevant sectionstbe Social Security Adbr the period in questionld, at 736-47).
Plaintiff did not file exceptionso the ALJ’s decision, and thgppeals Council did not otherwise
assume jurisdiction; thus, the ALJ’s decislmetame the final decm of the Commissioner
after 60 daysSee42 U.S.C. § 405(g); 20 C.F.R. § 404.984(d). On May 24, 2019, Plaintiff filed
the complaint in this case seeking review of the Commissioner’s decision. (Doc. 1).

Il. L EGAL STANDARDS
A. Standard of Review

Judicial review of the Commissioner’s d&on is limited to determining “whether
substantial evidence supporte flactual findings and whetheret\LJ applied the correct legal
standards.Allman v. Colvin813 F.3d 1326, 1330 (10th Cir. 2016¢e alsai2 U.S.C. 8§ 405(g).
If substantial evidenceupports the ALJ’s findings and the cartéegal standards were applied,
the Commissioner’s decision stands, are@glaintiff is not entitled to relieSee, e.gLangley v.

Barnhart 373 F.3d 1116, 1118 (10th Cir. 2004). Althougtoart must meticulously review the
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entire record, it may neither reweigh the evidemaesubstitute its judgent for that of the
CommissionerSee, e.gid. (quotation omitted).

Substantial evidence is “suaklevant evidence as a reasonable mind might accept as
adequate to support a conclusiddée Biestek v. Berryhill39 S. Ct. 1148, 1154 (2019) (quotation
omitted); Langley 373 F.3d at 1118 (quotation omitted)thdugh this threshold is “not high,”
evidence is not substantial if it is “a mere scintilBiéstek 139 S. Ct. at 1154 (quotation omitted);
“if it is overwhelmed by otheevidence in the recordlangley 373 F.3d at 1118; or if it
“constitutes mere conclusion@@rogan v. Barnhart 399 F.3d 1257, 1261-62 (10th Cir. 2005)
(quotation omitted). Thus, the Cowmnust examine theecord as a whole,icluding anything that
may undercut or detract from the At Jindings in order to determiriiethe substantiality test has
been met."Grogan 399 F.3d at 1262. While an ALJ needt discuss every piece of evidence,
“[t]he record must demonstrate that the ALJ édesed all of the evidence,” and “a minimal level
of articulation of the ALJ’s assessment of thalewce is required in cases in which considerable
evidence is presented to counter the agency’s posi@itdn v. Chatey 79 F.3d 1007, 1009-10
(10th Cir. 1996). “Failureo apply the correct legal standand to provide tis court with a
sufficient basis to detsrine that appropriate legal principleave been followed is grounds for
reversal."Byron v. Heckler742 F.2d 1232, 1235 (10th Cl984) (quotation omitted).

B. Disability Framework

“Disability,” as defined by the Social SedyriAct, is the inability “to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be expected to resulteattl or which has laste&d can be expected to
last for a continuous period obt less than twelve monthsi2 U.S.C. § 423(d)(1)(A). The SSA

has devised a five-step sequential evidngprocess to determine disabili§ee Barnhart v.
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Thomas540 U.S. 20, 24 (2003)yall v. Astrue561 F.3d 1048, 1051-52 (10th Cir. 2009); 20
C.F.R. 88 404.1520, 416.920. If a finding of disabilitynon-disability is diected at any point,
the SSA will not proceed thugh the remaining stepBhomas540 U.S. at 24. At the first three
steps, the Commissioner considers the claimant’s current work activity and the severity of his
impairment or combination of impairmeng&ee idat 24-25. If no finding islirected after the
third step, the Commissioner must deternthreeclaimant’s residual functional capacity
(“RFC”), or the most that he &ble to do despite his limitatiorSee20 C.F.R. 88 404.1520(e),
404.1545(a)(1), 416.920(e), 416.945(a)Mt)step four, the claimamhust prove that, based on
his RFC, he is unable to perfotite work he has done in the p&&te Thoma$40 U.S. at 25.
At the final step, the burden shifts to the Colsioner to determine welther, considering the
claimant’s vocational factors, h& capable of performing othgbs existing in significant
numbers in the national econon8ee id.see also Williams v. Bowegd44 F.2d 748, 750-51
(10th Cir. 1988) (discussing the five-steguential evaluation @ecess in detail).
[Il. T HE ALJ’ SDETERMINATION

The ALJ reviewed Plaintiff's claim purauat to the five-step sequential evaluation
process. (AR at 737-38). She fiddtermined that Plaintiff had nehgaged in substantial gainful
activity since his onset dated(at 738). She then found thRlkaintiff suffered from the
following severe impairments: degenerative disc disease, depremstagty, polysubstance
abuse, post-traumatic stress disorded antisocial personality disordeld.(at 739).

At step three, the ALJ concluded tiaintiff did not havean impairment or
combination of impairments whiomet the criteria of listemnpairments under Appendix 1 of
the SSA’s regulationsSge id). In so holding, the ALJ found th&faintiff was markedly limited

in interacting with others but onmildly or moderately limited in the other three broad areas of
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functioning (understanding, rememiogy, or applying informationgoncentrating, persisting, or
maintaining pace; and adapting or managing hifjysakaning that Plaintiff did not satisfy the
“paragraph B” criteria of sectns 12.04, 12.06, and 12.08 of AppendixSed idat 739-40).

Proceeding to the next step, the ALJ eswed the evidence of record, including
Plaintiff's subjective symptom evidenaad the CE’s reports and opinionSeéid. at 740-45).
In doing so, the ALJ accorded “significant weigttt the CE’s September 2012 opinions but “no
weight” to the CE’s 2018 opinionsSée idat 744-45). Based on her review of this record
evidence, the ALJ concluded that Plaintiff pesssl an RFC for “less than a full range of
sedentary work,” with limitations including “ninteraction with the geeral public, occasional
superficial interactions with coworkersydlimited interactions with supervisorslti(at 740).

Moving to step five, the ALJ concluded thaaiptiff could not performany past relevant
work. (See idat 745). However, the ALJ also citestimony from vocational expert Thomas
Greiner (the “VE”) to the effedhat Plaintiff could perform other jobs existing in significant
numbers in the national economy if he wegstricted to the aforementioned RFSe¢ idat
746). The ALJ adopted this testimony and conduithat Plaintiff’'s work was not precluded by
his RFC and that he was not disabl&kd idat 746-47).

IV. DISCUSSION

Plaintiff challenges the ALJ'assessment of and reliance on the CE’s September 2012

report 6eeDoc. 16 at 11-12)as well as two purported step-five errassd id.at 12-16).

Because the Court holds that theJAdrred in her treatment of the ‘€Eeport prior to step five,

3 Plaintiff does not challenge the ALJ's decision to accord no weight to the CE’s Febru@me0dt.
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the Court does not reach Plaifiifadditional claims of erroiSee Watkins v. Barnha50 F.3d
1297, 1299 (10th Cir. 2003).

The CE performed a psychiatric examioa for 60 minutes on September 11, 2012. (AR
at 478). Following this examination, the CE assdd$3laintiff with markd limitations in all
three abilities listed undéhe “social interactions” functiohdomain—his ability to interact
with the public, his ability to interact with coworkeand his ability to intact with supervisors.
(Id. at 483)° After Judge Yarbrough remanded thiatter to the Commissioner, the ALJ
accorded “significant weight” tthe CE’s opinions and found in relevant part as follows:

[The CE’s] findings of marked limitations in threesas of social functioning—

with coworkers, supervisors, andethpublic—are reflectt in my residual

functional capacity finding for worknivolving no interaction with the general

public, occasional superficial interactions with coworkers, and limited interactions
with supervisors. The claimant's longijrje work as a plumber and vocational

instructor suggest that he had at teaslequate sociabkills to maintain
employment.

(SeeAR at 744).

Plaintiff now contends that the ALJ ha®nsciously manipulat[ed] her findings to
support a finding of no disability,” that her accioigl of significant weight to the CE’s opinions
requires a finding of disability ihght of the markedimitations he found in social functioning,
and that there is no medical egitte in the record to supporetALJ’s conclusion that Plaintiff

has adequate social skills to maintain employm&waelDoc. 16 at 11-12). The Commissioner

4 In reaching this conclusion, the Court entirely diardg Plaintiff's ten-page exhibit citing other decisions
concerning this ALJ and her consideration of opinion evideSeeOoc. 16 Exh. A). Plaintiff cites no relevant
relationship between those decisions and the instantaradée points to no reason why those cases—a tiny
fraction of the thousands of adjudications by the ALJ over an almost eight-year periaddtshee any impact on
the issues presentedthris case. Plaintiff's counsel is encouraged notfeat this approach in future filings before
this Court.

> The CE also found a marked limitation in one other ability and moderate limitations in five other alSlitées. (
id.). Plaintiff does not appe#o challenge the ALJ’s treatment of those findings.
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maintains that the RFC devised by the ALé8@ehtely accounts for the CE’s findingSeéDoc.
19 at 6-7).

As a preliminary matter, the Commissioneinisorrect in stating that the VE testified
that Plaintiff could work despita finding of marked limitationsSge idat 7) (“Dr. Hughson
found a ‘marked’ or serious lination, . . . which the vocational expert testified would not
preclude all work actiwt.”). In fact, the VE provided no $émony at all addressing the work
available for claimants with markéichitations in social interaatins or other functional abilities.
The VE did testify that jobsere available for Plaintiff his RFC could be limited to “[n]o
interaction with the general public, occasionglexficial interactionsvith co-workers, and
limited interactions with supervisorss€eAR at 784)—the same soci@hitations that the ALJ
later included in Plaintiff's RFCsge id.at 740). But the VE alsstified that “[b]asically,
[Plaintiff] couldn’t work” if he muld “rarely” interact appropriately with supervisors, because
“[i]f you can't get along vith the people you work for, you can’t workld( at 785-86). The
guestion, then, is whether the CHiwding that Plaintiff is markedljimited in social interactions
can be accommodated by the restrictions pregdy the ALJ, or whether those marked
limitations required something more akin to thar&” interactions wittsupervisors posited by
Plaintiff at the hearing.

The Court begins with a basic review of thegrees of limitation serity. In a related
context, Appendix 1 of the SSA’s regulationsyides that mental disders are evaluated on a
five-point rating scale, withrfo limitation” at oneend and “extreme limiteon” at the otherSee
20 C.F.R. Pt. 404, Subpt. P, App’x 1, 8 12.00(F)(®)kasis added). Just@ve the level of “no
limitation,” a “mild” limitation signifies only “slightly limited”"functioning on a sustained basis,

while a “moderate” limitation exists where a at@int’s functioning on a stained basis is only
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“fair.” See idBeyond that, a “marked” limitation” in an ability existien a claimant’s
“functioning in this area inqeendently, appropriately, effecély, and on a sustained basis is
seriously limited.”ld. While not as severe as “extreme” limitation, with indicates that the
claimant is wholly unable to perforam ability on a sustained bassg id, SSA policies state
that a marked limitation is serioesiough that a claimant whorisarkedly limited in an ability
“cannot usefully perform or sustain the aittiin question. SSA Rigram Operation Manual
System (“POMS”) § 24510.063(B)(3).

The Tenth Circuit has recognizétat “an [ALJ] can account fanoderatdimitations by
limiting the claimant to partidar kinds of work activity."Smith v. Colvin821 F.3d 1264, 1269
(10th Cir. 2016) (citing/igil v. Colvin 805 F.3d 1199, 1204 (10th Cir. 2015)) (emphasis added).
For instance, since unskilled warquires the handling of ongimpleinstructions andimple
work-related decisions, the courtVigil held that a claimant’s RFC for unskilled work
accounted for his moderate limitations in centration, persistence, and pace, since those
moderate limitations only pradled that claimant from handlimgmplextasks.See Vigil 805
F.3d at 1203-04 (citing SSR 96-9p, 1996 WL 374185, at *9 (July 2, 1996)).

AlthoughVigil does not address whetherAln) can similarly account fanarked
limitations in one or more abilities by inclungdj restrictions in an RFC, persuasive caselaw

suggests that such limitationsndae adequately addressed byR&C that either significantly

6 The POMS is “a set of policies issued bg {BSA] to be used in processing claimid¢Namar v. Apfel172 F.3d
764, 766 (10th Cir. 1999). The court “defer[s] to the PQMSisions unless [it] deterime[s] they are ‘arbitrary,
capricious, or contrary to law.Ramey v. Reinertsp268 F.3d 955, 964 n.2 (10th Cir. 2001). Although both
Appendix 1 and POMS § 24510.063 apply to Paragraph B evaluations of functional doma&ipshaestof the
sequential evaluation process, the Commissioner contemdi® (@intiff does not dispute) that the severity
definitions governing step three are applicable to the more detailed evaluation of a claimant’s individual abilities
within those domains determined at step foBeeDoc. 19 at 6-7).

7 SSRs are binding on the SSA, and while they do not haviettbe of law, courts traditionally defer to SSRs since
they constitute the agency’s interpretation of its own regulations and foundational s&gat8sllivan v. Zeblgy
493 U.S. 521, 531 n.9 (1990); 20 C.F.R. § 402s8%; also Andrade v. Sec'y of Health & Human Sg#é& F.2d
1045, 1051 (10th Cir. 1993) (SSRs entitled to deference).
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limits the claimant’s performance of those akgktior fully exempts her from performing them.
For instance, the TemCircuit held inNelsonthat where a claimamtas found to have marked
limitations in certain abilities that were meiquired to perform unskilled work, such as
interacting with the public, an RFC that was efifeely limited to unskilled work adequately
accounted for those limitationSee Nelson v. Colvig55 F. App’x 626, 629 (10th Cir. 2016)
(unpublished). InTrujillo, the Honorable Gregory B. WorninytUnited States Magistrate Judge,
held that an RFC allowing for only simple amaitine tasks, instructions, and environments
imposed “significant limitations” tht “adequately reflect[ed]” a@imant’s marked limitations in
concentration and pac8ee Trujillo v. BerryhillNo. 16-cv-851 GBW, 2017 WL 2799981, at *8-
9 (D.N.M. Mar. 21, 2019).

In a relevant recent decision, the Honorablen@@m E. Garza, United States Magistrate
Judge, found no legal error in tA&J’s efforts to incorporate thedaimant’s mental limitations
into her RFCSee Vargas v. BerryhijlNo. 18-cv-210 CG, 2019 WL 184083, at *11-12 (D.N.M.
Jan. 14, 2019). In that case, two medical soultsegreed as to whedr the claimant was
“moderately” or “markedly” iimited in her ability to inteact with the general publi&ee idat
*12. Without clearly resolving thisonflict, the ALJ neverthelesscluded an RFC restriction
limiting the claimant to “seldormontact with the general publicSee idJudge Garza found that
this restriction “accounts for a mad limitation in [the claimant]difficulty ‘sustain[ing]’ this
conduct.”See id.

As each of these cases demonstrates, the key consideration when determining whether an
RFC properly accounts for a claintss limitations is whetheor not that RFC permits the
claimant to perform the dhies in question despite the established limitati@ee, e.qgid., at

*11 (holding that “a restriction limiting thealmant to simple work [will be] found to be

10
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sufficient [when] the limitationsmitted from the ALJ’s analysisadirectly correlated to the
claimant’s ability to perfornmore demanding work”). That shithe relationship between the
severity of a claimant’8mitations and the restrictionsdluded in his RFC is not always
straightforward, since “there i requirement in #hregulations for a déct correspondence
between an RFC finding and a specific medogahion on the functional capacity in question.”
Chapo v. Astrug682, F.3d 1285, 1288 (10th Cir. 2012). Desgiigeforegoing autbrities, courts
must remember that a mere restriction to “ulhestti work, or even to a “vague catch-all term”
like “simple work, is generallypot “sufficient to capture thearious fundamentally distinct
mental limitations” encompsaed in a medical opinioBee idat 1290 n.3see also Oceguera v.
Colvin, 658 F. App’x 370, 374 (10th Ci2016) (unpublished) (citinGhapq 682 F.3d at 1290
n.3) (suggesting that an ALJ usually must dautim more than merely limit [a claimant] to
simple work” in order to account foiis or her mental RFC limitationsyargas 2019 WL
184083, at *11 (noting that und€hapq “the circumstances in which the ALJ may omit specific
limitations in his RFC assessmentlbyiting the claimant to simpler unskilled work have been
narrowly defined”).

With these principles established, the Caounbs to the parties’ arguments. Plaintiff
contends that his marked limitatis in social interactions effevely bar him from performing
even unskilled sedentary wotkSeeDoc. 16 at 12, 16). To the extent that Plaintiff intends to
make this point with respect to his marked liidtas in interacting withihe general public, the

Court finds that his argumeist not well-taken given that HiiRFC expressly disallows any

8 As in her previous decision, the ALJ did not expressly limit Plaintiff to “unskilled” wefkJaramillg 2017 WL
6507089, at *5 (rejecting Commissioneaigjument that Plaintiff's purpodeRFC for unskilledvork accouted for

his limitations, since “[tlhe ALJ . . . included no suchitation [to unskilled work] irthe RFC”). Nevertheless, an
analysis of the requirements for unsldiieork is useful for understanding the lowest baseline threshold of mental
abilities necessary fesedentary workseeSSA POMS DI § 25020.010(B)(2)-(3).

11
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interactions with the publiSeeNelson 655 F. App’x at 629 (natg that RFC for unskilled
work accounted for marked limitahs in interacting with thpublic, since “unskilled work does
not require these abilities”$ee also, e.gHerrera v. SaylNo. 18-cv-1080 SCY, 2019 WL
6468872, at *7-9 (D.N.M. Dec. 2, 2019) (citirgg, Nelson 655 F. App’x at 629) (finding that
ALJ accounted for agency consultant’s findingrarked limitation in iteracting with public by
limiting claimant tounskilled work);cf. SSA POMS DI § 25020.010(B)(3) (listing mental
abilities critical for unskilled stentary work, with no reference itteractions with the public).
The situation regardinBlaintiff's marked limitations innteracting with coworkers and
supervisors is more complicated. SSA policies stateathaedentary work—including unskilled
work—requires a claimant to, amg other things, “[dspond[] appropriately to supervision, co-
workers and usual work situations” on “a sustained baSeeSSR 96-9p, 1996 WL 374185, at
*9; SSR 85-15, 1985 WL 56857, at *4 (Jan. 1, 1985)i(amy describing the abilities required,
“on a sustained basis,” by the “basic mentahdeds of competitive, remunerative, unskilled
work”). Breaking this down further, SSA policiaad procedures provide that to perform even
unskilled work, a claimant must demonstrateability to (among other things) “accept
instructions and respond apprigpely to criticism from sup®isors” and “get along with
coworkers or peers without (unduly)..exhibiting behavioral extremesSeeSSA POMS DI
§ 25020.010(B)(2)-(3). “Asubstantial loss of abilityto meet any of these basic work-related
activities would severely limit #hpotential occupational base.ig;hin turn, would justify a
finding of disability because even favorable aapijcation, or work experience will not offset
such a severely limited ogpational base.” SSR 85-15, 1985 6857, at *4 (emphasis added).
A “marked” limitation in the ability to intexct with coworkers osupervisors is not

consistent with these baseline demands for sedentary work. Again, a marked limitation exists

12
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when a claimant’s “functioning in this aragadependently, appropriatelgffectively, and on a
sustained basis seriously limitegd’ 20 C.F.R. Pt. 404, Subpt. P, App’x 1, § 12.00(F)(2)(d)
(emphasis added), meanitimt the claimant “cannatsefullyperform or sustain the activity” in
guestion, SSA POMS § 24510.063(B)(3) (emphadied). A limitation in interacting with
coworkers and supervisors that is so “sesfaas to prevent a claimant from “usefully
perform[ing] or sustain[ing]”hose abilities undeniably amoumdés‘[a] substantial loss of
ability” to interact with coworkey and supervisors, which in tutseverely limit[s] the potential
occupational base” so as to ‘ifig a finding of disability.”SeeSSR 85-15, 1985 WL 56857, at
*4., Therefore, if Plaintiff is indeed markedly litad in his ability to inteact with coworkers and
supervisors, this would necessapreclude him from perfaning even unskilled sedentary
work, since a “substantial losef these social functions walileave him unable to “[rlespond][]
appropriately to supervision, co-workeand usual work situations” on Sastainedasis.”See
SSR 96-9p, 1996 WL 374185, at *9 (emphasis added§ &IscAR at 786) (“If you can’t get
along with the people you wofkr, you can’'t work.”).

Persuasive caselaw further supports the losian that a “marked” limitation in an
ability is inconsistent with the degree of restans included in Plaintifs RFC. For example, in
Knowlton even though an agency consultant foundttitlaimant was maekily limited in her
ability to interact with the public, the Alaksigned the claimant an RFC allowing for
“occasional interactions with. . the general publicSee Knowlton v. BerryhjINo. 18-cv-194
KBM, 2019 WL 1299669, at *2-3, *6 (D.N.M. Ma21, 2019). The Honorable Karen B. Molzen,
United States Magistrate Judgeldhiat this RFC “failed to asjuately account for Plaintiff's

marked limitation” in that spher&ee idat *6.° Similarly, the ALJ’s restction limiting Plaintiff

9 Judge Molzen observed that an RFC simply limiting the Plaintiff to unskilled work might have sufficed to account
for the claimant’s marked limitation, since pulili¢eractions are not required for unskilled wdske id(citing

13
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to “occasional superficial interactions with coworkers” does not amount to a sufficiently
“significant limitation[]” on the performance of that tastf, Truijillo, 2017 WL 2799981, at *9,
and does not adequately account fomhé&ked limitationin that ability,cf. Knowlton 2019 WL
1299669, at *6.

Vargas in which Judge Garza held that an Rie6triction for “seldm contact with the
general public” sufficiently aamunted for the claimant’'s markdichitation in that ability see
2019 WL 184083, at *12, does not compel a contcarnclusion. The term “seldom” means “on
only a few occasionsarely; infrequently; not often® Accordingly, as Plaintiff has argueseg
Doc. 21 at 1-2) (citing AR at 785-86), an RE&Stricting him to “rarely” interacting with
supervisors or coworkers may have been suffidizaiccount for his marked limitations in those
abilities. By instead restrictinglaintiff to “limited” interactions with supervisors, a “vague
catch-all term” that does not meagfully specify the degree afiteractions permitted under the
RFC ! the ALJ failed to adequately account fis marked limitationn interacting with
supervisorsSee Chapo682 F.3d at 1290 n.3. And since a lirida to “occasional” interactions
is broader than the “seldom” interaxcts allowed for marked abilities Margas that decision
does not support the RFC restrictions on Rilfminteractions with coworkers, either.

Despite these decisions, the Commissioner artpag$laintiff's RFC is consistent with
his marked limitations in thesilities because a marked lintita is not as severe as an

“extreme” limitation. SeeDoc. 19 at 6-7). However, the @missioner cites no legal authority

Knight v. Colvin No. 15-cv-882 KBM, 2016 WL 9489144, at *2-3, 6 (D.N.M. Dec. 5, 2016)). By contrast,
appropriate responses to coworkers and supervisors @tadngal basis is critical &l sedentary work, included
unskilled work.SeeSSR 96-9p, 1996 WL 374185, at *9; SSR 85-15, 1985 WL 56857, at *4; SSA POMS DI
§ 25020.010(B)(2)-(3).

10 Seldom,” @LLINS ENGLISH DICTIONARY — COMPLETE& UNABRIDGED (2012 digital ed.)available at
https://www.dictionary.com/browse/seldom?s=t (emphasis added).

11 SegfLimited,” COLLINS ENGLISH DICTIONARY —COMPLETE & UNABRIDGED(2012 digital ed.),
available at https://www.dictionary.com/browse/limited?s=apfely defining “limited” to mean ““confined within
limits[,] restricted or circumscribed”).
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to support the proposition that an RFC regtiicfor “limited” or “occasional” conduct
adequately accounts farmarked limitation inhe relevant abilityCf. D.N.M.LR-Civ. 7.3(a)

(“A motion, response or reply must cite authonitysupport of the legal positions advanced.”).
Moreover, as the foregoing discussion illustraties,weight of binding and persuasive authority
reviewed by the Court suppottge contrary conclusion.

There is, perhaps, an argumémt the ALJ was entitled tejectthe CE’s finding that
Plaintiff was markedly limited in interacting witoworkers and supervisom light of his pre-
onset work history.§eeAR at 744) (finding that previoushe “suggest that [Plaintiff] had at
least adequate social skills to maintain employment”). But thedid_dotreject the CE’s
findings of marked limitations. Rather, th& Commissioner acknowledges, the ALJ took the
incorrect position that the RFC restrictiong siicluded “reflected’rtose marked limitations.
(See id); (see alsdoc. 19 at 5). Moreover, the Commsisner points to no other medical
evidence of record that the ALAauld have relied on to find thatetiff's limitations were less
than marked.

In summary, the ALJ adopted the CE’s linibas, but then imposed RFC restrictions
that did not properly account fdrdse limitations. Becaughbis legal error resulted in an RFC
that is not supported by substahevidence, remand is required that the ALJ may again
consider the limitations found bydlCE and either adequately aaat for those limitations in
Plaintiffs RFC or explain hrereasons for rejecting them.

V. CONCLUSION

The ALJ erred in her review &flaintiff's application for disability insurance benefits by

failing to adequately actint for marked limitatios in Plaintiff’'s social interaction, despite

purporting to adopt those limitations. TherefoPlaintiff's Motion to Reverse and Award

15
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Benefits (Doc. 16) iSRANTED as described herein, and theu@t remands this case back to

the SSA for proceedings consistent with this opinion.

KEVIN R. SWEAZEA
UNITED STATES MAGISTRATE JUDGE
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