Dunn v. NENMDF, et al. Doc. 65

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WOODROW DUNN, JR.,

Petitioner,
VS. NoCV 19-00499MV/GJIF
NENMDF, and
NMDOC,

Respondents.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before ta Court on the Amended Petititdnder 28 U.S.C. § 2254 for
a Writ of Habeas Corpus by a Person iat&tCustody filed by Petitioner, Woodrow Dunn, Jr.
(Doc. 10) (“Petitioner”). The Couwill dismiss the Petition as bad by the statute of limitations.

BACKGROUND

Plaintiff Woodrow Dunn, Jr., ig prisoner incarcerated at the Northeastern New Mexico
Detention Facility. (Doc. 10 at 1)Plaintiff is proceeding pro séOn February 24, 2013, Plaintiff
shot and killed David Rogers in front of witses including Plaintiff's father, Woodrow Dunn Sr.
Plaintiff was charged with fitsdegree murder in New Mexiiate court, cause no. D-506-CR-
2014-00159 (“State Case”). The Court has reviewedbtfficial record inPlaintiff's State Case
through the New Mexico Supreme Court’s SeduBmline Public Access (“SOPA”). The Court
takes judicial notice of thefficial New Mexico courtecords in the State Cadénited States v.
Ahidley, 486 F.3d 1184, 1192 n. 5 (10th Cir.2007) (holdireg the court may ke judicial notice

of publicly filed records in this court and othmyurts concerning matters that bear directly upon
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the disposition of the case at han8puldersv. Dinwiddie, 2006 WL 2792671 (W.D. Okla. 2006)
(unpublished opinion) (holding thaburt may take judicial notice state court records available
on the world wide web including doeksheets in district courtsgack v. McCotter, 2003 WL
22422416 (10th Cir.2003) (unpublishedmiphn) (finding state districtourt's docket sheet is an
official court record subject tauglicial notice under Fed. R. Evid. 201).

In the State Case, Plaintiff agreed to plgaity to Second Degree Murder. (Doc. 43-1 at
5). The Plea and Disposition Agreement expressly stated that “there are no agreements as to
sentencing” and noted that thasic sentence that could ineposed for Second Degree Murder
was 15 years. (Doc. 43-1 at 5-6). The Agreemesérved the State’s right to bring habitual
offender charges as provided bwla(Doc. 43-1 at 5-6). Plaiiff was represented by counsel,
Public Defender Bryan Collopy, drihe Plea and Disposition Agement was signed by Plaintiff
and his counsel and approved by tlmi€. (Doc. 43-1 at 5-9). PHiff was sentenced to 15 years
imprisonment with additional one-year enhaneats under New Mexico’s firearm statute and
habitual offender statute. (Doc. 43-1 at 3-#o days after sentencinBlaintiff filed a motion
seeking to withdraw his plea oretigrounds that the sentence imposa@g not in accordance with
the agreed recommendations in the Plea andoBispn Agreement. (Doc. 43-1 at 10-11). The
Court denied that motion(Doc. 43-1 at 12-13).

On March 21, 2016, Plaintiff filed a Petitidor Writ of Habeas Corpus (“First State
Habeas Petition”) in the State Caf@oc. 43-1 at 14). His First SeaHabeas Petition raised issues
of lack of competency and inefttive assistance of counsel. (D48-1 at 15-17). The state court
held an evidentiary hearing and denied PIdistiFirst State Habeas Petition but set aside the
enhancement under the habitutiender statute. (Doc. 43-1 ab-27). An Amended Judgment

and Sentence was entered on April 3, 2017. (Doc. 43-1 at 1-2).



On December 5, 2017, Plaintiff filed a “RevizBetition” for a writ of habeas corpus
(“Second State Habeas Petition”\Doc. 43-1 at 28-42). Badeon its prior proceedings, on
December 20, 2017, the state court found that no faadtal error had occurred, that an adequate
record had been developed, and that there hadrizesrervening change in law or fact since the
Court’s prior ruling. (Doc. 43-At 43). Accordingly, the sttcourt denied the Second State
Habeas Petition. (Doc. 43-1 at 43). Plainfiiéd a Notice of Appeal, which was not timely,
appealing to the New Mexico Court of Aggds on April 30, 2018. (Doc. 43-1 at 78). The New
Mexico Court of Appeals transferred the filingth® New Mexico Suprem@ourt as a petition for
writ of certiorari on July 5, 2018. (Doc. 43-188&). The New Mexico Supreme Court denied the
petition on July 23, 2018. (Doc. 43-1 at 84).

Plaintiff instituted this proceeding on M&9, 2019 by submitting a handwritten filing to
the Court challenging his statewt conviction. (Doc. 1). Th€ourt notified Plaintiff that it
intended to recharacterize his filing as a haloegsus petition under 28 U.S.C. § 2254 and granted
Plaintiff the opportunity to withdrawr amend his filing to set fdrtall of his § 2254 claims. (Doc.
7). Inresponse to the Court’s Order, Plaintlédihis amended Petition (‘$tant Petition”). (Doc.
10). Plaintiff's Instant Petition rses three grounds for habeas cwrpelief: (1) the state court
violated his due process righig convicting him for knowingly Kiing a human being when he
was delusional and hallucinating at the time ef thme; (2) the state court violated due process
when it denied his habeas corpus petition; andig@tounsel was ineffecev (Doc. 10 at 5, 24,
25).

On March 27, 2020, the Court ordered the j®eslents to file a mnited answer to
Plaintiff's Instant Petition to address the questibnvhether Plaintiff's claims are barred by the

one-year statute of limitations under thetiArerrorism and Effetive Death Penalty Act



(“AEDPA"). (Doc. 31). Respondesfiled the limited answer, arqg that Plaintiff's claims are
time-barred and attaching pertinent portions oftage court record from Plaintiff’'s criminal case.
(Doc. 43). Plaintiff filed four reponses to the Court’s Order andRiespondent’s limited answer.
(Doc. 34, 35, 36, 47). Although often ddffilt to comprehend, Plaintibppears to argue that the
Court should equitably toll the rumg of the statute of limitations because he is proceeding based
on newly discovered evidence and, after theestaiurt denied habeas corpus relief, the
proceedings were beyond his control. (Doc. 47).

Plaintiff has filed a total of 43 unsworn anften unsigned letters,agements, affidavits
and notices in support of hi2254 claims, which he claimseanewly discovered evidenc&ee
Doc. 3,4, 5, 6, 12, 13, 14, 15, 18, 19, 21,2B,25, 26, 29, 30, 32, 33, 37, 38, 39, 40, 41, 42, 44,
45, 46, 48, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64. Many of these appear to be false.
For example, in this case Plaintiff has submitted statements andgttdshn Paul” who claims
to be a “Federal CO” who investigated Plaintiff's case. (Doc. 39, 40, 54). In other cases filed by
Plaintiff,! he has submitted statements by John ,Raadluding: (1) a statement by John Paul
claiming that he was present when NENMDF viethPlaintiff's due process rights by the prison
law library’s refusal to make copies for Plaintifbynn v. NENMDF, No. CV 19-00595
KWR/JHR, Doc. 11); (2) a statement by John Raaiming that he was an eyewitness to the

ineffective assistance of Plaintiff's state crimigcaunsel, Bryan CollopyD(unn v. Collopy, No.

! Plaintiff has filed four civil mhts cases and two habeas corpus cases as original proceedings in
this Court. See Dunn v. Scramblin, CV 18-441 RB/KRS,Dunn v. Sate, No. CV 18-394 JB/KK,

Dunn v. Collopy, CV 18-528 JB/SCY Dunn v. Collopy, No. CV 18-900 KG/GBW Dunn v.
Collopy, CV 18-1043 KG/JHR, anBunn v. NENMDF, No. CV 19-499 MV/GJF.Plaintiff also

filed five civil rights complaints in state od, which were removed to this Court by the
Defendants. See Dunn v. NENMDF, CV 19-548 KWR/GBW,Dunn v. NENMDF, CV 19-595
KWR/JHR, Dunn v. NENMDF, CV 19-876 RB/KK,Dunnv. NENMDF, CV 19-881 KWR/KRS,
andDunn v, NENMDF, CV 19-882 JB/CG.



CV 18-00900 KG/GBW, Doc. 53); and (3) a statement by John Paul claiming that he witnessed
the GEO Group violate Plaintiff's @yprocess rights when they téthintiff that he could not own
a churchDunnv. NENMDF, No. CV 19-00836 RB/KK, Doc. 8)The address given for John Paul
is the address for the Guadalupe County CooeatiFacility, however, theris no inmate listed
in the New Mexico Department of Correctioiegords named “John Paul.” (Doc. 39 at 5).
Plaintiff has also filed eight motions, threé which remain pending before the Court.
(Doc. 2, 8,9, 11, 17, 27, 28, 49). The three pendiations include a motion asking the Court to
find Plaintiff incompetent (Doc. 27), a motion tathdraw his state court gty plea (Doc. 28),
and a motion to show cause, again addressiagtiestion of timelinessf his § 2254 Petition

(Doc. 49).

STANDARD

Under the AEDPA, a one-year period of limibet applies to an afipation for “a writ of
habeas corpus by a person in custody pursuathietgudgment of a State Court.” 28 U.S.C. §
2244(d). Of specific relevance ree that limitation period runfom “the date on which the
judgment became final by the conclusion of direct review or the expiration of the time for seeking
such review.” 28 U.S.C. § 2244(d)(1)(A). Further, the AEDPA makesr ¢hat the one-year
statute of limitations period is tolled while “a peaty filed application fo[s]tate post-conviction”
relief is “pending.” 28 U.S.C§ 2244(d)(2). Until a state habepstition “has achieved final
resolution through the state’s post-convictiongadures, by definition it remains ‘pending.’ ”
Carey v. Saffold, 536 U.S. 214, 219-20 (2002ke also Holland v. Florida, 560 U.S. 631, 635,

638, (2010).

2 The Court also notes the improper use of thisr€oSeal on John Paukgtness statement (Doc.
54).



To determine the point at which a petitiosestate habeas proceedings become complete,
the Court looks to theatie’s procedural ruleSee Wade v. Battle, 379 F.3d 1254, 1260-62 (11th
Cir. 2004). The one-year statute of limitations klbegins to run again when the proceedings on
the state habeas corpus petition are finally concludedand, 560 U.S. at 638 (state habeas
corpus proceedings were conclddend statute of limitations clock began to tick when the state
supreme court issued its mandate). A § 2254ipeftiiled after the one-gar period has expired
is time-barred. 28 U.S.C. § 2244(d). Dismissa §f2254 habeas corppstition on the grounds
that it is time-barred properly proceeds unére 12(b)(6) of the Federal Rules of Civil
ProcedureAguilera v. Kirkpatrick, 241 F.3d 1286, 1290 (10th Cir. 2001).

The one-year statute of limitations may be suldfgequitable tolling. Equitable tolling is
only available when an inmate diligently pursues diaims and demonstrates that the failure to
timely file was caused by extraordigazircumstances beyond his contiglarsh v. Soares, 223
F.3d 1217, 1220 (10th Cir. 200@8girger v. Scott, 317 F.3d 1133, 1141 (10th Cir. 2003). Ignorance
of the law, ignorance dhe limitation periodand inability to obtain legalssistance do not excuse
the failure to file withinthe statutory time periodsee Miller v. Marr, 141 F.3d 976, 977-78 (10th
Cir. 1998);Sandersv. Mahaffey, No. 00-6101, 2000 WL 1730893, at *2 (10th Cir. Nov. 22, 2000);
Washington v. United States, No. 99-3383, 2000 WL 985885, at 120th Cir. July 18, 2000).
Dismissal of a habeas corpus petition undedZBC. § 2254 on the grounds that it is time-barred
properly proceeds under Rule 12(b)(6)tbé Federal Rules of Civil Procedur&guilera v.
Kirkpatrick, 241 F.3d 1286, 1290 (10th Cir. 2001).

DISCUSSION
Plaintiff's State Case preserdsemplexities for calculating ¢éhstatute of limitations. His

claims challenge his original conviction and, #fere, the statute of limitations would arguably



run from the date that his original Judgrhand Sentence became final on May 13, 2(&8.28
U.S.C. 8§ 2244(d). The question then arisegtivr his motion to whidraw his guilty plea
constitutes a properly filed proceed for post-conviction relief thatould toll the running of the
statute of limitations. 28 U.S.C. § 2244(d)(2).it did not, then 313 days elapsed before Plaintiff
filed his state habeas corpus petition on Marcl2R16, and only 52 days remained of the statutory
one-year period. However, it is unnecessarytlier Court to resolve the issue of whether his
motion to withdraw the plea tolled the runningtbé statute of limitationbecause, as set out
below, his claims are still time-bad even if the running of theastite was tolled during that time.
The filing of Plaintiff's Firg State Habeas Petition on Mha 21, 2016 clearly tolled the
statute of limitations.Carey v. Saffold, 536 U.S. at 219-20. The statute was tolled until the state
court’s denial of Plaintiff's Fist State Habeas Petition on Mau28, 2017 or, alternatively, when
the state court entered the Amended Juglgrand Sentence on April 3, 201Holland, 560 U.S.
at 638. Giving Plaintiff the benefit of the doubt, the statute commenoadhguagain after entry
of the April 3, 2017 Amended Judgment and Sentamcewas not tolled dih Plaintiff filed his
Second State Habeas Petition on December 5, 2017. A total of 216 days elapsed between the entry
of the Amended Judgment and Sentence and the filiRgpoftiff's Second State Habeas Petition.
Plaintiffs Second State Habeas Petitionsvelenied by the state court on December 20,
2017. A period of 131 days passed between the Coemial of the Second State Habeas Petition
and the filing of Plaintiff's (untimely) Noticef Appeal on April 30, 2018. Because, at the time
that Plaintiff filed the Notice of Appeal, a total of 347 days of theyme limitation period had
elapsed, he was left with only 18 days to filefaeral habeas corpus pieth. Because Plaintiff's
Notice of Appeal was untimely, it would not seteeoll the running of the statute of limitations.

Carey v. Saffold, 536 U.S.at 219-20. However, even if thatice of Appeal were construed to



toll the limitations period, Plaintiff's federal claims are still barred. A total of 310 additional days
passed between the New Mexico Supreme Courtys2B) 2018 denial of céorari on Plaintiff's
appeal and Plaintiff’s filing of his 8254 Petition in this Court on May 29, 2019.

Similarly, it is unnecessary for the Court tesolve the issue of whether the statute
commenced running when the anigl Judgment and Sentenosecame final on May 13, 2015 or
when the Amended Judgment and Sentdmeeame final on May 3, 2017. Even using the
Amended Judgment and Sentence to commence the statutany, @etotal of 188 days passed
between May 3, 2017 and the filing of PlaingffSecond State HabeRstition on December 5,
2017. Assuming tolling by the SecoB8thte Habeas Petition, thexere an additional 131 days
between the denial of his Second State HabetitsoReand his Notice of Appeal. Further, even
tolling the statute for the period when his appeal was pending, a total of 310 additional days passed
between the New Mexico Supremet’s denial of certiorari and the filing of Piff's federal
§ 2254 Petition.

Accordingly, regardless of whether the time is calculated using Plaintiff's Original
Judgment and Sentence or his Amended JudgamehSentence, well in excess of one year had
expired by the time that Plaintifiéid his § 2254 Petition in this Court. Therefore, unless there is
a basis for equitable tolling, Ptaiff's claims are barred by ¢éhone-year statetof limitations
under 8 2244(d).

Plaintiff argues that the Court should equiyatalll the statute of limitations because he is
proceeding based on newly discovered evidence. . @Hc However, the record establishes that
the legitimate evidence relied on by Plaintiff waised in his First Statddabeas petition and was

available from the time dhe original State Case. (Doc. 4&#148, 49, 70, 72). Plaintiff relies



on statements by his fathddunn Sr. (Doc. 1 at 3),a hospital emergegiccoom note dated
February 15, 2013 (Doc. 1 at 4), and an eyessisrstatement by J. Stanes (Doc. 1 4tAlthough
Plaintiff claims that this evide® is “newly discovered,” the record establishes that his father
testified at Plaintiff's site court sentencing, Plaintiff's couns&ls aware of eyewitness Stanes at
the time of sentencing but chose not to call hira agétness, and the enggncy room note existed
prior to Plaintiff’'s sentencing and was raised by e&ses at the sentencin@oc. 5 at 3; Doc. 63

at 27).

The additional statements, notices, or othings that Plaintiff has submitted in this
proceeding, including the statements of John ,Pandl fabricated and do not constitute newly
discovered evidence. For example, in his stateméolté Paul claims toe a federal officer who
investigated Plaintiff's case amgtermined that Plaiifit did not knowingly kill the victim. (Doc.

39 at 1; Doc. 40 at 1-2However, Plaintiff was prosecutedstate court and there is no evidence

in the state courecord, or in the hadas corpus record,ahany federal offias were involved in
investigating Plaintiff's shooting dhe victim. Further, John Bbs addresses are the addresses
for the Guadalupe County Correctional Facility and the Central New Mexico Correctional Facility.
(Doc. 39 at 5; Doc. 40 at 10)John Paul also improperly uses this Court’'s seal on his witness
statements, handwritten ations that claim to be notarizais, and altered certifications and

notarizations from other documents. o 54 at 1-4; Dod1 at 11).

3 Plaintiff has filed several vermns of his father's statement and filed the statements multiple
times. The handwriting is different in each of si@tements, and the first filings are not sworn or
notarized. (Doc. 1 at 3, Doc. 3, Doc. 8 at 5). Latersions of the same statements include this
Court’s seal, hand-written “notarizations,’hda certifications apparently taken from other
documents, but with altered dates. (See e.q:, B®at 3, Doc. 55 at 3, Doc. 63 at 10).

4 Like the statements by Dunn Sr., there are melti@rsions of statements by J. Stanes, some
unsworn and without notarizatioremd later versions of the sastatements that now include the
federal court seal, handwritten “notarizationstiattered certificationsral notarizations. (Doc.

1 at 4, Doc. 4, Doc. 9 at 3, Doc. 51 at 2, Doc. 58 at 3).

9



Plaintiff also includes an inmate requéstm asking for an expert opinion from “Mrs.
Fluhman” along a hand-written respse, purportedly written by MrFluhman but in handwriting
that resembles that of Plaintifftating that Plaintiff was incompeteat the time of the charges.
(Doc. 55 at 1). The filings do not provide anjoimation as to who Mrs. Fluhman is, what her
expert qualifications may be, or the basis fordikrged conclusion that Plaintiff is incompetent.
(Doc. 55). The first filing®f the inmate request anglsponse also includ#dss Court’s seal, while
later filings of the same documerhave handwritten “notarizatiorsy “Michael Shaffer” that do
not include any notary seal. (Dd&5 at 1; Doc. 58 at 2).

Technically, newly discovered evidence does tatitthe limitations period but instead
supplies a new commencement date for the running of the statute. 28 U.S.C. § 2244(b)(2)(B)(i).
The record does not establiste tbxistence of any new evidentat would support a different
commencement date for the runnifgthe statute of limitations.28 U.S.C. § 2244(b)(2)(B)(i).
Further, even if newly discovered evidence did séovtoll the running of #astatute of limitations,
the fabricated statements presented by Rifaidb not present theype of extraordinary
circumstances beyond Plaintiff's controattwould support equitable tolling.

Plaintiff also appears to claithat, after the state court deni@d Second Habeas Petition,
the proceedings were beyond his control. (Doat4%). However, Platiif does not explain why
the proceedings were beyond his control, or whatyy, circumstances pvented him from timely
filing his federal § 2254 PetitionNor does the record discloaay impediment that would have
presented an obstacle to filing thvads beyond Plaintiff’'s controlPlaintiff presents a series of
informal complaints by him with responses purportedly writig a Lt. Jones, in which Lt. Jones
claims that he lost Plaintiffeabeas corpus petition in theson mailroom in February 2019 and

did not find it again until July 2019. (Doc. 60)he informal complaintand responses, however,

10



were not submitted to this Court until July 2020d again show indicia dfaving been fabricated,
such as the use of the same notarization thageaap on several withess statements but with an
altered date. (Doc. 60, 61). Neither Plaingiffilings, nor the stateecord, establish any
extraordinary circumstances that would serve tatellrunning of the statutd limitations in this
caseMarsh, 223 F.3d at 122@urger, 317 F.3d at 1141. Further, even if the Lt. Jones responses
did provide grounds for equitable tolling, the oreay statute of limitations had already expired
before February 2019, when Dunn claims thiefal habeas corpus petition was lost.

Plaintiff did not file his 8§ 2254 Petition wiil the time period allowed by 28 U.S.C. §

2244(d). Therefore, his claimseabarred by the one-year statutdigfitations. The Court thus
will dismiss this case under Rule 12(b)(6). UnRBele 11 of the Rules Governing Section 2254
Cases, the Court also determines that Plaintdffaded to make a substantial showing of denial
of a constitutional right. The Court thuslivdeny a certificate of appealability. 28 U.S.C. §
2253(c). As aresult, Plainf$ pending motions are moot.

IT ISORDERED that:

(1) the motion asking the Court to find Riaff incompetent (Doc. 27), motion to
withdraw his state court guilty plea (Do28), and motion to show cause, again
addressing the question of timeline$is § 2254 Petition (Doc. 49), aF©OUND as
moot;

(2) the Amended Petition Under 28 U.S.C. 8§ 2254 for a Writ of Habeas Corpus by a Person
in State Custody filed by Petitioner, Woodrow Dunn, Jr. (Doc. 1D) 8/1SSED as

barred by the statute of limitations, and

11



(3) the Court denies a Certificate of Aggdability, and Judgment will be entered.

DISFTRICT JUDGE
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