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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JAMES D. DRISCOLL,
Plaintiff,
V. Civ.No. 19-527JCH/KK

JESUS MANUEL CASTELLANOS
et al,

Defendants.

ORDER DENYING PLAINTIFF’ S MOTION TO COMPEL

THIS MATTER is before the Court on Plaintiff's Motion to Compel Defendant FedEx
Ground Package System’s Responses to Plaintiffisl Set of Interrogattes and Second Set of
Requests for Production (Doc. 74) (“Motionfjled June 1, 2020. Defendant FedEx Ground
Package System, Inc. (“FedEx Ground”) fileceaponse in opposition to the Motion on June 15,
2020 (Doc. 82), and Plaintiff filed a reply in suppof it on June 29, 2020. (Doc. 89.) Having
reviewed the parties’ submissiorthe record, and the relevaaiv, and being otherwise fully
advised, the Court FINDS thRtaintiff's Motion is not weltaken and should be DENIED.

[. Introduction

This case concerns an accident in whiclieDdant Jesus Manuel Castellanos allegedly

struck and injured Plaintiff James D. Driscolpedestrian, while backingp a delivery van. (Doc.
16 at 1.) Atthe time, Defendant Castellan@s delivering packages for FedEx Ground pursuant
to a contract between FedEx Ground and his eyap] Defendant Eldridge Distribution, Inc.
(“Eldridge”). (Id.) In his First Amended Civil Complaint for Jury Trial (Doc. 49), Plaintiff asserts
claims against all Defendanter negligence and negligenger se and against Defendants

Eldridge, FedEx Ground, and FedEwrporate Services, Inc. foregligent entrustment, hiring,
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retention, training, andupervision. In the Motion presently foee the Court, Plaintiff seeks an
order compelling FedEx Ground to respond to aeiitgderrogatories and requests for production
pursuant to Federal Rule of Cirocedure 37. (Doc. 74 at 1.)
Il. Legal Standards
Federal Rule of Civil Procedu6 generally permits parties to
obtain discovery regarding any nonprivileged matter that is relevant to any party's
claim or defense and proportional toetimeeds of the case, considering the
importance of the issues at stake ie #iction, the amount in controversy, the
parties’ relative access toelevant information, the parties' resources, the

importance of the discovery in resalgi the issues, and whether the burden or
expense of the proposed discovengweighs its likely benefit.

Fed. R. Civ. P. 26(b)(1). However, the Courtsintlimit the frequency or extent of discovery
otherwise allowed by these rules . . . if it determines thagt alia, “the proposed discovery is
outside the scope permitted by Rulél®6l).” Fed. R. Civ. P. 26(b)(2)(C).

Federal Rule of Civil Procedure 33 permatparty to serve interrogatories on any other
party; these interrogatories “megiate to any matter that may ingjuired into under Rule 26(b).”
Fed. R. Civ. P. 33(a)(2). Likase, Federal Rule of Civil Pcedure 34 permits a party to serve
requests for another party to produce documemtisedectronically stored information (“ESI”),
provided the requested documents and ESI are “wiki@rscope of Rule 26).” Fed. R. Civ. P.
34(a)(1). Finally, Federal Rule of Civil Pratge 37 authorizes a party to move for an order
compelling an answer or productidranother party “fds to answer an terrogatory submitted
under Rule 33" or “fails to produce documents as requested under Rule 34.” Fed. R. Civ. P.
37(a)(3)(B)(iii), (iv).

lll. Analysis
In his Motion, Plaintiff asks the Court tompel FedEx Ground to swer Interrogatories

Nos. 3 through 8 of his Third Sef Interrogatories, and respondRequests for Production Nos.



1 through 4 of his Second Set ofdRests for Production, to FedEx Groun@oc. 74 at 1.) The
Court will address each of these requéstsccordance with the foregoing standards.
A. Interrogatories Nos. 3 and 4

In Interrogatory No. 3, Plaintiff ask$~edEx Ground to state “the number of
crashes/accidents/incidents itwing vehicles operating undf@fedEx Ground’s] [Department of
Transportation] number categorizedth a maneuver of ‘backingr ‘reversing,” for the years
2016 through 2019. (Doc. 74-1 at 2.) In Interrogaido. 4, in turn, Plaitiff asks FedEx Ground
to state “how many” of the “crashes/accidentsfieaits” referred to in berrogatory No. 3 “were
classified as ‘preventable.”1d. at 3.) FedEx Ground objects thla¢se interrogatories are “overly
broad and not reasonably calculated to leaddaltbcovery of admissibkevidence” because they
seek “information unrelated to the subject incident or Plaisti#ffeged damages, especially with
respect to any doenents createdfter the subject incident.” I4. at 2-3 (emphasim original).)
FedEx Ground further objects that these intenaies seek “information and documentation
regarding a matter that is not substantially sinolarelated to the subjeitcident or the persons
and contract service provider involvedfd.j

As a preliminary matter, FedEx Ground has it that it “categorizes crashes/accidents
for vehicles operating under its [Department cifigportation] number” as “preventable or not
preventable” and “by maneuver typacluding backing or reversy,” and that it reports such
incidents “to the Federal Motor @&r Safety Administration.” (Dc. 74-5 at 1.) As such, the
Court recognizes that the information requestethterrogatories Nos. 3 and 4 may be readily

ascertainable. Nevertheless, for the reasonsiegal below, the Court agrees with FedEx Ground

! Plaintiff also asks the Court to compel FedEx Ground to answer Interrogatory No. 9 of his Third Set of Interrogatories
to FedEx Ground. (Doc. 74 at 1.) However, this interrogatory appears nati@asli Plaintiff does not substantively
address it in his Motion.Sge generallipocs. 74, 74-1.) As such, tlmurt will not consider it here.
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that the requested information is insufficientljekant to the parties’ claims and defenses and
proportional to the needs of the case to justifpater compelling its disclosure. Fed. R. Civ. P.
26(b)(1).

As Plaintiff observes, “evidercof prior accidents” may be admissible in a motor vehicle
accident case to support both “liability (duty) and punitive damagkesdn v. FedEx Ground
Package Sys., Inc313 F.R.D. 615, 639-40 (D.N.M. 2016). Witspect to the first issue, such
accidents may show “a high risk of danger,” whiabuld “increase[] the amount of care that [the
defendant] owed” in a particular cadd. at 639. With respect to thecnd issue, a plaintiff must
show a defendant’s “culpable mensshte” to be entitled to pitive damages; and, evidence of a
“cavalier attitude towards [the] safety of a dara@us activity . . . could raise [the defendant’s]
level of conduct to recklessnessld. (quotation marks omitted). Critically, however, for such
“highly prejudicial” evidence to be admissible, the prior accidents must be “substantially similar
to the accident” assue in the case at [Fatd. at 645.

Here, the Court finds that Integatories Nos. 3 and 4 amotbroad and general to support
a finding that they seek information relevanthe parties’ claimsrad defenses and proportional
to the needs of the case. Fed. R. Civ. Pb@26). The other acdents to which these
interrogatories refemight, like the accident assue here, have involveddelivery van operating
under FedEx Ground’s DOT number striking a pedestriaite reversing without a backup alarm.
However, such accidents might also have invokmtrely different circumstances, such as a small

sedan backing up into a statiop&edEx Ground tractor-trailer.

2 The Court is aware that the substantial similarity standard discustednmpplies to admissibility rather than
discoverability, and that information need not be admissibte tdiscoverable. Fed. R. Civ. P. 26(b)(1). However,
the Court finds that the relative simily of prior accidents to the accident at issue is also pertinent to whether
information about prior accidents is relevant proportional to the needs of the cdske.
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Nor would complete answers to Interrogatofss. 3 and 4 even allow Plaintiff to cull
through information about other acertts to identify which ones may be relevant and admissible.
In these interrogatories, Plaintiff requests onlylthee number of acciderfaling into the general
categories indicated. Thus, coete answers would leave Plafhinone the wiser about the
particular circumstances of tlesiccidents and whether they wetdstantially similar to the
accident at issue.

Plaintiff attempts to ovemme these defects by quotihgon 313 F.R.D. at 615ut of
context. (Doc. 89 at 3.) At issue iironwas the admissibility of a FedEx Ground accident
register,.e., “a nationwide compilation ofceidents over a period of tlegears.” 313 F.R.D. at
646. ThelLeoncourt plainly stated that “the [a]ccidenfegister and other accident evidence is
inadmissibleunless [the plaintiff] can deonstrate that those accidenwere substantially similar
to the accident heré Id. at 640 (emphasis added)ithout such a demonstion, the court held,
“[t]he [a]ccident [r]egister sween too much conduct that is, although relevant in the [R]ule 401
sense, too dissimilar to the conddlcat harmed [the plaintiff].” Id. at 646 (quotation marks
omitted). However, the court went on to discuss why it would be “unlikely” to bar this type of
evidence under Federal Rules of Evided€s, 404, and 802, provideithe plaintiff could
demonstrate substantial similaritd. at 647-49.

In explaining why the hearsay rule would belikely to bar admission of the accident
register, the_eoncourt stated;[w]hether FedEx Ground had notice of a disproportionately large
number of accidenteports does not depend on the reports’ accuracy. A disproportionately large
number of reports would give notice to FedEx Ground of a potential area for consideration and
investigation.”ld. at 648 (emphasis in original) (quotation marks and brackets omitted). As such, the
court concluded that the accident register could be offered for a purpose other than to show the truth
of the matter asserted and to that extent would not be hearsay under Rule 80Idc)(@)making
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this observation, however, the court never retracted its holding that the plaintiff would have to
demonstrate substantial similarity before any evidence of other accidents would be admfsssble.
generally id.

Plaintiff relies on the_eoncourt’s statement that a “large number of reports would give notice
to FedEx Ground of a potential area for consideration and investigation.” (Doc. 89 at 3.) However,
Plaintiff fails to acknowledge that this statement was made in the context of the court’s prior caveat
that evidence of such reports would have to concern substantially similar accidents to be admissible.
(See id. Taking this context into account, theoncourt was observing that a large number of reports
of substantially similar prior accidentsould give notice to FedEx Ground of a potential area for
consideration and investigation. And again, herendfile most complete answers to Interrogatories
Nos. 3 and 4 would not tell Plaintiff how many substantially similar prior accidents have been reported
to FedEx Ground. In these circumstandespn does not support Plaintiff’'s argument that the
information he seeks in Interrogatories Nos. 3 and 4 is relevant and proportional to the needs of the
case.

Additionally, as FedEx Ground observes, thme period for which Plaintiff seeks the
information requested in Interragaies Nos. 3 and 4 continues through the end of 2019. However,
the accident at issue occurred on April 22, 2019. dartis occurring after that date could neither
put FedEx Ground on prior notice of the dangerousokss actions nor show a culpable mental
state at the time of the accideanhd would therefore be wholly irrelevant to the parties’ claims
and defenses. For these reasons, the Courtlenly Plaintiff's request for an order compelling
FedEx Ground to answer Interrogatories Nos. 34aafihis Third Set of Interrogatories to FedEx

Ground?®

3 Because the Court will derBlaintiff's request for an order compellifiggdEx Ground to answ Interrogatories
Nos. 3 and 4 on the basis of Rule 26, it need not consider FedEx Ground’s additional argument that the Court should
deny this request on the basis of 49 U.S.C. § 504%@efoc. 82 at 5.)
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B. Interrogatories Nos. 5 through 7 and Requests for Production Nos. 1 through 3

In Interrogatories Nos. through 7 and Requests for Produetios. 1 through 3, Plaintiff
asks FedEx Ground to identify and produce its “pedi@nd procedures” regarding: (1) “the use
of backup/reverse cameras in wa@bs it owns or leases”; (2) “these of backup or reverse alarms
in vehicles it owns or leases”; ar{8) “reversing or bcking of vehicles® (Doc. 74-1 at 3-4; Doc.
74-2 at 1-2.)

In response to these discovery requesisdEx Ground refers Plaintiff to “the
documentation produced at DRISCOLL-FX3B0714 to DRISCOLL-FXG-000733,” subject to
its objections that the requests are “overly draad not reasonably caletéd to lead to the
discovery of admissible evidence.”(Doc. 74-1 at 3-4; Doc74-2 at 1-3.) FedEx Ground
elaborates that the requests “seek][] informatiorelated to the subject incident or Plaintiff's
alleged damages” because FedErubd “does not own vehicles.ld() Rather, “[v]ehicles are
owned by service providers performing services for [Fe@E&und] pursuant to operating
agreements.” Id.) However, FedEx Ground also acknedgies that “it etourages service
providers to utilize avéable safety technology where feasiblnd “periodically issues safety

materials to service prowds, including informatiomelated to backing.” Id.)

41n his reply, Plaintiff devotes a fair amount of argument to why FedEx Ground'’s “trainingatsitehould be
produced in response to Interrogatories Nos. 7 and 8 aqeeBts for Production Nos. 3 and 4. (Doc. 89 at 5-7 (citing
Dahlberg v. MCT Transp., LLG71 F. App'x 641, 651 (10th Cir. 2014)).) However, Interrogatory No. 7 and Request
for Production No. 3 seek “policies and procedures,” not training materials. (Doc. 74-1cat F4ER at 2.) And,
though Interrogatory No. 8 and Request for Production No. 4 could conceivably ineindegtmaterials, as further
discussed below, these requests are far too broad and burdensome for the Court to compel kedEx Bspond

to them as written.

5 It appears that DRISCOLL-FXG-000Z to DRISCOLL-FXG-000733 are “responsive policies and procedures.”
(Doc. 74-6 at 1.) Howevens Plaintiff observes, because FedEx Gdoatherwise “stands on its objections” to
Interrogatories Nos. 5 through 7 and Requests for Production Nos. 1 through, R1&intiff cannot determine
whether FedEx Ground is withholding other documents responsive to these requests. (D8¢. 74 at



“Although a company’s internal policies do niteathe applicable standard of care, they
are admissible to show negligence, even if tHeijgs demand a higher standard of care than the
applicable law."Therrien v. Target Corp617 F.3d 1242, 1256 (10th C2010) (quotation marks
omitted). Moreover, the factdhFedEx Ground did not own or opkrghe delivery van at issue
may attenuate the relevance of FedEx Groupdlgies and procedures, but it does not render
them wholly irrelevant wheras here, FedEx Ground apparenthsied the van from Eldridge and
allowed Eldridge to operathe van under FedEx Ground’s D@umber. (Doc. 69-1 at 2ee
N.M. U.J.l. 13-1608(“Ordinary care’ is that care which reasonably prudent person would use
in the conduct of the person’s own affaiend “must be considered in the light of all the
surrounding circumstancé&s(emphasis added).

Nevertheless, Interrogatories Nos. 5 throdgimd Requests for Production Nos. 1 through
3 share a flaw that renders each of them owady unduly burdensome, and disproportionate to
the needs of the case. Fed.Gi. P. 26(b)(1). Segcifically, the policiesand procedures these
discovery requests ask FedEx Ground to iderdifig produce are not limited to policies and
procedures applicable to vetdslsimilar to the delivery van at issue in form or funcfidRather,
as FedEx Ground argues in its response, the remgliegormation also encompasses policies and
procedures applicable to complgtdifferent vehicles such asridifts operating at a warehouse.
(Doc. 82 at 9.) The Court witherefore deny Plainfis request for an aler compelling FedEx
Ground to respond to Interrogatories Nos. bulgh 7, and Requests for Production Nos. 1 through

3, to FedEx Ground.

8 The parties have stipulated that New Mexico law governs the substantive issues in this case. af(2oc. 16

7 Also, although FedEx Ground did not object on this basis, the Court notes that the discovery requests at issue appear
to be overbroad and unduly burdensome because they are unlimited as to time.



C. Interrogatory No. 8 and Request for Production No. 4

Finally, Plaintiff seeks an order compelling FedEx Ground to respond to Interrogatory No.
8 and Request for Production No. 4, in which Riffiasks FedEx Ground to identify and produce
“documents in the possession, aast or control of [FedEx Groundhat study, assess, analyzes
[sic], or discuss reversing or backing acciden{®bc. 74-1 at 4; Doc. 74-2 at 3.) FedEx Ground
objects to these requests on the basis that tieegvarly broad and not reasonably calculated to
lead to the discovery of admissible eviden (Doc. 74-1 at 4-5; Doc. 74-2 at 3.)

The Court agrees that tleesequests are exceedingly owedd, unduly burdensome, and
disproportionate to thneeds of the ca8eFed. R. Civ. P. 26(b)(1). The Court can only imagine
how many documents in FedEx Groumgiossession, custody, or contrdistussreversing or
backing incidents,” (Doc. 74-1 at Boc. 74-2 at 3 (emphasis added)t it is suréy a very large
number scattered over a vast raraf physical locations and dbtses. To locate and produce
them all would likely be anlaost impossible task. Moreovehe requested documents would
likely run the gamut from highly levant documents, sh as a document containing an in-depth
analysis of the accident at isshiere, to documents with virtuallyo relevance at all, such as a
document briefly referring to an accident inielha passenger car backed into a FedEx Ground
tractor-trailer fifteen years agw a FedEx Ground forklift backexito a warehouse wall yesterday.
The Court will therefore deny &htiff’s request for an ordeompelling FedEx Ground to respond
to Interrogatory No. 8 and Request for Production No. 4.

D. An award of expenses would be unjust.

8 In addition, the Court notes that the information retpek Interrogatory No. 8 and Request for Production No. 4
would almost certainly include many douents protected by the attorney-uotigrivilege and the attorney work-
product doctrine, though FedEx Ground did not timely object to these requests on eitheSeaBisc.(74-1 at 4-5
andDoc. 74-2 at 3but seeéDoc. 82 at 7 (opposing Plaintiff's Motion on the basis that Interrogatory No. 8 and Request
for Production No. 4 seek documents protected by the “attorney-client privilege and other préldégpk doctrines,

the work product doctrine, and numerous confidentiality laws”).
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Rule 37 provides that, if a motion to coehgpliscovery responses is denied, the Court

must, after giving an opportumpito be heard, requireghmovant, the attorney filing

the motion, or both to pay the party .. who opposed the motion its reasonable

expenses incurred in opposing the motion, including attorney's fees. But the court

must not order this payment if the motion was substantially justified or other
circumstances make an am of expenses unjust.
Fed. R. Civ. P. 37(a)(5)(B).

Here, Plaintiff's Motion fails because the disery requests at issue are insufficiently clear
and precise, and not becaudleoh the information they seels, as FedEx Ground has argued,
irrelevant to the parties’ @ims and defenses. Had Fed&sound opposed Plaintiff’'s discovery
requests only on the former ground and not the latteeems likely that the parties would have
been able to resolve at least some of theessuresented in Plairft§ Motion without Court
intervention. In these circumstances, the €dunds that an awaraf expenses, including
attorney’s fees, wmuld be unjust.

IV. Conclusion

For the reasons discussed herein, Pl&miiflotion to Compel Defendant FedEx Ground
Package System’s Responses to Plaintiff’'s Tetlof Interrogatories and Second Set of Requests
for Production (Doc. 74) is DENIED.

IT IS SO ORDERED.

VI IR
. KXL_—

KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE
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