Krantz v. USA Doc. 8

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JUSTIN KRANTZ,
Movant,
V. Civ. No. 19-609 JAP/LF
Cr. No. 16-4004 JAP
UNITED STATES OFAMERICA,

Respondent.

MEMORANDUM OPINION AND ORDER

On July 1, 2019,pro se Movant Justin Krantz filed a MOTION REQUESTING
IMMEDIATE RELEASE PURSUANT TO THE RECENT RULING FROM THE UNITED
STATES SUPREME COURT WHEREIN THE COURT HAS FOUND 18 U.S.C92(qg)
UNCONSTITUTIONAL (CV Doc. No. 1). Movant sought release from incato@nan light of
the Supreme Coud ruling inRehaif v. United Sates, 139 S. Ct. 2191 (20194. at 1. On July 29,
2019, the CourinformedMovant that his motion would be recharacterized as a motion to vacate,
set aside or correct the sentence under 28 U.S.C. § 2255, and therefore it needed to follow the
proper form or risk dismissalsee ORDER REGARDING RECHARACTERIZATION OF
MOTION (CV Doc.No. 2) at 1. On August 9, 2019, Movant filed a proper § 2255 mdsam.
Motion (CV Doc. No. 4) (“Motion”). On November 1, 2019, Movant filed a BRIEF IN SUPPORT
OF 28 U.S.C. 8255. (CV Doc. No. 6). At the request of the Court, the United States filed THE
UNITED STATES RESPONSE TO DEFENDANB AMENDED MOTION TO VACATE
SENTENCE AND MOTION TO ENFORCE COLLATERAIATTACK WAIVER PROVISION

IN PLEA AGREEMENT (CV Doc. No. 7)The Court determines thitovantis not entitled to
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relief andwill dismiss the Motion as required Byle 4(b) of the Rules Governing Section 2255
Cases.
Factual Background

On October 12, 2016, a federal grand jury indicted Movant on one ocbhaing a felon
in possession of a firearm in violation of 18 U.$&922(g)(1) and 924(a)(23ee INDICTMENT
(CR Doc. No. 1). On April 11, 2017, Movant entered into a PLEA AGREEMENT (CR Doc. No.
27). In the Plea Agreementhe United Statesind the Movant agreed under Eesl Rule of
Criminal Proedure {(Rule”) 11(c)(1)(C) toa sentence of fifjgeven(57) months.ld. at 4.In
exchangeMovant agreed tavaive any collateral attackncluding 28 U.S.C. § 22580tions,
except on the issue of ineffective assistance of cousek 6—7.

The Court found thatMovant entered thePlea Agreement freely, voluntarily, and
intelligently. See PLEA MINUTE SHEET (CR Doc. No. 28. The Court accepted the Plea
Agreementt the sentencing hearing on July 131 2@ee SENTENCING MINUTE SHEETCR
Doc. No. 39. The Court then sentencédovantto therecommended fifysevenmonthterm of
imprisonmentld.

On June 21, 2019, the United Ss&a8upreme Court deciddgehaif, which heldthatto
convict a defendant under 18 U.S.C. § 922fw ,governmennustprove “both that the defendant
knew he possessed a firearm and that he knew he belonged to the relevant categoonof pers
barred from possessing a firearrRehaif, 139 S. Ct. at 2200. Movant argues thais entitled to
relief underRehaif because th&nited States failed tprove that he knew that he belonged to a

category of people barred fropossessing a firearn$ee BRIEF IN SUPPORT OF 28 U.S.C.

! Rule 4(b)of the Rules Governing Section 2255 Cadiescts District Court judges talismiss the motion and direct
the clerk to notify the moving party” when “it plainly appears from the motion, anghatieexhibits, and the record
of prior proceedings that the moving party is not entitled to relief.”
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§ 2255at5-6.Movant additionally argues that Congress exceeded its Commerce Clausdyauthori
in enacthg 18 U.S.C. § 922(g) and that the statute is therefore unconstitutobrel6.
Analysis

Movant’s request for relief und&ehaif is a collateral attack on his sentengae Parke v.

Raley, 506 U.S. 20, 30 (1992) (defining collateral attacks as seeking to deprive a conviction of its
“normal force and effect in a proceeding tletd an independent purpose other than to overturn
the prior judgmenty. The Court will first address the enforceabilitytbécollateral attackvaiver

in Movant’s Plea Agreement, because an enforceable waiver precludes review of theSaeerits.
United Statesv. Hahn, 359 F.3d 1315, 13 n.15(10th Cir. 2004)If theRehaif attack orMovant’s
sentence is within the scopeMbvant’'s Plea Agreenrg, then Court must enforce the waiver.

The Tenth Circuittmploysa threepart test to determine if a pesbnviction waiver is
enforceable! (1) whether the disputed appeal falls within the scope of the waiver of appellate
rights; (2) whether the defendant knowingly and voluntarily waived his appellate rights; and
(3) whether enforcing the waiver would result in a miscarriage of justice’ Hahn, 359 F.3dat
1325. The Court will address each part in turn.

Scope of the Waiver

In determining thescope of an appellate or paginviction waiver, the Court musstrictly
construd] thescope of an appellateaiver in favor of the defenddnand evaluate the waivéin
light of the defendaih$ reasonable understanding at the time ofjthkty plea’ United Sates v.
Novosel, 481 F.3d 1288, 1291 n.1 ({0Cir. 2007).In his Rule 11(c)(1)(C)Plea Agreement,
Movantagreed to waivéany collateral attacto the Defendant’s convicti¢s) . . .except on the
issue of defensecounsels ineffective assistancé Plea Agreement aé—7. BecauseRehaif
announced a new rule of lawjovant’s collateral attackinderRehaif does not implicatehe

assistance of counsdihis challengetherefore, is within the waiver language“ahy collateral
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attack other than ineffective assistance of coungkelvantdoes not contend, nor is there anything
in the record that would indicate, that he did not understand the scope of the waiver at lige time
entered into the Plea Agreemenie Courtconcludedhat the issue of eligibiltfor relief under
Rehaif is within the scope of the waiver of collateral attackiovant’s Plea Agreement.

Knowing and Voluntary Waiver

In order to determine the enforceability of the waiver, the Court must consider nihethe
waiver was knowing andoluntary.Hahn, 359 F.3d at 1325dahn requires the examination of
two factors in considering whether a defendant knowingly and voluntarily agreed to antappella
and postconviction waiverFirst, the court looks tbwhether the language of the plea agnent
states that the defendant entered the agreement knowingly and voltintdril$$econd, the
acceptance of the guilty plea must be the result of an adequate colloquy between the Cloairt and t
defendant under Rule 1.

Movant’s Plea Agreement states that the plsdreely and voluntarily made and is not the
result of force, threats, or promises.” Plea Agreement at The Plea Agreement also states that
Movantis knowingly waiving jury trial and appedghts.|d. at 2.The Plea Agreement sets out
Movant’s understanding of his rights, the maximum sentence that could be imposed absent the
agreement, and the factual basis of his pkd helanguage of the Plea Agreemamdicatesthat
the plea and waiver is knowing and voluntafe record also reflects an adequate colloquy
betweenMovantand the Court under the requirementdfRkafe 11.See Plea Minute SheefThe
Court questioned Movanegarding whether he had time to consult his attorney and if he was
satisfied with his attornéyg representatiomd. Based on the colloquy, the Court found tkatvant
fully understood the charges, the terms of the plea, the consequences of entry inéa the p
agreement, and that the plea was freely, voluntarily, and intelligently miadedefendant “has

the burden to present evidence from the record establishing that he did not understand itfie waive
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United Sates v. Edgar, 348 F.3d 867, 8223 (10th Cir. 2003). Movant has not provided any
evidence to the contrarfhe Court can conclude that Movant entered the agreement knowingly
and voluntarily.
Miscarriage of Justice

To determinethe last factor of waiver enforceabilitydefendant bears the burden of
persuasion to show that a miscarriage of justice will occur if the waiverascedfSee United
Satesv. Maldonado, 410 F.3d 1231, 12334 (10th Cir. 2005)A miscarriage of justice may result
“[1] where the district court relied on an impermissible factor such as rgagh¢2e ineffective
assistance of counsel in connection with the negotiation of the waiver renders theinvaibe,
[3] where the sentence exceeds the statutory maximum, or [4] where the waivemissethe
unlawful.” Hahn, 359 F.3d at 1327 (quotirignited Statesv. Elliot, 264 F.3d 1171, 1173 (10th Cir.
2001))(brackets in original)Movant has not argued themforcement of his waiver will result in
the miscarriage of justic&ven on an independent review, the record would not support such a
conclusion First, the record does not indicate that the Court relied on any impermissible factor.
Second, theecorddoes not disclose any question of ineffective assistance of counsel in connection
with negotiation of the waiver. To the contrary, on questioning by the Qdavantexpressed
satisfaction with his representati@ee Plea Minute SheeThird,the sentence imposed Movant
neither exceededhe statutory maximummor exceeded Movaig own expectations. Instead,
Movantreceived the senten¢ity -seven monthdp which both partiespecifically agreeeh the
Plea Agreemeninder Rule 11(c)(1)(Ckee Plea Agreement at #ourth, n order for a waiver to
be “otherwise unlawful’ any errorin the waivermust seriously affect the fairness, integrity or
public reputation of judicial proceedingSee United Sates v. Olano, 507 U.S. 725, 732 (1993).
This factor focuseson the fairness of the proceedings, rather than result of the proce&imgs.

United Sates v. Smith, 500 F.3d 1206, 1212-13 (10th Cir. 2007). The record does not reflect, and
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Movantdoes not allege, any error that seriously affected the fairness, integrity, orppbtiation
of the proceedingdMovant has not met his burden in this respect, tardCourtconcludeghat
enforcement of the waiver does not result in a miscarriage of juSeed-dahn, 359 F.3d at
1327-29.
Conclusion
The Court will enforce the Plea Agreement, including the agreed term of irat&onend
the waiver of collateral review, and will dismiss Movant's Motion under R(b¢ ¢f the Rules
Governing Section 2255 Cas&gecause enforcement of a valid plea agreement waiver precludes
review of any meritbased issuesege Hahn, 359 F.3dat 1330 nl5, the Court need not address
the retroactie applicabilityof Rehaif or whether 18J.S.C. § 922(qg) is unconstitutiorfaMovant
has alsdailed to make a substantial showing that he has been denied a constitutionatdght
28 U.S.C. § 2253(c)lhe Court willtherefore deny a certificate of appealabilityder Rule 11(a)
of the Rules Governing Section 2255 Cases.
IT IS ORDEREDthat
(1) The MOTION REQUESTING IMMEDIATE RELEASE PURSUANT TO THE
RECENT RULING FROM THE UNITED STATES SUPREME COURT WHEREIN
THE COURT HAS FOUND 18 U.S.C. 8§ 922(g) UNCONSTITUTIONAL (CV Doc.
No. 1)is DISMISSED and

(2) A certificate of appealability iIDENIED.

Oeteld. e

S@RUMTED STATES DISTRICT JUDGE

2 Even if the Court could consider Movan8s922(g)argument, ie Tenth Circuit has previously foreclosed this
theory.See, e.g., United States v. Dorris, 236 F.3d 582, 586 (10th Cir. 2000) (holding that Congress did not exceed
its authority under the Commerce Clause in enacting 18 U.S.C. § 922(qg)).
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