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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DAVID ELI FLOREZ,
Plaintiff,
VS. CivNo. 19-663KK

ANDREW SAUL, Commissioner of the
Social Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Plaintiff DalEli Florez’s (“Mr. Florez”) Motion
to Reverse and Remand for Rahirg, with Supporting Memorandu¢oc. 21) (“Motion”), filed
January 21, 2020, seeking review of the unfakite decision of Defendant Andrew Saul,
Commissioner of the Social Security Administoat(“Commissioner”), on Mr. Florez’s claim for
Title 1l disability insurance benefits (“BI') under 42 U.S.C. 88 405(g) and 1383(c)(3). The
Commissioner filed a response in oppositiothi Motion on April 20, 2020 (Doc. 24), and Mr.
Florez filed a reply in support ahe Motion on May 7, 2020. (Do@5.) Having meticulously
reviewed the entire record and the applicdble and being otherwas fully advised in the
premises, the Court FINDS thislir. Florez’s Motion is weltaken and should be GRANTED.

|. Background

Mr. Florez is a former construction laboretho has a ninth-grade education and no
reported earnings since 2010. (Administrativedtd (“AR”) 041-43, 194, 196 Hle filed his claim
for DIB on May 26, 2016, indicating an alleged onset date (“AOD”) of disability of March 15,
2010 due to lower back pain, arthritis, diabdtgpe 2), high blood mssure, depression, heart

murmur, shortness of breathnd dizziness. (AR 185, 218.) I pre-hearing memorandum
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submitted by his attorney on June 22, 2018, he amended his AOD to May 25, 2015. (AR 290.) His
date of last insured (“DLI"was December 31, 2015, at which tilme was fifty-five years old.
(AR 012))

Physical Impairments Evidencé

Mr. Florez fell off a scaffoldin 2006 and injured his badbut did not initially have
“significant pain” and self-treatedith ibuprofen for many yearsSéeAR 044, 332, 341.) In
December 2014 when he complained of chronigtiectype pain, his medical provider ordered x-
rays which showed L4-L5 and L5-S1 interspace narrow{#RR 325.) In August 2015, he was in
a low-speed motorcycle accident and brokeba (AR 293.) Three days after the accident, he
complained of left leg pain to his primacgre provider, Sasha Sokolowski, PA. (AR 323.) PA
Sokolowski ordered x-rays of MFElorez’s leg, demonstrated stretste help alleviate his back
pain, and referred Mr. Florez to the Pregigin Pain and SpinCenter. (AR 325.)

Mr. Florez established care at the Paml &pine Center in October 2015. (AR 341.)
Gregory Maroney, PA, noted that Mr. Florexsver back pain was a “chronic problem” and
documented that “[tjhe current episode stamteate than 1 year ago.” (AR 342.) Mr. Florez
described the quality of his pain as “stabbing acking” and explained that “stiffness” was his
worst symptom that was “present all day.” (AR 342.) Based on x-rays taken at that time, PA
Maroney noted impressions of “considerableroaing of the L5-S1 interspace, moderate
narrowing of the L4-5 interspace, and mild narmgvof the other lumbar interspaces.” (AR 435,

442-44.) Mr. Florez was diagnosedth lumbar facet dhropathy and degeni@n of lumbar or

L Mr. Florez does not challenge the ALJ’s findings regarding his physical impairments. However, thedlialesin
a brief discussion of the evidence related to Mr. Florez'siphlygnpairments to provide context for its analysis of
Mr. Florez’s challenge to the ALJ’s handling of his mental impairments, specifically Mr. Blalgaression, which
was believed to be precipitated, at least in part, by his physical condisees\R 868.)

2 For reasons that are unclear, Mr. Elodid not receive the results of hisd@mber 2014 x-raystil August 2015.
(AR 325.)



lumbosacral intervertebral disand referred to physical ttegry. (AR 434.) He declined a
prescription for pain medication bagreed to take a muscldaer. (AR 434-35.) In February
2016, he reported that his pain was “stable” (AR 534), but in August 2016 he complained of
worsening pain. (AR 566.) PA Maney recommended inggons, but Mr. Floreavas not eligible

to be treated with injectiorat that time due to his unconleal diabetes. (AR 565-66.) Instead,

Mr. Florez continued taking a musaelaxer and began takingdeine for his pain. (AR 564-65.)

Mental Impairments Evidence

In October 2014, Mr. Florez reported to rifeth Yamamoto, M.D., his primary care
physician, that he was exjmncing “[ijntermittent nild depression since [thepath of [his] father
several years ago[.]” (AR 338.) Specifically, described feeling “sadness” and “no motivation”
but denied suicidal ideation. (AR 338.) He deetincounseling or meditian at that time. (AR
340.) At a follow-up appointmentith Dr. Yamamoto in Novendr 2014, he described feeling
“[s]tressed” about carinfpr his mother and coimued to report feelingef sadness and lack of
motivation. (AR 335.) He continugd decline medication but agretma referral to counseling.
(AR 337.) In December 2014, Dr. Yamamoto indicafelfecreased depression symptoms.” (AR
332))

On October 27, 2015, Mr. Florez saw PA Sokoloviskireatment of pain in his left foot.
(AR 320.) Because Mr. Florez “saml high on his depression screen” (AR 320), PA Sokolowski
discussed Mr. Florez’s geession with him. (AR 321BA Sokolowski noted,

As soon as we bring this uphe is very tearful. Hi father passed away 5 years

ago[,] and he used to work with his father and so this has been very hard on him

recently as he has been out of work and bring up old memories of his dad. He lives

at home with his mother and so he can ke of her. He ifeeling very helpless
right now since he is not working.



(AR 321.) She also noted that MroFéz stated that Heloesn’t even feel lig getting out of the
house much.” (AR 321.) PA Sokolowski diagnodéd Florez with depression and prescribed a
low-dose antidepressant, which Nftorez agreed to take. (AR 321.)

Two days later at his establishment appointnatrihe Pain and Spine Clinic, Mr. Florez
reported having “poor sleep due to chronipréssion,” and his affect was documented as
“depression.” (AR 433.) In completing the depression screening portion of his patient health
guestionnaire (PHQ-9), Mr. Florez indicated thatimiyithe previous two weeks, he (1) had “little
interest or pleasure in doingnlys” and was “feeling down, demmsed, or hopeless” nearly every
day; (2) had difficulty falling ostaying asleep or sleeping too muiglt tired or had little energy,
and had trouble concentrating more than hia#f days; and (3) had poor appetite or was
overeating and felt bad aboutrtself several days. (AR 486-8'Hjs PHQ-9 score was fourteen
(14), indicating moderate depressiofAR 487.)

At a follow up with PA Sokolowski in Decemer 2015, Mr. Florez reported that he was
“not sure” if the antidepressant was working bsbahat he had been forgetting to take it daily.
(AR 319.) PA Sokolowki observed dah Mr. Florez “appears to be little better today” and
recommended to him that he take his antideprassaily to increase ieffectiveness. (AR 319.)
Mr. Florez continued tdecline counseling. (AR 319.)

At his February 201%6follow-up appointment at the Paand Spine Clinic, Mr. Florez

reported in his PHQ-9 that he notynontinued to have “little intest or pleasur@ doing things”

3 SeeKurt Kroenke, M.D. et al, The PHQ-9: Validity of a Brief Depression Severity Measiir&en. Intern. Med.
16, 606-613, Table 2 (200Bvailable athttps://www.ncbi.nim.nih.gov/pmc/acles/PMC1495268/ (last visited May
22, 2020) (providing that a PHQ-9 score of 10-14 indicates a level of depression sévitiagderate”).

4 The Court acknowledges that Mr. FloreDLI was December 31, 2015. Howewtie mere fact that evidence dates

from after a claimant’'s DLI does not necessarily affect its relevance. As the Tenth Circuit has explained, “evidence
bearing upon an applicant’s condition subsequent taldte upon which the earning requirement was last met is
pertinent evidence in that it may disclose the severity continuity of impairments existing before the earning
requirement date[.]Baca v. Dep't of Health & Human SeryS.F.3d 476, 479 (10th Cir. 1993) (alteration, quotation
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and was “feeling down, depressedhopeless” every day but also sMaaving difficulty sleeping
and concentrating every day rathigan more than half the day€dmpareAR 486,with AR 530.)
He also indicated an increase in “[p]oor appetite or overeating,” from several days in October 2015
to more than half the days in February 201&) Mr. Florez’s total PHQ-9 score in February 2016
increased to seventeen (17), indisgimoderately severe depresstqAR 531.) When Mr. Florez
was seen at Presbyterian Heart Group on Mag&h2016 to be evaluated for a possible heart
murmur (AR 428-29), his “Psychiatric/BehaviBraymptoms were noted as “Positive for
depression. Patient has insomnihe patient is not nervolasxious.” (AR 430 (emphasis
omitted).)

On June 28, 2016, Mr. Florez reported to 8dkolowski that he had gone to Colorado
“and couldn’t be around anybodyAR 378.) PA Sokolowski noted, “He finds himself secluding
himself. No [suicidal ideation] or [homicidal edtion]. He has a lot of stress from being the
caretaker for his mother.” (AR 378he indicated in her treatmarttes that Mr. Florez was not
taking his antidepressant and was “still prettpréesed, very tearful[.]” (AR 379.) Mr. Florez
agreed to see a counselor @ttfime, and PA Sokolowski inditead she would follow up with him
in a month to determine whether to restas antidepressamedication. (AR 379)

Three days later, Mr. Florez met witbunselor Yvonne Moghadam, LMHC. (AR 35&ge
AR 879-80 (indicating LMHCMoghadam’s credentials).) LNIC Moghadam described Mr.
Florez’'s mood as “despondent” and noted thatfasal/emotional expresions are tearful.” (AR

350.) In documenting the reason Mr. Florez’s session, she stated, “Patient is primary caregiver

marks, and citation omitted). Indeed, as the ALJ recogni¥éldat was going on [at the] end of [20]15, early [20]16
is very relevant.” (AR 040.) He specifically asked Mr. Florez to describe “what problems you were haviauth
believe prevent you from working on a full-time basis” noty at the end of 2015 but also “within three or four
months of” December 31, 2015. (AR 044.)

5> See supranote 3 (providing that a PHQ-9 score of 15-19 indicates a level of depression severitydefdidly
severe”).



of his mother and his deceasefaher. Patient’s father has bed#ceased for 5 years now. Patient
is fearful of [his] mother being [alone] and theessure and burden has taken ahold of him.” (AR
350.) LMHC Moghadam diagnosed Mr. Florez wievere major depressive disorder and
generalized anxiety disorder and indicated tat Florez would call taschedule a follow-up
appoint “if he decides to return.” (AR 350.)

On July 28, 2016, Mr. Florez repadtéo PA Sokolowski that h&hinks his depression is
getting better” and thahe is having more good days.” (AR 347.) He ajsestioned whether he
would continue with counseling,ditating that “[h]e thinks thdte just doesn't like being around
people in general.” (AR 347.) PBokolowski restarted Mr. Flez on an antidepressant. (AR 349.)
In January 2017, she switched him to a different antidepressanthveh‘scored very high on his
depression screen” and complained that the antdspnt he had been wrade him feel bloated,
which caused him to stop taking it. (AR 705.)

Medical Opinions of Record

State Agency consultants Cathy Simutis, Ph.D., and Sheri Tomak, Psy.D., reviewed Mr.
Florez's DIB claim at the initial and reconsrdtion levels in October 2016 and March 2017,
respectively. (AR 062-63, 076-77.) Dr. Simutisuhd there to be “[n]Jo mental medically
determinable impairmengstablished” and “indficient evidence to assess the case[.]” (AR 062.)
Her psychiatric review techemie explanation summaed Mr. Florez's Aigust 2016 function
report and certain medical records from 2@04:6 but did not mention that PA Sokolowski
diagnosed Mr. Florez with degssion in October 2015 and begaating him withantidepressants
that same month. At reconsidtion, Dr. Tomak found “Depssive, Bipolar and Related
Disorders” to be a medically determingbkthough secondary and non-severe, impairment

supported by the record. (AR 076.) Like Dim8tis, Dr. Tomak found that “[tlhe available



evidence remains insufficietd rate psych signs, s[ymptaemhand functioning from AOD-DLI.”
(AR 077.)

At the request of Mr. Florez's attorney, consultative examiner Eligio Padilla, Ph.D.,
conducted a psychological evalwatiof Mr. Florez in Marcl2018. (AR 860-69.) In doing so, Dr.
Padilla reviewed Mr. Florez’'s medical records, interviewed Mr. Florez, administered a battery of
psychological and intelligence tests, and cotgplea mental status examination. (AR 860.) He
diagnosed Mr. Florez with severecurrent major depressive dider and provisionally diagnosed
him with a learning disorder (not otherwise spiedif based on his full-s@lQ of 83 (indicating
low average range of intellectdahctioning) and his “gry low” reading andpelling test scores.
(AR 869.) Regarding his depression diagnosis, Dr. Paapil@ed in relevant part that Mr. Florez's
“depression goes back at least a decade” and ftorsened as the consequence of additional
stressors in his life.” (AR 868.) DPadilla indicated that “distal aaes” of Mr. Florez’s depression
were “alienation from his son, thaeath of his father[,] and hisss of employment” and that
“[m]ore proximate causal factors include higet@rating medical and physical condition.” (AR
868.) In addition to preparing a psychological ea#ibn report that summarized his review of
medical records, test results, and clinicapigssions and diagnos@SR 860-69), Dr. Padilla
completed a Medical Assessment of Ability to \wrk-Related Activities (Mental) (“medical
source statement”) in which he offered opiniemsMr. Florez’s work-relied mental functional
limitations. (AR 856-57.) Asked to tmsider the patient’s medicalstwry and the chronicity of
findings as from before Decemlit, 2015 to current examination[,]” Dr. Padilla opined that Mr.
Florez has “moderate” or “markedlfnitations in thirteen of théwenty specific functional areas
assessed. (AR 856-57.)

Mr. Florez’s Hearing and the ALJ's Decision




At his administrative hearingefore administrative law judge (“ALJ”) Cole Gerstner in
June 2018, Mr. Florez testifiedaththe primary reason he stogp&orking in 2015 was his lower
back pain, which caused him to be unable toghdrywall and do the work of a journeyman. (AR
044, 051.) It was difficult to walland carry tools, anthe stiffness made difficult for him to
stand up from a seated positiold. Asked by the ALJ why he “codh’t . . . have gotten a job
sitting in a chair answering the phone[,]” MroFz responded, “The sitting down, my back and |
don’t have people skills to talto people, | get frustrated(AR 051.) Asked by the ALJ what
frustrates him, Mr. Florez ansvesl, “Trying to explain and thegion’t understand and to me |
believe I'm explaining things clearly, it just irritates me. Sometimes | say, well | start yelling.”
(AR 051-52.)

The ALJ found that as of his DLMr. Florez’s degenerative st disease and diabetes were
“severe impairments” but that his other cdiudis, including depressin and learning disorder,
were “not severe impairments as they no moaas tminimally affected the claimant’s ability to
perform work-related activities through the dat lasured.” (AR 014.) lassessing Mr. Florez’s
residual functional capacity (“RF{;"the ALJ found that in adiion to having various physical
functional limitations caused by his physicalp@arments, Mr. Florez was limited to “simple,
routine tasks with simple work{eged decisions and occasional maigtion with supervisors, co-
workers, and the public.” (AR 017.) The ALJ expkd that he assess#te foregoing mental
limitations to “address[] any befieof the doubt” based on Mr. Fler’s “complaints of pain and
difficulty around others, as wedls his non-severe learningdider[.]” (AR 020, 021.) Regarding
the medical opinions of record, he accorded “grvezight” to the opinionsf “the State Agency
medical consultants” and “little weight” to DiPadilla’s opinions. (AR 020, 021.) The ALJ found

that “given the claimant’s ited treatment, limited clinicafindings upon examination, and



activities of daily living incluethg caring for his mother, diivg, cleaning, and shopping during
the relevant period, . . . no furthesnéctions are warranted.” (AR 020.)

Although the ALJ found that Mr. Florez could rmrform his past relevant work given
the RFC he assessed (AR 021-22), he found thaEMrez would be able to perform other jobs
that exist in significant numbens the national economy, specifiyajanitor, hand packager, and
medical services housekeeper. (AR 022 alsctAR 053-54 (testimony of vocational expert
Nicole King).) He therefore fourtthat Mr. Florez was “not disaddl.” (AR 023.) Mr. Florez sought
review by the Appeals Council, which denibi request. (AR 001-6, 182Nir. Florez then
appealed to this Court. (Doc. 1.)

Il. Standard of Review

Judicial review of the Commissioner’s denialdi$ability benefits is limited to whether
the final decision is supported by substargiatience and whether the Commissioner applied the
correct legal standards to evalutte evidence. 42 U.S.C. § 405(gamlin v. Barnhart365 F.3d
1208, 1214 (10th Cir. 2004). In making these deteations, the Court must meticulously examine
the entire record but may neither reweigh the evog nor substitute itsggment for that of the
CommissionerFlaherty v. Astrue515 F.3d 1067, 1070 (10th Cir. 2ZQ0 In other words, the
Court does not reexangrthe issues de nov&isco v. U.S. Dep't of Health & Human Senif)
F.3d 739, 741 (10th Cir. 1993). The Court will naitdrb the Commissioner’s final decision if it
correctly applies legal standards and isdshon substantial evidence in the record.

“Substantial evidence is such relevant evadeas a reasonable mind might accept as
adequate to supptoa conclusion.” Langley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004)
(quotation marks omitted). Suhstial evidence is “more thaa scintilla, butless than a

preponderance.’Lax v. Astrue489 F.3d 1080, 1084 (10th Cir. 200A.decision “is not based



on substantial evidence if it is overwhelmed by other evidence in the recdrdfgjley 373 F.3d
at 1118 (quotation marks omitted), ‘@onstitutes mee conclusion."Musgrave v. Sullivgro66
F.2d 1371, 1374 (10th Cir. 1992). The Court’s exationaof the record as a whole must include
“anything that may undercut or detract from t#eJ’s findings in order to determine if the
substantiality test has been meGtogan v. Barnhart399 F.3d 1257, 1262 (10th Cir. 2005).
[ll. Discussion

Mr. Florez argues that the ALJred in his handling of Dr. Rila’s opinions and further
erred by failing to develop the record to clarify ambiguities surrounding teatef Mr. Florez’s
mental impairments prior to his DLI. (Doc. 21.11-23.) The Commissioner counters that the ALJ
reasonably weighed Dr. P#dis opinions and had no duty torfber develop the record. (Doc. 24
at 11-20.) He additionally arguésat the ALJ’s decision is supped by substantial evidence and
should therefore be affirmed. (Da24 at 8-11.) For thiollowing reasons, the Court agrees that
the ALJ committed legal error in his handling of Padilla’s opinions and #t remand is required.
A. Applicable Law

“[W]hen assessing a plaintiff’'s RFC, an ALJ magplain what weight is assigned to each
opinion and why.” Silva v. Colvin 203 F. Supp. 3d 1153, 1157 (D.N.M. 2016). The ALJ should
generally accord more weight tioe opinion of a source who hasaexned the claimant than to
the opinion of a source who hasidered an opinion based on &iesv of medical records alone.
See20 C.F.R. § 404.1527(c)f1)Chapo v. Astrue682 F.3d 1285, 1291 (10thrCR012) (“[A]n

examining medical-source opinion is ... given particular consideration: it is presumptively

8 The SSA has issued new regulations regarding the evaluation of medical source opiritzi®$ filed on or after
March 27, 2017.See"Revisions to Rules Regarding the Evaluation of Medical Evidence,” 82 Fed. Reg. 5844-0
2017 WL 168819 (Jan. 18, 2012D C.F.R. 88 404.1520c ai04.1527. Because Mr. Fex filed his claim in 2016,

the previous regulations still apply to this matter.
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entitled to more weight than a doctor’s opiniomigked from a review othe medical record.”f.
Robinson v. Barnhart366 F.3d 1078, 1084 (10th Cir. 2004) (“The opinion of an examining
physician is generally entitled to less weight thizat of a treating physician, and the opinion of
an agency physician who has newesrsthe claimant is entitled teetleast weight of all.”). Indeed,
“[tlhe regulations provide progssively more rigorous testsrfweighing opinions as the ties
between the source of the opinion and thaividual become weaker.” SSR 96-9p, 1996 WL
374180, at *2 (July 2, 1996). “[T]he opaoms of State agency medical..consultants . . . can be
given weight only insofar as they are supportecbigence in the casecard, considering such
factors as the supportability of the opinion ie #vidence including any evidence received at the
administrative law judge and Appls Council levels that was rmfore the State agency/[I{.

Generally, medical opinions must be weigheing the factors set forth in 20 C.F.R.
§ 404.1527(c), comprising (1) examining redaship, (2) treatment relationship, (3)
supportability, (4) consistency, (Specialization, and (6) other facs. To be sure, “[n]ot every
factor for weighing opinion evidence wabply in every case,” SSR 06-03p, 2006 WL 2329939,
at *5 (Aug. 9, 2006) and the ALJ is not required to “appipressly each of the six relevant
factors in deciding what weight give a medical opinion.Oldham v. Astrue509 F.3d 1254,
1258 (10th Cir. 2007). Rather, what is requireithé the ALJ provide good reasons for the weight
he gives an opinion and that hesplanation is sufficiently spd@ to make it clear to any
subsequent reviewers the @i given to an opinion anddlreasons for that weigt8ee id

“If the RFC assessment conflicts with anrapn from a medical source, the adjudicator

must explain why the opinion was not admpt SSR 96-8p, 1996 WL 374184, at *7 (July 2,

” The Court acknowledges that certairci@bSecurity Rulings, including SSR 06-03p, that the Court relies on in its
analysis have been rescinded effective for claims filed on or after March 27S2@$BR 96-2p, 2017 WL 3928298,

at *1 (Mar. 27, 2017). However, as noted above, Mr. Florez filed his claim for DIB # 2@daning the rescinded
rulings and case law interpreting them are still applicable.
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1996). The ALJ must consider “aklevant evidence in the casewsed” in makinga disability
determination. SSR 06-03p, 2006 WL 2329939, at *4.Algh an ALJ is not required to discuss
every piece of evidence, “[tlheecord must demonstrate thie ALJ considered all of the
evidence[.]"Clifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1998he ALJ must discuss not
only the evidence supporting his decision but alke tincontroverted ewice he chooses not to
rely upon, as well as significagtprobative evidence he rejectdd. at 1010. An ALJ’s failure to
set forth adequate reasons explag why a medical opinion was egjted or assigned a particular
weight and demonstrate that ihas applied the correct legalstiards in evaluating the evidence
constitutes reversible errddee Reyes v. Bowedd5 F.2d 242, 244 (10th ICiL988) (explaining
that the failure to follow the “szific rules of law that must ellowed in weighing particular
types of evidence in disability cases. constitutes reversible error”).

B. The ALJ’s decision fails to demonstrateapplication of the correct legal standards for
weighing Dr. Padilla’s opinions regardng Mr. Florez’s functional limitations.

Between his narrative report antedical source statememy. Padilla offered medical
opinions covering everything fno diagnoses and a prognose functional limitations. He
diagnosed “Major Depressive airder” and “Learnin@isorder NOS” and offered a prognosis of
“guarded” in his narrative report. (AR 868-6Regarding functional limitations, Dr. Padilla
specifically opined in his medical source stat@mthat Mr. Florez had marked limitations in
numerous areas of mental feioaing, including hisability to (1) understand and remember
detailed instructions, (2) maintain attention awhcentration for extendeakeriods of time, (3)
complete a normal workday andorkweek without interruptiongrom psychological based
symptoms and to perform at a consisterdepaithout unreasonable number and length of rest
periods, and (4) get along with coworkers @ers without distraatg them or exhibiting

behavioral extremes. (AR 856-57.) He additionallyned that Mr. Florez was moderately limited

12



in his ability to,inter alia, (1) perform activities within a kedule, maintain regular attendance
and be punctual within customary tolerance] ) accept instructions and respond appropriately
to criticism from supervisorsld.)

To support according “little weight” to Dr. Bi#la’s opinions, the ALJ was required to
(1) demonstrate consideration all of the applicable regulaty factors for weighing medical
opinions, and (2) provide “spedifilegitimate reasons” for jecting Dr. Padilla’s opinion$See
20 C.F.R. § 404.1527(cEhapq 682 F.3d at 1291 (explaining thdismissal or discounting of an
examining source’s opinions must timsed on an evaluation of alf the factors set out in [20
C.F.R. 8 404.1527(c)] and the ALJ stprovide specificlegitimate reasons for rejecting [such
opinions]” (quotation marks omittg). His decision does neither.

Regarding the regulatory factors for weighingdical opinions, the ALJ’s decision plainly
fails to demonstrate that hproperly considered and appliethe relevant factors. After
summarizing Dr. Padilla’s opinionthe ALJ provided the followingxplanation of the weight he
was according Dr. Padilla’s opinioasd the reasons for that weight:

Following review, the undersigned accof@s. Padilla’s] opinions and findings

little weight for the period from Mail5, 2015, the claimant’'s amended alleged

onset date, through December 31, 2015, tie ldat insured. Dr. Padilla’s findings

in March 2018 are inconsistent with tblimant’'s limited hstory of treatment

during the relevant time period as well #@® generally unremarkable clinical

findings upon examination, atetailed above. Moreovethe record reveals that

prior to the claimant’s date last insdrehe claimant was the caretaker for his

mother and engaged in adtigs of daily living incuding driving, shopping, and
cleaning, which necessarilyqeire functioning at greatéevels than those found

8 The ALJ treated all of Dr. Padilla’s findings and opinigmslanket fashion, drawing no distinction between the
various opinions Dr. Padilla rendered. Notably, despi tie accorded Dr. Padilla’s “opinions and findings little
weight[,]” the ALJ in fact agreed with at least someDof Padilla’s findings. For example, the ALJ’s limitation of

Mr. Florez to “simple, routine tasks with simple work-relatiegisions” is consistent with Dr. Padilla’s findings that

Mr. Florez had a marked limitation in his ability to undendtand remember detailed instructions but only a slight
limitation in his ability to make simple work-relatedciéiions. (AR 856.) And his limitation of Mr. Florez to
“occasional interaction ith supervisors” is consistent with Dr. Rl&ds finding that Mr. Florez has a moderate
limitation in his ability to accept instructions and respongrapriately to criticism from supervisors. (AR 857.) The
consistency between certain of the limias that Dr. Padilla found and that the ALJ assessed tends to undermine the
ALJ’s explanation of why he discounted Dr. Padilla’s findings.
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by Dr. Padilla. This was a one[-]time evaluation over two years after the date last
insured from a non[-Jtreating source.

(AR 021.) Critically, absent from éhALJ’s decision is any indicatn that he considered (1) Dr.
Padilla’s status as an examining source, (2g#panations Dr. Padillparovided and the evidence
he cited in support of his explanations, @). Padilla’s specialization and commensurate
expertise, and (4) his familiy with the SSA’s disability prgrams and their evidentiary
requirements.

The fact that Dr. Padilla examined Mr. Florepsld have entitled his opinions to not only
“more weight” in generakee20 C.F.R. 8 404.1527(c)(1) (“Generally, we give more weight to the
medical opinion of a source whosdh@xamined you than to the mealiopinion of a medical source
who has not examined you.”), busalpresumptively gréar weight than that accorded to the non-
examining State Agency consultang&ee Chapo682 F.3d at 1291. Additionally, Dr. Padilla
administered numerous diagnostests, reviewed Mr. Florez’'medical records and function
reports, interviewed Mr. Florez agined a picture of Mr. Florezfamily, marital, educational,
employment, legal, medical, substa abuse, and psychiatric bist, and explained his clinical
impressions and diagnoses—as veallthe mental functional limitations he assessed—in light of
the foregoing. (AR 856, 860-69.) Ordinarily, tlsilsould have entitled DRPadilla’s opinions to
“more weight” as well.See20 C.F.R. § 404.1527(c)(3) (“The neoa medical source presents
relevant evidence to support adreal opinion, particularly meditaigns and laboratory findings,
the more weight we will give that medical opini9). Furthermore, and critically on the record in
this case, at the time Dr. Padilla performedcoissultative evaluation ®fir. Florez, he had forty-
three years of experience as a clinical psyafiist and had conducted more than 7,000 evaluations
for Disability Determination Services in th@evious twenty years. (AR 868.) Dr. Padilla’s

specialization and familiarity mh disability programs presumably should have entitled his
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opinions to more weight stil5ee20 C.F.R. § 404.1527(c)(5) (“We geaby give more weight to
the medical opinion of a spialist about medical issues related to his or her area of specialty than
to the medical opinion of a source who is notecgist.”), (c)(6) (providing that “the amount of
understanding of our disability ggrams and their evidentiary regerinents that a medical source
has . . . and the extent to whiglmedical source is familiar withe other information in your case
record are relevant factors that we will consioledeciding what weight to give to a medical
opinion”). Yet the ALJ's decisiomeither demonstrates propewnsideration of the foregoing
factors nor offers any reasons—much less gooansasexplaining why he rejected Dr. Padilla’s
opinions and accorded greater weight to theiops of non-examining medical sources than to
Dr. Padilla’s? This alone necessitateswand because the Court cansay that the ALJ applied
the correct legal standards for weighing Dr. Padilla’s opinions.

Moreover, regarding the two regulatoryctiars the ALJ appears to have actually

considered—treatment relationghand consistency—the ALJ’s dsitin renders evident that he

9 While not an issue raised on appeah basis for the Court’s decision, the Court is troubled by the ALJ’s handling
of the State Agency consultants’ medical opinions, pddity vis-a-vis his rejeabn of Dr. Padilla’s. The ALJ's
explanation of the “great weight” he accorded to the Stagméygconsultants’ opinion®asists of the following one-
sentence, generic, conclusory statem®rhe undersigned accords great weigghthe medical opinions of the State
Agency medical consultants as their findings are well supported by the weight of the evidence of recordbiee Exh
2A and 5A.” The deficiencies of this explanation abound. First, it plainly fails to demonstrate consider#t®n of
regulatory factors to be used in determining what weight to give an opinion byipgogabd reasons for the weight
accordedSee20 C.F.R. § 404.1527(cPldham 509 F.3d at 1258. It also fails to evince application of the “more
rigorous test” and compliance with the “stricter standafdisiveighing the opinions of a non-examining souBme

SSR 96-6p, 1996 WL 374180, at *2. Next, the record contains findings of three different Statg édgesuitants,

and each consultant’s “opinion” in fact encompassed numerous medical opinions addressing discretedssages,
the severity of Mr. Florez’'s medically detarmable impairments and functional limitationSe€AR 059-67, 072-82.)

The ALJ's decision nowhere distinguishes between the diffetate Agency consultants, much less the distinct
opinions each rendered, and his conclusory explanation of the blanket weight he aattapfi¢ioeir opinions is
inadequate to support his elevation of their opinions bvePadilla’s. Finally, the ALJ failed to reconcile a material
conflict in the opinions of Dr. Simutis and Dr. Tomak. Dr. Simutis found that the record established “[n]Jo mental
medically determinable impairments” while Dr. Tomak found there to be sufficient evidence tat sufipding of
Depressive, Bipolar and Related Disorders as a medically determinable mental impairment, albeit a secondary and
non-severe one. The Court fails to see—and the ALJ faile®plain—how “great weightould be accorded to each

of these opinions, which reached opposite conclusions. Thei@entifies these issues in hopes of forestalling further
error when this case isviewed on remand.
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failed to properly consider those factoradditionally, the reasons hgave for discounting Dr.
Padilla’s opinions are neither specifior legitimate. The Court explains.

1. Treatment Relationship

The Court begins by addressing the ALJ’s appaconsideration and application of the
“[t]reatment relationship” factoSee20 C.F.R. § 404.1527(c)(2) (providj that “more weight” is
generally given to the opinions of treating smms and identifying suba€tors, comprising length
of the treatment relationship, frequency of mxaation, and nature and text of the treatment
relationship, that are considered in deterngritow much weight to accord a treating source’s
opinions). The ALJ discounted Dr. Padilla’s dpms because Dr. Padilla was a non-treating
source who evaluated Mr. Florez only once moenttwo years after Mii-lorez’s DLI. This
reason in fact encompassesthisub-reasons—(1) non-treatirmyce, (2) one-time evaluation,
and (3) two years after DLI—none of which, alasrein combination, isa legitimate basis for
rejecting Dr. Padilla’s opinions.

First, while the Regulations provide that ‘gglerally, we give moreveight to medical
opinions from your treating soee,” 20 C.F.R. § 404.1527(c)(2), that does not mean that a non-
treating source’s opinions may tescounted or rejectederely because thesrce does not have
a treatment relationship with tloéaimant. A source’s treatment retaship with the claimant is
but one factor to be considered amdhy not be applicable in every castee20 C.F.R.

§ 404.1527(c)(1)-(6); SSR 06-03p, 2006 WL 23299395awhile Dr. Padilla’s status as a non-

treating source may be a proper basis for refusing to accord his opinions “more” or controlling
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weight, it is not a proper basis for discounting—emiess rejecting—nhis opioims, particularly on
this record, which contains opinions from treating sourc&sSee Chapo682 F.3d at 1291.
Second, the fact that Dr. Padikxamined Mr. Florez only on¢e neither here nor there.
The frequency of examination is a relevant consideration in determining the weight to accord a
treating source’s opinionssee20 C.F.R. 8 404.1527(c)(2)(i) (prakng that “the more times you
have been sedyy a treating sourcghe more weight we will givio the source’s medical opinion”
(emphasis added)), but Dr. Pidadi—a consultative examiner—wamt a treating source as just
establishedSee20 C.F.R. § 404.1527(a)(2) (describing who qualifies as a “treating source” and
providing that “if [the claimant}relationship with the source is not based on your medical need
for treatment or evaluation, but solely on [therolant’s] need to obtainr@port in support of your
claim for disability[,]” that surce is considered “a non[-]treatisgurce”). Indeed, the very nature
of Dr. Padilla’s involvement ithis case tends to presuppose atéohrelationship between source
and claimant and is not, itself, a lsafr discounting DrPadilla’s opinionsSee Chapo682 F.3d
at 1291 (noting that while it may be valid notaocord controlling weight to the opinions of a
source who has a limited relationship with a claimatimited relationship “is not by itself a basis
for rejecting [the source’s opinions]—other@ithe opinions of condaltive examiners would
essentially be worthless, when in fact theyadten fully relied on as the dispositive basis for RFC
findings”). The Court fails to see—and the Afalled to explain—how Dr. Padilla’s limited
relationship with Mr. Florez, comprised of a onmad examination, justifiethe ALJ’s rejection of

Dr. Padilla’s opinions.

10 The ALJ's reliance on Dr. Padilla’s status as a noatitig source as a basis for discounting his opinions is
particularly dubious given that he accedd'great weight” to the opinions tifie non-treatingpon-examining State
Agency consultants.
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Third, the remoteness of Dr. Padilla’s evaluation and assessment vis-a-vis Mr. Florez’s
DLI is not an enumerated factor to bensidered in weighing medical opiniorgee20 C.F.R.
§ 4040.1527(c)(1)-(5). To the extent ibutd qualify as an “other factor,5ee 20 C.F.R.
§ 404.1527(c)(6) (providing that “we will also considety factors . . . of which we are aware,
which tend to support or contradict the medicaham”), the ALJ failed to offer any explanation
to support discounting Dr. Padilla’s opinions on thasis. That is particularly problematic on the
record in this case, which, as discussed abodgates that Dr. Padillajiven his specialization
and understanding of the SSA’s disability progsamvas perhaps uniquetpalified to render
remote opinions regarding Mr. Fex's mental functional limitaths where the developed record
contained “insufficient evidence” to allow the StAgency consultants to make such assessments.
See20 C.F.R. 88404.1519a-1519b (discussingemvithe SSA will andwill not purchase a
consultative examination), 404.1520b(B)(@roviding that if the evidere of record is consistent
but insufficient to determine dibdity, one option availble is to require t claimant to undergo
a consultative examination). In any event, &ig)'s failure to explan why the timing of Dr.
Padilla’s evaluation justified higholesale rejection of Dr. Padilk opinions rends this reason,
like the others, inadequate. Indedte ALJ’s very reliance on the treatment-relationship factor—
inapposite on its face—as a basis for discounting Dr. Padilla’s opinions further evinces that he
failed to apply the correct legal standsfor weighing Dr. Padilla’s opinions.

2. Consistency

Regarding the other reasons the ALJ gawe Court understasdthe ALJ to have
discounted Dr. Padilla’s opinions based on theipptied inconsistency with the other evidence
of record. Consistency of opinionstivthe record as a whole is anportant factor to consider in

weighing medical opinionsSee20 C.F.R. 8§ 404.1527(c)(4) (“Generally, the more consistent a
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medical opinion iswith the record as a whaldhe more weight we will give to that medical
opinion.” (emphasis added)). BuetiALJ’s decision fails to demoinate that he properly applied
this factor in deciding whatveight to accord Dr. Padilla’ opinions. Specifically, the ALJ’s
decision evinces no consideration of signiftbamprobative evidence lating to Mr. Florez’s
mental impairments in the relevant periodlate 2015 to early 2016, including (1) that PA
Sokolowski diagnosed Mr. Floredth depression and placed hon an antidepressant in October
2015 because he “scored high on his depressi@erst (AR 320-21); (2) Mr. Florez’s report to
PA Sokolowski in October 2015 that he “doesven feel like getting out of the house much”
(AR 321); (3) the PHQ-9 scores from Mr. Florez'pdission screenings when he was seen at the
Pain and Spine Center indiaadi that he was suffery from “moderate depssion” in October
2015 that had worsened to “moderately sedeqression” by February 2016 (AR 487, 531); (4)
numerous medical providers’ olgations shortly before andtaf Mr. Florez’'s DLI that Mr.
Florez exhibited signs of degssion (AR 321, 341, 350, 379, 430); #8pMr. Florez’s July 2016
function report, in which he reped that he had littlenterest in hobbieand social activities
because he would get “frustrated” and falepress[ed],” felt “nervous around people” and
therefore kept to himself, and had difficultyttygy along with otherecause of his anger (AR
212-13). While not required to expressly discaash of the foregoing pieces of evidence, the
ALJ’s decision was required to kast demonstrate considerationitof he was going to reject
Dr. Padilla’s opinions based on thelleged inconsistency with the record.

Moreover, even assuming the ALJ propedisregarded the foregoing evidence in
considering whether Dr. Padillagpinions were consistent withetlother evidence of record, the
ALJ’s finding that Dr. Padilla’s dpions were inconsistent witthe record is not supported by

substantial evidence. First, the ALJ failed to explain not only what he meant by “limited history
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of treatment during #hrelevant time period” lhalso the relevance of guevidence vis-a-vis the
guestion of the weight that should be accorttethe specific mental fiictional limitations that
Dr. Padilla assessed. The fact that Mr. Floredderessed man who hadidis job, was dealing
with chronic back pain, was caring for hisdeived mother, and gets nervous around people—was
not going to counseling on a wdgkoasis after being diagnosexth depression is hardly
substantial evidence that supports findafigof Dr. Padilla’s opinions tbe inconsistent with the
record such that they can be otgel in their entirety. To the extethat Mr. Florez’s failure to
seek more extensive treatmentld support the ALJ’s discountiraj Dr. Padilla’s opinions, the
ALJ’s failure to explain that Isas renders it insuffieint to support Isi finding of inconsistency.
See Musgrave966 F.2d at 1374 (“Evidence is not subst if it ... constitutes mere
conclusion.”).

Second, the ALJ’s finding thdDr. Padilla’s findings were ficonsistent with ... the
generally unremarkabldinical findings upon exaination, as detailed abdvg is similarly not
supported by substantial evidendéde ALJ’s explanation inupport of the RFC he assessed
contains no discussion whatsoew€any “clinicalfindings” related to MrFlorez’s alleged mental
impairments, only his physical impairmentSe€AR 017-21.) The only discernible reference
made to any “clinical findingstelated to Mr. Florez’s mental impments is found in the ALJ’'s
step-two discussion regarding the severity M. Florez’s alleged impairments. There, in
concluding that Mr. Fla@z’'s alleged mental impanents were non-severe ALJ noted that the
treatment record from Mr. Fler’s visit to PA Sokolowskon December 14, 2015 indicated that
his “psychiatric examination was unremarkable and the claimant was noted to be relaxed,
cooperative, and appropriate.” (AR 0EgeAR 319.) But Mr. Florez’s treatment record from his

immediately prior visit on October 27, 2015—the day Mr. Fldsepred high on his depression
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screen,” was diagnosed withptession, and began taking an antidepressant—also indicated that
Mr. Florez was “relaxed and pppriate” and “[c]oopeative.” (AR 321.) Tle ALJ’'s unexplained,
unsupported statement regarding what the “clinfcalings” of record Bow fails to supply
substantial evidence to support his finding that Dr. Padilla’s findiveye inconsistent with the
evidence of record.

Finally, the ALJ’s conclusory finding that MElorez’s activities ofdaily living and role
as his mother’s caretaker “neceaslgaequire functioning at greatésvels than those found by Dr.
Padilla” also fails to support his rejection of Pradilla’s opinions. Initially, the record contains
little information regarding whatir. Florez’s “caretaker” rolenivolved. Mr. Florez testified that
he lives with his mother and that he “helpfake care of her.” (AR 046.) The only specific
“caretaking” activity mentioned in érecord is that Mr. Florez deg his mother to appointments.
(AR 209, 245.) Notably, in Mr. Flez’'s function reports, he indieat that his mother assistan
with taking care of his dog and does all theking. (AR 209-10, 245-46.) And numerous medical
providers documented that caring Fis mother was, in fact, asrce of stress for Mr. Florez. (AR
335, 341, 350, 378.) The ALJ provided no explanatidmogf the evidence related to Mr. Florez’s
caretaking of his mother justifies his rejectiontloé functional limitations Dr. Padilla assessed.
The ALJ’s decision also fails texplain how evidence that MFlorez could drive, go shopping
for food and household items for no more tharhauar at a time, and clean around his mother’s
house supports rejecting all of .[Radilla’s opinions. Given th®FC assessment is based on a
person’s “ability to perform sustained work actisti@ an ordinary worketting on a regular and
continuing basis (i.e., 8 hours a day, for 5 daysakyor an equivalent work schedule)[,]” SSR
96-8p, 1996 WL 374184, at *7, there is nothing inhdyeintonsistent between the activities of

daily living the ALJ cited and the mentabrk-relatedfunctional limitationDr. Padilla assessed.
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While not required to adopt amy all of the functional limithons Dr. Padilla assessed, the
ALJ was not free reject them Wwitut demonstrating that he hashsidered the relevant regulatory
factors in weighing Dr. Padilla'spinions and providing specific,dgimate reasons for rejecting
those he chose not to adopt. Because the AleEsitn fails to evince application of the correct

legal standards for considering the evidence anghiey the medical opiniorsf record regarding
Mr. Florez's mental functionalritations, remand is required.
C. The Court Does Not Reach Mr. Florez’s Other Argument

Because the Court concludes therhand is required as set forth above, the Court will not
address Mr. Florez’s renmang claim of errorSee Wilson v. Barnhar850 F.3d 1297, 1299 (10th
Cir. 2003) (explaining that the iewing court does not reach igsuthat may be affected on

remand).

IV. CONCLUSION

For the reasons stated above, Mr. Flord&&ion to Reverse and Remand for Rehearing

with Supporting Memoranduifboc. 21) is GRANTED.

VIR IR

KIRTAN KHALSA
UnitedStatesMagistrateJudge
Presidingpy Consent
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