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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
RICHARD YOUNG and PATRICIA YOUNG,

Plaintiffs,
VS.
No. CIV 19-0688 JB/GJF
HARTFORD CASUALTY INSURANCE
COMPANY and PROPERTY &
CASUALTY INSURANCE COMPANY
OF HARTFORD.

Defendants.

AMENDED ! MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Defants’ Motion to Dismiss and to
Strike, filed February 24, 2020 ¢. 27)(“Original MTD"), andhe Defendants’ Amended Motion
to Dismiss and to Strike, filed February 4, 202@¢D23)(“MTD”). The Court held a hearing on
April 15, 2020. _See Clerk’s Minutes Before tHenorable James O. Browning at 1, taken April
15, 2020 (Doc. 41)(“Clerk’'s Minutes”). The primary issues are: (i) kndrethe Court should,
pursuant to rule 12(b)(6) of the dreral Rules of Civil Procedure,siniss Counts |, 1llll, IV, V,
and VI from the Plaintiffs’ First Amended Complaint for Breach of Contract and Related Causes

of Action, to Recover UM/UIM Benefits for ProggiDamage and for Declaratory Judgment, filed

The Original MTD requests that the Court, suant to rule 12(b)(6) of the Federal Rules
of Civil Procedure, dismiss Counts |, Il, Ill, and IV, and that the Court, pursuant to rule 12(b)(6)
and rulel2(f) strike and dismiss 53 and Rh&intiffs’ request for punitive damages from the
Plaintiffs’ First Amended Complaint for Breach Gbntract, and Related Causes of Action, to
Recover UM/UIM Benefits for Property Damaged for Declaratory Judgment, filed November
8, 2019 (Doc. 11)(“Complaint”). Original MTD dt The Defendants’ MTD requests that the
Court, pursuant to rule 12(b)(6), dismiss Countt, Ill, 1V, V, and VI from the Plaintiffs’
Complaint, and that the Court, pursuant to 42¢b)(6) and rule 12(f), ske and dismiss {1 53,
65, 68, and 74 from the Plaintiffs’ ComplainMTD at 1. Because the MTD supersedes the
Original MTD by adding additional arguments and issues for the Court’s consideration, the Court
addresses the Amended MTD only, and didimiss the Original MTD as moot.
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November 8, 2019 (Doc. 11)(“Complaint”); (ii) wther the Court, pursutato rules 12(b)(6) and
12(f), should dismiss and strike the Plaintifisquest for punitive damages in {1 53, 65, 68, and
74, see Complaint 1 48-74, all®: (iii) whether the Court shaiilcertify to the Supreme Court
of New Mexico the questions: (a) whether pudtdamages are available on a breach-of-contract
claim in the context of an ineance contract; (b) whether the Uninsured Motorist Act’s (“UMA”)
8§ 66-5-301 covers automobile theind loss-of-use damages arising from the theft of personal
property, see NMSA 1978, § 66-5-301; and (c) Wwaepunitive damages aagailable to insured
persons (“insureds”) under the UMAS 66-5-301, see NMSA 1978, § 66-5-301.

The Court grants the MTD in part, and deniés part. The Courtlenies the Defendants’
-- Hartford Casualty Insurance Company and Pty Casualty Insurance Company of Hartford
(collectively, “Hartford Insurare’) -- Motion to Dismiss Count of Rich Young's and Patricia
Young's (“the Youngs”) Complaint,dzause the Court concludes thagstions of fact exist as to
(i) whether Hartford Insurance breached its Aubbile Policy with the Youngs by not paying the
Youngs the full amount they argueethare entitled to fated to their 2007 Cadegactor theft, and
(i) whether Hartford Insurare breached its Homeowners Policy with the Youngs by allegedly
paying the Youngs only 12.48% of the amount taciWwhhe Youngs argue they are entitled to
based on their March 30, 2016, property damage. The Court, relatedly, denies Hartford
Insurance’s Motion to Dismissadnt IV of the YoungsComplaint, because the Court concludes
that questions of faeixist whether Hartford Insurance bobed its implied coveant of good faith
and fair dealing witlthe Youngs when allegedly breaching terms of the Youngs’ Homeowners
Policy and Automobile Policy. The Court gramsrtford Insurance’s Motion to Dismiss the
Youngs’ request for punitive damages, pursuarhéYoungs’ breach-of-contract claim against

Hartford Insurance, see Complaint  53,7atecause the Youngs do not advance evidence
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showing that Hartford Insuraneeted with “wanton diregard” for the Youngs’ rights, Romero v.

Mervyn’s, 1989-NMSC-081, { 23, 784 P.2d 992, 998, or aiithevil motive or a culpable mental

state,” Paiz v. State Farm Fire & €&Co., 1994-NMSC-079, | 25, 880 P.2d 300, 308, when

allegedly underpaying the Youngader the Automobile Policy dhe Homeowners Policy. The
Court denies Hartford Insuransd¥otion to Dismiss Counts Il drlll of the Youngs’ Complaint,
because the Court concludes that the Youngs advance sufficient facts to show that Hartford
Insurance committed unfair trade practicesvialation of New Mexico’s Unfair Insurance
Practices Act (“UIPA”), NMSA 1978, § 59A-16-Bnd in violation of New Mexico’'s Unfair
Practices Act (“UPA”), NMSA1978, § 57-12-2(D). The Courtants Hartford Insurance’s
Motion to Dismiss Count V of the Youngs’ Compia because the Court concludes that the
UMA'’s § 66-5-301(A) does not cover “propettyeft” and “loss of use” damages, see NMSA
1978, § 66-5-301(A). The Court, in turn, grahtartford Insurance’s Motion to Dismiss the
Youngs' request for punitive damages pursuant to the UMA’s § 66-5-301(A), because of the
Court’s conclusion that th&/MA’s § 66-5-301(A) does not covéhe Youngs' theft and property

damage._See NMSA 1978, § 66-5-301(A); Mogen v. Liberty Mut. Ins., 2019 WL 1571730, at

*3 (D.N.M. Apr. 11, 2019)(Khalsayl.J.); Arnold v. Farmers Ins. CdNo. CIV 09-0030 JB\WDS,

at 28, filed May 10, 2012 (Doc. 130Arnold I111”); Arnold v. Farmers Ins. Co., 827 F. Supp. 2d

1289, 1300-1301 (D.N.M. 2011)(Browning, J.)(“Arndlt)); Arnold v. Farmers Ins. Co., 760 F.

Supp. 2d 1272, 1286 (D.N.M. 2010)(Browning, J)(“Arndll In addition, the Court grants
Hartford Insurance’s Motion to Dismiss Couvit of the Youngs’ Complaint -- the Youngs’
request for a Declaratory Judgmenttheir rights, status, and lifitles related to their UM/UIM
benefits under the Hartford Insurance AutomoBitdicy -- because of the Court’s determination

that the UMA’s 8§ 66-5-301(A) does not covbie Youngs' March 30, 2016, theft and related
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property damage. Because the Court determithat New Mexico courts have charted a
“reasonably clear and principled course” onYloeings’ state law questions, the Court concludes
that there is no sound reason taifethe Youngs’ stat law issues to thBupreme Court of New

Mexico. Pino v. United StateSQ7 F.3d 1233, 1236 (10th Cir. 2007).

FACTUAL BACKGROUND

The Court takes its facts frotine Complaint. The Court accephe factual allegations as

true for the purposes of a motion to dismiSge Ashcroft v. Igbal, 556 U.S. 662, 678 (2009); Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)he Court does not, however, accept as true

the legal conclusions within ti@omplaint. _See Ashcroft vgbal, 556 U.S. at 678 (“[T]he tenet
that a court must accept as talkof the allegationgontained in a complatns inapplicable to
legal conclusions.”).

This case arises out of breach of conti@ud related causes of action claims that the
Plaintiffs, the Youngs, filed agast the Defendants, Hartford €lalty Insurance Company and
Property & Casualty Insurance @pany of Hartford (collectivgl “Hartford Insurance”), on
November 8, 2019, See Complaint § 1, afThe Youngs are currently residents of Sandoval
County, New Mexico. Complaint { 1, at 1. Hartfdnsurance is “a forgn corporation, doing
business in New Mexico.” Complaint I 1, at 1.eBuperintendent of Ineance, located in Santa
Fe County, New Mexico, is Hartford Insurance’semaigfor service of pross. Complaint I 1, at
1.

PROCEDURAL BACKGROUND

In their Complaint, the Youngs allege six sas of action. See Cotamt 1Y 48-74, at 6-
11. In the MTD, Hartford Insurance asks thau€ to “dismiss Counts I-VI of the First Amended

Complaint against it,” which allege “breach of aawt, breach of the Unfair Claims Practices Act



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 5 of 176

(UCPA), the Unfair Practices AUPA), and breach of the cavant of good faith and fair
dealing” because each Count (i) “fail[s] to statelaim upon which relief cave granted”; (ii) and
“lacks a factual basis to suppatprima facie claim ainst Hartford and is therefore legally
insufficient as a matter of law.” MTD at 2.

1. The Complaint.

The Youngs’ six causes of actiorate to their prior ownerspiof the following property:
(i) a 2004 Ford F-350, (i) a 2010 J1gailer; (iii) a 2007 Case Traatavith attachments; and (iv
“other miscellaneous prepty that was identified.” Compt# § 6, at 2. On March 30, 2016, the
Youngs “reported to the Rio Ramz Police Department” that theoaémentioned property -- the
“2004 Ford F-350, 2010 JB trailer, 2007 Case Traegtdh attachments,” as well as “other
miscellaneous property” -- “had & stolen during the night frothe side of their residence.”
Complaint § 7, at 2. The Youngs contended that theg time of the theft, the 2010 JB trailer was
loaded with the 2007 Case Tractor and attachspemd was attached to the 2004 Ford F-350,”
Complaint 8, at 2, and “[t]he cagfiration of the truck and trailevas such that they could not
have been carried away,” Complaint { 9, afThey allege further that “[aln unknown motorist,
with no permission, twk the 2004 Ford F-350, 2010 JB trailer, 2007 Case Tractor with
attachments, and other soellaneous items.” Corgint I 10, at 2.

Following the theft, Richard Young signed asubmitted Vehicle ThéDeclarations for
“the stolen vehicles and property.” Complaint § 11, at 2. “On or about April 8, 2016,” according
to the Youngs, they “were advised the 2004 Ford F-350 was recovered by the Bernalillo County
Sheriff's Department and towed . . . .” Coniptd] 12, at 2.Thereafter, the 2004 Ford F-350 was
recovered with the following darga “by the perpetrators: “blown tire with possible rim damage,

possible front-end damage, doorkpmnition lock, steering colummnclean interior, engine and
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transmission needed to be checked, scratchet qraidriver's side door, daage to custom floor
mats, dent in front bumper, brakdight left front, andspare tire.” Complaint § 13, at 2. The
Youngs assess that “[b]Jased upon the propaaiypage, the thief(ves) conduct was malicious,
willful, reckless and wanton,” therefore entitlittgem “to recover punitive damages.” Complaint
114, at 2.

Following the assessment of damage torthglen property, th& oungs “made claims
under their homeownersid automobile ing@nce policies.” Complairt 15, at 3. On March 30,
2016, the Youngs had been “named insunedhomeowners’ insurance policy no. 55 RBC
929354,” which was issued by Hantflolnsurance. Complaint 6 at 3. The Homeowners
Policy’s coverage was “in force at the time o ttheft at issue.” Complaint { 16, at 3. See
Hartford Insurance Homeowners Policy at lediNovember 8, 2019 1 (Doc. 11-1)(“Homeowners
Policy”). However, the Youngs contend thaw]fien the homeowner policy was purchased [they]

did not receive a copy”; rather &y only received a copy of theljpy after they made a claim.”

Complaint 18, at 3 (emphasis in original).

To their Complaint, the dungs attach the Homeownerssurance Policy issued by
Hartford Insurance that had beeffiective on March 3@®016. _See Homeowners Policy at 1-59.
The Homeowners Policy provides coveragegdersonal property an amount of “$140,250,”
Complaint 1 19, at 3; Homeowners Policy atr®] ¢éhe “insured location includes the grounds of
[the Youngs’] residece.” Complain{ 20, at 3.

According to the Youngs, the property dayeathey suffered anstitutes applicable
“property damage as defined by the homeownerfisypd Complaint § 21, at 3. This is because,

as the Youngs explain, “[tlhe h@owner’s policy covers the mai@s and supplies located on or
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next to the residence premises usedonstruct, alter or repairgtdwelling or other structures on
the residence premises.” Colaipt 22, at 3. In addition, d@ise Youngs explain further:

The homeowner’s policy covers personabgarty owned or used by an insured

while it is anywhere in the world. Aftex loss and at the insureds’ request, the

homeowner's policy will cover personabperty owned by others while the party

is on the part of the residencesprises occupied by the insured.

Complaint § 23, at 3.

In addition to obtaining personal propertgumance coverage through Hartford Insurance,
on March 30, 2016, the Youngs were covered uaddartford Insurance Automobile Policy --
Policy “no. 55 PHK 936317.” Compldirf| 24, at 3. The Youngssal attach the Automobile
Policy to their Complaint._See Hartford Insaca Automobile Policy at 1-47, filed November 8,
2019 (Doc 11-2)(*Automobile Policy”). Thig&utomobile Policy, according to the Youngs,
provided “comprehensive coverage as wellcaserage for UM/UIM . . . in the amount of
$50,000.” Complaint 26, at 4; Automobile Policy2atThe Youngs explain further that “[t]he
UM/UIM property damage coverage of $50,000.0@a$ equal to the liaktly property damage
coverage of $100,000.00,” Complaint | 27, at 4, ‘gmghon information and belief, Defendant

Hartford Casualty Insurance Company doeshwte a valid rejewin for the $50,000.00 Step-

down in coverage.” Complaint Y 28, at #i(g Jordan v. Allstate Ins. Co., 2010-NMSC-051, 245

P.3d 1214). Because, as the Youngs allege, trek$ta vehicles” under the Automobile Policy,
they are entitled to “stacked property damegeerage totaling deast $200,000.00.” Complaint
1 29, at 4. In addition, as camming to the Automobile Poli¢y provisions, the Youngs allege
the that the March 30026 thief or thievesywho stole the Youngs’ pperty, are “unknown and
there is no liability bond or policy & applied at the time of thedident, and therefore, the thief

or thieves are uninsured.” Complaint ¥ 30, at 4.
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Finally, because “[tlhe conduct of theif(ves)tinis matter was malious, willful, reckless
and wanton,” the Youngs contend that theyerttled “to recover punitive damages stemming

from property loss.” Complaint § 31, at 4 (egiFred Loya Ins. Co. v. Swiech, 2018-NMCA-022,

413 P.3d 530 for its discussion of “punitive dansgeing recoverable from UM/UIM property
damage limits”). Relatedly, the Youngs clainatthhey are entitled t8UM/UIM benefits for
punitive damages stemming from the loss to thaiperty.” Complaint f 32, at 4 (citing Stewart

v. State Farm Mutual Automobile Ins. CA986-NMSC-073, 9 9, 726 P.2d 137, for the

proposition “that uninsured motsticoverage includes punitilamages”; Stinbrink v. Farmers

Ins. Co. of Arizonal990-NMSC-1 08, 11 4-5, 803 P.2d 664, for the proposition that “the purpose
of 66-5-301 requires UM/UIM coverage include punitive damages”).

The Youngs’ allegations, therefore, relate tatféad Insurance’s allged actions after the
Youngs filed claims for their stolen property under their Automobile Policy and Homeowners
Policy. See Complaint I 32, at 4. First, acowydo the Youngs, Hartford Insurance “did not
compensate Plaintiffs for puniBvdamages stemming from loss of property.” Complaint § 33, at
4. Second, the Youngs allege thathsuffered injury and destructido [their] property that is
compensable pursuant to Part C and Part ihefiutomobile policy, tluding the New Mexico
coverage endorsement.” Compldiir34, at 4. According to théoungs, they followed the proper
procedures in filling theiclaims with Hartford Insurance, wiiéncluded “tenderhg] an itemized
list of stolen personal property, including tB607 Case Tractor with attachments, totaling
approximately $68,541.90 (not includj the 2004 Ford F-350 vehicl®) enable the insurers to
evaluate Plaintiffs’ claims.” Complaint I 35, at 4. In additior, Yloungs allege that they paid
for the stolen property from a persal account that “was registered and/or leased” in their names.

Complaint { 36, at 4.
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“On or about July 1, 2016,” the Youngs sttitat “they received a check from Hartford
Casualty Insurance Company under their automobile policy for $12,120.61,” which was intended
to cover the “damage to the 2004 Ford F-350 otiigt resulted from the theft. Complaint | 37,
at 4. Thereafter, “[o]n Octob&1, 2016,” the Youngs receivedather “check for the deductible
of $250 from Hartford Casualty Insurance Comygaunder their Automobile Policy. Complaint
1 38, at 4. However, in breach of their Autont®Policy, the Youngs allege, Hartford Insurance
“did not compensate Plaintiffs for the total amoof their compensatory and punitive damages.”
Complaint § 39, at 5. The Youngs allege thatttded Insurance respondkat the Youngs are
incorrect regarding the total amount of compémyadamages they amved, because Hartford
Insurance states that “the 2007s€dractor with attachments svausiness propgrand therefore
subject to a cap of $2,500” on insurance payo@smplaint I 44, at 5. The Youngs, however,
argue that Hartford Insurance’s characterizatibthe 2007 Case Tractas “business property”
is incorrect, because they “pueded the property from a persoaatount, registered the property
in their names, and/or leased the property @ir thames and have always maintained these items
as mixed-use.” Complaint | 44,%3t The Automobile Policy, thefore, as the Youngs explain,
was “not subject” to the $2,500.00 cap. n@jdaint § 44, at 5.

The Youngs also allege that Hartford Insw@ breached their Homeowners Policy. See
Complaint 1 40-42, at 5. The breach, according to the Youngs, came about because “[o]n or
about September 3, 2016,” the Youngs “received a check from Property & Casualty Insurance
Company of Hartford for only $7,490.96 under the bomners claim,” Complaint § 40, at 5, and
then, “[o]n or about October 27, 2017,” the Youmgseived another teeck from Property &
Casualty Insurance Company of Hartford #im additional amount only of $1,063.13 on the

homeowners claim.” Complaint § 44t 5. This meant that Harttbs “total payments under the
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homeowner’s policy totaled only $8,554.09 or 12.48%heftotal loss” attribtable to the March
30, 2016 theft, which the Youngs stdtvas covered by the policy force.” Compaint | 42, at

5. The Youngs, therefore, argue that theyemeot “made whole by the payments made by
Property & Casualty Insurance CompanyHafrtford.” Complaint § 43, at 5.

In sum, then, the Youngs allegigat Hartford Insurance hagolated the terms of their
Automobile Policy and Homeowners Polibecause (i) the Youngs were “covered by the
policies,” Complaint § 45, at 5; (ii) Hartforddarance “failed to pay for the coverage” of which
the Youngs were entitled, Complaint { 46, at 8) énd Hartford Insurance made “false or
misleading . . . representations in the dmions pages, policies, in letters and
communications . . . in the sale of insurancel @nadvertising” with the Youngs related to the
issuing of the policiesComplaint § 47, at 5.

For Count | -- Hartford Insurance’s aled “Breach of Contract” -- the Youngs
“incorporate by reference all prior allegations” outlined by the Court. Complaint § 49, at 6. See
id. 97 1-47, at 1- 6. Count I, therefore, invaltiee Youngs’ allegations that Hartford Insurance’s
“acts and failures to act” in relation to the payotithe full amount under the Automobile Policy
and the Homeowners Policy “constitute[s] a willloteach of its contracts with Plaintiffs.”
Complaint 48, at 6. Hartford darance’s acts constituted a “iful breach of its contracts,”
because, according to the Youngs, they had “peddratl conditions precedeto their contracts”
with Hartford Insurance. Complaint § 49, at burthermore, the Youngs argue that Hartford
Insurance’s breach of the caantt is “a direct and proximat&€ause of the damages the Youngs
have suffered. _See Complaifit51, at 6. Instead of providing a specific damages amount,
however, the Youngs request that this number berdeted at trial._See Complaint § 51, at 6. In

addition to the compensatory damages amouadeuthe breach-of-contract claim, the Youngs

-10 -
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request “an award of reasonabttorney fees and costs pursuemSection 39-2-1 NMSA 1978”
because Hartford Insurance’s actions under theacstrepresented an “unreasonable failure to
pay a first party coverage claimComplaint 52, at 7. See idb4, at 7 The Youngs also request
“punitive damages in an amountlie determined at trial,” becsel Hartford Insurance’s actions
were “malicious, willful, recklss, wanton, oppressive, in bad faitid/or fraudulent.” Complaint
1 53, at 6.

In support of Count Il -- Haford Insurance’s alleged “vidi@n of Unfair Insurance Claim
Practices” -- the Youngs “reallege and incogterby reference all pri@llegations” outlined by
the Court. Complaint 55, at Referencing the Unfair ClainRractices Act (“UCPA”), NMSA
1978, § 59-A-16-20 , a section of the UIPA, SM 1978, 88 59A-16-1 tbugh -30, the Youngs
allege that Hartford Insurance has committedfair insurance claims practices” under the
following provisions:

A. misrepresenting to insureds pertintacts or policy povisions relating to
coverages at issue;. . .

E. not attempting in good faith to feftuate prompt, fa and equitable
settlements of an insured's claims in whii@bility has becomeeasonably clear; .

G. compelling insureds to institutgigation to recove amounts due under
policy by offering substantially less thahe amounts ultimately recovered in
actions brought by such insureds when such have made claims for amounts
reasonably similar to amountiltimately recovered;

N. failing to promptly povide an insured a reasonalelxplanation of the basis
relied on in the policy in relation to the faair applicable law for denial of a claim
or for the offer of a compromise settlement.

-11 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 12 of 176

Complaint § 56, at 7 (quoting UCPA, NMSA 1988 59A-16-1 — 59A-16-30) In addition to
these violations, the Youngs allethpat Hartford Insurance, “knongly and willfully, or with such
frequency as to indicate its general businesstipeat this State, engaged in unfair insurance
claims practices prohibited by UCPA, NMSEO78, § 59A-5-26(C)(2)(a) and (b),” because
Hartford Insurance:

a. has without just cause falleo pay, or delayed payment of, claims

arising under its policies, wetther the claim is in favosf an insured or in
favor of a third person with respect tetiability of an insured to such third
person; or

b. without just cause compels insds or claimants taccept less than the

amount due them or to enagyl attorney or to bringuit against the insurer
or such an insured to secure full pamhor settlement of a claim.
Complaint § 58, at 8 (quoting UCPA, N8 1978, § 59A-5-26%)(2)(a) and (b)).

The Youngs, in turn, claim they have sudig “damages in a monetary amount to be
determined at trialbased on Hartford Insurance’s viatats of UCPA, NMSA 1978, Section 59A-
5-26(C)(2)(a) and (b). Q@oplaint 59, at 8. The Youngs alsmuest an award of attorney fees
and costs under the statuteee Complaint Y 60, at 8.

As with Counts | and Il, for Count Ill -- Hartford Insurance’s alleged commission of
“Unfair Trade Practices” -- the Youngscorporate by reference atior allegations” as the Court
has outlined above. Complaint § 61, at 8. Smedif, the Youngs allegéhat “[t]he acts and
failures to act by Defendants..constitute unfair and deceptitrade practices and unconscionable

trade practices which alleegal and prohibited pursuant teethNew Mexico Unfair Trade Practices

Act, NMSA 1978, §857-12-kt sed.? Complaint § 62, at 8. Based on Hartford Insurance’s

2Although the Youngs allege that “[t]he acts &aitlires to act by Defendants . . . constitute
unfair and deceptive trade prases and unconscionable trade practices which are illegal and
prohibited pursuant to the New Mexico fdim Trade Practices Act, NMSA 1978, §857-12t1
seq” Complaint 1 62, at 8 (emphasadded), the Court assumkased on the Youngs’ statutory

-12 -
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alleged violation of New Mexb’s Unfair Trade Practicesct (“NMUPA”), NMSA 1978, 8§ 57-
12-1, the Youngs purport to “have suffered damages nmonetary amount to be determined at
trial,” Complaint § 63, at 8, andgaest “attorney fees, statutonychtreble damages.” Complaint
1 64, at 8. In addition, the Youngs claim theg antitled “to recover punitive damages in an
amount to be determined at trial,” because Hedtfosurance’s actions we “malicious, willful,
reckless, wanton, oppressive, in bad faitd/ar fraudulent.” Compint { 65, at 9.

For Count IV -- Hartford Insurance’s ajjed “Violation of Implied Covenant of Good
Faith and Fair Dealing” -- the Youngs similafigallege and incorporatby reference all prior
allegations” as outlined by the Court. Complain66, at 9. The Youngs state that Hartford
Insurance has violated its implied covenant of good faith and fair dealing, because “[i]n issuing
insurance policies to Plaintiffs and adjustingiicls,” Hartford Insurance had preexisting “duties
to act in good faith and to treat its policyholdersaifair manner, to hold its insureds’ interests
equally to that of its own, and &zt honestly, both in fact and in law, in these dealings.” Complaint
1 67, at 9._See Complaint { 689atBased on this violation, the Youngs claim damages “in an
amount to be proven at trial,” and also requ#st imposition of punitie damages as permitted
by law.” Complaint § 68, at 9.

For Count V -- the Youngs’ claim that Hartfdirisurance failed tprovide them UM/UIM
coverage -- the Youngs also “Hege and incorporate by referenak prior allegations as if set
forth herein in full.” Complaint I 69, at 9. Purant to this claim, th¥oungs argue that they are
entitled to “recover thdull extent of the uninsured/underinsured motorist benefits issued by

Hartford Casualty Insurance Company and whicghinbe otherwise available to Plaintiffs as a

citation, that they are referring to the New Mexico Unfair Trade Practices Act (“UPA”), NMSA
1978, 88§ 57-12-1 through -24.

-13 -
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result of the damages sustained in the subject lbesause the loss of their property fulfilled the
provisions under their Automobileolicy. Complaint { 70, at 9Specifically, the Youngs state
that Hartford Insurancewes them UM/UIM reimbursement undieir policies, because (i) “the
theft of property was caed by one or more unknown motorist [sic]; no one watkealy with the
property,” Complaint § 71, &; (ii) “[a]t the time of the losqthey] were insteds under one or
more  Hartford Casualty Insurance Company automobile policies  providing
uninsured/underinsured motoristvepage,” Complaint 72, at and (iii) they “have fully and
completely complied witlall applicable termsral conditions contained ithe State Farm [sic]
insurance policies at issue in this litigationComplaint § 73, at 9. For the aforementioned
reasons, as well, the Youngs contend that @reyentitled “to all compensatory and punitive
damages caused by the unknown motdri€tomplaint § 74, at 9.

As to the final count, Count VI -- the Youngs’ claim for Declaratory Judgment against
Hartford Insurance -- the Youngs “reallege ancorporate by reference all prior allegations”
outlined above. Complaint § 75, at 10. For themesaeasons, the Youngs argue that they are
entitled “to all compensatorynd punitive damages caused by the unknown motorist.” Complaint
1 75, at 10. Pursuant to thisich, the Youngs arguedhHartford Insurance acted improperly in
its failure to “stack the UM/UIM coverage equalthe liability limits on one or more automobile

insurance policies,” Complairff 76, at 10, and failed toffer “a proper rejetion for the

3In their Complaint, the Youngstate that they have “fully and completely complied with
all applicable terms and conditionsntained in the State Farm imgnce policies at issue in this
litigation.” Complaint 73, at 9. Because thioungs are suing Hartfb Insurance based under
their Hartford Insurance Automobile Policy addmeowners Policy, hower, the Court assumes
this stipulation was copied andgped from a boilerplate insurangelicy complaint, and therefore,
the Youngs here meant that they have compligial all applicable termand conditions under the
Hartford Insurance Automobile Policy and Haomeners Policy._See Q@aplaint I 73, at 9.
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aforementioned step-down in coverage,” Compl§ii7, at 10. The allegéddilure to “stack the
UM/UIM coverage,” Complaint f 76, at 10, according to the Youngs, is in violation of the holding

in Jordan v. Allstate Ins. Co., 2010-NMSC-08345 P.3d 1214. See Complaint 76, at 10. The

Youngs also allege that Hartfotdsurance did not adhere tioe provisions of the Mandatory
Financial Responsibilithct (“MFRA"), NMSA 1978 § 66-5-201, and its subguent amendments
and interpretations, which state that Hartfordulnce is “required tprovided [sic] stacked
UM/UIM coverage equal to the liability limits laintiff under one or morautomobile insurance
policies in the absence of a wanor rejection of UM/UIM coveage.” Complaint § 78, at 10.
The Youngs, therefore, “request t@eurt to declare the rights, statusd liabilitiesof the parties
under insurance coverage provided by Hartf@aksualty Insurance Company pursuant to the
Declaratory Judgment Act, NMSA 1978, Sectidh6-1 through 15, et seq.” Complaint | 79, at
10-11. Equally, the Youngs requédkat the Court determine th&atacked UM/UIM coverage
equal to the liability limits exts for Plaintiff on all policiesssued to Plaintiffs by Hartford
Casualty Insurance Company dudtie company’s failure to corypwith statutory and common
law.” Complaint § 79, at 11. The Youngs emphatiz¢ they bring thisction “to recover the
full extent of all available pady limits from any andall underinsured motasi policies issued by
Hartford Casualty Insurance Company and which might be available” to them stemming from “the
injuries and damages sustained in the doltisvhich is the subjedf this litigation.” Complaint

1 80, at 11.

“The Court is unclear as to which “collision’&tN oungs refer in this statement. Complaint
1 80, at 11. After research intee matter, however, ¢hCourt assumes thiite Youngs are also
copying and pasting boilerplateniguage from a Declaratory Judgrméwt claim and, therefore,
inadvertently, left in the word “collision” wheneaning to refer to the theft of their property on
March 30, 2016. Complaint § 80, at 11.
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The Youngs request that the Court impanel afarmgvaluate their claims against Hartford
Insurance._See Complaint § 80, at 11. Finallyytoungs conclude their Complaint with a request
for judgment against Hartford Insnce for “all damageas determined ati&l,” in addition to
“the costs of this litigation, pre-judgment apdst-judgment interest, reasonable attorney fees,
punitive damages, as well as angarediation at Defendants’ expse as set forth in NMSA 1978
Section 57-12-1et seq and for such other relief as tl&urt may deem just and proper.”
Complaint § 80, at 11.

2. Motion to Dismiss.

Hartford Insurance filed the MI. See MTD at 1. Pursuant to rule 12(b)(6), Hartford
Insurance seeks to dismiss Caumt Il, Ill, IV, V, and VI from the Youngs’ Complaint, see
Complaint § 48-80, at 2-11, on the grounds thalthungs “fail to state a claim upon which such
relief can be granted,” MTD &t Pursuant to rules 12(b)(8)ca12(f), Hartford Insurance moves
to strike and dismiss 9 53, 65, 68, and 74 from the Youngs’ First Amended Complaint, and the
prayer for punitive damages, against Hartforsuhance, arguing thai) (ipunitive damages are
not available in a contract claim,” MTD at 1;dafii) “this First Amendd Complaint is devoid of
the factual specificity required support a claim for punitive dames against Hartford,” MTD at
1.

Before outlining its arguments for the Cbuo dismiss Counts | through VI of the
Complaint, Hartford Ins@&nce notes that it disputes whettiex Youngs, as they contend in their
Complaint, have provided a listf personal property to Hartforthsurance as part of their
Automobile Policy claim relating to the personabperty that was stolefnom the side of their
residence on the night of Mdr80, 2016, which includes the 2007 Casactor withattachments.

See MTD at 2, n. 1 (citing Complaint § 35 at 5ge&utomobile Policy at 1-13. Nonetheless, for
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the MTD’s purpose, Hartford Insurance takes Woungs’ stated contention pertaining to them
having provided a thorough list of personaigerty as true._ See MTD at 2, n. 1.

Hartford Insurance, thereafter, beginsatguments by requestingaththe Court dismiss
Count | -- the Youngs’ contractaim against Hartford Insuraneebecause the cause of action
“lacks any detail on how Hartford breached its cacttwith Plaintiffs ad vaguely lumps the two
policies and insurers together.” MTD at 2. f@encing New Mexico law, Hartford Insurance
explains that, “[o]ther thamonclusory language suggesting both Defendants were willful in
breaching their respective contracts, it is not oidzat allegations” relate to the Youngs’ specific
contract clause of acti@gainst Hartford Insurance, “particulanh light of Count V that discusses
the UM/UIM benefits owed under the auto policyMTD at 3. Furthermore, under New Mexico
law, as Hartford Insurance argehe claim is deficient, begse the Youngs have not advanced

evidence supporting all of the elents of a contract claimMTD at 8 (citing_Abreu v. N.M.

Children, Youth and Families Dep’t, 797 F. Supp. 2d 1199, 1247 (D.N.M. 2011)(Browning,

J.)(“The elements of a breach-of-contract actina the existence of a contract, breach of the
contract, causation, and damagjgs. If the Court does not disiss the Youngs’ contract claim,
Hartford Insurance requests, time alternative, thathe Court strike § 53 of the Youngs’ First
Amended Complaint, in which the Youngs requastitive damages pursuant to their breach-of-
contract claim against Hartford Insurancecéuse, “[ulnder New Mexico law, punitive damages
are not recoverable for mereshch of contract.” MTD at 3.

Hartford turns next to Counts Il and Il thfe Youngs’ Complaint, under which the Youngs
allege that Hartford Insurance has committed unfesurance claim practices violation of the
UCPA, which is found within § 59A-16-26f New Mexico’sUIPA, NMSA 1978 8§89A-16-1

through -30, and in violation of New Med UPA, NMSA 1978, 88 57-12-1 through -24. See

-17 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 18 of 176

MTD at 3. See also Complaint 1 55-60, at ©#8{1 61-65, at 8-9. Hartford Insurance requests
that the Court dismiss both Counts, becaus¥ thags “merely recite the provisions of the UCPA
and the UPA (the Acts),” and “end]] with the conclysallegation that Harti@’s ‘actions . . . set
forth above’ constitute violations of the ActsViITD at 3. As Hartfordnsurance references, under
New Mexico law, a violation of the UPA requir@a “misleading, false, or deceptive statement
made knowingly in connection with the sale of goodservices.” MTD at 9 (quoting Diversey

Corp. v. Chem-Source Corp., 19BBACA-112, § 17). To demonstie a claim under the UPA

then, Hartford Insurance argues, the Youngst Rimeended Complaint must allege sufficient facts
showing that: (i) Hartford Insurae “made an oral or written statent, a visual description or a
representation of any kind thabs either false or misleadjyi MTD at 9 (citing NMSA 1978, §
57-12-2(D)); (ii) “the false omisleading representation was knogly made in connection with
the sale, lease, rental, or loangoiods or services in the reguéaurse of [Hartford Insurance’s]
business,” MTD at 9 (citing NMSA978, § 57-12-2(D)); and (iii) “theepresentation was of the
type that may, tends to, or does deceive atead any person,” MTD at 9 (citing NMSA 1978, 8
57-12-2(D)). Hartford Insuraec argues that the Youngs hafeled to meet any of the
aforementioned elements. See M@t 9. Instead, Hartford Insance argues that the Youngs do
no more than “recite” language from the UPA asdPA statutes, rathéhan setting forth any
actions or facts related to either claim. MTD at 4. Mere recitation, according to Hartford
Insurance, “is not a substitute for setting forthfdets that allegedly suppa claimed wlation.”
MTD at 4. See id. at 9.

For similar reasons, Hartfoldsurance argues that the Cosinould dismiss Count IV in
the Youngs’ Complaint, in which the Youngs allégat Hartford Insurance violated the implied

covenant of good faith and fair deej. See MTD at 4. See alsor@plaint 1 6658, at 9. Once
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again, when referencing the Youngs’ accusatioas ‘thefendant Hartford had a duty of good
faith,” MTD at 4 (quoting Complaint {1 67-68, @), and that “the vang acts describe herein
demonstrate that Hartford Insae breached its duty of faith afair dealing,” MTD at 4 (quoting
Complaint 1Y 67-68, at 9), HarttbInsurance emphasizes that tioungs neither describe any
wrongful acts, nor do they “plead any additional facts” upport their claim of Hartford
Insurance’s bad faith, MTD at 4See Complaint 1Y 66-68, at #s Hartford Insurance notes,
under New Mexico law, “[a]n insunge company acts in bad faith @it refuses to pay a claim
of the policy holder for reasons which arevéfous or unfounded.” MTD at 9 (quoting UJI 12-
1702 NMRA). Moreover, New Mexico law is clear,tartford Insurance also explains, that “[i]t
is not bad faith for an insurer tieny a claim ‘for reasons whicheareasonable under the terms of
the policy,” MTD at 9 (quoting UJI 13-1702 NMRA#&nd “[a]n insurer’sincorrect decision to
refuse benefits, without more, i®t enough to establish bad faithMTD at 9 (quoting Winters

v. Transamerica Ins. Co., 194 F.3d 123 (10th I889)(unpublished)). See id. at 9 (citing United

Nuclear Corp. v. Allendale Mut. Ins. Co., 1985-NMSC-090, 11 16-17, 709 P.2d 649, 654

(reversing a finding of the defendant’s bad faitrcause while the insurer-defendant wrongly
withheld payment, there were l&giate reasons to question the ptdf's stated damages)). “To

prove an insurer acted in bad faith, ‘there nhestno reasonable basis for denying the claim.

MTD at 9 (quoting Winters v. Binsamerica Ins. Co., 194 F.8d1321 (citing United Nuclear

Corp. v. Allendale Mut. Ins. Co., 1985-NMSC-09Q1.3, 709 P.2d 654)). e however, Hartford

Insurance contends, the Yourfgd to allege any facts that Héotd Insurance’s &ged refusal to
pay UM/UIM benefits was “frivolous or unfawded,” MTD at 9 (quoting UJI 12-1702 NMRA),
and therefore, the Youngs fail “to raise a rightetef above the speculative level . ... .” MTD at

9 (quoting_Bell Atlantic Corp. v. Twombly, 550 &. at 555. In addition, Hartford Insurance
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contends that the Court shoulégmiss Count IV -- the Youngénplied covenant of good faith
and fair dealing claim against Hford Insurance, see Complakff 66-68, at 9 -- and Count V --
the Youngs' request for full UM/UIM coverage froHartford Insurance -- because none of the
facts that the Youngs proffer estiabl that “they could be entitledd additional benefits under the
Hartford Insurance policy” based on the insueapolicy’s language and MeMexico law. MTD

at 4. Benefits are not available, Hartford Irssice explains, because the theft that the Youngs
allege, “does not involve an unimed vehicle driven by a thingiarty, which is required by both

the policy and New Mexico law teecover uninsured motorist tefits.” MTD at 11 (citing

Automobile Policy at 40-45; Mortensen hMiberty Mut. Ins., 2019 WL 1571730, at *9 (D.N.M.
Apr. 11, 2019)(Khalsa, M.J.)(concludj that the loss of stolen carsist covered under a different

uninsured motorist statute);dvntain State Mut. Cas. Co.Martinez, 1993-NMSC-003, 7, 848

P.2d 527, 529 (assessing UM coverage for ghgoose of avoiding insurer paying out for
unnecessary duplication obverage))).

Hartford Insurance explains further thae timsurance policies do not cover the Youngs’
alleged theft because, under the UM provisionissate, “the policy excludes vehicles to which
insurance applies.” MTD at 12. Hartford Insura references the following provision that sets
forth this exclusion: “Uninsurechotor vehicle means a land motor vehicles of any type: (1) To
which no liability bond or policy apies at the time of the accident..” MTD at 12-13 (quoting

Automobile Policy at 41). _See also MTD &8 (citing _Dockery v. Mstate Ins. Co., 2020

WL59885, *3-4 (D.N.M. Jan. 6, 2020)(&ck, J.)(concluding that thglain language of N.M.

Admin. Code 13.12.3.14(C)(3)(b) -- the reguwas implementing the UMA -- “exclude[] an

insured’s stolen vehicle from coverage underUié statute”); Mortensen v. Liberty Mut. Ins.,

2019 WL 1571730, at *1 (granting the defendant’'siomto dismiss the plaintiff's breach of
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contract claims relating to UM claims assentedler the plaintiff's autgolicy after concluding
that the Supreme Court of New Meaihas not yet decided if autoeft constitutes “injury to or
destruction of property” under the UMA)).

Based on New Mexico law and the policy pgiwns Hartford Insurance therefore argues
that the Youngs lack any facts to support theqinalthat the theft of their personal property
includes acts that are “maliciquasillful, reckless and wanton.” MTD at 4 (quoting Complaint
31, at 4). Hartford Insurance argues that, becthes¥oungs cannot make this showing, they are
not entitled to “recover punitive damages stengrfrom the property loss.” MTD at 4 (quoting
Complaint f 31, at 4). Second, pursuant to Coartford Insurance argues that the Youngs
similarly fail to advance facts supporting that the “theft afpgrty was caused by one or more
unknown motorist [sic]; no one walked away witle property.” MTD at 4 (quoting Complaint
71, at 9). Hartford Insurance argues, accagiglinthat the Youngs’ request for a Declaratory
Judgment, stemming from how much money that thedieve they should receive from insurance
proceeds based on what might be available udb#®UIM claims, see Complaint § 75-80, at 10-
11, is moot. MTD at 4.

Hartford Insurance argues, in the alternativat, even if New Mexico law allows the
Youngs to recover under the UM, no recovery wdaddvailable in thisase, because the Youngs
cite only Hartford Insurance’s underpayment in the form of punitive damages connected to its
Automobile Policy. _See MTD at 14. As Hard Insurance contends, however, while New
Mexico law allows for recovery of punitive damages in certain circumstances, it bars the payment
of punitive damages in cases when a tortfeasor cannot bdidigél See MTD at 14 (citing

Jaramillo v. Providence Wash. Ins. Co.,19%26, 871 P.2d 1343, 1350-52 (barring recovery of

punitive damages for a plaintiff based on the pldistiiM coverage, because the tortfeasor died);
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Dockery v. Allstate Ins. Co., 2020 WL59885 at twolding that punitive damages could not be

made available under agmtiff's UM coverageagainst an unknown tortfea3. Ultimately, as
Hartford Insurance argues, because the Ysurfi) do not advance evidence satisfying the
requirements either of an uninsured motor vehaeid/or of an “accident” under their Automobile
Policy to trigger UM coveragees MTD at 14; and (ii) and conaethat the tortfasor is unknown,
see MTD at 15, then, the Court should disnies Youngs’ breach-of-contract claim against
Hartford Insurance and determine also thatbangs are not entitled to punitive damages, see
MTD at 15.

Finally, Hartford Insurance argsi¢hat the Court mat dismiss and ske 11 53, 65, 68, and
74 from the Youngs’ Complaint -- in which theoltYngs request punitive damages -- because the
Youngs do not provide “any factualgport for such relief.”MTD at 5. See also id. at 15. The
lack of factual support renders tharagraphs legally insufficierds Hartford Insurance explains,
because, (i) “under New Mexico law, mere breacbaritract is not a sufficient basis to support a
punitive damages award,” MTD at &nd (ii) the Youngs do notgrd “any facts that support the
allegation Hartford Insurance’s mduct was maliciouslyntentional, fraudulety oppressive, or
committed recklessly or with a weon disregard to Plaintiffs’ righ in connection with the claim
under the auto policy,” MTD at 5.

3. The Response.

The Youngs respond to the MTBee Plaintiff's Response to Defendant Hartford Casualty
Insurance Company’s Amended Motion to Dissnand to Strike, filed February 28, 2020 (Doc.
29)(“Response”). The Youngs argue, at the outsatthe Court should dg Hartford Insurance’s

MTD because (i) their “First Amended Complaist plead sufficiently,” Response at 1; (ii)
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“punitive damages are available in a contract céand are pled sufficiently,” Response at 1; and
(i) “UM/UIM benefits are availale . . . based on the factstbfs case,” Response at 1.

a. The Youngs argue that their Complaint alleges facts showing that each
Count is plausible on its face on its face.

The Youngs first respond to Hartford Insucals argument that ¢hCourt should dismiss
their claims alleging Hartford surance’s breach of contract, \d@tibn of unfair insurance claim
practices and unfair trade prags, and violation of the impliezbvenant of good faith and fair
dealing. _See Response atPhe Youngs rebut spedifilly Hartfordinsurance’s contention that
their claims should be dismiss&okecause they are based on patently conclusory assertions and
include no factual supporting allegations.” MTD@8at In issuing the rebuttal, the Youngs state
that their First Amended Complaint contains batell-pled factual allegations” and “sets forth
sufficient facts that, if assumed to be true, statdaam to relief that is plausible on its face.”
Response at 5. Significantly, the Youngs arg@aeh cause of action thaglvance is “accepted
and common against first4g insurers like Defendarit Response at 5.

First, as the Youngs conterttiey show sufficiently under dir breach-of-contract claim
that Hartford Insurance “failed tperform a material obligationdf their “insurance contract,”
based on Hartford Insurance'ailure to pay for damagethat are compensable under the
contract.” Response at 5 (citing Complaint 1 24, &.3] 45, at 6; Automobile Policy; Complaint
7 15, at 3.id. 99 33, 35, 37-345, at 5-6). Second, the Youngsggue that they have shown
sufficiently the requisiteelements of Count Il -- their atlfa@tion that Hartford Insurance has
committed unfair insuranagaim practices -- because they shibat (i) they are insureds through
the Automobile Policy; (ii) Hartfordnsurance is an “insurer thiatsubject to the Trade Practices
and Frauds Act, NMSA 1978, § 59¥6-1,” Response at 6; (iii) “there was a misrepresentation of

pertinent facts or polic provisions relating to coveraged issue resulting in a significant
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underpayment to Plaintiffs,” Rpense at 6; (iv) Hartford Insurance has not “attempted in good
faith to effectuate prompt, fair and equitablelsatents of an insured’saims in which liability
has become reasonably clear,” Response at Gidwford Insurance’s actions compel them to
“institute litigation torecover amounts due undeetpolicy by offering suliantially less than the
amounts ultimately recovered in actions brought by such insur@dsponse at 6; and Hartford
Insurance has “failed to providéhem] a reasonable explanatidor the basis relied on in the
policy,” Response at 6. See Complaint { 13; &. 11 26-35, 37, 39, 45-47, at 4-6. The Youngs
allege that the aforementioned conduct alsoresents a violation of NMSA 1978, § 59A-5-
26(c)(2)(a) and (b), because Hartford Insurahas “failled] to pay ordelay[ed] payment of
claims,” and has done so “without just causehiich has compelled the Youngs “to accept less
than the amount due todim.” Response at 6.

Similarly, the Youngs allege that they adea facts demonstraty the elements of
Hartford Insurance’s commission of unfaiade practices, under the UPA, NMSA 1978, 88 57-
12-1 through -24._See Response at 6. The Yotirgseference the UPA’s § 57-12-3 when
outlining that “[u]nfair or decdjve trade practices and unconscionable trade practices in the
conduct of any trade or commee unlawful.” NMSA 1978, § 57-12- As the Youngs explain,
therefore, to state a UPA claim, as the Plaintiffesy must advance facts showing that: (i) Hartford
Insurance “made an oral or written statement, a visual descriptiorepresentation of any kind

that was either false or misleading,” Responsé @titing Lohman v. Daimler-Chrysler Corp.,

2007-NMCA-100, 1 7, 166 P.3d 1091, 1093 (emphaswsiginal); NMSA 1978, § 57-12-2(D));
(i) Hartford Insurance’s “false or misleadimgpresentation was knowingly made in connection
with the sale, lease, rental, twan of goods or services ihe regular course” of Hartford

Insurance’s business, Response at 6 (citotgnan v. Daimler-Chrysler Corp., 2007-NMCA-100,
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2007-NMCA-100, ¥ 7, 166 P.3d at 1093; NMS®78, § 57-12-2(D)); and (iii) Hartford
Insurance’s “representation was of the type thay, tends to, or doateceive or mislead any

person,” Response at 6 (citing Lohman v. Daimler-Chrysler Corp., 2007-NMCA-100, { 7, 166

P.3d at 1093; NMSA 1978, § 57-12-2(D)). Furthere) as the Youngs exgh, “a nondisclosure
is a ‘representation’ under the UPA.” Respoias 6 (citing NMSA 198, § 57-12-2(D)(14) and

guoting Richardson Ford Sales, Inc. v. Johrkei-NMCA-007, | 10, 676 P.2d 1344, 1346

(“[57-12-2(D)] does, however, reqga that a representation l@moéwingly made' [and] the failure
to disclose must have bearknowing nondisclosure.”). AsdhYoungs clarify, however, a claim
under the UPA neither “require[s] a direct repmation by the defendamd the plaintiff,”

Response at 7 (citing LohmanDaimler-Chrysler Corp, 2007-N&A-100, § 7, 166 P.3d at 1093),

nor does it require an “intent to deceive,” as long as the defendant makes “a knowing

representation,” Response at 7 (citing Ridsan Ford Sales, Inc. v. Johnson, 1984-NMCA-007,

1 10, 676 P.2d at 1346). Rather, as the Youngs #tate€knowingly maderequirement is made
if a party was actually aware that the represesmatias false or misleadirvghen made, or in the
exercise of reasonable diligence, should hbeen aware that the statement was false or

misleading.” Response at 7 (citing Stevans. Louis Dreyfus Corp, 1991-NMSC-051, 17, 811

P.2d 1308, 1311-12)).

Finally, the Youngs explain thdthe definition of unfairor deceptive trade practices
includes, but is not limited to, seventeen spegfactices which are enumerated in the statute.”
Response at 6 (citing NMSA 1978, § 57-12-2(D)(l)§1Mhe Youngs proceed to outline the “non-
exhaustive list of unfair or deceptive trade practices” that a party could commit, which include the
party:

causing confusion or misunderstanding ath&source, sponsorship, approval or
certification of services; representing tis@rvices have sponsorship or approval
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that they do not have or that a persos daponsorship, approval, status, affiliation

or connection that the person does not hagpresenting that services are of a

particular standard, qualityr grade; using exaggeratti, innuendo or ambiguity as

to a material fact or failing to state atedal fact if doing so deceives or tends to

deceive; or failing to daver the quality of services contracted for.
Response at 6 (citing NMSA 1978, § 57-12-F@), (5), (7), 14) and (17)).

Under New Mexico state law,ahYoungs argue then, that, ttiay allege “sufficient facts
to support their UPA cause of amii” Response at 7. Specificalthe Youngs contend that they
show that Hartford Insurance “made numeroepresentations in the policies regarding the
coverages available to its insured as well as reptatons as to what damages are compensable.”
Response at 7-8 (citing Complafff] 24-35, 37-39, 45-47, at 3-6).c8ad, the Youngs argue that
they “met the conditions precedt by paying deductibles argtoviding proof of loss” in
compliance with their insurangeolicies issued by Hartford Insance. Response at 8 (citing
Complaint 11 11, 15, 35 at 2-3, 5). Finally, theungs argue that, in accordance with a UPA
claim’s requisite elements, they have shown thattford Insurance “misrepresented available
coverages” to them, which includes Hartford Irsgwce’s failure to “open a UM claim” after the
Youngs filed a report of theMarch 30, 2016, theft, and Hbmd Insurance’s subsequent
compensation of the Younggth a monetary amount that wasgnificantly less than what was
provided for in the policies,” Response at Bifig Complaint T 7 26-3487-39, 46, at 3-6).

Next, the Youngs argue that that they hahewn facts to establisCount IV -- that
Hartford Insurance violated its duty of “good fa#thd fair dealing that the insurer will not injure

its policyholders’ right toreceive the full benefits of theontract.” Response at 8 (quoting

Dairyland Ins. Co. v. Herman, 1998-NMSC-003,1 954 P.2d 56, 60). According to the Youngs,

under New Mexico law, Hartford Insurance, as “insurer,” “assumea fiduciary obligation”

toward them, which “pertains to thgerformanceof obligations in the insurance contract.”
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Response at 8 (quoting Azar vuBential Ins. Co. of Americ2003-NMCA-062, § 54, 68 P.3d

909, 925 (emphasis in originalif@tion omitted)). The Youngs next quote N.M.R.A., Civ. UJI
13-1701 to explain the duties requirgfidHartford Insurance as thesurer of their policies:
A policy of insurance is contract. There is iplied in every insurance

policy a duty on the part of the insurarmampany to deal fairly with the policy

holder. Fair dealing means &t honestly and in gooditia in the performance of

the contract. [The insurance company must ggeal consideratiorio its own

interests and the interest of the policy holder.]
Response at 8 (quoting N.M.R.Ajv. UJI 13-1701)(emphasis in original)(bracket®iiginal).
UJI 13-1701 means, the Youngs argue, that, “[t]dlfefe duty of giving gual consideration of

the interest of the insured and the insurer,” Hartford Insurance must ensure that “there must be a

fair balancing of these interestsResponse at 8 (citing Lujan v. Gonzal&872-NMCA-098, 11

41-42,501 P.2d 673, 680, cert. denied, 5@HB53 (1972)(citation omitted)).

Under New Mexico precedent and the NRVA., Civ. UJI 13-1701, the Youngs argue that
they allege facts showing thidartford Insurance violated thplied covenant ofood faith and

fair dealing standard. See Resse at 8 (citing Lujan v. Gonzald972-NMCA-098, 11 41-42,

501 P.2d at 680). First, according to the Youngs, “there was a valid insurance contract” between
them and Hartford Insurance, ish meant that there was “the iligal covenant of good faith and

fair dealing . . . inherent in the contractResponse at 8. Second, the Youngs explain that they
advance facts showing that Hartford Insuearfdid not act honestly and in good faith in
performance of the contract,” Resgerat 8, because they show tHattford Insurance “offer[ed]
substantially less than what Plaintiffs were #edi to recover” under their insurance policies,

Response at 9 (citing Complaliff 26-34, 37-39, 46, at 3-6).
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b. The Youngs argue that they are entitled to punitive damages because
they proffer facts showing that Hartford Insurance committed
“malicious, reckless, wanton, opprssive, or fraudulent conduct” when
breaching the Youngs’ Homeowner$olicy and Automobile Policy.

The Youngs rebut Hartford Insurance’s cotitemthat punitive damages are not available
in breach-of-contract cases. See Responge afee also MTD at, 15. The Youngs cite
N.M.R.A., Civ. UJI 13-861, which they argue alle for the Court to award punitive damages to
them if the Court finds that Hartford Insuranes, Defendant, committed “malicious, reckless,
wanton, oppressive, or fraudulennduoct.” Response at 9 (citildgM.R.A., Civ. UJI 13-861)).

In support of their argument, the Youngs citézRa State Farm Fir& Cas. Co., 1994-NMSC-

079, 1 25, 880 P.2d 300, 307, for the principle thapunitive damage award for a breach of
contract may no longer be based solely on tieadiring party’s gross negligence for failing to

perform a contract.” Response at 9 (citing Paiz v. State Farm Fire & Cas. Co., 1994-NMSC-079,

1 25, 880 P.2d 300, 307. The Youngs also citarSlh. State Farm Mut. Auto. Ins. Co., 2004-

NMSC-004, 1 23, 85 P.3d 230, 238, foe thrinciple that “in most casehe plaintiff’'s theory of
bad faith, if proven, will logicallyalso support punitive damages.” Response at 9 (quoting Sloan

v. State Farm Mut. Auto. Ins. Co., 2004-NMSC-004, 9 23, 85 P.3d at 238.

Under N.M.R.A., Civ. UJI 13-861, Paiz v. S¢dtarm Fire & CasCo., 1994-NMSC-079,

1 25, 880 P.2d 300, 307, and Sloan v. State Rdwm Auto. Ins. Co., 2004-NMSC-004, 1 23, 85

P.3d at 238, the Youngs contend that their Complalleges facts and allegations that show
Hartford Insurance’s culpable m@l state. Response at 9-1Birst, the Youngs reference the
facts that: (i) they suffered ads,_see Response at 9, (ii) Hadfdhsurance “only paid a small
fraction of the damages to whiétaintiffs are entitled,” Rgm®nse at 9 (citing Complaint § 24-
35, 37-39, at 3-6); and theosé (iii) Hartford Insurance “failetb pay for the coverage to which

Plaintiffs were entitled,” Remnse at 9 (citing Complaint {1 46,6t These facts, according to
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the Youngs, support collectively that Hartfordsuinance’s actions wharot paying the Youngs

the full amount to which they were entitled, waralicious, willful, reckless, wanton, oppressive,

in bad faith and/or fraudulent,” Response at@(mg Complaint § 53, at 7Hartford Insurance’s
conduct, in turn, as the Youngs contend, repredéetsequisite “culpable mental state” for the
Youngs “to recover punitive damages in an amount to be determined at trial.” Response at 9
(quoting Complaint { 53, at 7).

C. The Youngs argue that UM/UIM bendits, including punitive damages,
are available to them in this case.

Next, the Youngs counter Hartford Insurance’s argument that UM/UIM benefits are not
available to them in this cas®esponse at 10. See MTD14t15. Here, Hartford Insurance
argues that the Youngs’ vehicles were exatlidased on the Automobile Policy’s UM/UIM
provisions of the policy and New Mexico lawedause (i) the Youngs’ vehicles were “insured,”
and therefore, the theft did not “involve an uniresl vehicle driven by #ird party,” MTD at 11

(citing Mortensen v. Liberty MulIns., 2019 WL 1571730 at *9; Automobile Policy at 40-45;

Mountain State Mut. Cas. Co. v. Martinez, 1993-NMSC-003, 11 8-10, 848 P.2d at 529); (ii) the

theft itself does not entitle the YoungsUM/UIM benefits, MTD at 11-12 (citing Dockery v.

Allstate Ins. Co., 2020 WL 59885, *3:4nd (iii) even if UM/UIMbenefits were available for

theft, they would not be available based an¢hicumstances thatehyoungs plead, MTD at 14-

15 (citing Jaramillo v. Providence Washington Insura@eoe 1994-NMSC-018, | { 18-19, 871

P.2d at 1350-1351).

The Youngs argue that Hartford Insuramsca‘gument, claiming that the Youngs’ vehicle
was excluded based on the UM/UIM provisions efédlutomobile policy, ignores “the full context
of [Hartford Insurance’s] own pigy.” Response at 10. The Youndserefore, urge the Court to

read the policy “in full.” Response at 10. The Yourgso direct the Cotito the holding in NM
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Physicians Mut. Liab. Co. v. La Mur2993-NMSC-048, 1993-NMSC-048, 1 9, 860 P.2d 1306,

1308, which they contend stands for the principdé tfa]n insurance cordrct should be construed

as a complete and harmonious instrument,” pBese at 10 (citing Physicians Mut. Liab. Co. v.

La Mure 1993-NMSC-048, 1 9, 860 P.adl 1308, and Manuel lian Ins., . v. Jordan1983-

NMSC-100, 1 6, 673 P.3d 1306, 1308, which they conséanalds for the principle that “[e]ach
part of the contract is to be accorded signifceahased on its place in the contract,” Response at

10 (citing_Manuel Lujan Ins., Inc. v. Jordd®83-NMSC-100, 1 6, 673 P.3d at 1308). The Youngs

then explain that “[a]t the time . . . that the pndpelamage occurred” to their vehicle, there was
“no liability coverage in effect.” ResponseHl. Furthermore, the Youngs contend that their
vehicle was not excluded from coverage bec#usie vehicle did not faunder the New Mexico
Administrative Code’s (“NMAC”) definition of ‘nsured motor vehicle,” which according to the
Code, is a vehicle “to which the bodily injury amebperty damage liabilityoverages of the policy
apply.” Response at 10 (quoting NMAC § 13.12.3)4)). In addition, the Youngs reference
NMAC 813.12.3.14(B)(4)(6) to argue thidmeir cars were not “insutlg’ as to be excluded under
the Hartford Insurance auto policy coverage, githeat the Code statesath “the term ‘insured
motor vehicle’ shall not include. .[a] motor vehicle while being es with the permission of the
owner . ...” Response at 10 (quoting NMA&C13.12.3.14(B)(4)(6)). Instead, as the Youngs
clarify, an “uninsured motorehicle” is defined as:

a vehicle where there is no “bodily imuand property damage liability bond or

insurance policy apjgable at the time of the accidemth respect to any person or

organization legally responsible for the uséh&f motor vehicle, or with respect to

which there is a bodily injury and guerty damage liabilt bond or insurance

policy applicable at the time of the accident but the company writing the same

denies coverage thereunaeis or becomes insolvent,” [or] (ii) a “hit-an-run motor
vehicle.”
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Response at 10 (quoting NMAC 13.12.3.14(C)(l)-(2). addition, as the Youngs contend, the
NMAC “explicitly ties the existencef liability coverage to the time of the accident, and not at
some other time,” meaning that'ihe liability coverage does napply at the time of the accident,
then itis not in foce and the vehicle in uninsured.” $pense at 10 (citing NMAC 13.12.3.14(C)(l)
- (2)). The Youngs contend, therefore, thatler NMAC 13.12.3.14(C)(l) and (2), their vehicle
was “uninsured. Response at(tling NMAC 13.12.3.14C)(l) and (2)).

In addition to their vehicle being “unin&d” under New Mexico law, the Youngs argue
that their vehicles were “uninsured” under taaguage of the Hartford Insurance Automobile
Policy. Response at 10. The Youngfer the Court to #iafollowing provision otheir Automobile
Policy, in which Hartford Insurance states that:

We will pay damages which amsured is legally entitlet recover from the owner

or operator of an . . . uninsured motor vehicle because of property damage caused

by an accident. . . The owner's or operatbability for these damages must arise

out of the ownership, maintenanceuse of the uninsured motor vehicle.

Response at 10 (quoting Automolflelicy at 17). The Automobile Policy, as the Youngs outline,
then defines “uninsured motweehicle” in the following ways:

a land motor vehicle or trailer of any type: 1. To which no liability bond or policy

applies at the time of the accident. [@]Which is a hit-and-run vehicle whose

operator or owner cannot be identified and which hits or which causes an accident
resulting in [. . .] property damagetivut hitting|. . .] your covered auto.
Response at 10 (quoting Automobmmlicy at 17)(alternations ioriginal). Under Hartford
Insurance’s own definition, then, i Youngs explain, if there is fiability coverage at the time
of the theft -- which the Youngstate there was not -- or an unknown operesmses property

damage, regardless of hitting -- which the Ygsiallege occurred herethen the Youngs, as

plaintiffs, are entitled to UM/UIM coverage.
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Similarly, the Youngs contend that UM/UIMbeerage also applies in this case because
Hartford Insurance’s automobile policy only cbxdes liability coverges for those who (i)
“intentionally cause . . . pperty damage;” Response at (duoting Automobile Policy at
13)(alterations in original), or (ii) “[use] a kiele without reasonable belief that the insured is
entitled to do so.” Response at 11 (quoting Audbile Policy at 13)(altations in original).
According to the Youngs, because their vehicle tegperated by a thief without permission to do
so (i.e. intentional theft of Platiffs’ property interest), therwas no liability coverage which
applied.” Response at 12. Thewohngs conclude, therefore, thdartford’s argument that its
policy excludes the Youngs’ vehicle must failthé Court were to dismiss the Youngs’ contention
here, however, the Youngs arguetia alternative, that “[tJo the &t that there is any ambiguity
in the language of the policy, the ambiguity mustbestrued against the insurer and in favor of
the insured.”.” Response at 12, n. 3. To butttless argument, the Yags cite the holding in

United Nuclear Corp. v. Allstate Insuran€e.., 2012-NMSC-032, 1 10, 285 P.3d at 648, for the

principle that where a policy tertreasonably and fairly susceptilwédifferent constructions,” it
is deemed ambiguous and "mustchastrued against the insurarmmempany as the drafter of the

policy.” Response at 12, n. 3 (citing itdd Nuclear Corp. v. Allstate Ins. C2012-NMSC-032,

1 10, 285 P.3d at 648 (quoting Knowles v. United Servs. Auto. A33P2-NMSC-030, T 9, 832

P.2d 394, 396)).

The Youngs rebut Hartford $nrance’s argumerthat it is not rquired to pay UM/UIM
coverage because it already provided compenmsadi the Youngs under Part D of the Hartford
Insurance automobile policy. See MTD at 12. shibstantiate their gument, the Youngs cite

Montano v. Allstate 2003-NMCA-066, 68 P.3d 1255, rev'd, Manb v. Allstate Indem. Co.,

-32-



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 33 of 176

2004-NMSC-020, 92 P.3d 12585Although in_Montano v. Allstate2003-NMCA-066, 68 P.3d

1255, the Youngs concede that the Court of égip of New Mexico was assessing primarily
restrictions to uninsured motorist coverasgfacking, the Youngs argue that the Court still
“specifically recognized that uninsured motorist property damage coverage provides more
coverage than that providdxy the collision coverage underpalicy.” Response at 12 (citing

Montano v. Allstate2003-NMCA-066,  45-52, 68 P.3d at 9480). The Youngs then reference

the New Mexico Court of Appeals’ dicta, whitie Youngs argue provesathuninsured motorist

property damage coverage is m@xpansive than tision coverage undetheir automobile

policy:

We are not persuaded that the propdesnage premium is worthless when
the insured also has collision coverage e TRgislature has required an insurer to
provide uninsured motorist coverage ‘iminimum limits . . .for injury to or
destruction of property” imddition to “for bodily ifury or death.” NMSA 1978,

§ 66-5-301(A) (1983). Therefe, the Legislature doast consider uninsured
motorist property damage coverage to be worthless or a duplication of collision
coverage. Further, uninsured motorisbgerty damage covers losses not covered
by collision insurance, such as damagen uninsured vehicle to any property
owned by the insured, which would inde damage to the insured's home.

In addition, the compengan for damage may bdifferent. Under the
policy’s collision coverage, the insured’s compensation is actual cash value, after a
$500 deductible, and limited by “what it wowddst to repair or replace the property
or part with other of likekind and quality.” Undeuninsured motorist property
damage coverage, after a $250 deductibdeinbured receives the “damages that
an insured person is legally entitled teoeer from the owneor operator of an
uninsured auto.” Uninsured motorist prayedamage therefore may also provide
greater benefits and coverages, suchfasgxample, loss ofise benefits and
perhaps even recovery when damage is due to an intentional tort.

°Although Montano v. Allstate2003-NMCA-066, 1 45-52, 68 P.3d at 948-950, was
reversed by the Supreme Court of New Mexice,Ybungs argue that the case was reversed “only
to the extent that the Supreme Court of New Mexico invalidated the attempted limitation of
uninsured motorist stacking bidistate.” Response at 12ifjog Montano v. Allstate, 2003-
NMCA-066, 1 45-52, 68 P.3d at 948-950)).
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Response at 12-guoting Montano v. Allstate Indem. Co., 2003-NMCA-066, 11 51-52, 68 P.3d

at 949.).
This passage, argues the Youngs, suggestst@sahe New Mexico Court of Appeals
“recognized that the legislature does not casrsidninsured motorist property damage to be

worthless or a duplication of collision coverdgeResponse at 13 (citing Montano v. Allstate

2003-NMCA-066, 1 45-52, 68 P.3d at 948-950). theg according to the Youngs, the New
Mexico Court of Appeals recognized actually that the legislature states “that uninsured motorist

coverage covers damages due to an intentioniahnd other damages not covered under another

portion of an insured’s policy.” Rpense at 13 (citing Montano v. Allsta#003-NMCA-066, |

45-52, 68 P.3d at 948-950)). Basedta holding in_Montano v. Allstat003-NMCA-066, 1

45-52, 68 P.3d at 948-950, and beeatl®e Youngs allegthat they “were grossly underpaid for
all damages, including total loss for the trailer and attachments, as well as punitive damages,” the
Youngs argue that the jury should be presgntgth these dctual questionand Hartford
Insurance’s Motion to Disras Count V should be denied.

The Youngs turn next to Hartford Insurancedstention that the factbdetails relating to
the March 30, 2016, theft do not entitle the Youtm&JM/UIM benefits. _See MTD at 11-12

(citing Dockery v. Allstate Ins. Co., 2020 W8885, at *3-4). To the contrary, the Youngs

contend, based on Supreme Couitlefv Mexico precedent, their automobile theft is compensable
in this case is compseable under their Hidiord Insurance Automola Policy. Response at 13

(citing Britt v. Phoenix hdemnity Insurance Compary995-NMSC-075, 1 8, 907 P.2d 994, 997;

State Farm Mut. Auto. Ins. Co. v. Blyst&6 F.3d 1007 (10th Cir. 1996). The Youngs refer the

Court to_Britt v. Phoenix Indemnity Insurance Compda$95-NMSC-075, 1 8, 907 P.2d at 997,

which, as the Youngs explain, established thhé only limitaions on uninsured motorist
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coverage protection are those speaify set out in the [UM] statatitself.” Response at 13 (citing

Britt v. Phoenix Indem. Ins. Cal995-NMSC-075, 8, 907 P.2d at 997This rule means, as the

Youngs elaborate, that, to receive compensatiohi®mr her claim, the gured: (i) must have
incurred damages that must arise “out of elmnership, maintenance, ase of the uninsured
motor vehicle,” and (ii) is “leglly entitled to recover monetadamages for the damage caused

by the owner or operator of the uninsured motdiale.” Response at 13 (citing Britt v. Phoenix

Indemnity Insurance Compa995-NMSC-075, 1 8, 907 P.2d at 997).

The Youngs argue that, because they conteatdtie damages they have incurred relate to

their March 30, 2016, property thefind are not excluded fronowerage under Britt v. Phoenix

Indemnity Insurance Compan$995-NMSC-075, T 8, 907 P.2d at 997, they have “suffered

compensable injuries for whicha are entitled UM coverageResponse at 13. Britt v. Phoenix

Indemnity Insurance Company, 1995-NMSC-0¥53, 907 P.2d at 997, involves the Supreme

Court of New Mexico holding #it damages arising from the intenal stabbing of a claimant
father by an unknown assailant qualfas an accident for purposdé4JM coverage._See Britt v.

Phoenix Indemnity Insurance Company, 1995-NMSC-075, 1 8, 907 P.2d at 997. When assessing

the definition of “accideritwithin the context of an UM clan, the Supreme Court of New Mexico
declares that “if the event causing the injurynintended and unexpected from the injured party’s

viewpoint, the injury is deemed toave occurred as a result ar accident.” Britt v. Phoenix

Indemnity Insurance Company©95-NMSC-075, 1 8, 907 P.2d at 99¥Vhe Youngs, therefore,

urges the Court to place weight on thapfme Court of New Meéco’s aforementioned
conclusion, _see Response at 13, becaBs# is the seminal New Mexico case that articulates
the test for determining whether intentional condunat its resulting harm iges out of the use of

an uninsured vehicle," Crespin Safeco Ins. Co. of Am2018-NMCA-068, | 15, 429 P.3d 968,
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971 (internal quotations omitted). Moreovere tioungs urge the Court to view the factual

scenario in this case as dianito that in_Britt v. Phoerilndemnity Insurance Company, 1995-

NMSC-075, 1 8, 907 P.2d at 997, for, as similath® situation in Britt v. Phoenix Indemnity

Insurance Company, 1995-NMSC-075, 1 8, 907 P.28%tthe property damages that the Youngs

allege are “unintended and unegfe,” and, therefore, shoulas “qualify as compensable

accidents.” _See Response at 14 (citing Britt v. Phoenix Indemnity Insurance Corh@aibry

NMSC-075, 907 P.2d at 997). Moreoyas the Youngs contend, na lexists to their recovery,

even if the tortfeasor is unknown. Response afcitihg Barncastle v. American Nat. Prop. and

Cas. Companie2000-NMCA-095, 11 9-1211 P.2d 1234, 1235-36).

The Youngs argue that, in New Mexico, Wdverage for property damages necessarily
includes punitive damages. Response at 15¢citininsured Motorist Act (“UMA”), NMSA
1978, § 66-5-301). The Youngs direct this Court to the UMA'$6-5-301(A) and § 66-5-
301(C)as support for their argument:

No motor vehicle or automobilability policy insuring against loss
resulting from liability imposd by law for bodily injury or death suffered by any
person and for injury to atestruction of property adthers arising out of the
ownership, maintenance or use of a motdnale shall be delivered or issued for
delivery in New Mexico with respetd any motor vehicle registered or
principally garaged in New Mexico uisle coverage is praled therein or
supplemental thereto in minimum limits fodily injury or death and for injury
to or destruction of properys set forth ir§ 66-5-215 NMSA1978. . . for
the protection of persansured thereunder who are legally entitled to recover
damages from owners or operatorsininsured motor vehicles because of
bodily injury, sickness or diseasecinding death, and for injury to or
destruction of property resulting tledérom, according to the rules and
regulations promulgated by, and ungeovisions filed with and approved by,
the superintendent of insurance.

The uninsured motorist coverage blpaovide an exclusion of not more
than the first Two Hundred Fifty Dolla($250.00) of loss resulting from injury to
or destruction of property of the insured in any one accident.
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Response at 15 (quoting NMSA 198366-5-301(A); NMSA 1978, 8§ 66-5-301(C).

The Youngs explain further that the state dppecourts of New Mexico have interpreted
the UMA liberally to advance the UMA’s intended purpose, which “is to place insured persons in
the same position as if the uninsured motoristinhaurance.” Response at 16 (citing Schmick v.

State Farm Mut. Auto. Ins. Co. v. Luebhet885-NMSC-073, | 10, 704 P.2d 1092, 1095. This

goal means, according to the Youngs, that “[u]niedumotorist coverage is intended to act in

place of the tortfeasor’s liabiligyolicy, placing victims in the same position they would have been

in if the tortfeasor hadoverage.” Response at 16 (citingh®ack v. State Farnviut. Auto. Ins.

Co. v. Luebbers1985-NMSC-073, § 10, 704 P.2d 1092, 1095). Equally, the Youngs argue that

the UM Act has been “interpreted liberally to iimment its remedial purge,” meaning that “any
provision allowing for an exception tminsured motorist coveragessictly construed to protect

the insured.” Response at 16 (quoting Phoenix Indem. Ins. Co. v. Z@&NMSC-023, 17, 9

P.3d 639, 642).

The Youngs urge the Court to adhere te liberal interpretatin of the UMA for the
purpose of evaluating punitive damages, as wa#e Response at 16. Liberal interpretation of
punitive damages under the UMA, would, accordingh® Youngs, be consistent with Stinbrink

v. Farmers Insurance Company of Arizph890-NMSC-108, 11 1-2, 803 P.2d 664, 664-65. See

Response at 16. In Stinbrink v.rfeers Insurance Company of Arizgd®90-NMSC-108, 11 1-

2, 803 P.2d at 664-65, the Suprenwu@ of New Mexico was facedith the question of whether
the UMA required an uninsured motorist insw@rarrier to provide palyholders coverage for
punitive damages against uninsured motoristddthough the Supreme Court of New Mexico
acknowledged that the UMA didot specifically provide for punitive damages, it questioned

whether the state legislature intked that punitive damages éecompassed by the UMA’s term
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“legally entitled to recover,” andltimately answered the questiontire affirmative Stinbrink v.

Farmers Insurance Company of Arizoh890-NMSC-108, 1 3-4, 803 P.2d at 665. The Supreme

Court of New Mexico, therefordeld that while punitive damagere not a mantiary part of
liability coverage and can be excluded by asuner, under the UM Act, uninsured motorist
coverage does encompass coverage for purdveages and cannot be excluded from the UMA
-- even if punitive damages are not addressetiaitky by the UM Act’s language. Response at

17 (citing_Stinbrink v. Farmers Insurance Company of Ariza880-NMSC-108, T 5, 803 P.2d

at 665)(“We have thus determinggat punitive damages are as magbart of the potential award
under the Uninsured Motorist Statute as damages for bodily injury, arefdre they cannot be
contracted away."). The Youngs argue that tbeeaientioned holding igalicable to this case,
and, therefore, they argue that the Court shbald that the UMA provides the Youngs coverage
-- despite them being sared -- for the same amount andndges they “would be entitled to
recover against a culpable uninsured, euaknown motorists [sic].” Response at 17. See

Stinbrink v. Farmers Insurance Company of Arizak890-NMSC-108, 11 3-4, 803 P.2d at 665.

Consistent with the declarations set fabove, the Youngs advance two final contentions
when addressing Hartford Insae’s argument that punie damages cannot laevarded in this
case._See Response at 17. tHie Youngs advance that Hartiddnsurance relies improperly on

the non-binding district court casd3ockery v. Allstate Ins. C02020 WL 59885, at *3-4, and

Mortensen v. Liberty Mut. Ins2019 WL1571730, at *4, in its sgmpt to create aexclusion that

the Youngs are not entitled to punitive damagesabse the tortfeasor in this case is unknown.

See Response at 17 (citing dkery v. Allstate Ins. C02020 WL 59885, at *3-4; Mortensen v.

Liberty Mut. Ins, 2019 WL1571730, at *4). The Youngs state tHairtford Insurance’s reliance

on Dockery v. Allstate Ins. Ca&2020 WL 59885, at *3-4 and Mortgan v. Liberty Mut. Ins2019
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WL 1571730, at *4, is improper, becaus#h cases “contravene the palpolicy of the UM Act,

which is to expand uninsured motorist coverageesponse at 17 (citing Progressive Nw. Ins. Co.

v. Weed Warrior Servs, 2010-NMSC-050, 11 7-9, 245 P.3d 1209, 1Marckstadt v. Lockheed

Martin Corp, 2010-NMSC-001, § 14, 228 P.3d 462, 467. The Youngs also argue that Hartford

Insurance’s reliance on Doelky v. Allstate Ins. Co2020 WL 59885, at *3-4 and Mortensen v.

Liberty Mut. Ins, 2019 WL 1571730, at *4, is “inappropriate puesu to the Mend the Hold

Doctrine.” Response at 22 (citing Irwin v. \®weign Camp of Woodmen of the Worlth10-

NMSC-023, 110 P. 550).). Namely, as the Youngdan, Hartford Insurance’s attempt “to now
change its factual basis for its evaluation” adithinsurance claims “would be contrary to New

Mexico law and is further evidence of bad faitR&sponse at 22 (citing &Ha, et al. v. Western

Heritage Insurance Co, 2004 WL 5000111, at *@6N.M. May 24, 2001)(Black, J.). The

Youngs reference the following conclusions magéhe Honorable Bruce D. Black, United States
District Judge for the District of New Meoa as further suppofor their contention:

“The mend-the-hold principle is modtequently applied in contracts
disputes, particularly t@ases involving insuranceowerage._Harbor Ins. Co. v.
Continental Bank Corp., 922 F.2d 357, 363 (Tih 1990); Sitkoff, Robert H.,
"Mend the Hold" and Erie: Why an ObseuContracts Doctrine Should Control in
Federal Diversity Cases, 65 U. Chi.Rev. 1059 (1998). It is based on the duty of
good faith inherent in every contract, whistespecially strong insurance cases.
Id. Put simply, the doctrine says th@mce an insurer hasdined to provide
coverage on one ground, the insurer will betallowed to raise another ground as
a defense tooverage (with exceptions discusgefly below). Applied to this
case, the doctrine would mean that Defendant, which denied coverage and a
defense on the basis that no occurreinad been alleged in the third-party
complaint, cannot now raise a new argutrtbat coverage was eliminated by
certain exclusions contained in tpelicy. In other words, since Defendant
never mentioned the applicability of apgssible exclusions when it declined
to provide a defense, Defendant may moiv rely on any exclusions to justify
its failure to defend.”

Response at 23 (quoting Padilla, et al. vsWn Heritage Insurance Co, 2004 WL 5000111, at

*5-6). Moreover, as the Youngs cdnde, “the Mend the Hold Doctrinis applicable to this case
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because Defendant relies upon nonbinding district court casegdifgatuled upon years after the
significant underpayment of Plaintiffs' claim. Defendant could not have relied upon those cases to
support its denial of the claim.” Response at B8sum, the Youngs request that the Court (i)
deny Hartford Insurance’s Motion to Dismigke Youngs’ Counts | tbugh VI; (ii) allow the
Youngs to proceed to discovery to further investiddartford Insurance’s dealiof the full extent
of their insurance coverage under their Hartfrsurance policies; andiif certify the issues
presented in this case to the Supreme CouNef Mexico pursuant ttlew Mexico Rule of
Appellate Procedure 12-607 NRA. See Response at 23.

4. The Hearing.

The Court held a hearing on April 15, 2020. S#rk’s Minutes at 1. See also Transcript
of Hearing at 1:2-18, taken April 15, 2020 (Court)(“TP.")Hartford Insurance first presented its
motions before the Court, requesting that the Court (i) dismiss the Youngs’ Counts | through IV
pursuant to rule 12(b)(6), and (ii) strikbe Youngs' requests for punitive damages against
Hartford Insurance in [ 53, 65, 68, and 74 of them@aint. Tr. at 2:11-14 (Wilson).

Hartford Insurance initially outlined its argemts for the dismissaf the Youngs’ Counts
| through IV. The core issue rass both motions, Hartford Insm@e stressed, is whether the
Youngs can prove “covered damages that caedmvered,” and whether they advance “facts that
would support their breach-of-coatt claim” under “the two differg insurance policies.” Tr. at
2:11-18 (Wilson). First, in connection to thetdmobile Policy, Hartford Insurance stated that
“[t]here are a number of differergasons why even with -- if you takeerything that the Plaintiffs

say is true in their pleading,” the damages theyntirelated to the thetif their track are “not

®The Court’s citations to the transcript of thearing refer to the coureporter’s original,
unedited version. Any final transcript may contain slightly different @agkor line numbers.

- 40 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 41 of 176

covered.” Tr. at 3:1-6 (Wilson). Significantlys Hartford Insurance stressed, despite the Youngs’
citing of a “number of cases” that they beliestgoport their argumentgarding their car being
covered by the policies, in facthtre are no cases in New Mexico that suggest that theft is covered
by the uninsured motorist statute.” Tr. at 3:QAdlson). The only cases that would apply, then,
as Hartford Insurance explained, are “in the Whi&ates District Couffor the District of New
Mexico, and those cases have found that the uninsuogatist statute is nab extend to theft or

the types of circumstances that we have ind¢ase.” Tr. at 3:12-16 (Wsbn). Furthermore, as
Hartford Insurance concluded on theint of the uninsured motoristatue, even if it the statute
“may be interpreted liberally” bylistrict courts, the statute’®werages still doesot include the
particular factual scenario tieft that the Youngs alleg&ee Tr. at 4:17-19 (Wilson).

After Hartford Insurance completed its initeiguments related to the uninsured motorist
statute, the Court interjected regarding therprtation and applicatioof the statute in the
District of New Mexico and within the New Mexico state courts. See Tr. at 4:9-22 (Court). Here,
the Court noted that “there’s st legal issue buried” within thYoungs’ pleadings, which relates
to whether “the New Mexico Stateurts have not ruled on” the@jeation of the UMA to issues
of theft. Tr. at 4:13-14 (Court)For example, as the Court ndtsome New Mexico courts “have
looked at this issue and say theft doesn’t contkimthe uninsured issuelr. at 4:15-16 (Court),
but there have not been any ngjs from the New Mexico Supren@ourt on the issue, nor have
there been any rulings from the New Mexico Ganir Appeals. _See Tr. at 4:17-19 (Court).
Accordingly, as the Court explainéthere is a legal issue . . . Iedl in here that’s going to have
to be decided probably in thissg@” Tr. at 4:19-21 (Court). IHéord Insurance agreed with the

Court’s statement. See Tr. at 4:23 (Wilson).
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The Court then turned to the questionpoiitive damages, asking Hartford Insurance
“what more would you want as far as to make Youngs’ prayer for punitive damages “comply

with Twombly and Igbal?” Tr. at 5:1-3 (Courtgee Bell Atlantic Corp. v. Twombly, 550 U.S. at

557; Ashcroftv. Igbal, 556 U.S. at 679. ldaating on its position regding the Youngs’ punitive

damage deficiencies, Hartford Imance explained that, “to the ertdhe plaintiffs are claiming
additional damages that weren’t paid under the palicy other than # punitive damage issues,
then we would need more -- we would need facallafations that talk about what types of those
damages are.” Tr. at 5:4-9 (Wilson). Hartftmdurance then outlined its position on the problems
with the Youngs’ contentions regamd punitive damages by stating:

From plaintiffs’ pleading, | get the impression that the only issue with
respect to the auto policy is punitive dayes, because it's the only facts that are
alleged as, you know, amountsatiweren’t’ paid by Haford. However, to the
extent, since we have Coundaihd count [sic] -- | think it's five [sic], that seem to
be talking about same thingdk it's almost a suggestn that there might be other
damages that plaintiffs are trying to pldadt constitute a breach of contract. To
the extent that exists, | don’t think theaee facts that are alleged in the pleading
that support that, and obviously wefret on notice of what those are.

So, to the extent there is something other than the punitive damages issues
that needs to be employddion’t think there are factsdlhare in the first amended
complaint that tell us what those amounts are that weren’t paid.

Tr. at 5:10-25 (Wilson);)d. at 6:1-2 (Wilson).

The Court then asked Hartford Insurandeywit has filed two motins in the case -- a
Motion to Strike and a Motion tDismiss, see MTD at 4 instead of just onenotion. See Tr. at
6:6-10 (Court). Replying to th€ourt, Hartford Insurance coaeded that, although the “central
issue” across both motions is the same, “the reason why there are two motions is because whether

or not [the Youngs] can recover umdiee facts that are employadder the auto pigly versus the

homeowner’s policy are actually very differenilt. at 6:11-16 (Court). H#ord Insurance then
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elaborated on the Youngs’ different prospectsecbvery under the horaener policy versus the
automobile policy.
So obviously, plaintiffs are not, asrfas | know, trying to allege they can
get punitive damages under some pafrtthe homeowner’'s policy. That is
something that’s very unique to unimsd motorist coveige in New Mexico.
Likewise, | don't think that the issue whether or not property is business
property or not is not an issue that arisegler the auto policy. So that’s part of
the reason why there am@o separate motions.
Tr. at 6:17-25 (Wilson).
Hartford Insurance outlined the similégs between the motions response to the
Youngs' request for “extra contractual damages.” Tr.2ai{Wilson).
The fact of the matter is there arespiecific allegations made against either
of the companies that are unique to thenumique to the factef this particular
case but are the exception of maybe one reitpect to the homeowner’s policy . . .
| don’t know that there were two separatetions that needed to be done
because of that, both because of the timing of how the entities came into the case
but also because of the separate issuessdparate coverage issues that are being
looked at the two cases, it made msease to do them in two motions.
Tr. at 7:1-16 (Wilson).

The Youngs issued their reply. The Youeggphasized that, because Hartford Insurance
“request[s] that the claims get dismissed in wiwlén part,” Tr. at 723-25 (Zamora), the Court
should be “well aware of the standards of takatigof the allegations as true, viewing those
allegations in the light most favorable to thlaintiff and drawing all reasonable inference in
plaintiffs’ favor.” Tr. at 8:1-5Zamora).). Under the rule 13(B) standard, then, as the Youngs
argued, the Court “must denyetldefendant’s motion.” Tat 8:5-6 (Zamora).

The Youngs then stated that Hartford hasice’s arguments in support of the Court

granting Hartford Insurance’s MTD were inappliapg because, Hartford Insurance relied on a

summary judgment standaoéireview, as opposed to a motiordiemiss standard of review. See
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Tr. at 8:6-9 (Zamora). Specifically, the Youngs’ ability to prevail undefatteal circumstances,
as the Youngs explained, is emappropriate question task at the motion tdismiss stage based
on the pleadings, and would, rathee more appropriate as asksafor dismissaat summary
judgment. _See Tr. at 8:6-11d@ora). Furthermore, becaude Court is only evaluating the
“four corners” of the Youngs’ complaint, Tr. 813 (Zamora), it should find that all of the
appropriate information to suppdheir allegations is there. &dr. at 8:13-14 (Zamora). The
Youngs then referenced the sufficient infotima found in their Compiat, which included
“inform[ing] the defendantsf the facts of the case involvingetllate, location, time of the loss,
the facts surrounding the loss, ankyit falls under thosportions of the polig.” Tr. at 8:14-16
(Zamora). The Youngs also redéaced the facts they includeegarding the amounts claimed
related to the MarcBO, 2016, theft._See Tat 8:16-18 (Zamora).

Accordingly, as the Youngs argued, becauseetfeets have been sufiently alleged, they
found it “interesting” that “defendds continue to argue that thaye not aware of the amounts
claimed when they've been provided a detailedgigir to the lawsuit o&ll of the information
that my clients believe they aeatitled to under the policies,” Tr. at 8: 20-2&(Zora), and the
amounts are “identified in the complaint asliwas the amount [the Youngs] claim is being
requested here.” Tat 9:1-2 (Zamora).

The Youngs also contended that they had ack@ “plausible allegens” to support their
breach-of-contract claim,Tr. at 9:4-5 (Zamora):

There’s no dispute that there is a cocitria this case or contracts in this

case because we have the two Hartford cedtifiolicies attached to the complaint.

There is no doubt that there is an insurasa@ract. Plaintiffs made the allegation

that they complied with &ir duty of paying the premiuntkey are insured. They

presented their claims to the insurance company, and that the insurance company

breached those claims by offering angipg significant less than what they're

entitled to by -- by not opening up certainfomms of the policy that they’re entitled
to, and so there’s a breashcontract case there.
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Tr. at 9:5-17 (Court).
Turning next to the question of punitive damages, the Youngs argued that punitive damages

are available under the Youngs’ breach-of-carttcdéaim under UJl 13-861 NMRA, Paiz v. State

Farm Fire and Ins. Co., 1994-NMSC-079, 112746880 P.2d 300, and Sloan v. State Farm Mut.

Auto Ins. Co., 2004-NMSC-004, § 23, 85 P.3d 23B88. _See Tr. at 9:19-22 (Zamora).
Referencing the requisite culgabmental state required of ptime damages allegations, the
Youngs conceded that while Hartford Insurance’s:

Culpable mental states were allegedhe complaint . . . we cannot, you know,

figure out what the culpable mental st&eat this point in the case because we

haven't been able to do any type of disagveSo, discovery is necessary to flesh

those out, but the allegations are theral eney’re sufficient to show there is a

plausible likelihood of being able pursue those claims.
Tr. at 9:23-25 (Zamora);)d. at 10:1-6 (Zamora).

In addition, as the Youngs continued to argue, under the UCPA, “there is no doubt that
both the defendants are insuring in this case, andidey an obligation to comply with that act.”
Tr. at 10:10-11 (Zamora). Theo¥ings argued that they have “highited” the relevant “list of
unfair insurance claim practiceand show “that there was a significant underpayment of the
claim,” which represented Hartfordsurance “not attempting in godaith to effectuate complete
and fair, equitable settigents.” Tr. at 10:11-1&amora). In addition, thYoungs contended that
Hartford Insurance is “offering . . . substatiyialess” in the recovery amount without any
reasonable explanations found time policies. Tr. at 10:20 &mnora). _Seedi at 10:22-24
(Zamora).

In addition, the Youngs argued that thewdnadvanced sufficierdallegations in their

claims to prove that Hartford Insurance ltasnmitted an UPA violabin, see Tr. at 11:10-18

(Zamora), because “there does not needdoany detrimental re@nce, [or] any written
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misrepresentations,” Tr. at 11®(Zamora). The Youngs coni therefore, that they have
advanced sufficiently that they “believed tlia¢y were protected by both insurance companies
for this loss,” and by not compensating thdoily, Hartford Insurance has engaged in
“misrepresentations” based on the “dec page, pslidgtters and communications of the claims,
the sale of insurance and advenis” Tr. at 11:7-9 (Zamora) all of which, the Youngs state,
they have “set forth in the complaint.” Tr. at 11:9-10 (Zamora).

The Youngs next argued that they have adedrsufficient facts in the pleadings to prove
that Hartford Insurance has breached its impl@anant of good faith and fair dealing with them,
because “it is undisputed” that {there is a contract in this caseand (ii) “we know that that’s
[sic] implied covenant of good faithnd fair dealing is inherent ihe contract,Tr. at 11:12-17
(Zamora).

Finally, the Youngs turned to their claimader the UMA and thgquestion of punitive
damages under the UMA. See Tr. at 11:9-10 (Zamora). Here, the Youngs conceded that the Court
is correct in that “there is adal issue involving the uninsed motorist portionf the case as well
as the punitive damages under the UM portion efcdse.” Tr. at 11:18-21 (Zamora). According
to the Youngs, however, New Mexico law iat in answering th€ourt’'s questions, and
relatedly, they do not thk that Hartford Insunace has met the standamdder New Mexico state
law, because the defendants have “simply raiedwo [non]-binding fedetalistrict court cases
without really unfolding the New Megco law on this issue.” Tr. dtl1:24-25 (Zamora). See id. at
12:1-2 (Zamora). Rather, ## Youngs explained:

what we have here is . . . the facts ltows that this was an uninsured motorist, it

was a thief who stole the vehicle withqagrmission for the insured, by that [sic]

under the terms of éhpolicy and the New Mexico Administrative Code, that makes
the thief an uninsured motorist, andtee UM policy is open in this case.
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Tr. at 12:2-9 (Zamora). Furthermore, “the incitdself constitutes an accident for purposes of

the UM Act,” as the Youngs explained, because under Britt v. Phoenix Indemnity Insurance

Company 1995-NMSC-075, 1995-NMSC-075, 907 P.2d 994, danident does not need to be a
vehicle-on-vehicle accident.” Rather, the case sthtgthe definition of an accident is “far more
broad,” and “provided UM coverage for an intersiabbing of the claimant’s father.” Tr. at 12:2-

9 (Zamora). Under Britt v. Phox Indemnity Insurance Compan$995-NMSC-075, 1995-

NMSC-075, 907 P.2d 994, the Youngs contended, &oeident is coverednder the UMA._See
Tr.at 12:17-18 (Zamora). Moreoveass the Youngs continued, thatoes not need to be a “known

tortfeasor” under Barncastle v. AfNat. Prop. and Cas. Compani2800-NMCA-095, 1 9-12,

11 P.2d at 1235-36, because, in that case, “UM ageewas afforded in a situation involving an

unidentified passenger in an unitiéad vehicle.” Tr. at 12:222 (Zamora)._Barncastle v. Am.

Nat. Prop. and Cas. Compani@®00-NMCA-095, T ¥ 10, 11 P.2d at 1235, according to the

Youngs, means that all they have to show is asabjchain] between the injury and the vehicle,”
Tr. at 12:23-24 (Zamora), whicheth claim is shown here. Theo¥ngs then argued that courts
allow “any type of property damage to bevered” under the UMA, because in Richards v.

Mountain States Mut. Cas. C@986-NMSC-021, § 13, 716 P.3d 238, 241, “ a house was covered

under UM because a vehicle crashed into the hou3e.’at 8:14-18 (Zamora). Similarly, in this
case, “the vehicle . . . took off with all dfie Youngs’ property,” meaning, as the Youngs
concluded, “this is a compersa claim.” Tr. at 13:12 (Zaora). Furthermore, the Youngs
rebutted Hartford Insurance’s arguments {hanitive damages are not available on their UM
claim, citing the “policy behind the UM statuteyhich is “to put the plaintiffs into the same
position they would have been had the tortfeapamsessed liability insurance.” Tr. at 13:14-18

(Zamora).
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New Mexico law is clear that the UBLct is interpreted liberally and -- to
implement a remedial purpose. Uninsured motorist coverage is strictly pursued to
protect the insured. Uninsured motorist coverage is in place to act in the tortfeasors
liability policy putting them inthe same position as ifaftortfeasor had coverage.
The policy is not to protect the insurer winas the ability to usis resources to try
to locate an unknown truck user.

Tr. at 13:18-25 (Zamora). Se&k at 14:1-3 (Zamora).

Equally, as the Youngs argued, “[t]here isaase law” that suppty that the UMA “is
dependent on the insurance company being @bkubrogate againstehtortfeasor. . . New
Mexico law is actually clear that punitive damage . are covered under the UM portion of the
policy. Stinbrink is very clear that the purpose of the UM act is to protect the insured against the
financially irresponsible motorist, not the imaoce company.” Tr. at 14:3-11 (Court). See

Stinbrink v. Farmers Insurance Company of Arizdt@0-NMSC-108, 9 1-2, 803 P.2d at 664-

65.

Upon completion of their argumentsgarding the applicabilityf the UMA to their claims,
the Youngs made a special pointctarify to the Courthat they seek n@nly punitive damages,
but, rather “all damages that they presented to th&iurance companies prior the lawsuit.” Tr. at
16:5-8 (Zamora). In addition, the Youngeequested that the Court grant them
“discovery . . . regarding the actual basis floe defendant’'s signdant under payment of the
claims” pursuant to the Homeowners Policy #mel Automobile Policy, of which the Youngs are
prepared to “present . . . the whole doctrinelarsé issues,” Tr. at 16:11-13 (Zamora). In this
regard, the Youngs contended that there are “ab$phaelefenses that ditbt apply at the time”
of Hartford Insurance’s denial dfeir claims, and they are “entitléa know what the actual denial
was in Hartford Insurance’s newfdases.” Tr. at 16:13-16 (Zamora).

The Court interjected, expressiitg concerns to the Youngs that they had yet to advance

“any factual allegations in the oglaint that support” a punitiveamages award, and, therefore,
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the Youngs would “have to rely on discovery,” dr16: 19-22 (Court). TéhCourt then explained
that, in similar situations the past where plaintiffs havacked “any sort of facts to support the
punitive damages,” Tr. at 16:24-25 (Court), it hdismissed the punitive damages” requests in
their entirety, Tr. at 17:1-2 (Cai)yr The Court then told the Youngsat, if during discovery, they
“discovered something that supfsthe punitive damages claim, wan come back and take a
look atit.” Tr.at 17: 2-3 (Court). At the momtehowever, according todlCourt, it appears that
the language of the Youngs’ pleadings tracks tati&iry language, the uniform jury instructions
(“UJIs™), or the case law, “but it dsge’t give . . . any facts that saythis case that either one of
the defendants have acted the way that thelaasequires to get punitivdamages.” Tr. at 17:6-

9 (Court). Before responding to the Court’s statements, the Youngs clarified that, in bringing their
claims, they were seeking two sets of punitive dgasa See Tr. at 18: 3-4 (Zamora). One set of
punitive damages is based on Hartford Insurance’s wrongful conduct in relation to not
compensating the Youngs fully pursuant to the Youngs’ inseraolicies, which the Youngs
allege represents “willful, wdon, and fraudulent conduct.” Tat 18:3-4 (Zamora). The second
set of punitive damages sterfinem the unknown tortfeasor’'s wngful conduct in stealing the
Youngs’ property, which the Youngs also comtevas “willful, wanton, and fraudulent conduct,”
Tr. at 18:3-4 (Zamora). The YoundBerefore, requested discoverylmoth sets of damages. See
Tr. at 18:8-9 (Zamora). The Youngs told theu@ that they are entitieto discovery on both
punitive damages issues, because, if the Court wwatismiss the punitive damages requests, but
allow their other claims to survive Hartfoldsurance’s MTD, the Youngs anticipate that once
they attempt to get discovery on the substanisgees underlying their claims and take rule
30(b)(6) depositions, they will “run into a bar t&dlse questions to get the information to amend

the complaint.” Tr. at 18:14-15 (Zamora). Seeat 18:9-13 (Zamora). The Youngs contend,
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ultimately then, that “it makes sense” for the QGdarallow them “to continue to move forward”
on their punitive damage claims and “be ablddaliscovery,” Tr. a18:15-18 (Zamora), and only
then, would Hartford Insurance be entitledfite a motion for judgment” on the Youngs’ punitive
damage requests, Tr. at 18:19-2@rfora). The Youngs describedgreater detail to the Court
why their punitive damages allegations should survive Hartford Insurance’s MTD:
[T]he first amended compla has the allegationst least enough there to

be able to get us there, especially beeawe do have insur[eds] who presented

their claims timely, and . . . complied with all of their obligations, and in the

end . . . got significant underpaid.
Furthermore, according to the Youngs, the faat Hartford Insurance “so underpaid” the Youngs
pursuant to their Automobile Policy and Homemss Policy demonstrates Hartford Insurance’s
“culpable mental state.Tr. at 19:1-2 (Zamora).

The Court responded to the Youngs’ statements with continuegvings whether the

Youngs’ allegations could satisfy the Ashcroftgbal, 556 U.S at 663, and Bell Atlantic Corp. v.

Twombly, 550 U.S. at 556, pleadistandards, see Tr. 89:3-17 (Court), stang, instead, that the
issue “can go either way,” Tr. at 19:3 (Courfhe Court described howdging the intent behind
Hartford Insurance’s alleged underpaymeonit the Youngs was difficult, because the
underpayment could be “perfectly innocenindoct by the insurance company or culpable
conduct,” Tr. at 19:6-7 (Court). Accordingly, foretiCourt, the “issue to be decided” is whether
Hartford Insurance underpaid the Youngs oidphem the required amount pursuant to the
policies’ provisions. Trat 19:8-9 (Court). Yet, as th€ourt continued, ean if Hartford
Insurance’s actions constitutes “an underpaymenbgf Tr. at 19:10, it still is unclear whether
the Youngs’ allegations related to the punitive danragaests contain a “factual basis” that push

the claims “over from the possibility to plausityli standard under Ashcroft v. Igbal, 556 U.S at

663, and Bell Atlantic Corp. v. Twombly, 550 U.S.586, “as federal court[skquire,” Tr. at
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19:13-17 (Court). The Youngs pushiealck against the Court's misings, see Tr. at 19:18-25
(Zamora), arguing that, in the absence of any expliating indicating whaHartford Insurance’s
mental state was at the timetbé alleged underpayment, seedtrl9:21-25 (Zamora), discovery
is necessary to determine whether Hartforddasce acted with “willful, wanton, and fraudulent”
intent, Tr. at 18:3-4 (Zamora). &d. at 20:1-2 (Zamora)

Upon the conclusion of the Youngs’ argumeneiated to their punitive damages requests,
the Court invited Hartfordnsurance to respond. See Tr2@t6-7 (Court). Hartford Insurance
accepted the invitation “to addressme issues that were raiséy the Youngs. Tr. at 20:9-10
(Wilson). First, Hartford Insurance respondedthe Youngs’ conterdins that the Court was
applying the wrong standard ofview at the motion-to-dismissagje. See Tr. at 20:11-22
(Wilson). According to Hartford Insurance, theugt is correct in requimg that the Youngs show
factual allegations that are plausible -- not $ymgossible -- because, pursuant to Ashcroft v.

Igbal, 556 U.S at 663, and Bell Atlantic Corp. v.dmbly, 550 U.S. at 556, “the pleading standard

in federal court is not whethar not” the plaintiffs “shouldoe allowed to do discovery on
something,” but, rather, “whether not they have employed it iheir first amended complaint.”
Tr. at 20:13-16 (Wilson). Underithstandard, as Hartford Insae argued, the Court is correct
in “rais[ing] the issue” that in relation to the question of punitive damages, the Youngs’ complaint
“does not appear to cain the factual allegations beyond jtis¢ conclusory statements,” Tr. at
20:18-20 (Wilson)._See i@t 20:20-22 (Wilson).

Similarly, Hartford Insurance continued,etfCourt is correct in demanding that the
Youngs’ factual allegations underlying Counts lotingh IV be plausible, as opposed to merely
possible. _See Tr. at 20:23-25 — 21:1 (Wilsomlost problematically, as Hartford Insurance

explained, the Youngs have not met the standachuse in their Complaint, they merely “give|]
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a laundry list of what claims praces might be a violation, but tyghere are not fas that were
employed and certainly the issuesheen raised numerous timeshis case that there should be
facts that are raised that show hplaintiffs’ factual information gives rise to those allegations.”
Tr. at 21:1-7 (Wilson). Hartford Insurance, theref requested that tt@ourt dismiss all of the
counts in the Youngs’ Complain§ee Tr. at 21:8-11 (Wilson).

Hartford Insurance responded next to Yaungs’ argument thad 12(b)(6) motion was
inappropriate at this stage of the case. SeaflT21:8-11 (Wilson). Here, Hartford Insurance

referenced Mortensen v. Liberty Mutual Ingnce, 2019 WL 1571730, at *1-2, as support for

Hartford Insurance’s Motion tBismiss, because Mortensen vbérty Mutual Insurance, 2019

WL 1571730, at *1-2, “clearly indicated that these are the typessoés that are able -- can be
raised at this stage” in the absence of the Youalgjsity to advance a “plausible cause of action.”
Tr. at 21:13-15 (Wilson Accordingly, as Hartford Insura@continued, the @irt should dismiss
the Youngs’ claims, as opposed to allowing disry and proceeding thhe summary judgment
stage. _See Tr. at 21:15-17 (Wilson). Hartfordurance then clarifieto the Court the exact
position it was taking in its MTD, pgauant to rule 12(b)(6):
Certainly there are no argemts that are made irteer motion that suggest

that the facts that are employed by the Piff&nin their -- Plaintiffs in their first

amended complaint are somehow not trueairtaken as true for this particular

purpose, but rather that when you takese facts and you apply them to the policy,

the plaintiffs haven't employed a breachawmintract because they have employed

that they are due coverage under the gpkmnd from that stadpoint, the -- even

the breach-of-contract claims should berdssed, because the pleadings would not

allow them to recover under the law everyalu take the claims -- or the factual

allegations as true.
Tr. at 21:17-25 - 22-6 (Wilson).

Hartford Insurance subsequently addreseedroungs’ request for punitive damages with

respect to the Youngs’ Hartford Insurance edbile policy. _See Tr. at 22:7-25 (Wilson).
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Although Hartford Insurance maintained thaé tGourt should dismiss or strike the Youngs’
requests for punitive damages with respect to ali®tlaims against Hartford Insurance and also
the Youngs’ request for punitive damages against tttieasor, it clarified to the Court that it “is
not making the argument thatinitive damages are nredmetimes recoverablnder the uninsured
motorist statute . ...”.” Trat 22:14-16 (Wilson). Rather, Hford Insurance recognized that
punitive damages can be recovered under New dd&xiUMA, because, in fact, “there’s
numerous cases in New Mexico” that govern the issue of punitive damages awarded under the
UMA, see Tr. at 22:17-18 (W&bn). The factual scenariogsented by the Youngs, however, as
Hartford Insurance argued, is different, in thia Youngs suggest thgtunitive damages can be
awarded against an unknown tortfeasor underutiasured motorist statute.” Tr. at 23:1-2
(Wilson). There are no cases that govern thisquaar claim, as Hartford Insurance argued, and
the “only law and the guidance . . . currently is that that is not something that is anticipated that
New Mexico will adopt.” Tr. at 23:3-5 (Wilson). Hartford Insurance then elaborated on its
reasoning regarding why New Meo would likely never allw for the awardig of punitive
damages against an unknown tortfeaséee Tr. at 23:3-5 (Wilson).
Although it is true thathe uninsured motoristatute does get interpreted

broadly, it does -- the -- the different wayst those cases talk about that is not

excluding certain categories, for exampl think pone wasvhether or not a

government vehicle could be excluded, &mely determined thahey could not.

So, | think that the way that the law isveéoping in this ealm would show that

punitive damages are probably -- against an unknown tortfeasor are not anticipated

by that statute.
Tr. at 23:5-15 (Wilson).

Furthermore, as Hartford Insurance contohitee deterrence policy rationale of awarding

punitive damages under the UIM statutes, which thengs referenced in their arguments, is not

applicable in relation to the Hartford Insurance Automobile Policy, because “making an auto
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insurer pay for the purite damages related to somebody lstgaa car doesn’t deter the person
from stealing the car at all. So, the purpose of punitive damages is not fulfilled if you take [the
Youngs'] interpretation of what the contraebuld require.” Tr. a3:20-25 (Wilson).

Hartford Insurance closed its arguments by reminding the Court that the Court must simply
focus on the Youngs’

Factual pleadings that exist in the first amended complaint and the policies that

have been attached and at the end efdhy, even if what they say about their

pleadings is true, [the alngs] still have not employeshough to show that there
was a covered damage that wasn't paidrfam the auto policy or the homeowner’s

policy.

Tr. at 24:1-8 (Wilson).

After Hartford Insurance closed its argumettie Court noted how mg legal issues were
“buried” in the case. Tr. at 24:10 (Court). T@eurt then invited the pes to make any final
points that they wished theoGrt to consider. _See Tr. @4:10 (Court). The Youngs took
advantage of the Court’s invitati, requesting that, if the Coutetermined it appropriate, the
Court should direct for any releviaissues in the case to thepBeme Court of New Mexico for
certification. _See Tr. at 24:15-21 (Zamora). Regjng to the request, theo@t indicated that it
was doubtful it would pursue that direction, givee difficulty of “picking and choosing which
insurance questions” to give tbe Supreme Court of New Mexic Tr. at 25:2-4 (Court). If
anything, the Court stated, it woudd more appropriate for it taldress the issues itself, and then,
if there is a split amongst the Court’s fellow judgen the case of an appeal, the United States
Court of Appeals for the Tenth ICuit could possibly send the igsufor certification back to the
Supreme Court of New Mexico. See Tr. at 25180 Court). Finally, the Qurt indicated it would

take parties’ arguments related to Hartforduirance’s Motion to Dismiss and Motion to Strike
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under advisement, to which botbunsels responded that they haathing further. _See Tr. at
26:15-21 (Court).

LAW REGARDING MOTIONS TO DISMI SS UNDER RULE 12(B)(6) OF THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 12(b)(6) authorizes a court to dismissoanplaint for “failureto state a claim upon
which relief can be granted.” Fegl. Civ. P. 12(b)(6). “The natud a Rule 12(b)(6) motion tests
the sufficiency of the allegationsithin the four corners othe complaint after taking those

allegations as true.” _Mobley v. McCormiek) F.3d 337, 340 (10th Cir924)(citing_ Williams v.

Meese, 926 F.2d 994, 997 (10th Cir. 1991)). The camtjdaufficiency is @uestion of law, and,
when considering a rule 12(b)(6) motion, a ¢omnust accept as true all well-pled factual
allegations in the complaint, view those alliggas in the light mosfavorable to the nonmoving

party, and draw all reasonable inferences in the plaintiff's favor. See Smith v. United States, 561

F.3d 1090, 1098 (10th Cir. 2009)(“[F]or purposesesiolving a Rule 12(b)(6) motion, we accept
as true all well-pled factual allegations in a cémimg and view these allegations in the light most

favorable to the plaintiff.” (citing Moore. Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006))).

A complaint need not set forth detailed factuiggations, yet a “pleadg that offers labels
and conclusions or a formulaic retion of the elements of a causkaction” is insufficient.

Ashcroft v. Igbal, 556 U.S. at 678 (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555

(2007)). “Threadbare recitals tife elements of a cause otian, supported by mere conclusory

statements, do not suffice.” Bgroft v. Igbal, 556 U.S. at 678!Factual allegations must be

enough to raise a right to relief above thecpative level, on thesaumption that all the

allegations in the complaint are true (even if déuwlbh fact).” Bell Atlantic Corp. v. Twombly,

550 U.S. at 555. *“‘At the motion-to-dismiss stathes court does not weigh the evidence,” and ‘is

interested only in whether it has jurisdiction ancetier the [p]laintiffs plead claim to relief that
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is plausible on its face.” Rivero v. Bd. 8egents of Univ. of New Mexico, No. CIV 16-0318

JB\SCY, 2019 WL 1085179, at *47 (D.N.M. Mar, 2019)(Browning, J.)(quoting Begay v. Pub.

Serv. Co. of N.M., 710 F. Supp. 2d 1161, 1199 (D.N.M. 2010)(Browning, J.)).

To survive a motion to dismisa,plaintiff's complaint must contain sufficient facts that, if

assumed to be true, state a claimeigef that is plausible on iface. See Bell Atlantic Corp. v.

Twombly, 550 U.S. at 570; Mink v. Knox, 6133d 995, 1000 (10th Cir. 2010). “A claim has

facial plausibility when the pleaded factualntent allows the court to draw the reasonable

inference that the defendant is liable for theaanduct alleged.” _Ashcroft v. Igbal, 556 U.S. at

678 (citing_Bell Atlantic Corp. v. Twombly, 550 U.S.%66). This standangtquires “more than

a sheer possibility that a defendant has acteldwfully.” Nowell v. Medtronic Inc., 372

F.Supp.3d 1166, 1245 (D.N.M. 2019)(Browning, J.)(qup#shcroft v. Igbal, 556 U.S. at 678).

“Thus, the mere metaphysical possibility thamsoplaintiff could provesome set of facts in
support of the pleaded clainssinsufficient; the caplainant must give theourt reason to believe
that this plaintiff has a reasonable likelihood ofstening factual support for these claims.” Ridge

at Red Hawk, LLC v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 200gh@s1s omitted). “A

court will not construe a plaintiff's pleadings ‘so liberally that it becomes his advocate.” Rivero

v. Bd. of Regents of Univ. of New Mexic@019 WL 1085179, at *48 (mpting Bragg v. Chavez,

No. CIV 07-0343 JB/WDS, 2007 WL 5232464, at *@3.N.M. Aug. 2, 2007)(Browning, J.)).
The Tenth Circuit has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general tithey encompass a wide swath of conduct,
much of it innocent, then &plaintiffs “havenot nudged their clais across the line
from conceivable to plausible.” The allegats must be enough that, if assumed to
be true, the plaintiff plagibly (not just speculativg) has a claim for relief.
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Robbins v. Oklahoma, 519 F.3d 1242, 1240th Cir. 2008)(c#tions omitted)(quoting Bell Atl.

Corp. v. Twombly, 550 U.S. at 570%ee Gallegos v. Bernalillo ¢£tBd. of Cty. Comm'rs, 278 F.

Supp. 3d 1245, 1259 (D.N.M. 2017)(Browning, J.).
“When a party presents matters outside of teaglihgs for consideration, as a general rule

‘the court must either excludbe material or treahe motion as one faummary judgment.

Brokers' Choice of Am., Inc. v. NBC Univershic., 861 F.3d 1081, 1103 (10th Cir. 2017)(quoting

Alexander v. Okla., 382 F.3d 1206, 1214 (10th Cir. 2D0Zhere are threlanited exceptions to

this general principle: (i) documents that the ctaimp incorporates by reference, see Tellabs, Inc.

v. Makor Issues & Rights, Ltd., 551 U.S. at 322;“@dcuments referred to in the complaint if the
documents are central to theajpitiff's claim and the parteedo not dispute the documents'

authenticity,” Jacobsen v. Deseret Book @87 F.3d 936, 941 (10th Cir. 2002nd (iii) “matters

of which a court may take judadinotice,” Tellabs, Inc. v. Mar Issues & Rights, Ltd., 551 U.S.

at 322. _See Brokers' Choice of Arinc. v. NBC Universal, lo, 861 F.3d at 1103-04 (holding

that the district countlid not err by reviewing aeminar recording and a television episode on a
rule 12(b)(6) motion, which were “attached to derenced in the amended complaint,” central to
the plaintiff's claim, and “undisputed as to thaccuracy and authenticity”). “[T]he court is
permitted to take judicial notica its own files and records, as well as facts which are a matter of

public record.” _"Van Woudenberg v. Gibs@i,1 F.3d 560, 568 (10th Cir. 2000), abrogated on

other grounds by McGregor v. Gilos 248 F.3d 946, 955 (10th Cir. 2001).

In Gee v. Pacheco, 627 F.3d 1178 (10th Z0d.0), the defendants “supported their motion

with numerous documents, and the district court cited portiotisose motions in granting the
motion.” 627 F.3d at 1186. The United States Coliappeals for the Tenth Circuit held that

“[s]uch reliance was improper” andat) even if “the district coudid not err initially in reviewing
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the materials, the court improperly relied omrthto refute Mr. Gee'factual assertions and
effectively convert the motioto one for summary judgment.627 F.3d at 1186-87. In other
cases, the Tenth Circuit has emphasized that, “[b$ectne district court considered facts outside
of the complaint . . . it islear that the distriatourt dismissed the chaiunder Rule 56(c) and not

Rule 12(b)(6).” _Nard v. City of OklaCity, 153 F. App'x 529, 534 n.4 (10th Cir.

2005)(unpublished). In Douglas v. Norton, 167 F. App398 (10th Cir. 2006)(unpublished), the

Tenth Circuit addressed an untimely filedadgye with the Equal Employment Opportunity
Commission -- which missed deadline the Tenth Ciraoalogized to a statute of limitations --
and concluded that, because thguieement is not jurisdictionathe district court should have
analyzed the question under rule 12(b)(6), aretduse the district court considered evidentiary
materials outside of Douglas'maplaint, it should have treatédiorton's motion as a motion for

summary judgment.”_Douglas v. Norton, 167 F. App'x at 704-05.

The Court has previously ruled that, whan plaintiff references and summarizes
defendants’ statements in a complaint, @@rt cannot rely on documents containing those

statements that the defdants attach in their briefing. &&locek v. City of Albuguerque, No.

"Nard v. City of Okla. City is an unpublisti@pinion, but the Cotican rely on a Tenth
Circuit unpublished opinion tthe extent its reasonedhalysis is persuasive in the case before it.
See 10th Cir. R. 32.1(A)(“Unpublished decisions are not precedential, but may be cited for their
persuasive value.”). Theenth Circuit has stated:

In this circuit, unpublished orders are tonding precedent, . . . [a]nd we have
generally determined that citation tenpublished opinions is not favored.

However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue in a caisé would assist the court in its disposition,
we allow a citation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10thZ0ie5). The Court concludes that Nard v.
City of Okla. City, 153 F. Ap’'x at 534 n.4, and Douglas v. Nont 167 F. App’x at 704-05, assist
the Court in the writing of thiMemorandum Opinion and Order.
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CIV 11-1009 JB/KBM, 2013 WL 312881, at *50-51 (D.N.M. Jan. 14, 2013)(Browning, J.). The
Court reasoned that the complaint did not inooafe the documents byfeeence, nor were the
documents central to the plaintiff's allegationghie complaint, because the plaintiff cited the
statements only to attack the defendantigbidity and truthfulness._See 2013 WL 312881, at
*50-51. The Court also previously has ruled that, when determining whether to toll a statute of
limitations in an action alleging fraud and segksubrogation from a defendant, the Court may
not use interviews and letters attached to aanatd dismiss, which show that a plaintiff was

aware of the defendant's alleged fraud befoeesthtutory perio@xpired. See @&at Am. Co. v.

Crabtree, No. CIV 11-112 9 JB/KBM, 2012 WL 3656500, at *3, *22-23 (D.N.M. Aug. 23,
2012)(Browning, J.)(“Crabtree”). EhCourt in_Crabtree determinétat the documents did not
fall within any of the Tenth Cingt's exceptions to the general rdteat a complaint must rest on
the sufficiency of its contents alone, as ttmmplaint did not incorporate the documents by
reference or refer to the docents. See 2012 WL 3656500, at *22-23.

On the other hand, in a securities classoactthe Court has ruled that a defendant's
operating certification, to which ¢hplaintiffs refer in their comint, and which was central to
whether the plaintiffs adequatedileged a loss, falls within an exception to the general rule, so the
Court may consider the operating certificationewhuling on the defendant's motion to dismiss

without converting the motion intene for summary judgment. Séenesee Cty. Emps.' Ret. Sys.

v. Thornburg Mortg. Secs. Tr. 2006-3, 825 EHpf. 2d 1082, 1150-51 (D.N.M. 2011)(Browning,

J.). See, e.g., S.E.C. v. Goldstone, 955&pp. 2d 1060, 1217-18 (D.M. 2013)(Browning,

J.)(considering, on a motion to disyj electronic mail transmissioreferenced irthe complaint
as “documents referred to in the complaint,” vihéce “central to the plaintiff's claim” and whose

authenticity the plaintiff did not challeeyy Mata v. Anderson, 760 F. Supp. 2d 1068, 1101
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(D.N.M. 2009)(Browning, J.)(relying on documents sdé of the complaint because they were
“documents that a court can appropriately viewittser part of the public record, or as documents
upon which the Complaint relieand the autbnticity of which isnot in dispute”).

LAW REGARDING MOTIONS TO STRIKE

Rule 12(f) of the Federal Rules of Civil Procedures provides:

() Motion to Strike. The court may strike from agading an insufficient defense
or any redundant, immaterjampertinent, or scandalous matter. The court may
act:

(1) on its own; or

(2) on motion made by a party eith@fore responding to the pleading or,
if a response is not allowed, within 21 days after being served with the
pleading.

Fed. R. Civ. P. 12(f). Professors Charles Al&mnight and Arthur Miller have recognized,
however, that such motions are not favaaed, generally, the court should deny them:

The district court possesses consideraleretion in disposing of a Rule 12(f)
motion to strike redundant, impertinenimmaterial, or scandalous matter.
However, because federal judges have madkar, in numerous opinions they
have rendered in many substantive contekiat Rule 12(f) motions to strike on
any of these grounds are not favored, rofbeing considered purely cosmetic or
“time wasters,” there appears to be genprdicial agreement, as reflected in the
extensive case law on the subject, that gteyuld be denied unless the challenged
allegations have no possible relationagital connection to thsubject matter of
the controversy . . .

5C C. Wright & A. Miller, Federal Practice Rrocedure § 1382, at 433-36 (3d. ed. 2004)(footnotes

omitted). Accord Budget v. Capital W. Sdag., 2009 WL 4807619, at *1 (citing Scherer v. U.S.

Dep’t of Educ., 78 F. App’x 687, 689 (10th C2003)(unpublished)) (“Whd motions to strike

are generally disfavored, the deoisito grant a motion to strike is within the discretion of the

court.”))?.

8Scherer v. United States Department of &dion is an unpublished opinion, but the Court
can rely on an unpublished opinion to the extentetsoned analysis is persuasive in the case
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“Allegations will not be strickeas immaterial under this rule unless they have no possible

bearing on the controversy.” Estate of Goagal. AAA Life Ins. Co., No. CIV 11-0486 JB/WDS,

2012 WL 1684599, at *5 (D.N.M. Ma 8, 2012)(Browning, J.)iternal quotation marks

omitted)(quoting_Sai Broken Arrow C, LLC wGuardian Emergency Vehicles, Inc., 2010 WL

132414, at *5). Professors Whig and Miller have also ecomented on what constitutes
“immaterial” matter in the coekt of a motion to strike. 5@/right & Miller, supra, § 1382, at
458-60 (footnotes omitted). “Imnberial’ matter is that which lsano essential or important
relationship to the claim for relief or the defeaseing pleaded, or aatgment of unnecessary
particulars in connection with ardkscriptive of that wikh is material.” 5C Wright & Miller,
supra, § 1382, at 458-gfbotnotes omitted).

Moreover, “[o]nly material ioluded in a ‘pleading’ may bthe subject of a motion to
strike, and courts have been unwilling toonstrue the term broadly. Motions,
briefs, . . . memoranda, objections, or affidawitay not be attacked by the motion to strike.”

Dubrovin v. Ball Corp. Consol. Welfare BePlan for Emps., Civil Action No. 08—cv—00563—

WYD-KMT, 2009 WL 5210498, at *1 (D. Colo. Dec. 23, 2009)(Wiley, J.). Accord Ysais v. N.M.

before it. _See 10th Cir. B2.1(A), 28 U.S.C. (*Unpublished dstns are not precedential, but
may be cited for their persuasive wal). The Tenth Circuit has stated:

In this circuit, unpublished orders are hinding precedent, . . . . And we have
generally determined that citationdapublished opinions not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue icase and would assiste court in its
disposition, we allow a citen to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th20i85). The Courtancludes that Scherer
v. United States Department of Education, 8gar Social SecurityAdministration., 956 F.2d
278, 1992 WL 43490 (10th Cir. 1992), andénHopkins, 162 F.3d 1173, 1998 WL 704710 (10th
Cir. 1998) have persuasive value with respect imaterial issue, and wilissist the Court in its
disposition of this Mem@ndum Opinion and Order.
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Judicial Standard Comm'n, 616 F.Supp. 2d 1176, 1184 (D.N.M.

2009)(Browning, J.)(*Ysais")(cihg Searcy v. Soc. Sec. Atin., 956 F.2d 278, 1992 WL 43490

at *1, *4(10th Cir. 1992))(“Generally . . . motiorwjefs, and memoranda saot be attacked by
a motion to strike.”). “The Federal Rules of Civil Procedure define ‘pleadings’ as a complaint or
third-party complaint; an answéo a complaint, a thd-party complainta counterclaim, or a
crossclaim; and, ‘ithe court orders one, a reply to arswar.” Ysais, 616 F. Supp. 2d at 1184
(quoting Fed. R. Civ. P. 7(a)).

“Striking a pleading or part of a pleadinggiglrastic remedy and because a motion to strike
may often be made as a dilatory tactic, motiorstrike under Rule 12(f) generally are disfavored.”

Estate of Gonzales v. AAA Life Ins. Co., 208 1684599, at *5 (quoting Sai Broken Arrow C,

LLC v. Guardian Emergency Vehicles, In2010 WL 132414, at *5)(internal quotation marks

omitted)). “The exception to this principle is tlea€ourt may ‘choose to strike a filing that is not
allowed by local rule, such as a reply filed et leave of court.” _Ysais, 616 F. Supp. 2d at
1184 (citing_In re Hopkins, 162 F.3d 1173, 1998 WL 704710 at *3 (10th Cir. 1998)).

For example, in_Skyline Potato Co., Inc.Hi—Land Potato Co., Inc., No. CIV 10-0698

JB/RHS, 2012 WL 6846386 (D.N.M. Dec. 31, 2012){Bning, J.), the Court denied a motion to
strike a letter filed with the @urt, because the letter was not a pleading, and did not pertain to
either party’s legal defenses arguments; the letter expredsene party’s position regarding
whether the Court should rule omsmary judgment motions pendingthé close of a bench trial.

See 2012 WL 6846386, at *6. Similarly, in Great &man Insurance v. Crabtree, No. CIV 11-

1129, 2012 WL 3656500 (D.N.M. Aug. 23, 2012)(Browniny, the Court denied a plaintiff's
motion to strike exhibits attachéd the defendant’s motion to disss, because they were neither

pleadings nor irrelevant. See 2012 WL 36565001at In Applied Capital, Inc. v. Gibson, No.
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CIV 05-0098, 2007 WL 5685131 (D.N.M. 2007)(Browning, fhe Court refused the plaintiff's
request to strike a motion tosdniss, because rule 12(f) appl@asly to pleadings and not to a

motion to dismiss._See 2007 WL 5685131, at *II8 Estate of Anderson v. Denny'’s, Inc., 291

F.R.D. 622, 635 (D.N.M. 2013)(Browning, J.), the Calehied the plaintiffgequest to strike a
notice of completion of lefing for similar reasonsSee 291 F.R.D. at 635.

In Lane v. Page, the plaintifled a motion to strike pastof the defendants’ answer,
because it was “devoid of factualegations and assert[ed] improper defenses.” 272 F.R.D. at
588. Specifically, the plaintiff argued that the defants’ affirmative defenses should “put the
plaintiff on notice of how the defse applies.” 272 F.R.D. at 588he plaintiff therefore asked
the Court not only to strike some of the defendaabswers, but also toequire the Defendants
to amend their answers.” 272 HRat 588. The defendants argubdt rule 8 does “not require
them to provide factual support for their affirivatdefenses” and comtded that their answers
adequately responded to the plaintiff's complaig?Z2 F.R.D. at 588. The Court “decline[d] to

extend the heightened pleading standard the Su#p@art established in Bell Atlantic Corp. v.

Twombly and_Ashcroft v. Igbal taffirmative defenses pled in swwers, because the text of the

rules, and the functional demands claims and defenses, ntlie against uiring factual
specificity in affirmative deferes.” 272 F.R.D. @&88. The Court struck two improperly labeled
affirmative defenses that stated the defendamisetve the right to assert additional affirmative
defenses.” 272 F.R.D. at 601. The Court condutie statement was not a defense, explaining:

“[a]n affirmative defenseynder the meaning of Fed. R. Civ. P. 8(c), is a defense
that does not negate the elements ofpglantiff's claim, butinstead precludes
liability even if all of the elements difie plaintiff's claim ae proven.” _Roberge v.
Hannah Marine Corp., [No. 96-1691,] 1997 W6&8330, at *3 [(6th Cir. 1997)].

“A reservation of unpled defenses is not a defense of any kind, much less an
affirmative one.”_Mission Bay $i& Bike, 2009 WL 2913438, 2009 WL 2913438

at *5 [(N.D. Ill. Jan.9, 2009)(Goldgar, J.)].
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In Tavasci v. Cambron, No. CIV 16-0461 JB/LF, 2016 WL 6405896 (D.N.M. Oct. 25,

2016)(Browning, J.), the Court retreated some ftioat holding, however, because it did not want

to encourage such motions, which do not advancbahén a case. The Court refused to strike a
reservation of defenses, “[w]heaedefendant reserves unpled defenses yet also agrees to comply
with rule 15,” because “the Cdwannot conclude that ‘under set of circumstances’ would the

reservation of unpled defengaevail.” 2016 WL 6405896, at *1&(oting_Friends of Santa Fe

Cty. v. LAC Minerals, Inc., 892 F. Supd.333, 1343 (D.N.M. 1995)(Haen, J.)(citations

omitted)).

LAW REGARDING DIVERSITY JURISDICTION

Subject-matter jurisdiction under 28 U.S.C1332(a)(1) requires: (i) complete diversity
among the parties; and (ii) thahe matter in controversy exceeds the sum or value of $75,000,
exclusive of interest and costs.” 28 U.S.CL32(a). As the Court has previously explained,
“[tlhe Supreme Court of the UnileStates has described [the] staty diversity requirement [in28
U.S.C. § 1332(a)] as ‘completevdrsity,” and it is presnt only when no party on one side of a

dispute shares citizenship with any party on therdtite of a dispute.McEntire v. Kmart Corp.,

No. CIV 09-0567 JB/LAM, 2010 WL 553443, &8 (D.N.M. 2010)(Browning, J.)(citing

Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 2B@7-68 (1806), overruled in part by Louisville &

N. R. Co. v. Mottley, 211 U.S. 149 (1908); Meihv. Deere & Co., 529 F.3d 947, 951 (10th Cir.

2008)). The amount-in-controversy requirement iSemtimate of the amount that will be put at

issue in the course difie litigation.” Valdezv. Metro. Prop. & Casins. Co., 867 F. Supp. 2d

1143, 1163 (D.N.M. 2012)(Browning, J.)(citing Mcikthv. Deere & Co., 529 F.3d at 956). The

Court will discuss the two requirements in turn.
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1. Diversity of Citizenship.

For diversity jurisdiction purposes, a pan&s domicile determines citizenship. See

Crowley v. Glaze, 710 F.2d 676, 678 (10th Cir. 1983). person’s domicile is defined as the

place in which the party has a residelin fact and an inté to remain indefiitely, as of the time

of the filing of the lawsil.” McEntire v. Kmart Corp., No. CIV 09-0567 JB/LAM, 2010 WL

553443, at *3 (citing Crowley v. Glaze, 710 F.2d at 678). See Freeport-McMoRan, Inc. v. KN

Enerqgy, Inc., 498 U.S. 426, 428 (1991)(“We have condigtbeld that if jurisdiction exists at the
time an action is commenced, syahisdiction may not balivested by subsequent events.”). If
neither a person’s residence rbe location where the person has an intent to remain can be
established, the person’s domicile is that of hisesrparents at the time of the person’s birth. See

Gates v. Comm'r of Internal Revenue, 199 F22d, 294 (10th Cir. 1952)(T]he law assigns to

every child at its birth a domicile of origin. ThHemicile of origin which the law attributes to an
individual is the domicile of his pants. It continues until anoth@omicile is lawfully acquired.”).
Additionally, “while residence anditizenship are not the same, agmn’s place ofesidence is

prima facie evidence of his drer citizenship.” McEntire v. Kmart Corp., No. CIV 09-0567

JB/LAM, 2010 WL 553443, at *3 (citing State Faivfut. Auto. Ins. Co. v. Dyer, 19 F.3d 514,

520 (10th Cir. 1994)). A corporation, on the othand, is “deemed to be a citizen of any State

by which it has been incorporated and of the Skdttere it has its principadlace of business.

Gadlin v. Sybron Int’'l Corp., 222 F.3d 797, 799 (1Qir. 2000)(quoting 28 U.S.C. § 1332(c)(1)).

2. Amount in Controversy.

The statutory amount-in-controversy requirement, which presently stands at $75,000.00,
must be satisfied as betweenrg# plaintiff and a single defenddot a federal district court to

have original jurisdiction over the dispute; “a pl#f cannot aggregate ingendent claims against
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multiple defendants to satisfy the amount-in-cowngrsy requirement,” nor namultiple plaintiffs

aggregate their claims againssiagle defendant to exceed theehold. _Martinez v. Martinez,

No. CIV 09-0281 JB/KBM, 2010 WL 1608884, at *18 (DNN 2010)(Browning, J.). If multiple
defendants are jointly liable, or jointly and seVWlgrhable, on some of the claims, however, the
amounts of those claims may be aggregatedtisfgsdhe amount-in-controversy requirement as

to all defendants jointljiable for the claims. See Albgrv. W. Sur. Co., 249 F.2d 537, 538 (10th

Cir. 1957); Martinez v. Martinez, &N CIV 09-0281 JB/KBM, 2010 WL 1608884, at *18.

Similarly, multiple plaintiffs may aggregate the @aumts of their claims against a single defendant

if the claims are not “sepaegataind distinct.” _Martin v. Bnklin Capital Corp., 251 F.3d 1284,

1292 (10th Cir. 2001)(Seymour, C.J.), abtedgaon other grounds by Dart Cherokee Basin

Operating Co. v. Owens, 135 S. Ct. 547 (2014) ltigle claims by the same plaintiff against the

same defendant may be aggredatven if the claims are entirely unrelated. See 14AA Charles
A. Wright, Arthur R. Miller, Edward H. Coa, Vikram D. Amar, Rihard D. Freer, Helen

Hershkoff, Joan E. Steinman, & Catherine Tu@d Federal Practice and Procedure, Jurisdiction

§ 3704, at 566-95 (4th ed. 201\ hile the rules on aggregatisound complicated, they are not

in practice: if a single plaintiff -- regardless wihet he or she is the only plaintiff who will share

in the recovery -- can recavever $75,000.00 from a single defentla regardless whether the
defendant has jointly liable co-defendants -- tttencourt has original fisdiction over the dispute
between that plaintiff and that defendant. The court can then exercise supplemental jurisdiction
over other claims and parties thitrm part of the same case avntroversy under Aicle IIl,” 28

U.S.C. § 1367(a), meaning that they “derivenrira common nucleus or operative fact,” United

Mine Workers of Am. v. dibs, 383 U.S. 715, 725 (1966).
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Satisfaction of the amount-in-controversgquirement must be established by a

preponderance of the evidence. See McPhéleere & Co., 529 F.3d at 953. In the context of

establishing an amount-in-controversy, the dedemdeeking removal could appear to be bound
by the plaintiffs chosen amount of damages in the complaint, which would seem to allow a
plaintiff to avoid federal jurisdiction “merely byeclining to allege the jurisdictional amount [in

controversy].”_McPhail v. Deer& Co., 529 F.3d at 955. The Te&hcuit’s decision in McPhail

v. Deere & Co. has foreclosed swhoption from a plaintiff who wiss to remain in state court.

McPhail v. Deere & Co. holds that a defendant’sleuarin establishing jurisdictional facts is met

if the defendant provesufisdictional facts that nk& it possible that $75,00€in play.” 529 F.3d
at 955.

The Supreme Court recently clarified thatiefendant seeking removal to federal court
need only include in the notice cdmoval a plausible allegatidhat the amount in controversy

exceeds the jurisdictional threstiolSee Dart Cherokee Basin Operating Co., LLC v. Owens, 135

S. Ct. at 554. The district court should consiigiside evidence and find by a preponderance of
the evidence whether the amount in controversaisfied “only when thelaintiff contests, or

the court questions, the defendant’s allegatiobart Cherokee Basin Operating Co., LLP v.

Owens, 135 S. Ct. at 554.

LAW REGARDING DIVERSITY JURISDICTION AND CHOICE OF LAW

When a court’s jurisdiction rests on diviéysof citizenship under 28 U.S.C. § 1332, the
court should look to the forum state’s choice-of-lakes to determine which state’s substantive

law to apply._See Klaxon Co. v. Stentor Elég. Co., 313 U.S. 487, 4997 (1941); Pepsi-Cola

Bottling Co. v. PepsiCo., Inc., 431 F.3d 1241, 128%&lf Cir. 2005). In New Mexico, choice-of-

law analysis is a two-step process. ®&ssely v. Titus, 762 FSupp. 2d 1298, 1314 (D.N.M.
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2010)(Browning, J.)(citing Terrazas v. Gamtb& Loman, Inc., 2006-NMCA-111, | 14, 142 P.3d

374, 377). “First, the Court mustaracterize the ‘area of substaetiaw -- e.g., tog, contracts,
domestic relations -- to which the law of the forassigns a particular ctaior issue.” _Mosely

v. Titus, 762 F. Supp. 2d at 1314 (quotingréeas v. Garland & Loman, Inc., 2006-NMCA-111,

111, 142 P.3d at 377). The next step is to apply New Mexico’s choice-of-law rule. See Mosely

v. Titus, 762 F. Supp. 2d at 1314 (citing Teamv. Garland & Loman, Inc., 2006-NMCA-111,

15, 142 P.3d at 377).

“In tort actions, New Mexico courts follow ¢hdoctrine of lex loci delicti commissi and

apply the law of the place wheethe wrong took place.” Mosely Titus, 762 F. Supp. 2d at 1314
(citing Torres v. State, 1995-NMSC-025, § 13, 832d 386, 390). The place of the wrong is the

location of the last act necessanycomplete the injury. Sedosely v. Titus, 762 F. Supp. 2d at

1314 (citing Torres v. State, 1995-NMSC-025, 1 13, 824 Bt 390). “Where the elements of the

underlying claim include harm, the place of theong is the place where the harm occurred.”

Mosely v. Titus, 762 FSupp. 2d at 1314 (citing First NlaBank v. Benson, 1976-NMCA-072, 1

6, 553 P.2d 1288, 1289).

Under Erie Railroad Co. v. Tamkins, 304 U.S. 64 (1983)(“Erie"n federal district court

sitting in diversity applies “state law witheéhobjective of obtaining theesult that would be

reached in state court.” Butt v. Bank of AM.A., 477 F.3d 1171, 1179 (10&ir. 2007)._Accord

Mem. Hosp. v. Healthcare Realty Trust Irk09 F.3d 1225, 1229 (10th Cir. 2007). The Court has

held that if a district court exercising divigysjurisdiction cannot finda Supreme Court of New
Mexico “opinion that [governs] a p&tilar area of substantive law..[the district court] must . .

. predict how the Supreme Court of New Maxiwould [rule].” Guidance Endodontics, LLC v.

Dentsply Intern., Inc., 708 FSupp. 2d 1209, 1224-25 (D.N.M. 2010)(Browning, J.). “Just as a
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court engaging in statutory impgetation must always beginitlv the statute’s text, a court
formulating an Erie prediction shallook first to the words of thetate supreme court.” Pefia v.
Greffet, 110 F. Supp. 3d 1103, 1132 (D.N.M. 2015)(Browning, Jf)the Court finds only an
opinion from the Court of Appeals of New Meaicwhile “certainly [the Court] may and will
consider the Court of Appeal[slecision in making its determation, the Court is not bound by
the Court of Appeal[s’] decision in the samay that it would be bound by a Supreme Court

decision.” _Mosley v. Titus, 76B. Supp. 2d at 1332 (noting that, @vh the only opinion on point

is “from the Court of Appeals, . the Court’s task, as a federal distrgourt sitting in this district,
is to predict what the Supreme Court of NBexico would do if the case were presented to

it")(citing Wade v. EMCASCO Ins. Co., 483.3¢ 657, 666 (10th Cir. 2007)(explaining that,

°In performing its_Erie-mandated duty to pietdvhat a state supreme court would do if
faced with a case, see Comm’r Estate of Bosch, 387 U.S. 456987), a federal court may
sometimes contradict the state supreme court’'s own precedent if the federal court concludes that
the state supreme court wougdlyen the opportunity, overrulesitearlier holdig, see Anderson
Living Trust v. WPX Energy Prod., LLC27 F.Supp. 3d 1188, 1247 n.30 (D.N.M.
2014)(Browning, J.). Courts shoube reticent to formulate an Eneediction thatonflicts with
state court precedent; even iktlprediction turns out to be rrect, such predictions produce
disparate results between casédfin state and federal couress the old state supreme court
precedent usually binds state trial and appellateésoiihe factors to whirca federal court should
look before making an Erie pretimn that a state supreme courtlwwverrule its prior precedent
vary depending upon the case, batne consistent on@sclude: (i) the age ahe state supreme
court decision from which the federal court @sidering departing -- the younger the state case
is, the less likely it is that departure is warrantaylflfe amount of doctrinal reliance that the state
courts -- especially the state supreme ceunave placed on the state decision from which the
federal court is considering departing; (iii) apparent shifts away from the doctrine that the state
decision articulates, especially if the state supreme court has explicitly called an older case’s
holding into question; (iv) changes in the comfios of the state supreme court, especially if
mostly dissenting justices from the earlier stieision remain on the cdpyand (v) the decision’s
patent illogic or its inapplicality to modern times See Pefia v. Greffet, 110 F. Supp. 3d at 1132
n.17. In short, a state supreme court case that a federal court Erie predicts will be overruled is
likely to be very old, neglected by subsequenestaiurt cases -- perhaps because it is in a dusty
corner of the common law which does not get mattantion or have much application -- and
clearly wrong.
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“[w]here no controlling state decision existse thederal court must attempt to predict what the
state’s highest court would do,” and that, ri[idloing so, it may seek guidance from decisions

rendered by lower courts in the relevant stat€”’)-he Court may also rely on decisions by the

1The Supreme Court has addressed what tiherdé courts may use when there is not a
decision on point from thstate’s highest court:

The highest state court is theal authority on ste law, but it isstill the duty of
the federal courts, where the state law supyhe rule of decision, to ascertain and
apply that law even though it has not bespounded by the highest court of the
State. An intermediate state court aclhring and applying the state law is acting
as an organ of the State and its deteatndm, in the absence of more convincing
evidence of what the state law is, shdmdédfollowed by a fedelaourt in deciding

a state question. We havecdthred that principle ilest v. American Telephone
and Telegraph Cp.311 U.S. 223 (1940), decided thisyddt is true that in that
case an intermediate appellate courthe State had determined the immediate
guestion as between the same partiespnaax suit, and the lghest state court had
refused to review the lower court’s deoisj but we set forth thbroader principle
as applicable to the decision of an interragzlcourt, in the absence of a decision
by the highest court, whether the quest®ane of statute or common law.

We have held that the decisiontb& Supreme Court upon the construction
of a state statute shoulde followed in the absence of an expression of a
countervailing view by the State’s highesud, and we think that the decisions of
the Court of Chancery [the New Jerseyltoaurt] are entitled to like respect as
announcing the law of the State.

The question has practical aspeofsgreat importance in the proper
administration of justice in the federal ctar It is inadmissile that there should
be one rule of state law for litigants in the state camtsanother rule for litigants
who bring the same questionfbre the federal courts owing to the circumstance of
diversity of citizenship. In the absenceanfy contrary showing, the rule [set forth
by two New Jersey trial courts, but no albgte courts] appears to be the one which
would be applied in litigatin in the state court, and ether believed to be sound
or unsound, it should haveén followed by the Citat Court of Appeals.

Fid. Union Trust Co. v. Field, 311.S. 169, 177-80 (1940)(footnotedaritations omitted). The
Supreme Court has softened this position overytmars; federal courts are no longer bound by
state trial or intermediate cowpinions, but “should attribute [th§ some weight . . . where the
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Tenth Circuit interpreting New Mexico lawSee Anderson Living Tst v. WPX Energy Prod.,

LLC, 27 F. Supp. 3d at 1243 & n.3b.Ultimately, “the Court’s task is to predict what the state

highest court of the State has spoken on the point.”_Comm’r v. Estate of Bosch, 387 U.S. at
465 (citing_King v. Order of United Commercialakelers, 333 U.S. 153, 159 (1948)). See 17A
James Wm. Moore et.aMoore’s Federal Practice § 124.20 (3d ed. 1999)(“Moore’s”)(“Decisions
of intermediate state appellate courts usually hegbllowed . . . [and] federal courts should give
some weight to state trial courts da@ons.”)(emphasis and title case omitted).

Mn determining the proper weight to acgdrenth Circuit precedent interpreting New
Mexico law, the Court must balance the needufuformity between federal court and state court
interpretations of state law with the need for uniformity among federal judges. If the Court adheres
too rigidly to Tenth Circuit caskaw, ignoring changeundergone by a state’s law in the ensuing
years, then parties litigating stddev claims will be abject to a differentddy of substantive law,
depending on whether they litigatestate court or federal court. This result frustrates the purpose
of Erie, which held that federaburts must apply state court irgestations of state law, rather
than their own, in part so that parties achiewsomsistent result regardless of the forum. This
consideration pulls the Court in the directioraotording Tenth Circuit pcedent less weight, and
according state court decisions issued in theirgsiears more weight. On the other hand, when
the state law is unclear, it is desirable for ¢hter at least be unifority among federal judges as
to its proper interpretation. Otivese, different federal judges within the same circuit -- or even
the same district, as districourts’ decisions are nainding, even upon themselves -- would be
free to adopt differing interpretatis of a state’s law. This cadsration pulls the Court towards
a stronger respect for verticahst decisis, because a Tenth Circuit decision on point -- regardless
whether it accurately reflects stdaw -- at least provides consistgrat the federal level, so long
federal district judges arequired to follow it.

The Court must decide howweigh Tenth Circuit case lamgainst more-recent state court
decisions, choosing a point on tgectrum between the two extresnrigidly adhering to Tenth
Circuit precedent unledbere is intervening case law difgcbn point from the state’s highest
court, on one end; and independently interpgetihe state law, regarding the Tenth Circuit
precedent as persuasive authority, on the othestriking this balance, the Court notes that it is
generally more concerned about systemic inctersty between the federal courts and the state
courts than it is about incongsacy among federal judges. Judga®gn those withi@ jurisdiction
with ostensibly identical governing law, sonme#is interpret and apptihe law differently from
one another; this inconsistency is part andcglaof a common-law judicial system. More
importantly, litigants seeking to use forum selectio gain a substantive legal advantage cannot
easily manipulate such inconsistency: cases argreskirandomly to distrigudges in this and
many federal districts; and, redgéess, litigants canndthow for certain how a given judge will
interpret the state law, eventifey could determine the identiof the judge pre-filing or pre-
removal. All litigants know in dvance is that whomever fededastrict judge they are assigned
will look to the entirety of thatate’s common law in making tas her determination -- the same
as a state judge would. Systemic inconsistentyd®n the federal courts and state courts, on the
other hand, not only threatensetiprinciples of federalism, buitigants may more easily
manipulate the inconsistency. When the Tenth Circuit issues an opinion interpreting state law,
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and the state courts subsequentlft slivay from that intgpretation, litigants -- ithe district courts
strictly adhere to the Tenth Circuit opinion -- have a defisitiestantive advantage in choosing
the federal forum over the state forum, or vice versa.

The Court further notes that district courtsyrba in a better position than the Tenth Circuit
to be responsive to changes in state law. W @mntcuit decisions interptieig a particular state’s
law on a specific issue are further apart in timentthe collective district courts’ are. More
importantly, the Tenth Circuit doewt typically address such issuggh the frequency that the
state’s courts themselves dés such, Tenth Circuit precedetdn lag behind developments in
state law -- developments thaetHistrict courts may be nimbEnough to perceive and adopt.
Additionally, much of the beneftf having a consistent Tenth r@uit-wide interpretation of a
particular state’s law is waste Other than Oklahoma, every state encompassed by the Tenth
Circuit contains only one federaldicial district, and there is relatively little need for federal
judges in Wyoming and Kansas to have a uniftwody of New Mexico law to which to look.
Last, the Court notes, respectfully, that district courts may lbebietter position than the Tenth
Circuit to develop expertise on the state law ofdfate in which they sit. Every federal judicial
district in the nation, except the dhiict of Wyoming, covers at mosne state. It is perhaps a
more workable design for each district court é@i track of legal developments in the state law
of its own state(s) than it is for the Tenth Citda monitor separate legal developments in eight
states.

Having outlined the relevant cadsrations, the Cotithinks the proper stance on vertical
stare decisis in the context of federal court imetgtions of state law ias follows: the Tenth
Circuit's cases are binding as to their pred¢isi&ling -- what the state law was on the day the
opinion was published -- but lack the positive precédEinrce that its cases interpreting a federal
statute or the Constitution of the United State&rokrica possess. A district court considering a
state law issue after the publication of a Tenth@i@pinion on point may natome to a contrary
conclusion based only on state court cases avat@lalied considered by the Tenth Circuit, but it
may come to such a conclusion basadntervening state court cases.

When interpreting state law, the Tenth Circdaes not and cannot issa case holding that
x is the law in New Mexico; it holds that the propa@erpretation of New Mexico law, at the time
the opinion is released, s Its holdings are descriptive, not prescriptive -- interpretive, not
normative. Because federal judicial opinionsklandependent substantive force on state law
issues, but possess such force reigg federal law issues, theo@t thinks the following is not
an unfair summary of the judicial interpretive preggi) when interpreting federal law, the federal
appellate courts considdre existing body of law, and thessue a holding thédgoth reflects and
influences the body of law; that holding sulpsently becomes a part of the body of law; but
(i) when interpreting state law, the federal apgtelicourts consider the existing body of law, and
then issue a holding that only reflects the bodywf that holding does not subsequently become
a part of the body of law. The federal districtide are bound to concludieat the Tenth Circuit’s
reflection of the then-esting body of law was accurate. Thesgtion is whether they should build
a doctrine atop the case and useettistence of the TentCircuit’'s case to avoid any responsibility
to independently consider the whole body of state law that exists when the time comes that
diversity litigants raise the issue in their courtreo Giving such effect to the Tenth Circuit's
interpretations of state law is at tension witieEgiving independent substave effect to federal
judicial decisions -- i.¢ applying federal law -- ia case brought in diversity.
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The purpose of Erie is wellnown and simple, and the Cowhould not complicate it
beyond recognition: it is that the same sulistarlaw governs litigants’ cases regardless whether
they are brought in a federal or state forum. dtmplicity’s sake, most courts have settled on the
formulation that “the federal court must attempptedict how the statekighest court would rule
if confronted with the issue.” Moore’s § 124.22[3] (citing Comm’r v. Estate of Bosch, 387 U.S.
at 465 (“[A]n intermediateappellate state court [decision]asdatum for ascertaining state law
which is not to be disregardéy a federal court unlessis convinced by other persuasive data
that the highest court of theagt would decide otherwise.”)(ditan and internal quotation marks
omitted). This may not be the most precise formulation if the goal is to ensure identical outcomes
in state and federal court -- thi®norable Milton I. Shadur, UniteBtates Districudge, looks to
state procedural rules to determine in which siggellate circuit the suwould have been filed
were it not in federal court, and then applies the state law as that circuit court interprets it, see
Abbott Laboratories v. Granite State In®.(573 F. Supp. 193, 196-200 (N.D. Ill. 1983)(noting
that the approach of predicting the state supremurt’s holdings will often lead to litigants
obtaining a different result in fedsd court than they would inate court, where only the law of
the circuit in which they filed -- and certainhot nonexistent, speculative state supreme court
law -- governs) -- but it is a workable solution thas achieved consensus. See Allstate Ins. Co.

V. Menards, Inc., 285 F.3d 630, 637 (7th Cir. 20g2Y(eé adhere today tohe general rule,
articulated and applied throughouetbinited States, that, in determmig the content of state law,
the federal courts must assume the perspectitbeohighest court in that state and attempt to
ascertain the governing substanti@e on the point in question.”)This formulation, built out of
ease-of-use, does not relieve courts of their aprCourt-mandated obligation to consider state
appellate and trial court decisions. To the @yt even non-judicial writings by influential
authors, statements by state supreme court justices, the closeness of the vote on a prior case
addressing the issue, and personnel changes oautte-cconsiderations &t would never inform

a federal court’s analysis ofderal law -- may validly come intplay. The question is whether
the district courts must abdicate, across-thehdhe “would decide” aspeof the_Erie analysis

to their parent appellate coumtéhen the Court of Appeals has daeld an interpretation of state
law.

The Erie doctrine results in federal casesititatpret state law witharg with time. While
cases interpreting federal law become muowverful over time -- fornmg the groundwork for
doctrines, growing upward from omgplication (Congress may ctea national k&) to many
(Congress may set quotas on wheat-growing fosqral consumption), expanding outward from
the general (states must grant criminal jury trials) to the specific (the jury need not be twelve
people, nor must it be unanimous) -- federal cagespreting state law often become stale. New
state court cases -- even when not directly rebuking the federal court’s statement of law -- alter the
common-law legal landscape with their dicta, their insinuations, and their tone. The Supreme
Court, which picks its cases spayly and for maximum effect, almost never grants certiorari to
resolve issues of state law.

The Court’s views on Erie, of course, mean littlehe Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corghe Tenth Circuit said that,

[w]here no controlling state decisionigts, the federal court must attempt
to predict what the state’s highest camaduld do. In performing this ventriloquial
function, however, the éeral court is bound by dinary principles ostare decisis
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Thus, when a panel of thidourt has rendered a decisiotenpreting state law, that
interpretation is binding on district courtsthis circuit, and on subsequent panels
of this Court, unless an imeening decision of the statehighest court has resolved
the issue.

Wankier v. Crown Equip. Cer, 353 F.3d 862, 866 (10th C2003)(McConnell, J.). From
this passage, it seems clear the Tenth Circuit oniyipea district court to deviate from its view
of state law on the basis of a subsequent casthéostate’s highest court.” See The American
Heritage Dictionary of the English Langaea 1402 (William Morris ed., New College ed.
1976)(defining “unless” as “[epept on the condition #t; except under the circumstances that”).

A more aggressive reading of the passage mehathe requirement that the intervening case
“resolv[e] the issue” -- might additionally compak determination that any intervening case law
must definitively and directly coradict the Tenth Circuit interpretan in order to be considered
“intervening.”

It is difficult to know whethe Judge McConnell’s limitationf “intervening decision” to
cases from the highest state couds an oversight or intentionaMost of the Tenth Circuit’s
previous formulations of this rule have defined intervening decisions inclusively as all subsequent
decisions of “that state’courts,” a term which seems to include trial and intermediate appellate
courts. Even Koch v. Koch Industriescin203 F.3d 1202, 1231 (10th Cir. 2000), the primary
authority upon which_Wankier v. Crown Equipme@orp. relies, uses the more inclusive
definition. In fact, Wankiew. Crown Equipment Corp. quet its relevant passage:

In the absence of intervening Utahtaarity indicating that a plaintiff is not
required to prove a safer, feasibléeabative design, we are bound to follow the
rule of Allen [v. Minnstar, Inc. 8 F.3d 1470 (10th Cir. 1993), a Tenth Circuit case
interpreting an issue of Utah law], as waes district court. “Following the doctrine
of stare decisis, one panel of this coutst follow a prior panel’s interpretation of
state law, absent a supervening declaratidhd@aontrary by thagtate’s courts or
an intervening change in the state’s law.” Koch v. Koch Indus., Inc., 203 F.3d at
1231.

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Whether the decision to limit the interveninghaarity a district ourt can consider was
intentional or not, the Tenth Cirduias picked it up and run with itn Kokins v. Teleflex, Inc.,
the Tenth Circuit, quoting Wankier v. Crown Egmient Corp., refused to consider an opinion
from the Court of Appeals of Gwado holding directly the oppositéd an earlier Tenth Circuit
interpretation of Colorado law. See KokimsTeleflex, Inc., 621 F.3d 1290, 1297 (10th Cir.
2010)(Holmes, J.)(“[T]he Colodo Court of Appeals deciddgioserd, Inc. v. Forma Scientific,
Inc., 941 P.2d 284 (Colo. Ct. App. 1998)], so it an ‘intervening dasion of the state’Bighest
court””)(emphasis in original)(quoting Wandi v. Crown Equip. Qp., 353 F.3d at 866).

The Tenth Circuit has set forth a stringenstrietion on its districtcourts’ ability to
independently administer the Erie doctrine. Mamportantly, the Tenth Circuit's view may be at
tension with the above-quotedueme Court precedent, as well as its own prior case law.
Moore’s lists the Tenth Circuit asaving been, at one time, a “cuhat] hold[s] that a prior
federal appellate decisigimterpreting state lawis persuasive.” Moe@r's § 124.22[4] (citing State
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supreme court would do.” Wade v. EMCAS@&. Co., 483 F.3d at 666. Accord Mosley v.

Titus, 762 F. Supp. 2d at 1332 (citation omitté&iimbert v. Eli Lilly & Co., 577 F. Supp. 2d 1174,

1188-89 (D.N.M. 2008)(Browning, J.)(quoting Wade v. EMCASCO Ins. Co., 483 F.3d at 665-66).

NEW MEXICO LAW REGARDING BR EACH-OF-CONTRACT CLAIMS

A contract is a legally enforceable promise that must consist of an offer, an acceptance,
consideration, and mutual assent. See UBABNMRA. A person mapreach a contract by
failing to perform a contragal obligation when the perforance is required, unless that
performance is otherwise excused. See UJIZZBBMNMRA. Incomplete performance is a breach

of contract._See Cochrell v. Hiatt, 1981-lgM-125, 638 P.2d 1101, 1103-04 (holding that, where

the contract called for the roof to be restotedh “healthy” state and guaranteed the work for
twenty-five years, because the roof leakethini the twenty-five-yeaperiod, the defendant’s
performance was incomplete, and the defendarst iwebreach of theamtract). Under New
Mexico law, “[t]he elements ad breach-of-contract action are the existence of a contract, breach

of the contract, causation, and damages.” AbréN.M. Children, Youth and Families Dep’t, 797

F. Supp. 2d at 1247.

[A] complaint on breach of contract muatege: (1) the existence of a valid and
binding contract; (2) the aintiff's compliance with the contract and his
performance of the obligations under it; (3) a general averment of the performance
of any condition precedent; and (4) damages suffered as a result of defendant’s
breach.

McCasland v. Prather, 1978-NBA-098, 585 P.2d 336, 338 (citing (citing Wright and Miller,

Federal Practice and Procedu€ivil 8 1235 (1969)).

Farm Mut. Auto. Ins. Co. v. Travelers Inde@v., 433 F.2d 311, 312 (10th Cir. 1970)). Still, the
Court is bound to abide by the it Circuit’s interpretation of Erie. This scheme may be
inefficient, because the plaintiffs may appester trial, the Court’s ruling on the marketable
condition rule. The Tenth Circuit may certifyetiquestion to the Supreme Court of New Mexico,
and the Tenth Circuit may then have to regdre Court after a full trial on the merits.
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Applying these principles in Armijo v. N.MDep'’t of Transp., No. CIV. 08-0336 JB/ACT,

2009 WL 1329192 (D.N.M. Apr. 6, 2009)(Browning),Jthe Court found @t a plaintiff's
allegations failed to state a claim for breach of @mit In support of the breach-of-contract claim,
the plaintiff asserted that “tHeepartment would follow state groyment policies and procedure,
and that the Department terminated him in breddhose policies without just cause.” 2009 WL
1329192, at *7. The Court noted tiia¢ plaintiff did not “indicatevhat contractual provisions or
employment policies the Department breacheuald’ did not say “to what his employment contract
entitles him or of what the Department deed him.” 2009 WL 1329192, at *7. The Court found
that there was “not enough . . .determine whether, if taken as true, the Complaint’s allegations
would support claims for breach of contrack009 WL 1329192, at *80n the other hand, the
Court has previously determined that a proptantiff sufficiently dleged that his counsel
breached a contract for legal representatioraltigging that his former counsel promised to
represent the plaintiff gbrfeiture proceedings, that the pisiif paid the counsel, and that the

counsel failed to represent tpdaintiff. See_ Archuleta v. & of Roswell, No. CIV 10-1224

JB/RHS, 2012 WL 4950324, at **16-17 (D.N.8ept. 30, 2012)(Browning, J.).
“Additionally, in spite of tle general bar on punitive damader breach-of-contract cases,
the Supreme Court of New Mexico has recagdithat punitive damages may be recoverable

under some circumstances for a breach ofracht Anderson LivingTrust v. ConocoPhillips

Co., LLC, No. CIV 12-0040 JB/LFG, 2013 WL 34569H3,*42 (June 28, 2013)(Browning, J.).

As the Supreme Court of New Mexico statedRomero v. Mervyrs, 1989-NMSC-081, 784 P.2d

991: “Our previous cases clearlytasish that, in cont cases not involving insurance, punitive
damages may be recovered for breach of conwaen the defendant's conduct was malicious,

fraudulent, oppressive, or committextklessly with a wanton disregl for the plaintiff's rights.”
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784 P.2d at 998. Punitive damages are not availahken they are “predicated solely on gross
negligence. In addition to, or in lieu of, suclghgence there must be evidence of an evil motive

or a culpable mental statePaiz v. State Farm Fi@ Cas. Co., 1994-NMSC-079, 880 P.2d 300,

308 (internal quotation maslomitted). The Supreme Courthdéw Mexico has defined “reckless
disregard” sufficient for an award of punitivendages as “when the defendant knows of potential
harm to the interests of the plafhbut nonetheless utterhails to exercise cate avoid the harm.”

Paiz v. State Farm Fire & CaSo., 880 P.2d at 308 (citation aselcondary quotations omitted).

A defendant does not act witbckless disregard to a plaintiffights merely by féing “to exercise

even slight care,” absent the requisite “culpablewirstate of mind.”_Paiz v. State Farm Fire &
Cas. Co., 880 P.2d at 308 (citatiand secondary quotations texl). The New Mexico Civil
Jury Instructions define the elements neceskargn award of punitive damages for a breach of
contract as follows:

If you find that name of party making &im for punitive damagegs

should recover compensatiorr flamages, and if you fimer find that the conduct

of rame of party whose conduct givese to a claim for punitive

damageyswas [malicious], [reckless], [wantarpppressive], offraudulent], then
you may award punitive damages.

UJI 13-861 NMRA.

NEW MEXICO LAW REGARDING CONTRACT INTERPRETATION

In contract cases, “the role of the court igjtee effect to the intention of the contracting

parties.” _Bogle Farms, Inc. v. Baca, 199MSC-051, 22, 925 P.2d &i84. “The primary

objective in construing a contractist to label it with spcific definitions otto look at form above
substance, but to ascertain and enforce the ioffetite parties as shown by the contents of the

instrument.”_Bogle Farms, Inc. v. Bad®96-NMSC-051, 1 22, 925 P.2d at 1184 (citing Shaeffer

v. Kelton, 1980-NMSC-117, 619 P.2d 1226, 1229). “pheol evidence rulthars admission of
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evidence extrinsic to the coatit to contradict and perhagwen supplement the writing.

Memorial Med. Ctr., Inc. v. Tatsch Condhg., 2000-NMSC-030, 1 16, 12 P.3d at 431 (citation

omitted). On the other hand, New Mexico haddjgted the contextual approach to contract
interpretation, in recognition of the difficulty of ascribing meaning and content to terms and

expressions in the absencecohtextual understanding.” Ma¥k Inc. v. Mellekas, 1993-NMSC-

001, 845 P.2d 1232, 1235 (citation antkrnal quotation marks onetd). See Pedroza v. Lomas

Auto Mall, Inc., No. CIV 07-0594 JBMRS, 2013 WL 4446770, at *18 (D.N.M. Aug. 2,

2013)(Browning, J.).
“The question whether an agreemh contains an ambiguity is a matter of law.” Hartnett

v. Papa John’s Pizza USA, Inc., 912 F. Supp. 2d 1066, 1092 (D.N.M. 2012)(Browning, J.). See

Mark V., Inc. v. Melekas, 845 P.2d at 1235 (citing Levenson v. Mobley, 1987-NMSC-102, 744

P.2d 174, 176). When the “evidenmesented is so plain that neasonable person could hold

any way but one, then the court may interpret tlkamng as a matter of law.” Mark V, Inc. v.

Mellekas, 114 N.M. at 781, 84528l at 1235. A contract “is haendered ambiguous merely
because a term is not defined; rather, the term beusiterpreted in its usual, ordinary, and popular

sense ... and may be ascertained from adigty.” Battishill v. Farrars Alliance Ins. Co., 2006-

NMSC-004, 1 8, 127 P.3d at 111htérnal quotation marks omitt§applying principle to
insurance policy). “A contract is deemed ambiguaniy if it is reasonably and fairly susceptible
of different constructions. The mere fact ttied parties are in disagreement on the construction

to be given does not necessarily establishiguoity.” Vickers v. N. Am. Land Dev., Inc., 1980-

NMSC-021, 607 P.2d 603, 606 (citation omitted).
“An ambiguity exists in an agreement when plagties’ expressions of mutual assent lack

clarity.” Mark V, Inc. v. Mellekas, 845 P.2d 235 (citation omitted). If the court finds that the
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contract is “reasonably and fairly susceptibleddferent constructions, an ambiguity exists.”

Mark V, Inc. v. Mellekas, 845 P.2d at 1235 (iiVickers v. North Am. Land Dev., Inc., 94 N.M.

at 68, 607 P.2d at 606 (1980)).

[Iln determining whether a term or expression to which the parties have agreed is
unclear, a court may hear evidence @f tircumstances surrounding the making of
the contract and of any relevant usagérafle, course of @dding, and course of
performance. . . . Itis important to béamind that the meaning the court seeks

to determine is the meaning one party lfoth parties, as the circumstances may
require) attached to a particular term ppression at the time the parties agreed to
those provisions.

It may be that the evidence presentedastlear that noeasonable person would
determine the issue before the court in @@y but one. In thatase, to the extent
the court decides the issue, the quedti@m may be descrideas one of law.

C.R. Anthony Co. v. Loretto Mall Partree 1991-NMSC-070, 817 P.2d 238, 242-44 (affirming

the trial court because it “considered all evicieadduced in response to the motion for summary
judgment, including collateral or extrinsic evidence of the circumstances surrounding the
execution of the lease amendment, and quitegolpfound no ambiguity){citations and footnote
omitted). In addition, in determimg whether an ambiguity exists,

[a] court may employ the m& rules of contract interptation that do not depend

on evidence extrinsic to the contract. See, e.g., Smith v. Tinley, 100 N.M. 663,
665, 674 P.2d 1123, 1125 (1984) (reasonable irgtfion of contract is favored);
Schultz & Lindsay Constr. Co. v. S#aB83 N.M. 534, 536, 494 P.2d 612, 614 (1972)
(uncertainties construed sty against drafter); Idat 535, 494 P.2d at 613 (each
part of contract is to be given significance according to its place in the contract so
as to give effect to thatentions of the parties).

C.R. Anthony Co. v. Loretto Mall Partners, 817 Pd2d44 n.5. Once the Court finds that an

ambiguity exists, the resolution of that ambiguigcbmes a question of fact. See Mark V, Inc. v.

Mellekas, 845 P.2d at 1235. To decide the nmgpaf any ambiguous terms, “the fact finder may

consider extrinsic evidence of the languagd aanduct of the parties and the circumstances
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surrounding the agreement, as well as oral ecelasf the parties’ intent.”__Mark V, Inc. v.

Mellekas, 845 P.2d at 1236. “[I]f the court finds agubdiy, the jury (or court as the fact finder in
the absence of a jury) resolveg thmbiguity as an issue of ultieadfact beforadeciding breach

and damages.” C.R. Anthony Co. v.retio Mall Partners, 817 P.2d at 241.

NEW MEXICO LAW REGARDING THE IM PLIED COVENANT OF GOOD FAITH
AND FAIR DEALING

“Whether express or not, every contracposes upon the partieslaty of good faith and

fair dealing in its performancand enforcement.”_Watsonuak & Supply Co., Inc. v. Males,

1990-NMSC-105, 801 1 P.2d 639, 642 (1990)(citations edjitt “Broadly stated, the covenant
requires that neither party danything which will deprive theother of the benefits of the

agreement.”_Watson Truck & Supply Co.Males, 1990-NMSC-105, 801 P.2d at 642 (internal

guotation marks omitted). “The lareh of this covenant requiresshowing of bad faith or that
one party wrongfully and intentiolya used the contract to the tienent of the other party.”

Sanders v. FedEx Ground Package Sys., 2008C-040, 1 7, 114 N.M. 449, 188 P.2d 1200

(secondary quotations omittedThe Supreme Court of New Me&xd has expressed reluctance,
however, to use the covenant of good faith adifsaling “under circumstances where . . . it may
be argued that from the covenant there is tani@ied in fact a term or condition necessary to

effect the purpose @ contract.”_Watson Truck &upply Co. v. Males, 1990-NMSC-105, 801

P.2d at 642.

“Generally, in the absence of an exgweprovision on theubject, a contract
contains an implied covenant of good fagthd fair dealing between the parties.
Under the implied covenant of good faiimd fair dealing, courts can award
damages against a party to a contraubse actions undercut another party’s rights
or benefits under the contract. Our Sarpe Court has nevertheless refused to
apply this implied covenamb override an express at-will termination provision in
an integrated, written contract.”
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Elliott Indus. Ltd. P’ship v. BP Am. Prod.az407 F.3d 1091, 1114-15 (10th Cir. 2005)(quoting

Kropinak v. ARA Health Servs., Inc., 2001-NM@281, 1 3-4, 33 P.3d 679)(secondary citations

omitted).
New Mexico has recognized that a causaation for breach of the covenant of good faith

and fair dealing sounds in coatt. See Bourgeous v. Horizétealthcare Corp., 1994-NMSC-

038, 872 P.2d 852, 857. The Supreme Court of New Méwasalso explaingtiat tort recovery
for breach of the covenant of good faith andl tealing is permissible only where a special

relationship exists, such as between anrgrsand its insured._See Bourgeous v. Horizon

Healthcare Corp., 1994-NMSC-038, 872d at 857. The “relationshgd insurer and insured is
inherently unbalanced; the adheshadure of insurance contragkces the insurer in a superior

bargaining position.”_Bourgeous v. Horizoeaithcare Corp., 1994-N$LC-038, 872 P.2d at 857

(citations omitted)(internal quation marks omitted). Similar] the Court of Appeals of New
Mexico has held that “[t]he claim of breachgdod faith and fair dealghsounds in contract, at
least when no ‘special relationship’ such as betveen an insured and insurer exists.” Heimann

v. Kinder-Morgan CO2 Co., 2006-NMCA-127, § 18, 144 P.3d 111.

The Supreme Court of New Mexico has indidatteat “the duty to not act in bad faith or
deal unfairly,” which an implied covenant of go@aith and fear dealing wiin a contract imposes,
“becomes part of the contract and the remedy $odbrieach is on the contratgelf.” Bourgeous

v. Horizon Healthcare Corp., 1994-NMSC-038, 872dPat 857 (discussing an Arizona case and

distinguishing this measure of dages from tort damages that are available for breach of this

covenant in the insurancentext). In the insurance context, however, a plaintiff can recover tort

damages for breach of this implied covendbte Bourgeous v. Hoon Healthcare Corp., 1994-

NMSC-038, 872 P.2d at 857.
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The Supreme Court of New Mexico has noteat thdoes “not recognize a cause of action
for breach of an implied covenant of good faéthd fair dealing inan at-will employment

relationship.” _Melnick v. State Farm Mwtuto. Ins. Co., 1998-NMSC-012, 749 P.2d 1105, 1109.

This limitation is because “there is no caatrof employment upon whidhe law can impose the

stated duty to exercise good faith and famlog.” Sanchez v. The New Mexican, 1987-NMSC-

059, 738 P.2d 1321, 1324 (emphasis in original).

LAW REGARDING NEW MEXICO 'S UNFAIR PRACTICES ACT

The NMUPA provides private -- individual andask action -- remediesd civil penalties

“for unfair, deceptive, or unconscionable trade practices.” Valdez v. Metro. Prop. & Cas. Ins., No.

CIV 11-0507 JB/KBM, 2012 WL 1132414, at *1@®.N.M. March 31, 2012)(Browning,

J.)(citing_ Quynh Truong v. Allstate Ins., 20NMSC-009, 227 P.3d 73, 80). See NMSA 1978, §

57-12-3 (“Unfair or deceptive trade practiceslainconscionable trade practices in the conduct of
any trade or commerce are unlawful.”); NM3&78, § 57-12-10 (authorizing private suits);
NMSA 1978, § 57-12-11 (authorizing the Attorné&yeneral of New Mexico to seek civil
penalties). In construing the NMUPA, “courts to the extent possible will be guided by the
interpretations given by the federal trade cassion and the federal courts.” NMSA 1978, § 57-
12-4.

The term “unfair or degative trade practice™:

covers an act specifically declaredawful pursuant to the NMUPA, NMSA 1978,

8§ 57-12-2(D), a false or misleiag oral or writte statement, visual description or
other representation of akind knowingly made in connéon with the sale, lease,

rental or loan of goods or services othe extension of credit or in the collection
of debts by a person in thegular course of the perssritade or commerce, that
may, tends to or does deceive or mislead any person.
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NMSA 1978, § 57-12-2(D)(quotation for emphasisYo succeed on an NMUPA claim of

an unfair or deceptive trade ptiae, the plaintiff most showotir elements._Ashlock v. Sunwest

Bank of Roswell, N.A., 1988-NMSC-026, 753 P.2d 346, 347.

First, the complaining party must show thia¢ party charged madm “oral or written
statement, visual description or other repres@n” that was either false or misleading.

Ashlock v. Sunwest Bank of Roswell, N.A988-NMSC-026, 753 P.2d at 347. Second, the false

or misleading repremtation must havieeen “knowingly made in conaoon with the sale, lease,
rental or loan of goods or services in the egien of credit or . . . collection of debts&shlock v.

Sunwest Bank of Roswell, N.A., 1988-NM3I26, 753 P.2d at 347. Third, the conduct

complained of must have occurred in the regatarrse of the representer's trade or commerce.

Ashlock v. Sunwest Bank of Roswell, N.,A1988-NMSC-026, 753 P.2d at 347. Fourth, the

representation must have been of the type ‘thaty, tends to or does, deceive or mislead any

person.” _Ashlock v. Sunwest Bank of Roswell, N.A., 1988-NMSC-026, 753 P.2d at 347. See

Stevenson v. Louis Dreyfus Corp., 1991-NM8E&1, 811 P.2d 1308, 1311. “Generally speaking,

[this NMUPA provision] is desiged to provide a remedy agaimaisleading identification and

false or deceptive advertising.” LohmarnDaimler-Chrysler Cqgn., 2007-NMCA-100, 1 22, 166

P.3d 1091, 1096. “The gravamen of an unfair tyardetice is a misleading, false, or deceptive

statement made knowingly in connection with the sélgoods or services.Diversey Corp. v.

Chem-Source Corp., 1998-NMCA-112, 965 P.2d Z&B. “The ‘knowinglymade’ requirement

is met if a party was actually ane that the statement was fatsanisleading when made, or in

the exercise of reasonable ddigce should have been awarattthe statement was false or

misleading.” _Stevenson v. Louis DreyfGerp., 1991-NMSC-051, 811 P.2d at 1311-12. The

Court has noted that, “in the righircumstances, it could grant judgment as a matter of law on
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whether a statement is deceptive or misleadialjiiough “generally the gsgon is a matter of

fact.” Guidance Endodontics, LL¥ Dentsply Int'l, Inc., 72 F. Supp. 2d 1170, 1192-93 (D.N.M.

2010)(Browning, J.)(reasoning that the Supre@eurt of New Mexico would reach this
conclusion). The Court has also concludedtth communication can mislead even if the

representation is not false. See Guidance Endodontics, LLC v. Dentsply Int'l, Inc., 728 F. Supp.

2d at 1193-95 (concluding thaktlsupreme Court of New Mexieoould reach thigonclusion).
Unconscionable trade practices include:

E. act[s] or practice[s] in connection with . . . the extension of credit in
the collection of debts th&b a person's detriment:

(1) take[ ] advantage of thack of knowledge, ability, experience
or capacity of a person togaossly unfair degree; or

(2) result[ ] in a gross dispar between the value received by a
person and the price paid.

NMSA 1978, § 57-12-2(E). Aanconscionable trade practicecardingly, can be procedurally
unconscionable, per 8 57-12-2(E), or substantively unconsciable, per NMSA 1978, § 57-12-

2(E)(2). See Cordova v. World Fin. g 2009-NMSC-021, 208 P.3d 901, 907-908 (“The

doctrine of contractual unconscidmigty can be analyzed frorhoth procedural and substantive
perspectives.”). The NMUPA's provisions regagdunconscionability “evince[ ] a legislative
recognition that, under certain cotahs, the market is truly notde, leaving it for courts to
determine when the market is not free, ang@nwering courts to stop and preclude those who

prey on the desperation of othémsm being rewarded with windfafirofits.” State ex rel. King

v. B & B Inv. Grp., Inc., 2014-NMSC-024, 329 P.3d 6681. “Procedural unconscionability . .

. examines the particular factu@rcumstances surrounding the fation of [a] contract, including
the relative bargaining strength péastication of the parties, and the extent to which either party

felt free to accept or decline terms demanigdhe other.”_Cordova v. World Fin. Corp., 2009-
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NMSC-021, 208 P.3d at 907-08. Substantive ungionability, on the other hand, “concerns the
legality and fairness of the contract terms themesehand “focuses on sudsues as whether the
contract terms are commercially reasonable andtferpurpose and effect of the terms, the one-

sidedness of the terms, andhext similar policy concerns.” _Cordova v. World Fin. Corp., 2009-

NMSC-021, 208 P.3d at 907. Substantive unconsciatyabiises where a camict is illegal, or

where it “is grossly unreasonaldnd against our public policy umdie circumstances,” Cordova

v. World Fin. Corp., 2009-NMSC-021, 208 P.3d at 989en if “there is not a statute that

specifically limits contract tens,” because “[r]uling on substantive unconscionability is an
inherent equitable power of thewrt, and does not require priogislative action,’'State ex rel.

King v. B & B Inv. Grp., Inc., 2014-NMSC-024, 1 33, 329 P.3d at 670.

Under the NMUPA, the Attorney General ofWWélexico is entitled to bring an action
in New Mexico's name for NMUPA violationsSee NMSA 1978, § 57-12-8(A). In such an
action, the Attorney General may “petition the digstcourt for temporargr permanent injunctive
relief and restitution.” NMSA 1978, § 57-12-8(B). €jiml penalties are available against persons
who act willfully. See NMSA 1978, § 57-12-11.

In any action brought under NMSA 1978, § 578, 2f the court findghat a person is
willfully using or has willfully used a method, taor practice the NMUPA declares unlawful, the
Attorney General, upon p&bn to the court, may recover, behalf of the Stat of New Mexico,

a civil penalty of not exceeding $5,000 peslation. NMSA 1978, § 57-12-11. “Willful conduct
is the intentional doing of antawith knowledge that harm may result.” N.M. Civ. UJI 13-1827.

LAW REGARDING NEW MEXICO'S UNFAIR INSURANCE PRACTICES ACT

The Unfair Insurance Practices Act (WP imposes liability for a laundry list

of unfair insurance claims prigaes, including the following:
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A. misrepresenting to insureds pertihécts or policy povisions relating to
coverages at issue;

B. failing to acknowledge and a@&asonably promptlypon communications
with respect to claims from sreds arising under policies;

failing to adopt and implement reasonastandards for the prompt investigation
and processing of insureds' claims ariginger policies;

D. failing to affirm or deny coverage ofaims of insureds within a reasonable
time after proof of loss requirements undee policy have &en completed and
submitted by the insured;

E. not attempting in good faith tofeftuate prompt, fa and equitable
settlements of an insured's claims inethliability has become reasonably clear;

F. failing to settle altatastrophic claims within minety-day period after the
assignment of a catastrophic claim numiaden a catastrophic loss has been
declared,;

G. compelling insureds to institutiigation to recove amounts due under
policy by offering substantially less thahe amounts ultimately recovered in
actions brought by such insureds when snshreds have made claims for amounts
reasonably similar to amowntiltimately recovered;

H. attempting to settle a claim by asumed for less than the amount to which
a reasonable person would have believedi&e entitled by reference to written or
printed advertising material accompamyior made part of an application;

l. attempting to settle claims on the basis of an application that was altered
without notice to, or knowledgar consent of, the insurekis representative, agent
or broker;

J. failing, after payment of a claim, tform insureds or beneficiaries, upon
request by them, of the coveragalenwhich payment has been made;

K. making known to insureds or clainta a practice of surer of appealing
from arbitration awards in favor of in®ds or claimants for the purpose of
compelling them to accept settlememis compromises less than the amount
awarded in arbitration;

L. delaying the investigation or payntesf claims by requiring an insured,
claimant or the physician of either sobmit a preliminary clan report and then
requiring the subsequent submission of fakproof of loss form, both of which
submissions contain substatifiaghe same information;
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M. failing to settle an insured's al@é promptly where liability has become
apparent under one portion thie policy coverage in ordéo influence settlement
under other portions d@he policy coverage;

N. failing to promptly povide an insured a reasonalelxplanation of the basis
relied on in the policy in relation to the faar applicable law for denial of a claim
or for the offer of a compromise settlement; or

O. violating a provision of the Domis Abuse Insurance Protection Act.

NMSA 1978, § 59A-16-20.

The Honorable Bruce D. Black, United Staf@sstrict Judge for the District of New
Mexico, concluded that a plaintiff faitl to plausibly plead a UIPA claim:

Dr. Yumukoglu alleges generally thatovident's conduct “violates one or
more of the provisions of SectionA94.6-20 NMSA 1978 (1984),” the section of
the New Mexico Unfair Insurance Praesc Act that prohibits unfair claims
practices. Dr. Yumukoglu does not speaififich of the fifteen provisions of this
section he feels Provident has violated, after a review of the statute, the Court
cannot perceive which subsection could hbgen violated under the fact alleged.
At the very least, Dr. Yumukoglu hailed to comply with the pleading
requirements of Federal Rule of Civil Prdoee 8(a)(2). Rule 8(a)(2) requires that
a civil complaint set forth “a short andapt statement of the claim showing that
the pleader is entitled to relief.” Herkis not clear eithewhat Dr. Yumukoglu is
claiming or to what relief he is erégtd under 8 56A-16-20. Dr. Yumukoglu's claim
appears, like his claim for breach of theydat good faith and fair dealing, to be
based on Provident's alleged bad faith irmteating his disability benefits. As
discussed above, the Court finds tHovident's decision to terminate Dr.
Yumukoglu's benefits did not amount taddaith. Provident's motion for summary
judgment on Plaintiff'slaim for statutory wlation is granted.

Estate of Gonzales v. AAA Life yn Co., 2012 WL 1132332, at *18-19 (quoting

Yumukoglu v. Providentife & Accidentins. Co., 131 F.Supp.2d at 1227, (D.N.M.2001)(Black,

J.)(footnote omitted) (citaons omitted). The Court has previousbund that a plaintiff failed to
state a claim under rule 12(b){@hen the complaint did not caib even “a formulaic recitation

of the elements of a cause of action” undetili®A. Estate of Gonzales v. AAA Life Ins. Cdlo.

CIV 11-0486 JB/WDS, 2012 WL 1132332, at *7 (D.N.M. Mar. 28, 2012)(Browning,

J.)(citing Bell Atl. Corp. v. Twombly550 U.S. at 555).The UIPA’'s 8§ 59A-5-26, titled
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“Suspension, limitation or revocaticof authority; discretionarand special grounds,” is also
found within New Mexico’s Insurace Code, and is ligdewithin Article 16,which pertains to

“Trade Practices and Frauds.” See NM%878, 8 59A-5-26. Section 59A-5-26 outlines

specifically when a superintendent “may, & discretion, suspend limit or revoke an insurer’'s
certificate of authority.”_8e NMSA 1978, 8 59A-5-26. Sectioh8A-5-26(C)(1) and 59A-5-
26(C)(1), (2)(a) and (b), iturn, provide that:

C. The superintendent shall suspemdrevoke an insurer's certificate of
authority on any of the following gunds, if found after a hearing thereon
that the insurer:

(1) is in unsound condition, or Ingj fraudulently conductk or in such
condition or using such methodsdapractices inconduct of its
business as to render its further saction of insurance in this state
currently or prospectively hazardowrsinjurious to policyholders or
the public;

(2) with such frequency as to idte its general business practice in
this state:

(@) has without just cause falléo pay, or deled payment of,
claims arising under its policies, whether the claim is in
favor of an insured or in favaf a third person with respect
to the liability of an insur@ to such third person; or

(b) without just cause compels insureds or claimants to accept
less than amount due them oretaploy attorney or to bring
suit against the insurer or such an insured to secure full
payment or settlement of a claim;

NMSA 1978 § 59A-5-26(C)(1) and § 59A-36(C)(1), (2)(a) and (b).

NEW MEXICO LAW REGARDING UNINSURED MOTORIST COVERAGE

NMSA 1978, § 66-5-301(A) and |Gn relevant part, state:

A. No motor vehicle or automobile lidiby policy insuring against loss resulting
from liability imposed by law for bodily injury or death suffered by any person and
for injury to or destruction of propertyf others arising out of the ownership,
maintenance or use of a motor vehicle shall be delivered or issued for delivery in
New Mexico with respect to any motor velai registered or prcipally garaged in
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New Mexico unless coverage provided therein or supplemental thereto in
minimum limits for bodily injury or de&t and for injury to or destruction of
property as set forth in Section @215 NMSA 1978 and sudtigher limits as

may be desired by the insured, but up ® limits of liability specified in bodily
injury and property damage liability guisions of the insured's policy, for the
protection of persons insured thereunaého are legally entitled to recover
damages from owners or operators of uninsured motor vehicles because of bodily
injury, sickness or disease, including deand for injury to or destruction of
property resulting therefrom, according to the rules and regulations promulgated
by, and under provisions filed with arapproved by, the superintendent of
insurance.

C. . . . [T]he named insured shall hate right to reject uninsured motorist
coverage as described in Subsection:ié B of this section; provided that unless

the named insured requests such covemageiting, such coverage need not be
provided in or supplemental to a renewal policy where the named insured has
rejected the coverage in connection vatpolicy previously issued to him by the
same insurer.

N.M. Stat. Ann. § 66-5-301(A) & (CRegulation 13.12.3.9, which elaborates 8
66—5—-301, provides: “The rejection of theysions covering damage caused by
an uninsured or unknown motor vehiele required in writing by the provisions
of Section 66-5-301 NMSA 1978 must lemndorsed, attached, stamped, or
otherwise made a part of the poli©of bodily injury and property damage
insurance.” N.M. Admin. Code § 13.12.3.9.
NMSA 1978, § 66-5-301(A) and (C).
The Supreme Court of New Mexico has mpuized that 8 66-5-301 “embodies a public
policy of New Mexico to make uninsured motorist ¢ overage a part of every automobile liability
insurance policy issued in this state, with dartémited exceptions,” and that the statute is

“intended to expand insurance coverage angratect individual members of the public against

the hazard of culpable uninsured motorists.” Romero v. Dairyland Ins1@99)-NMSC-111, |

5, 803 P.2d 243, 245. Based upon those observatibesSupreme Court of New Mexico
considers § 66-5-301 a remedial sttahd, thus, maintasnthat it be liberdy interpreted to

further its purpose, construing @ptions to uninsured motorist coverage strictly to protect the
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insured._See Romero v. Dairyland In®. (1990-NMSC-111, 1 5, 803 P.2d at 245. The Supreme

Court of New Mexico has noted that an insureq megect uninsured motorist coverage, but that

such rejection must satisfy the applicablgulations. _See Romero Dairyland Ins. Co., 1990-

NMSC-111, 1 5, 803 P.2d at 245. To be valid, a tigje®f uninsured motorist coverage must be
made a part of the policy by endement on the declarations shéwt attachment of the written
rejection to the policy, or by songher means that makes the rémt a part of the policy so as
to clearly and unambiguously call to the insuredfention that uninsured motorist coverage has

been waived. See Romero v. Dairyland.160., 1990-NMSC-111, § 5, 803 P.2d at 245. With

respect to the regulatiaequiring that the rejection be madeart of the policy delivered to the
insured, the Supreme Courtiéw Mexico has stated:

[Regulation 13.12.3.9] ensure[d]at the insured has atfinative evidence of the
extent of coverage. Upon further reflectj consultation with dier individuals, or
after merely having an opportunity to rewi one's policy at home, an individual
may well reconsider his or her rejectiohuninsured motoristoverage. Providing
affirmative evidence of the jection of the coverage comports with a policy that
any rejection of the coverage be knowinghd intelligentlymade. Any individual
rejecting such coverage shdukemain well informed as to that decision. We find
that the regulation of theiperintendent of insurancerthers a legislative purpose
to provide for the inclusion of uninsured motorist coverage in every automobile
liability policy unless the insured has kniogly and intelligently waived such
coverage.

Romero v. Dairyland Ins. Co., 1990-NMSC-115, 803 P.2d at 245. Based upon that assessment

of NMSA 1978, § 66-5-301 and administrativgukation § 13.12.3.9 NMAC, the Supreme Court
of New Mexico has held that, unless the namedred rejects uninsured motorist coverage in a
manner consistent with statutory and administrative requirements, uninsured motorist coverage

shall be read into an insured's policy regardlessegpénties' intent or the fact that the insured has

not paid a premium. See Kaiser v. De€gm, 1996-NMSC-050, 1 1, 923 P.2d 588, 590 (internal

guotations omitted). IKaiser v. DeCarrerahe Supreme Court of NeMexico ruled that a valid
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rejection of uninsured motoristwerage did not take ate and, therefore, readinsured motorist
coverage into the policy. See 1996-NMSC-0b07, 923 P.2d at 592. Tp#intiff had signed

a rejection as part of the application for insw®, and the insurance company sent an amended
policy reflecting the rejection to the address on the application that was returned to
sender. See 1996-NMSC-050, 1 10, 923 P.2d at 590. The Supreme Court of New Mexico found
that the plaintiff was never praed a policy with the rejectiomcluded and that, as a result,
uninsured motorist coveraghould be read into the pajic See 1996-NMSC-050, 1 10, 923 P.2d

at 590.

In Montano v. Allstate Indemnity Ca?2004—-NMSC-020, { 1, 92 P.3d 1255, the Supreme
Court of New Mexico addressdte stacking of insurance covge noting that its cases had
“expressed a public policy in favor of stackingrid that “it isunfair not to allow stacking’hen
multiple premiums are paidr when the policy is otin@ise ambiguous.” 2004—-NMSC-020, T 15,
92 P.3d at 1259 (emphasis in original). The Supr@uwourt of New Mexico indicated that it would

take the opportunity to “chaatnew course.” Montano v. latate Indem. Co., 2004—-NMSC-020,

117, 92 P.3d at 1260. Interpreting 8 66-5-301(A)(@)dthe Supreme Court of New Mexico
held that “an insurance company should obtain @nitejections of stacking in order to limit its
liability based on an anti-stacking provision,” ahdt, with “written waiwers, insureds will know

exactly what coverage they are receiving andafbat cost.” _Montano vAllstate Indem. Co.,

2004-NMSC-020, 721,92 P&adl260-61. The Supreme CourN&w Mexico also illustrated
its holding:

[lln a multiple-vehicle policy insuring three cars, the insurer shall declare the
premium charge for each of the thr@minsured or undemsured motorist]
coverages and allow the insdréo reject, in writing, &lor some of the offered
coverages. Thus, hypothetigain the case of a $25,0q@licy, if the premium for

one [uninsured or underinsured motdrisbverage is $65, two coverages is an
additional $60, and three coverages $57, thergd who paid all three (for a total
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premium of $182) would be covered up$65,000 in [uninsured or underinsured
motorist] bodily injury coveage. However, the insureday reject, in writing, the
third available coverage and pay $125%66,000 of uninsured motorist coverage;
or the insured may reject, in writing, ttiérd available coverage and pay $65 for
$25,000 of [uninsured or underinsured motpasverage; or the insured may reject
all three [uninsured or underinsured madtjrcoverages. In argvent, the coverage
would not depend on which vehicle, if anyas occupied at thiame of the injury.
Thus, the insured's expectations will beae| and an insured will only receive what
he or she paid for.

Montano v. Allstate Indem. &, 2004-NMSC-020, 19 21, 92 P.3d at 1261.

In Marckstadt v. Lockheed Martin Cor@010-NMSC-001, § 1, 229 P.3d 462, the

Supreme Court of New Mexico consolidated casésrbdt, including a casinat the Tenth Circuit
certified to it, to answer thquestion of what is requirechder § 66-5-301 and § 13.12.3.9 NMAC

to effectively reject uninsured motorgiverage. See 2010-NMSC-001, 1 13, 229 P.3D 467. The
Supreme Court of New Mexico held that, “‘ander for the offer andejection requirements

of Section 66-5-301 to effectuate the policy of expanding [uninsuremhaerinsured motorist]
coverage, the insurer is required meaningfully offesuch coverage and the insured
mustknowingly and intelligently adb reject it before it can be excluded from a

policy.” Marckstadt v. Lockheed Martin Cor@2010-NMSC-001, 1 16, 229 P.3d at 468. It found

that “the rejection which the regulatiorquires to be in writing must be thetof rejection
described in the statute” and held that an nedumust reject uninsuremhotorist coverage in

writing.  Marckstadtv. Lockheed Martin Corp2010—-NMSC-001, 122, 229.3d at 470.

In Progressive Northwestern Imance Co. v. Weed Watrrior Servic@910-NMSC-050, 1 1, 245

P.3d 1209, the Supreme Court of New Mexico ansd/@r the affirmativehe question, certified
to us by the United States CourtAgipeals for the Tent@ircuit, of whether election by an insured
to purchase [uninsured or underiresdimotorist] coverage in an aomt less than the policy limits

constitutes a rejection of the rimum amount of [uninsured amnderinsured motorist] coverage

-92-



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 93 of 176

permitted under 8 66-5-301, 2010-NMSC-050, 45 P.3d at 1212. It found that 8 66-5-
301 provides that insurers mustfer uninsured motost coverage, or undasured motorist

coverage, in an amount greatearinthe minimums requide See Progressive.W. Ins. Co. v.

Weed Warrior Servs., 2010-NMSC-050, T 10, 245 P.3d at 1212. The Supreme Court of New

Mexico held that the “Legislature intended for @ris' to have the option ofrrying [uninsured or
underinsured motorist] coverage equal to rthmlicy limits,” and rejeted “any suggestion
that Section 66-5-301 places a burden on the idsireequest [uninsured or underinsured

motorist] coverage.” . See Progressive N.W. Ins. Co. v. WeedW8&eivs., 2010-NMSC-050,

19 12-13, 245 P.3d at 1213. It noted that the righteject coverage cannot be meaningfully
exercised without an offer obgerage equal to polidimits, and that it wald not “impose on the
consumer an expectation that she or he will be tabmake an informed decision as to the amount
of [uninsured or underinsured motorist] coverage desired or required without first receiving

information from the insurance company.” See Reegive N.W. Ins. Co. v. Weed Warrior Servs.,

2010-NMSC-050, 1 13, 245 P.3d at 1213.

In Jordan v. Allstate Ins. C??010-NMSC-051, 1 1, 254 P.3d 1214, the Supreme Court

of New Mexico granted certioran three cases and consolidatedm for review. In all three

cases, the insured was injured inaamcident involving an uninsudtenotorist. _Jordan v. Allstate

Ins. Co, 2010-NMSC-051, 1 5-10, 254 P.3d 1217-19.

The Supreme Court of New Mexidwld that “a rejection dfuninsured or underinsured
motorist] coverage equal to the liability limitsam automobile insurance policy must be made in
writing and must be made a part of the insgeapolicy delivered to the insured.” 2010-NMSC-
051, 1 2, 254 P.3d 1217. It then further found that:

In order to honor these requinents effectively, insurers mystovide the insured with the
premium charges correspondingeach available option for [uninsured or underinsured
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motorist coverage] so that the insured caake a knowing and tielligent decision to
receive or reject thill amount of coverage to whichahnsured is statutorily entitled. If
an insurer fails to obtain a valid rejectiaine policy will be reformed to providing
[uninsured or underinsured motorist] coage equal to the limits of liability.
2010-NMSC-051, 1 2, 254 P.3d 1217.ndtted that “insurers continue offer [uninsured or
underinsured motorist] coveragevimys that are not conducivedatiowing the insured to make a
realistically informed choice,and found it “necessanp prescribe workable requirements for a

valid and meaningful rejection of [uninsured underinsured motoristoverage in amounts

authorized by statute.” Jordan v. Aligdns. Co., 2010-NMSC-051, 1 20, 254 P.3d at 1220.

The Supreme Court of New Mexico then provided:

When issuing an insurance policy, an insunest inform the insured that he or she
is entitled to purchase [unimsed or underinsured motstj coverage in an amount
equal to the policy's liability limits and must algoovide the corresponding
premium charge for that maximum amounfwfinsured or underinsured motorist]
coverage. The premium cost for thminimum amount of [uninsured or
underinsured motorist] coverage allawby Section 66—-5-301(A) must also be
provided, as well as the relative costs #my other levels of [uninsured or
underinsured motorist] coverage offertm the insured. Thensured must be
informed that he or she hasright to reject [uninsuredr underinsured motorist]
coverage altogether. Providing the inglreith a menu of coverage options and
corresponding premium costslb@nable the insured tmake an informed decision.

Jordan v. Allstate Ins. Co., 2010—-NMSC-051, 1 20, R=4 at 1220. It held that, unless these

requirements are met, the “policyllae reformed to provide [unsured or underinsured motorist]

coverage equal tthe liability limits.” Jordan v. Allstate IngCo., 2010-NMSC-051, | 22, 254

P.3d at 1221. The Supreme Court of New Mexatso found that the rules that it announced
should be applied retroactive, because, on balédweedeem it more equitablto let the financial
detriments be borne by insurers, who were inteeb@osition to ensure meaningful compliance

with the law” and retroactive application “wikknsure that all insureds will be treated

equally.” Jordan v. Allstate Ins. Co., 2010-NMSC-051, 29, 254 P.3d at 1223.
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In State Farm Mutual Automobilesurance Co. v. Safeco Insurance,013—-NMSC—-

006, 298 P.3d 452, the Court of Appeals of New Mexdertified to theSupreme Court of New
Mexico the question “whether the primary or the secondary underinsured motorist (“UIM”)
insurer, if either, should be ginehe statutory offset for the téeaisor's liabilitycoverage.” 2013—
NMSC-006, 1 1, 298 P.3d at 453he Supreme Court of New Mieo explained the problem
through a hypothetical:

A was a passenger in a vehicle drivieyn B, which was struck by a vehicle

negligently driven by C. A sustains $500,00@amages. C has liability coverage

of $100,000. B has $100,000 in UIM coverage with XYZ Insurance Co. Because

A was a passenger in the vehicle insurgKYZ, A is a Class Il insured under the

XYZ policy, and XYZ is the primary insuréecause it insured the vehicle involved

in the collision—the car clest to the risk. A also BaJIM coverage under three

other policies, with policy limits of $100,000, $50,000, and $25,000, respectively.

Ais a Class | insured under the three policies because A is a named insured in each

policy. Because these policies did not iesthe vehicle involved in the collision,

the insurers who issuedehpolicies are comtered to be secondary insurers.

Therefore, A has $100,000 in primaryNUktoverage, plu$175,000 in secondary

UIM coverage, for a totaf $275,000 in UIM coverage.
2013—-NMSC-006, 1 2, 298 P.3d at 453. In anatyZwhether XYZ Insurance Co. or the
secondary insurers should receive an offisethe $100,000 of liability coverage available from
C, the tortfeasor,” the Supreme Court of New Mexsaid “neither the primary nor the secondary
insurers are directly awarded tbiset because . . . the offsetapplied before any UIM insurer
is required to pay UIM benefits.” 2013—-NMS@4) 11 3-4, 298 P.3d at 453. The Supreme Court
of New Mexico explained that, first, “one mustelenine both the tortfeasor's liability limits and
the insured's total UIM coverage, which maglude multiple stackegolicies.” 2013-NMSC-
006, 1 8, 298 P.3d at 454. If thesumed's damages excedtie tortfeasor'sdbility coverage, the
insured may pursue a claim against the UIM insuiergcover the difference between his or her

UIM coverage and the tortfeasdiability coverage, or the diéfrence between his or her damages

and the tortfeasor's liability coverage, wiewer is less. See 2013-NMSC-006, 11 9, 15, 298 P.3d
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at 454-55. The primary insurer mysdy its policy limits beforéhe secondary insurers pay in
proportion to their respectiymlicy limits. Se€2013—-NMSC-006, 1 4, 11, 298 P.3d at 453, 455.
Under the hypothetical, the difference betweenWNl coverage and C'Bability coverage --
$175,000.00 -- is less than the difference between A's damages and C's liability coverage --
$400,000.00 -- and, thus, A may pursue from the UIM insurers $175,000.00. See 2013-NMSC-
006, 1 18, 298 P.3d at 457.

The primary UIM insurer pays iwntire $100,000, leang the secondary
UIM insurers obligated to pay a proedtportion of $75,000. One secondary insurer
pays $42,857.14, which is 4/7ths (100,000/175,000) of $75,000; one pays
$21,428.57, which is 2/7ths (50,000/175,0@3)$75,000; and the remaining
secondary insurer pays $10,714.29, wisch/7th (25,000/175,000) of $75,000. In
no case will the insured receive more than the limits of the insured's UIM coverage
minus the tortfeasor's liability payment or more than the insured's damages minus
the tortfeasor's liability payment, whichever is less.

2013-NMSC-006, 1 19, 298 P.3d at 457.

. . . Because the tortfeasdrability limits are taken intawonsideration in what the
UIM insurers must pay the injured insurétkre is no “offset” to award: the injured
insured will not receive more than beshe is permitted under the UIM.

2013-NMSC-006, 1 15, 298 P.3d at 456.
LAW REGARDING WHETHER THEFT OR LOSS OF PROPERTY CONSTITUTES

PROPERTY DAMAGE FOR THE PURPOSE OF EVALUATING THE UMA'S
§ 66-5-301'S COVERAGE FOR"INJURY TO OR DESTRUCTION OF PROPERTY”

Several courts have held that theft or losproperty does not cotitsite property damage,

as defined in the applicable insurance policy. Basgelers Ins. Cos. v. P.C. Quote, Irne70

N.E.2d 614, 616-18 (lll. App. Ct. 1991)(stating thatflbes of computers” is not property damage
within meaning of general liability policy, ardistinguishing “damage to property and loss of

property”); General Ins. Co. of Am. v. IRgetto Bank, 233 S.E.2d 699, 702-(1977)(finding that

the loss of use of the property was not “propéddaynage” under the terms thfe blanket liability

insurance policy -- which defined property damagge “injury to or dstruction of tangible
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property” -- because the only damage alleges maiongful deprivatiorof property, not physical

injury to property”). In Harrnywinston, Inc. v. Travelers Indem. C866 F. Supp. 988 (E.D. Mo.

1973)(Harper, J.), the Honorable Roy Winifiglthrper, United States District Judge for the
Eastern District ofMissouri, addressed whether tp&intiff could recover $18,200.00 from
Travelers Indemnity Company urrdine insured's homeowners pgliafter the plaintiff never
received the jewelry that the insured allegedlyl@dato the plaintiff. 366 F. Supp. at 989. The
policy stated that the insurerowid pay on the insured’s behalf alms the insured was legally
obligated to pay as damages, because of progentyage, and defined property damage as “injury

to or destruction of propertyncluding loss of use thereof.See 366 F. Supp. at 989-90. Judge
Harper addressed whether the loss of jewelryemtiails was covered within the language of the
policy's liability section -- in other words, whether the loss of jewelry was property damage as the
policy defines that term. /. See 366 F. Supp. 8t QAudge Harper concludi¢hat the jewelry loss

is not a loss the policy’s definition of propertynaigge covers. See 366 F. Supp. at 989-90. Judge
Harper found that, given the plain meaning of the policy's language, there was no injury to or
destruction of the jewelry; thefore, there was no property dageawithin the meaning of the
policy -- the jewelry was rathéost or stolen in some manner. See 366 F. Supp. at 990.

In State v. Glens Falls Ins. Co., In815 A.2d 257 (1974), the Supreme Court of Vermont

addressed whether an insurer laadobligation to defend the Staih a lawsuit, brought by the
owner of transparencies that had sent to the State, but werever returned.See 315 A.2d at
257. The general liability policy ated that the insurer would pay behalf of the insureds all
sums which the insured was legally obligatedpay as damages “because of injury to or
destruction of property, includirthe loss of use thereof.” 31524 at 259. The State argued that

the transparencies had, in effect, been destroyed, but the SupremefG&amont found that,
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because there was no evidence of actual destrutti®destruction was conjectural. See 315 A.2d
at 259. The Supreme Court ¥ermont found that, in such rcumstances, “the insurance
company has no obligation to defend.” 315 A.2d at 259.

Other courts have held that theft or loss of property constitutes property damage, as the

applicable insurance policies defi In U.S. Fidelity & Guaranty Co. v. Mayor's Jewelers of

Pompano, In¢ 384 So.2d 256 (Fla. Dist. Ct. App. 1980), thetbct Court of Appeal of Florida
found that the applicable insurance policy aedetheft of jewelry. _See 384 So.2d at 257, 259.
The insurance policy provided coverage for ibodhjury or propery damage, and defined
property damage as “injury to destruction of tangilel property.” 384 &.2d at 257. The insurer
argued that theft of jewelry did not constitute tinj to or destruction of tangible property.” 384
So0.2d at 257. The Florida Court of Appeal defl injury as “[a]ny wrong or damage done to
another, either in his personghis, reputation, or property,” af@h act which damages, harms or
hurts[,]” and found that the jewelry store sufferdae‘ultimate injury to & property” when a thief
stole the property. 384 So.2d at Z6RBation omitted). The Florid&€ourt of Appeal stated that
the property was damaged, because the market value of the property to the one who lawfully
possessed it was “totally diminished.” 384 So.2858. The Florida Court of Appeal therefore
found that theft of personal property is “progedamage” unless a contyaintent is clearly
expressed in the policy. 384 So.2d at 258.

In Hofing GMC Truck, Inc. v. Kay Wheel Sales Co., Ir#3 F. Supp. 414 (E.D. Pa.

1982)(Bechtle, J.), the United StatDistrict Court for the Eamin District of Pennsylvania,
addressed a general liability polis coverage. See 543 F. SupplEé. The policy stated that the
insurer would pay all sums that the insured became legally obligated to pay as damages because

of bodily injury or property damage, and defined property damaag “physical injury to or
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destruction of tangible propertyhich occurs during the policy ped, including the loss of use
thereof at any time resulting therefrom, or loss of use of tangible property which has not been
physically injured or destroyed provided suoks of use is caused by an occurrence during the
policy period.” 543 F. Supp. at 416-17. The masice company argued that the policy did not
provide coverage for theft of goerty, because theft of propemsas not property damage within
the policy. 543 F. Supp. at 417. The Honoraldeit Charles Bechtle, lited States District
Judge of the United States Distri@burt for the Eastern Distriof Pennsylvaniasecognized that,
arguably, theft of property is notfarm of physical injury to or deruction of tangible property.

See 543 F. Supp. at 418 (citing U.S. Fidelity &a@anty Co. v. Mayor's Jewelers of Pompano,

Inc., 384 So.2d 256, 258 (Fla. App. 1980)). Judge Bechtle stated, however:

Nevertheless, if property is stolen, the rightful possessor is necessarily no
longer able to use that prope Thus, he suffers doss of use” in the plain,
ordinary sense of those words. Midlarafgument to the contrary is embodied in
three conclusionary sentences whichl ta suggest any tenable ground for
concluding that the phrasiss of use” has some mawer meaning that would
exclude loss of use caused by theft. Acomgty, the Court holdshat the theft of
Hofing's tractor from Kay's premisesrtstituted “property damage” within the
meaning of the Midland policy.

543 F. Supp. at 418.

In Collin v. American Empire Ins. CA@6 Cal. Rptr .2d 391 (Cal. Ct. App. 1994), the Court

of Appeal of California addressed a liabilityligg practically identical to the policy at issue

in Hofing GMC Truck, Inc. v. Kay Wheel Sales Co., .laad found that the policy did not cover

loss of property. See 26 Cal. Rptr. 2d at 408.

The insurer's policy defined propertamage as physical injury to or
destruction of tangible property whidtcurs during the picy period, including
loss of use thereof at any time resultingréfrom, or . . . loss of use of tangible
property which has not been physically ngjd or destroyed pwided such loss of
use is caused by an occurrertturing the policy period.
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26 Cal. Rptr. 2d at 408. The Court of AppeaCaiifornia distinguished loss of use of property
from loss of property in reversirte trial court's holding thabaversion fell within the policy's
definition of property damage because conversion constitutes loss of use of property. See 26 Cal.
Rptr. 2d at 409. The Court of Appeal of Califa held that conversn does not constitute loss
of use of property, finding insteddat conversion constitutes loslsproperty. _See 26 Cal. Rptr.
2d at 409. The Court of Appeal illustrated itstidistion between loss of property and loss of use
of property through an example, statithat the value of the loss ofeusf a stolen car is the rental
value of a substitute vehicle whereas the valueeofdbs of the car is its replacement cost. See 26
Cal. Rptr. 2d at 4009.

The Court is not aware of any New Mexico cabes discuss whether the theft of property

or the loss of property constitutes property damage. In Lamb v. Randall, 1980-NMCA-144, 618

P.2d 379, however, the Court of Appeals of New Mexnterpreted a parental liability statute to
determine the liability of pargs of a child who burglarizethe plaintiffs home and took the

plaintiff's jewelry, which the plaintiff never recovered. See Lamb v. Randall, 1980-NMCA-144,

5, 618 P.2d at 380. The statute stated that a persay resover damages . . . from the parent. . .
of a child when the child has maliciously oillfully injured a person or damaged or destroyed

property, real or personal, lbalging to the persobringing the action.”_Lamb v. Randall, 1980-

NMCA-144, 1 5, 618 P.2d at 380. The Court gip&als of New Mexico recognized that the
plaintiff's property was pawnefr money “but [was] not physitdg mutilated or destroyed.”
1980-NMCA-144, 1 5, 618 P.2d at 381. The CourAppeals of New Mexico stated: “There
being no evidence that the property was damagel@siroyed, the parents are not liable . . . for

the value of the property.” Lamb Randall, 1980-NMCA-144, { 5, 618 P.2d at 381.
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LAW REGARDING EXERCISE OF DISCRETIONARY JURISDICTION
OVER DECLARATORY JUDGMENT ACTIONS

In Brillhart v. Excess lsurance Co. of Ameri¢816 U.S. 491 (1942)he Supreme Court

explained that district courts are “under no calsjn to exercise . . . jurisdiction” under the

Declaratory Judgment Act, 28 U.S.C. 88§ 2202202. Brillhart v. Excess Insurance Co. of

Americg 316 U.S. at 494. The Suprer@ourt explained:

Ordinarily it would be uneconomical as Nvas vexatious fom federal court to
proceed in a declaratory judgment suit vehanother suit is pending in a state court
presenting the same issumetf governed by federal lalwgetween the same parties.
Gratuitous interference with the ordedpd comprehensive disposition of a state
court litigation should be avoided.

Brillhart v. Excess Insurance Co. of AmeriGd6 U.S. at 495. A court should determine whether

the lawsuit “can be better settledthe proceeding pending in the state court.” Brillhart v. Excess

Insurance Co. of Americ816 U.S. at 495.

The Tenth Circuit has adopted a five-factost tlor evaluating whether a district court

should exercise its discretionary jurisdiction ogefeclaratory judgment acti. See St. Paul Fire

and Marine Ins. Co. v. Runyon, 53 F.3d 1167, 111&8h( Cir. 1995). These factors include:

[i] whether a declaratory action would setihe controversy; [ii] whether it would
serve a useful purpose in clarifying the legdations at issue; [iii] whether the
declaratory remedy is being used merehtli@ purpose of “predural fencing” or

“to provide an arena for a race to res qada”; [iv] whether use of a declaratory
action would increase friction between deleral and stateoarts and improperly
encroach upon state jurisdiction; and [v] whether there is an alternative remedy
which is better or more effective.

St. Paul Fire and Marine Ins. Co. v. Runyon53d 1167, 1169 (alteratioms original)(quoting

State Farm Fire and Cas. Co. v. Mhoon, 31 P38, 983 (10th Cir. 1994)). The Tenth Circuit

has held that a district courtissmissal of a declaratory judgmeattion is an abuse of discretion

- 101 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 102 of 176

when there is no pending state proceedinge Jeited States v. City of Las Cruces, 289 F.3d

1170, 1183 (10th Cir. 2002)(citing ARW Explaat Corp. v. Aguirre, 947 F.2d 450, 454 (10th

Cir. 1991. In St. PauFire and Marine Ins. Co. v. Runyon, 53 F.3d at 11#B&, plaintiff, an

insurance company, sought a deatory judgment holdg that it had no oblafion to defend the

defendant under the terms of a gsdional-liability insurance policysee St. Paul Fire and Marine

Ins. Co. v. Runyon, 53 F.3d at 1168. The defendaunght indemnificatin and argued that the

plaintiff had a duty to defend him against claioneught by his coworkers. See St. Paul Fire and

Marine Ins. Co. v. Runyon, 53 F.atl 1168. The insurance-compaplgintiff refuseal to provide

a defense. See St. Paul Fire and Marine@osy. Runyon, 53 F.3d at 116&he district court in

St. Paul Fire and Marine Ins. Co. v. Runyé8, F.3d at 1169, had abstained from exercising

jurisdiction, “because the same issues wekmlved in the pending state proceeding, and

therefore, there existed a mofféeetive alternative remedy.” St. Pakilre and Marine Ins. Co. v.

Runyon, 53 F.3d at 1169.

The Tenth Circuit irSt. Paul Fire and Marinénsurance Co. v. Runyaxplained:

The parties have a pending state contaation, which incorporates the identical
issue involved in the dematory judgment action. [Thaefendant's¢tate breach

of contract complaint against [the insurance-company plaintiff] alleges the
coworkers' lawsuit is a “covered clainpursuant to the insance policy. In
resolving the insurance contract, the state court will necessarily determine rights
and obligations under the contract. [Thgurance-company plaiff] is seeking a
declaration by the federal court that the cdweos' lawsuit is not a covered claim.
The issue in the federal dachtory judgment action isedtical to what would be

a defense to the state court contrat¢toac-- whether [the defendant]'s insurance
contract with [the insurance-company plf] protects himfrom the coworkers’
lawsuit. Because the state court wiltetenine, under state contract law, whether
the tort action is covered by the insurancetiart, it is not necessary for the federal
court to issue a declarati on the insurance contract.

St. Paul Fire and Matrine Ins. Co. v. Runyon,F53d at 1169. A federal court is not required to

refuse jurisdiction, but it “shouldot entertain a declaratorydgment action over which it has

jurisdiction if the same fact-dependent isswee likely to be decided in another pending
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proceeding.” _St. Paul Fire and Marine I@®. v. Runyon, 53 F.3d at 1170. See Schering Corp.

v. Griffo, 872 F. Supp. 2d 1220, 1245-47 (D.N.M. 2012)(Browning, J.).

LAW REGARDING CERTIFICATION TO THE SUPREME COURT OF
NEW MEXICO

Rule 12-607 of the New Mexico Rules Appellate Procedure, NMSA 1978, § 39-7-4,
provides:
A. Power to answer.
(2) The Supreme Court may answerfdaynal written opinon questions of law
certified to it by a court of the UniteStates, an appellate court of another
state, a tribe, Canada, a Canadmovince or territory, Mexico or a
Mexican state if the answer may be determinative of an issue in pending

litigation in the certifying court and éhquestion is one for which answer is
not provided by a controlling:

@) appellate opinion of the New Mexico Supreme Court or the New
Mexico Court of Appeals; or

(b) constitutional provisioor statute of this state.

NMSA 1978, § 39-7-4. See NMRA 12-607(A). See agalker v. United State2007-NMSC-

038, 1 1, P.3d 882, 884 (2007)(answering questionsiibatnited States Court of Federal Claims

certified); Campos v. Murray2006-NMSC-020, 1 2, 134 P.3d 7442 (answering questions that

the Honorable Bruce D. Black, United States Destdudge for the Unite8tates District Court
for the District of New Mexico, certified). Federal courts have the option of determining what a

state court would do if confronted with tharsissue, see Erie Railroad Co. v. Tompkati!

U.S. 64, 78 (1938), or of certifyy the question to thetate appellate coufor review, sedlistate
v. Stone 1993-NMSC-066, { 1, 863 P.2d 1085, 1086 {sTimatter comebefore us by way
of certification from the United States Districo@t for the District ofNew Mexico.”). See

alsoLehman Bros. v. Scheid16 U.S. 386, 390-91 (1974)(“The deoisito certify a question to

the state supreme court ‘rests in the sound discreti the federal court.”). Pursuant to NMSA
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1978, § 39-7-4, the Supreme Court of New Mexico mmagwer questions thtie federal district
court certifies to it if they involve propositio$ New Mexico law that may be determinative of
the matter before the certifying court and there are no controlling precedents from the New Mexico

appellate court. _Se®wink v. Fingadp 1993-NMSC-013, f 1, 850 P.2d 978, 979 n. 1

(1993);_Schlieter v. Carlps1989-NMSC-037, 1 5, 775 P.2d 709, 710.

In New Mexico, the SupremeoQrt may answer questions thhe federal district court
certifies to it only “if the anser may be determinative of assue in pending tigation in the
certifying court and there is no controlling appelldecision, constitutiongkovision or statute of
this state.” NMSA 1978, § 39-7-4._ See RM 12-607(A). In ex@ining when it will
accept certification from federal court, the Supreme Court of New Mexico has noted that:

To date, we by and large have limited @aceptance of ceritfations prior to

judgment to those cases inialn there is no dispute over the factuagicates to

the Court's determination of the questioestified, and our answer either disposes

of the entire case or controversy, or dispagespivotal issue that defines the future

course of the case.

Schlieter v. Carlgs1989-NMSC-037, 1 5, 775 P.2d 709, 710-11. The Honorable Leslie Smith,

United States Magistrate Judge fbe District of New Mexico, sstated thattigation is not
pending under this statute when the district cthas already ruled upon the issue for which [the

party] seek][s] certification.”__Hartfd Ins. Co. of the Midwest v. Clin867 F. Supp. 2d 1342,

1344 (D.N.M. 2005)(Smith, M.J.).

In Stoner v. New York Life Ins. Cp311 U.S. 464 (1940), theiSreme Court of the United

States of America explained that, “in cases wherisdiction rests on dersity of citizenship,

federal courts, under the doctrinekrfe Railroad Co. v. Tompkins, 3Q4S. at 78 . . . must follow

the decisions of intermediate satourts in the absence of camsing evidence that the highest

court of the state would decide differently.” 311Uat 467. “In particular, this is true where the
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intermediate state court has determined the precigstion in issue in agarlier suit between the

same parties, and the highest court of theedtas refused review.” Stoner v. New York Life

Insurance C 311 U.S. at 467. Sdsdams-Arapahoe Joint Schooldbi No. 28-J v. Cont'l Ins.

Co., 891 F.2d 772, 774 (10th Cir. 1989)(“With respect to issues which the Colorado Supreme
Court has not addressed, we may consideaailable resources, including Colorado appellate
court decisions, other state anddeal decisions, and the generahtl of authority, to determine

how the Colorado Supreme Court would construe the law in this case.”). As the Tenth Circuit

explained in Wade v. EMCASCO Ins. C483 F.3d 657 (10th Cir. 2007):

In cases arising under diversity jurisdictj the federal cousttask is not to
reach its own judgment regarding the suhsgaof the common law, but simply to
ascertain and apply the state law. . .e Téderal court must follow the most recent
decisions of the state's highest court. \Where no controlling state decision exists,
the federal court must attetrp predict what the st highest court would do....
In doing so, it may seek guidance from demns rendered by lower courts in the
relevant state .... appellate decisions in osteies with similar Igal principles . . .

. district court deaions interpreting the law of ¢hstate in question, ... and the
general weight and trend afithority in the relevant ea of law. . . . Ultimately,
however, the Court's task is to predidtat the state supreme court would do. Our
review of the districtourt's interpretation cftate law is de novo.

483 F.3d at 665-66 (internal citatioasd quotation marks omitted).
The Tenth Circuit generally “will not certify ggtions to a state supreme court when the
requesting party seeks certificationly after having received an adse decision from the district

court.” Massengale v. Okla. Bd. of Exam'rs in OptomeifyF.3d 1325, 1331 (10th Cir. 1994).

See Arnold |, 827 F. Supp. 2d at 1297 (denyingRlantiffs” request fo certification because
the Plaintiffs requested the certification afthe Court rendered judwent in favor of the

Defendants, and Plaintiffs’ requdstr certification was made in the alternative); XTO Energy,

Inc. v. ATD, LLC, 189 F. Supp. 3d 1174, 12@QD.N.M. 2016)(Browning, J.)(declining a

Defendant Insurer’s request for tigcation in its Motion for Reonsideration after the Court had
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already ruled against the Insutender New Mexico’s OilfieldAnti-Indemnity Statute, NMSA
1978, § 56-7-2); Martinez v. Martinez, 2013 \®270448, at *47(D.N.M. June 3, 2012)(declining

to certify a question when theoGrt could interpret New Mexicprecedent); Armijo v. Ex Cam,

Inc., 843 F.2d 406, 407 (10th Cir. 1988)(noting that “[c]ertification is ndtet@outinely invoked
whenever a federal court is presented with an uedgajtiestion of state law” and that “the plaintiff
did not request certification unéfter the district court made aasion unfavorable to her”); Boyd

Rosene & Assoc., Inc. v. Kan. Mun. Gas Agericg8 F.3d 1363, 1364 (10th Cir. 1999)(“Late

requests for certification are rarely granted and are generally disapproved, particularly when

the district court has already rulej.Harvey E. Yates Co. v. Powel8 F.3d 1222, 1229 n.6 (10th
Cir. 1996)(denying request for certificationiemoved case whereehmoving party had not
moved for certification in the district cduand had received an adverse ruling).
ANALYSIS

The Court grants Hartford Insurance’s MTDpiart, and denies in part. The Court denies
Hartford Insurance’s Motion to Dismiss Coundf the Youngs’ Complai because the Court
concludes that questions of fact exist as tavigther Hartford Insurance breached its Automobile
Policy with the Youngs by not paying the Youngs fileamount they arguthey are entitled to
related to their 2007 Case Tractor theft; anyl Wwhether Hartford Isurance breached its
Homeowners Policy with the Youngs by allegedhly paying the Youngs 12.48% of the amount
the Youngs argue they are entitled to relatetthér March 30, 2016, theft and property damage.
The Court, relatedly, denies Hartford InsuriscMotion to Dismiss Qant IV of the Youngs’
Complaint, because the Court chrues that questions of fact exist regarding whether Hartford
Insurance breached its implied covenant of gfastthh and fair dealing with the Youngs when

allegedly breaching the terms of the Youngsimémwners Policy and Automobile Policy. The
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Court grants Hartforédhsurance’s Motion to Dismiss théoungs’ request for punitive damages,
pursuant to the Youngs’ breach-of-contract claim against Hartfetotdnce, see Complaint 53,
at 7, because the Youngs do notatte evidence showing that Hartford Insurance acted with

“wanton disregard” for th&¥oungs’ rights, Romero v. Meyn’s, 1989-NMSC-081, 23, 784 P.2d

at 998, or with an “evil miive or a culpable mental state,”iPa. State Farm Fire & Cas. Co.,

1994-NMSC-079, | 25, 880 P.2d at 308, when allegedly underpaying the Youngs under the
Automobile Policy or the HomeowrePolicy. The Court denies Hartford Insurance’s Motion to
Dismiss Counts Il and Il of the Youngs’ Comipia because the Court concludes that the Youngs
allege sufficient facts to support their clainfgat Hartford Insurare committed unfair trade
practices in violation of Newlexico’s UIPA, NMSA 1978, § 59A6-1, and in violation of New
Mexico’s UPA, NMSA 1978, § 57-12-2(D). Theo@rt grants Hartfordnsurance’s Motion to
Dismiss Count V of the Youngs’ Complaint, because the Court concludes that the Uninsured
Motorist Act's (“UMA”) § 66-5-3QL(A) does not cover “propegrttheft” and “loss of use”
damages, see NMSA 1978, § 66-5-F)1(The Court, in turn, grds Hartford Insurance’s Motion

to Dismiss the Youngs’ request for punitivengdeges pursuant to the UMA’s § 66-5-301(A),
because of the Court’s conclusion that the AJ/8 66-5-301(A) does not cover the Youngs’ theft

and property damage. See NMSA 1978, § 66-5-301(Mdrtensen v. Liberty Mut. Ins., 2019

WL 1571730, at *3;_ Arnold 1ll, Menorandum Opinion and Ordeat 2; Arnold 1l, 827 F. Supp.

2d at 1300-1301; Arnold I, 760 F. Supp. 2d at 1286.addition, the Court grants Hartford

Insurance’s Motion to Dismissdlint VI of the Youngs’ Complain- the Youngs’ request for a
Declaratory Judgment on their righstatus, and liabilities relatéo their UM/UIM benefits under
the Hartford Insurance Automobile Policy -- besa of the Court’s determination that the UMA’s

8§ 66-5-301(A) does not cover thvungs’ March 30, 2016, theft andlated property damage.
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Finally, because the Court determines that Newittecourts have charted a “reasonably clear
and principled course” on the Youngs’ state lawstjoas, the Court concludes that there is no
sound reason to certify the Youngs’ state law issoiése Supreme Court of New Mexico. Pino

v. United States, 507 F.3d at 1236.

l. FACTUAL DISPUTES EXIST WHETHER HARTFORD INSURANCE
BREACHED THE TERMS OF THE YO UNGS’' AUTOMOBILE POLICY AND
HOMEOWNERS POLICY.

The Court denies Hartford Insurance’s Maotito Dismiss Count+ the Youngs’ breach-
of-contract claim -- because factual disputestexigether Hartford Insurance breached the terms
of the Youngs’ Automobile Policy and Homeows@olicy, based on its alleged underpayment of
compensatory and punitive damageshe Youngs retad to the March 30, 2016, theft.

A contract is a legally enforceable promise that must consist of an offer, an acceptance,
consideration, and mutual assent. See N.M.,RCA.. UJI 13-801. A person may breach a contract
by failing to perform a contragal obligation when the performance is required, unless that
performance is otherwise excused. See N.M.FCA..,UJI 13-822. Incomplete performance is a

breach of contract. See Cochrell v. Hid®81-NMCA-125, { 10, 638 P.2d at 1103-04 (holding

that, where the contract called for the roof taréstored to a “healthy” state and guaranteed the
work for twenty-five years, because the rdeéked within the twew-five-year period, the

defendant’s performance was incomplete, and thendafe was in breach of the contract). Under
New Mexico law, “[tlhe elements of a breach-@irtract action are the existence of a contract,

breach of the contract, causation, and damag&breu v. N.M. Children, Youth and Families

Dep’t, 797 F. Supp. 2d 1199, 1247 (D.N.M. 2011)(Browning, J.).
[A] complaint on breach of contract mustege: (1) the existence of a valid and

binding contract; (2) the aintiff’'s compliance with the contract and his
performance of the obligations under it; (3) a general averment of the performance
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of any condition precedent; and (4) damages suffered as a result of defendant’s
breach.

McCasland v. Prather, 1978-NMCA-098, 1 75382d 336, 338 (citing Wright and Miller,
Federal Practice and ProceeuCivil 8 1235 (1969)).
Additionally, in contact cases, “the role of the court iggiwe effect to the intention of the

contracting parties.”_Bogle Farms, Inc.Baca, 1996-NMSC-051, § 22, 925 P.2d at 1184. “The

primary objective in constrog a contract is not to label it with specific definitions or to look at
form above substance, but to asaerand enforce the intent otparties as shown by the contents

of the instrument.”_Bogle Farms, Inc.®aca, 1996-NMSC-051, § 22, 925 P.2d at 1184 (citing

Shaeffer v. Kelton, 1980-NMSC-117, 619 P.2d at 1229The parole evidence rule ‘bars

admission of evidence extrinsic to the contriactontradict and perhaps even supplement the

writing.”” Memorial Med. Ctr., Inc. v. TatscBonst., Inc., 2000-NMSC-030, 1 16, 129 N.M. 677,

12 P.3d 431 (citation omitted). On the otlwand, New Mexico has “adopted the contextual
approach to contract interpréta, in recognition of the diffiglty of ascribing meaning and

content to terms and expressions in the absehcentextual understandy.” Mark V, Inc. v.

Mellekas, 1993-NMSC-001, 1 845 P.2d at 1238e Bedroza v. Lomas Auto Mall, Inc., 2013 WL

4446770, at *18.

1. The Court Concludes That The Young$Show The Existence Of A Contract
With Hartford Insurance -- The Auto mobile And Homeowners Insurance
Policies -- And Their Compliance WithThe Conditions Precedent Of The
Contracts.

First, the Court concludes that the Younhevs the first element cd breach-of-contract
claim, because the Youngs show “the existerof a valid and binding contract” between
themselves and Hartford Insurance, which conmethe form of the Automobile Policy and

Homeowners Policy, both of which were effective on March 30, 2016 -- the day that the Youngs

filed the claims related to theproperty theft._McCasland Prather, 1978-NMCA-098, | 7, 585
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P.2d at 338._See Complaint  19-20, atllddimg the existence of Automobile Policy and
Homeowners Insurance Policy effective on MaB0, 2016). _See also Homeowners Insurance
Policy at 3; Automobile Insurance at 1. Theuvigs allege facts showing that the Homeowners
Insurance Policy provides to the Youngs “cogerdor personal property at an amount of
$140,250,” and the insured locatiorlides the grounds of the Youngssidence. Complaint at
19 19-20, at 3. Homeowners Insurance Polic§.atn addition to obtaining personal property
insurance coverage through Hartfdnsurance, as of Marcl®32016, the Youngs b show that
they were insured under the Automobile Polighjch provides “comprehensive coverage as well
as coverage for UM/UIM . . . in the amount%50,000.” Complaint § 26, at 4. See Automobile
Policy at 2. Based on these fadtse Court concludes that tiveungs have shown sufficiently
the first element of a breach-of-contract claim.

Second, the Court concludes that the Youngsahstrate the second and third elements of
a breach-of-contract claim under New Mexicatst law, because they demonstrate their
“compliance” with the insurance |igies and their “performance tiie obligations under it,” and
relatedly, they show “a gers averment of the performanad any condition precedent.”

McCasland v. Prather, 1978-NM@@98, § 7, 585 P.2d at 338. d@eu v. N.M. Children, Youth

and Families Dep’t, 797 F. Supp. 2d at 1247. HeeeCourt determines that the Youngs advance

facts showing that the insurance claims ttouivgs filed with Hartford Insurance on March 30,
2016, comply with the conditions precedent set forth in the Automobile Policy and the
Homeowners Policy._ See Complaint I 35-36, atSpecifically, the Court accepts as true the
Youngs’ allegations that the property damage tbaifered constitutes applicable “property
damage as defined by the homeowner’s polibgtause “[tlhe homeowner’s policy covers the

materials and supplies located on axtrie the residence premises usedonstruct, alter or repair

- 110 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 111 of 176

the dwelling or other structures the residence premises.” Compig 21, at 3. In addition, the
Court determines that theo¥ings advance factual allegatistatements showing that:

The homeowner’s policy covers personabg@rty owned or used by an insured

while it is anywhere in the world. After a loss and at the insureds' request, the

Homeowners Policy will cover personabperty owned by others while the party

is on the part of the residengeemises occupied by the insured.
Complaint § 23, at 3. Ultimately, then, becatise Youngs have suffered theft of “personal
property owned or used” by the Youngs, Complaint { 23, at 3 -- in the form of their “2004 Ford F-
350, 2010 JB trailer, 2007 Case Tractor wittachments,” as well as “other miscellaneous
property,” Complaint § 7, at 2, “had been stolerirdpthe night from the de of their residence,”
Complaint § 7, at 2 -- the Cduroncludes that the Youngs hasemplied with the conditions
precedent under their Hartford Insurance HomeosvRelicy. Equally, th€ourt concludes that
the Youngs have complied with the conditigmecedent under the Automobile Policy, because
they show facts demonstrating the theft of thew thicles, which they allege, entitled them to
“stacked property damage coverage totalingpast $200,000.” Complaint § 8 at 2. The Court
also concludes that the Youngdegk sufficiently tat they have commd with the proper
procedures in filing their claims with Hartfohdsurance, which included “tender[ing] an itemized
list of stolen personal property, including tB807 Case Tractor with attachments, totaling
approximately $68,541.90 (not inclugj the 2004 Ford F-350 vehicl®) enable the insurers to
evaluate Plaintiffs’ claims.” Quplaint § 35, at 4. In addition, the Youngs allege that they also
followed proper procedure, because they ¢hased the property from a personal account,
registered the property in theirmas, and/or leased the proparytheir names and have always

maintained these items as mixed-tus@omplaint § 44, at 5. Thed@rt concludes, therefore, that

the Youngs satisfy the conditions precedent urideir Homeowners Policy and Automobile
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Policy, thus showing elementsdvand three of a breach-ofmtract claim under New Mexico
state law.

2. The Youngs Allege Sufficient Facts InTheir Complaint To Support Their
Claim_That Hartford Insurance Breached The Automobile Policy By Not
Compensating the Youngs Fully For the Theft of Their 2007 Case Tractor And
That Hartford Insurance Breached The Homeowners Policy By Only
Compensating The Youngs for 12.48% OTheir Itemized Property Damage.

The Court determines, however, that cerfartual disputes exist regarding whether the
Youngs can show the fourth elemesf a breach-of-comct claim -- that Hartford Insurance
“failled] to pay fa the coverage” to which the Youngs stdhat they were entitled under the
Automobile Policy and the Homeowners Polic@omplaint § 46, at 5. EhYoungs first allege
that Hartford Insurance breached the AutomoBiidicy and Homeowners Policy contracts with
the Youngs, in that Hartford Insurance failed compensate the Youngs for the “injury and
destruction to [their] property that is compensgmlirsuant to Part C and Part D of the automobile
policy, including the New Mexic@overage endorsement,” Colaipt { 34 at 4. The Youngs
contend, as well, that Hartfotdsurance breached the AutomlebiPolicy and the Homeowners
Policy with the Youngs by not “compensate[iiJintiffs for punitive damages stemming from
loss of property.” Complaint at 34 at 4. Theurt will analyze initially Hartford Insurance’s
alleged compensatory damages underpaymettietdyoungs under the Automobile Policy. The
Court will then analyze Hartforbhsurance’s alleged compensgtdamages underpayment to the

Youngs under the Homeowners Poliéy.

12The Court, however, will n@tnalyze the Youngs’ claim thistartford Insurance breached
the Youngs’ Automobile Policy by allegedly undayng the Youngs punitive damages related to
their UM/UIM benefits in Part I. Rather, tl@ourt will analyze the UM/WM benefits issue in
Part Ill of the Analysis, because the question whether Hartford Insurance breached the Youngs’
Automobile Policy by allegedly underpayingeti¥oungs’ punitive damages related to their
UM/UIM benefits is intertwinedvith the Court’s analysis of ghquestion whether the Youngs’ are
legally entitled to UM/UIM benefits basash their March 30, 2016, thefnd related property
damage.
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First, under the Automobile Policy, Hanttb Insurance provided to the Youngs: (i) a
$12,120.61 check, which the Youngs reee€livV[o]n or about July 12016,” and was intended to
cover the “damage to ¢n2004 Ford F-350 only” that resulttdm the theft, Complaint | 37, at
4; and (ii) a $250 check, which the Youngs reedi{{o]n October 31, 2016,” which was intended
to cover the deductible under thetomobile policy, Complaint § 38 4. See Automobile Policy
at 1-13. The Youngs, nonetheless, argue thet Where not “made whole” under the Hartford
Automobile Policy because they were not congagéed properly for the theft of their 2007 Case
Tractor. See Complaint § 43, at SHartford Insurance rebuts thitaim, stating that it was not
required to compensate the Youngs for the 2007 Casxtor theft because “the 2007 Case Tractor
with attachments was business property amdefore, subject to eap of $2,500 on insurance
payouts.” Complaint 44, at 5. The Youngspand by stating that Hartford’s characterization
of the 2007 Case Tractor as “business propertyicgrrect, because they “purchased the property
from a personal account, registetkd property in their names, and/or leased the property in their
names and have always maintained these ismmaixed-use.” Complaint { 44, at 5. The 2007
Case Tractor, therefore, agtifoungs explain, was “not subject” to the $2,500 cap. Complaint |
44, at 5.

The Court is not aware of any New Mexistate law that addresses whether a vehicle
properly can be classified asusiness property” under an autontelpiolicy. Rather, the question
is one of fact, and, therefore, requires an anabfdise relevant provisianof the insurance policy
at issue. Accordingly, the Court evaluates $pecific policy provisions within the Hartford
Insurance Automobile Policy that govern amgibns of coverage under the policy. See
Automobile Policy at 13, 8 ASpecifically, in the “Exclusions” &tion of the Automobile Policy,

under 8§ A, Subsections (6)-(7), the Automobile Policy states:
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A. We do not provide Liability Coverage for aimgured:

6. While employed or otherwise engaged inbihsinessof:
a. Selling;

b. Repairing;

c. Servicing;

d. Storing; or

e Parking

vehicles designed for use mly on public highways.This includesroad testing
and delivery. This ExclusioffA.6.) does not apply to the ownership, maintenance
or use ofyour covered autoby:

a. You;

b. Any family member; or
c. Any partner, agent or employee of you or &aayily member

Automobile Policy at 13, 8 A(6) (emphasis ingmal). Comparably, within the Automobile
Policy’s same “Exclusions” Seoh, under 8 A, Subsection (Hartford Insurance states:

A. We do not provide Liability Coverage for angured:

7. Maintaining ousing any vehicle while thatsured is employed or
otherwise engaged in any business €otthan farming or ranching) nor
described in Exclusio@.6. This Exclusion (A.8)does not apply to the
maintenance or use of a:
a. Private passenger auto;
b. Pickup or van; or
c. Trailer used with a vetle described in a. or b. above.
Automobile Policy at 13, 8 A(Aemphasis in original).
Upon evaluation of the Hartford Insuranéeitomobile Policy provisions that cover
exclusions of coverage, the Court concludes itheannot determine, as a matter of law for the

Plaintiffs, whether the Youngs’ 2007 Case Tradbould be classifiegproperly as “business

property,” as to trigger an exidion and a cap on compensatpayout by Hartford Insurance.
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Automobile Policy at 13. Namely, it is uncldesm the pleadings alone wther the exclusion is
triggered based on the 2007 Case Tractor havesm lused by a driver “[w]hile employed or
otherwise engaged in the business of a. Selling, b. Repairing,c. Servicing,d. Storing;e.
Parking,” or, if the exclusion is otherwisgggered based on the 20@Ase Tractor being a
“vehicle[] designed for use mainbn public highways . . . includ[ingbad testing and delivery.”
Automobile Policy at 13, 8 A(6) fephasis in original) . Eventifie 2007 Case Traar is used for

a “business” purpose under Section A(6)’s firstioor, however, the Court then questions whether
the Automobile Policy’s exception to the 8 A@clusion covers in futhe 2007 Case Tractor, in
that the Youngs, a “family member,” or a “patnagent or employee of [the Youngs] or any
family member” used th2007 Case Tractor. AutomobilelRy at 13, 8§ A(6). Alternatively,
under 8§ A(7), the Court inquires wther the 2007 CaSeactor would be exfuded from coverage
as “business property” because the Youngs “maintained” or “used” the 2007 Case Tractor “while
thatinsured is employed or otherwise engaged in aoginess (other thaarming or ranching)
not describedExclusion A.6” Automobile Policy at 13, Sectiol(6) (emphasis in original) . Or,
alternatively, is the 2007 Case Tractor exermpin the Section A(7kxclusionary provision
because the Youngs maintain the automobileug® as a “Private passenger auto;” “Pickup or
van,” or as a “Trailer used with[Private passenger auto] or [Rip or van].” Automobile Policy

at 13, Section A(6). Ultimately, then, becan$¢hese existing factual disputes regarding the
nature of the 2007 Case Tractor as “businespgrty” under the Hartford Insurance Automobile
Provision,_see Automobile Policy at 13, Section8)A{), the Court denigdartford Insurance’s
Motion to Dismiss the Youngs breach-of-contradirdl, as it relates to Hartford Insurance’s

alleged underpayment of competiza owed to the Youngs relaténlthe 2007 Case Tractor.

-115-



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 116 of 176

Second, under the Homeowners Policy, Hartloglirance provided to the Youngs: (i) a
$7,490.96 check, which the Youngs received “[o]albout September 3, 2016Complaint § 40,
at 5; and (ii) an additial $1,063.13 check, which the Younggeived “[o]n October 27, 2016,”
and was intended to cover the deductible undeatib@mobile policy, Complaint § 41, at 4. See
Homeowners Policy at 2-59. The Youngs, nonethetegsie that they werg@milarly not “made
whole” by Hartford Insurance’ayments under the HomeowsePolicy, because Hartford
Insurance’s collective payments the Youngs “totaled dyn $8,554.09 or 12.48% of the total
loss,” which, the Youngs “maintain was covered by plolicy in force.” Complaint § 42, at 6.
Hartford Insurance rebuts theo¥ngs’ claim, statinghat “[n]othing” inthe Youngs’ Complaint
or Response “pleads what specific amoumwed under the Policy.” Reply at 2.

The issue related to Hartfotdsurance’s alleged underpaym®f the Youngs’' coverage
under the Homeowners Policy is also one of famaning that, outside of an analysis of the
provisions at issue, thelis no New Mexico state law that speaks to whether Hartford Insurance
legally breached its insurance contract withYoengs. At present, however, the Court, disagrees
with Hartford Insurance’s contenti that the Youngs have not pleddhe specific amount that is
owed to them under the Homeowners Policy, as the Youngs indicate that they received “only
$8,554.09 or 12.48%" of the tad property damage lossep claimed on March 30, 2016.
Complaint 1 42, at 6. The Youngs allege df@re that they are entitled to $68,542.39, which
represents the full amount they are owed. Atttotion-to-dismiss stagie Court does not weigh

the evidence. See Bditlantic Corp. v. Twombly, 550 U.S. &65; Rivero v. Bd. of Regents of

Univ. of New Mexico, 2019 WL 1085179, at *47. Rathe Court “is interested only in whether

... the [p]laintiffs plead a claino relief that is plaubie on its face.”_Rivero v. Bd. of Regents of

Univ. of New Mexico, 2019 WL 1085179, at *47. “@me assumption that all of the allegations
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in the complaint are true (even if doubtful in §gtthe Court concludes #t the Youngs advance
sufficient factual allegations “to is®e a right to relief above theesqulative level.” _Bell Atlantic

Corp. v. Twombly, 550 U.S. at 555. The Counnhcludes that the Youndsave sufficiently

pleaded the specific amount that is owedhem under the Homeowners Policy,. The Court,
therefore, denies Hartford Insunce’s Motion to Dismiss the Younfgseach-of-contract claim, as
it relates to Hartfordnsurance’s alleged underpaymentagimpensation owed to the Youngs
related to their alleged property dagea under the Youngs’ Homeowners’ Policy.

Il. THE YOUNGS DO NOT SHOW THAT HARTFORD INSURANCE BREACHED
THEIR AUTOMOBILE POLICY AND HOMEOWNERS POLICY WITH
‘“WANTON DISREGARD” FO R THEIR RIGHTS OR WITH AN “EVIL MOTIVE
OR A CULPABLE MENTAL STATE.”

The Youngs request punitive damages for two reasons. See Complaint § 48-80, at 10-11.
The Youngs first request punitive damages becatifiee theft of their property at the unknown
motorist’'s hands on March 30, 2016. See CompkiB3, at 4._See al€bomplaint { 75, at 10;
Tr. at 18: 3-4 (Zamora). Théoungs request these punitive dayea pursuant to the UMA'’s § 66-
5-301. _See Complaint { 74, 3tNMSA 1978, 8§ 66-5-301. Theodngs’ second basis for punitive
damages stems from Hartford Insurance’sgaitkbreach of the Youngs’ Automobile Policy and
Homeowners Policy. The Youngs aver that Hadiosurance underpaid them which the Youngs
allege, was “malicious, willful, reckless, wantooppressive, in bad faith and/or fraudulent.”
Complaint § 53, at 6. _See Tr. at 18: 3-4 (Zamora). The Court will evaluate the Youngs’ requested
punitive damages, stemming from Hartford Insweis alleged breach of the Youngs’ Automobile
Policy and Homeowners Policy. Rart IV of the Analysis, thedtirt will evaluate subsequently
the Youngs’ first set of requested punitive damages that relate to the theft of the Youngs property

at the unknown motorist’'s hands. Seeat 18:3-4 (Zamora).
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The Supreme Court of New Mexico has htidt “an award of punitive damages in a
breach-of-contract case must fredicated on a showing of badtffe or at least a showing that
the breaching party acted with reckless disregarthiinterests of the nbreaching party.” Paiz

v. State Farm Fire & Cas.oG 1994-NMSC-079, 1 24, 880 P.2d387. Punitive damages are

awarded on a showing of bad faiththe insurance contract contes long as a plaintiff shows

“evidence of bad faith or malice in the insurer’s refusal to pay the claim.” United Nuclear Corp.

v. Allendale Mut. Ins. C 1985-NMSC-090, 1 16, 709 P.2d at 653. When assessing an insurer’s

bad faith for the awarding of puivie damages, New Mexico statourts assess whether the
plaintiff can show that “theonduct of the wrongdoer [is] ‘malausly intentonal, fraudulent,
oppressive, or committed recklesslywith a wanton disregard toelplaintiffs’ rights.” Paiz v.

State Farm Fire & Cas. Co., 1994-NMSC-07P.24, 880 P.2d at 307 (quoting Loucks v.

Albuquergue Nat'l| Bank, 1966-NMSC-176, | 48, 442d 191, 199. See also Green Tree

Acceptance, Inc. v. Laytori989-NMSC-006, 1 9, 769 P.2d 84, 8ilhe Supreme Court of New

Mexico requires that a plaintishow a defendant’'s “wanton degrard” for her or his rights to
prove punitive damages, because of the impodatérrence and punishment policy rationales

underlying a punitive damages award. Paiz v. State Farm Fire & Cas. Co., 1994-NMSC-079, 1

24, 880 P.2d at 307. As the Supee@ourt of New Mexico explaikein Paiz v. State Farm Fire

& Cas. Co., 1994-NMSC-079, 1 24, 880 P.2d at 307:

“In New Mexico, it is well settledhat because the limited purpose of
punitive damages is to punish and detespes from certain conduct, there must
be some evidence of a culpable mental st@gtainly the merbreach of a contract
does not imply any basis for punitive damagéthout evidence aduch a culpable
mental state or otherriim of overreaching, malicious, or wanton conduct.”

Paiz v. State Farm Fire & Cas. Co., 1994-NM31, 1 24, 880 P.2d at 3Qquoting_ Construction

Contracting & Management, Inc. v. McConndl991-NMSC-066, § 16, 815 P.2d 1161, 1165).
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Nonetheless, the Supreme Court of New Mexiso outlines exceptions to its requirement
that a plaintiff prove a defendant’s “wanton dgard” to justify an aarding of punitive damages

under an insurance contract. Paiz v. Staten Fire & Cas. Co., 1994-NMSC-079, § 24, 880 P.2d

at 307. For example, an insucarcarrier can be liable for punitidamages “if it fds to exercise

even slight care in discharging its contrattlaigations to its insted.” 1994-NMSC-079, § 25,

880 P.2d at 307. The Supreme Court of New Mexicdertdear that this prciple supersedes its
previous holdings that punitive damages were only “exclusively” available for an insurer's

“recklessor grossly negligent conductPaiz v. State Farm Fi®@ Cas. Co., 1994-NMSC-079,

1 25, 880 P.2d at 307 (quoting Jessen v. National Excess Ins@and®89-NMSC-040, 1 8,

776 P.2d 1244, 1246 (emphasis in orajn Under New Mexico ate law, therefore, punitive
damages within the context of an insurance re@btmay be predicated on an insurer’'s “gross

negligence” and “evidence of an ‘ewilotive’ or a ‘culpable mentalate.” Paiz v. State Farm Fire

& Cas. Co., 1994-NMSC-079, 1 26, 880 P.2d at 308.
The Supreme Court of New Mexico also iflas the “culpable mental state” that is
required to support an award of piive damages to a plaintiff inéhcontext of breach-of-contract

cases and breach of insurance contract cd®aig v. State Farm Fi® Cas. Co., 1994-NMSC-

079, 1 27, 880 P.2d at 308. Specifically, as tiygr&me Court of New Mexico explains:

A mental state sufficient to support an award of punitive damages will exist
when the defendant acts with “reckless efgsrd” for the rights of the plaintiff --
i.e., when the defendakhowsof potential harm to the terests of the plaintiff but
nonetheless “utterly fail[s] to exercis@are” to avoid the harm. By contrast, a
defendant acting with gross negligeneavhich UJI Civil 13-1827 defines as a
failure to exercise even slight carecannot, solely because the defendant acted
with such negligence, be regarded as having a culpable or “evil” state of
mind. SeeW. Page Keeton et aProsser & Keeton on the Law of To8s34, at
212 (5th ed. 1984)(“[M]ost courts considéat ‘gross negligence’ falls short of a
reckless disregard of the consequenagd, differs from ordinary negligence only
in degree, and not in kind.”).
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Paiz v. State Farm Fire & Ca&So0., 1994-NMSC-079, 1 27, 880 P.2d at 308.

The Supreme Court of New Mexico explains titstrequirement for the plaintiff to show
a defendant’s “culpable mentah&t” is based on théews “endorsed by thauthorities we have

encountered in the area of damages.” RPaitate Farm Fire & Cas. Co., 1994-NMSC-079, | 27,

880 P.2d at 308.

We note that the position we now reafficomports with the view endorsed
by the authorities we have encouett in the area of damageSee, e.qg.Page
Keeton et al.Prosser & Keeton on the Law of To8s34, at 212 (5th ed. 1984) §
2, at 9-10 (for an award of punitive dages, “[t{lhere must be . . . such
aconsciousanddeliberatedisregard of the interests others that the conduct may
be called willful or wanton. There is geakagreement thateoause it lacks this
elementmere negligence is not enough, even though it is so extreme in degree as
to be characterized as ‘gross! . .”. . . .” (emphasisdaled; footnotes omitted)); 1
Dan B. DobbsDobbs' Law of Remedi&s3.11(2), at 472 (2d ed. 1993)(“[I]n spite
of the ‘gross negligence’ terminology, theurts seem largely agreed in practice
that bad conduct and bad states of dnare both required tgustify punitive
damages.”); Restatement (Second) of Torts § 908 (1979)(“Punitive damages may
be awarded for conduct thiat outrageous, becausetbe defendant's evil motive
or his reckless indifference to theights of others.”); Charles T.
McCormick,Handbook of the Law of Damag8¥9, at 280-81 (1935):

Since [punitive] damages are assed for punishment and not for
reparationa positive element of consciousongdoing is always requiredt must
be shown either that the defendant was actuated by ill will, malice, or evil motive .
. ., or by fraudulent purposes, or that he was so wanton and reckless as to evince
aconscious disregardf the rights of others. “Gross negligence” is a somewhat
ambiguous expression. In the senseextieme carelessness merely, it would
probably not suffice, but only vem it goes further and amountsctinscious
indifference to harmful consequenc¢Emphasis added; footnotes omitted.]

Our position also corresponds with the approach taken by most Sates.
e.g., Linthicum v. Nationwide Life Ins. C50 Ariz. 326, 330, 723 P.2d 675, 679
(1986)(in banc)(stating, in insurance casemhnsured sued insurer for breach of
contract: “In deciding whethlgunitive damages are awlable, the inquiry should
be focused upon the wrongdoer's mentakstat. The wrongdoer [insurer] must
beconsciously awaref the wrongfulness or harnmfess of his conduct and yet
continue to act in the same manner in deliberate contravention to the rights of the
victim [insured].” (emphasis added)juttle v. Raymondi94 A.2d 1353, 1360-61
(Me. 1985)(“It is generally accepted thmere negligence cannot support an award
of punitive damages. . . . Whatever diaive difference exists between mere
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negligence and ‘gross' negdigce, it is insufficient tqustify allowing punitive
damages based upon thedattlass of conduct.”).

Paiz v. State Farm Fire & Cas. Co., 1994-NM&, 1 27, 880 P.2d at 30Binally, the Supreme

Court of New Mexico draws its theory ftne awarding of punitive damages on a breach-of-
contract claim from the princigl that contract law is “a lavef strict liability, and the

accompanying system of remedies operates wittegard to fault.” _Paiz v. State Farm Fire &

Cas. Co., 1994-NMSC-079, 1 30, 880 P.2d at 300 (cisirg Allan Farnswdh, on Contract Law,

Farnsworth on Contracts § 12.8, at 190 (1990)). F¢#n v. Mid—Continent Sys., Inc., 841 F.2d

742, 750 (7th Cir. 1988)(“[L]iability for breach of coatt is, prima facie, stt liability. That is,

if the promisor fails to perform as agreedhas broken his contract even though the failure [was]
in no way blameworthy.”). Theupreme Court of New Mexico exgphs its reliance on contract
law principles for the awarding of punitive damages in the following way:

As a general principle, the purposeaointract law is to compensate the
nonbreaching party for the damages caused by the breaching party's
nonperformance. Romero v. Mervynl®89-NMSC-081, 1 30, 784 P.2d at 1000
(discussing “[tlhe general rule limity recovery in comact case[s] to
compensatory damages”). The amountreéovery shouldhot depend on the
manner in which the contract was &cbed, and the nonbreaching party should not
be able to extract an extra bonus frarbreach characterized by a high degree of
fault or resulting from a low degree of cdiieis a fundamental tenet of the law of
contract remedies that, regardless ofdharacter of the breach, an injured party
should not be put in a bett position than had the coatt been performed.”
Farnsworth, 8§ 12.8, at 189-%ke als® Arthur L. Corbin,Corbin on Contractg
606, at 647-48 (1960)(“[O]ne is held responsifolieharm to other# it is caused
by his ‘folly’ or his negligent mistake, butdresponsibility need not be carried so
far as to permit others to profit by reason of his mistake.”).

Paiz v. State Farm Fire & Cas. Co., 1994-NM®, 1 30, 880 P.2d at 309. Nonetheless, as the

Supreme Court of New Mexico qualifies, thera isarrow exception to the principle that a “party

should not be put in a better position than had tmract been performed.Paiz v. State Farm

Fire & Cas. Co., 1994-NMSC-079, 1 30, 880 P.2d at Jbfat exception is when state courts seek
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to penalize, with an award pfinitive damages, a fidant’s “conduct thatonstitutes a ‘wanton

disregard’ for the nonbreaching party's rights, or ‘bad faith.”” Paiz v. State Farm Fire & Cas. Co.,

1994-NMSC-079, 1 31, 880 P.2d at 3g8oting_ Romero v. Mervyn'4989-NMSC-081, | 26-37,

784 P.2d at 999-1002 (upholditige jury’s award opunitive damages when an agent made a
promise knowing that his employeould not be able to perform).

Importantly, as well, the Supreme CourtNdéw Mexico’s aims to prevent bad faith in
contract dealing by “implyig, in all contracts, aowenant of good faith andifadealing.” Paiz v.

State Farm Fire & Cas. Co., 1994-NMSC-079, 1880 P.2d at 309. As the Supreme Court of

New Mexico explained in Paiz v. State Fdfire & Cas. Co., 1994-NMSC-079, § 31, 880 P.2d at

309, “[t]he breach of this covenargquires a showing of bad faitht that one party wrongfully
and intentionally used the coatt to the detriment of thather party.” 1994-NMSC-079, | 31,

880 P.2d at 309 (citing Continentalt®sh, Inc. v. Freeport—McMoran, In@993-NMSC-039, 11

64-656, 858 P.2d 66, 82 (citation omitted), cert. derbéf U.S. 1116 (1994)). Nonetheless, the
implied covenant of good faith and fair dealisdimited, as the SupresnCourt of New Mexico
clarifies, and “protects” a plaiifit “only against bad faith” of alefendant, which isharacterized
as a defendant’s “wrongfand intentional affronts to the othegarty’s rights, omat least affronts
where the breaching party is consciously awararud, proceeds with deliberate disregard for, the

potential of harm to the othparty.” Paiz v. State Farm Fire & Cas. Co., 1994-NMSC-079, { 31,

880 P.2d at 309. The Supreme Countlefv Mexico, therefore, explains that the implied covenant
of good faith and fair ddéiag, across the regulaontract and insuranceogtract settings, “has
never, to our knowledge, been extended to praigainst [a defendan}’segligentconduct -- no

matter how grossly so.” Paiz v. State Fdrime & Cas. Co., 1994-NMSC-079, § 31, 880 P.2d at

309. Or, in other words, as the Supreme Coul®iv Mexico clarifies, “there is no implied
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covenant to exercise ‘ordinary care,’ or evergidicare’ and the fact thte breaching party may
not have acted with ordinary slight care is immaterial to the questions whether the contract has

been breached and, if so, what damages shoudavaeded for the breach.” Paiz v. State Farm

Fire & Cas. Co., 1994-NMSC-079, 1 31, 880 P.2d at 310.

As discussed in the Court’'s analysis of tfioungs’ breach-of-cordct claim, the Court
concludes that it cannot determimas,a matter of law: (i) wether the Youngs’ 2007 Case Tractor
should be classified properly as “business prop’ as to trigger an exclusion and a cap on
Hartford Insurance’s compensatory payout forttieft of the 2007 Case Tractor pursuant to the
Youngs’' under the Automobile Policy, see Complaint | 44, at 5, and (ii) whether Hartford
Insurance only compensated theungs for 12.48% of their parsal property coverage pursuant
to the Homeowners Policy, see Complaint { 425.atThe Court, therefore, denies Hartford
Insurance’s Motion to Dismiss the Youngs’ breaéttantract claim. Th€ourt, however, grants
Hartford Insurance’s Motion to Dismiss th@ithgs’ request for punitive damages in 53 of the
Complaint, pursuant to their breach-of-contreaim against Hartford Insurance.

As an initial matter, the Coudisagrees with Hartford Insurance’s contention that punitive
damages cannot be awarded on a@npiff’'s breach-of-ontract claim. _See MTD at 5; United

Nuclear Corp. v. Allendale Mut. Ins. Cd4985-NMSC-090, 16, 70 P.2d at 654. Instead, the

Court recognizes that, under New Mexico Ipamitive damages can be awarded on a plaintiff's
breach-of-contract claim, even in the context ofreurance contract, as long as the plaintiff can

show “evidence of bad faith or tice in the insurer’s refusal feay the claim.”_United Nuclear

Corp. v. Allendale Mut. Ins. Cp1985-NMSC-090, 1 16, 70 P.2d at 654. To support a punitive

damages award under New Mexico state law, anfpfamust show an insurer’'s bad faith by

advancing evidence that “the conduct of thewgdoer [is] ‘maliciouslyintentional, fraudulent,

- 123 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 124 of 176

oppressive, or committed recklessly or with a wamtisnegard to the plaintiffs’ rights.” Paiz v.

State Farm Fire & Cas. Co., 1994-NMSC-071P.24, 880 P.2d at 307 (quoting Loucks v.

Albuquergue National Bank1966-NMSC-176, | 48, 418 P.2d 191, 199. See also Green Tree

Acceptance, Inc. v. Laytoil989-NMSC-006, § 9, 769 P.2d 84, 87.

The Court concludes &l the Youngs do nadvance facts showingartford Insurance
acted in “bad faith” or allegedly underpaid thieungs on their insuranagdaims related to the
March 30, 2016, theft with condutttat was “maliciously intendnal, fraudulent, oppressive, or

committed recklessly or with a wion disregard to the plaintiffs’ghts.” Paiz v. State Farm Fire

& Cas. Co., 1994-NMSC-079, 1 24, 880 P.2d at 307 (quotations omitted). Although the Youngs
argue that the Coushould defer to its allegations that Hartl Insurance’s actions in underpaying

the Youngs under the AutomobilelRg and Insurance Policy wetenalicious, willful, reckless,
wanton, oppressive, in bad faiimd/or fraudulent,'Complaint § 53, a6, when assessing an
insurer’s “wanton disregdt for an insured’s rights under amsurance contract, the Court requires
that a plaintiff advance sufficient evidence of asuier’'s “culpable mental state.” Paiz v. State

Farm Fire & Cas. Co., 1994-NBL-079, { 27, 880 P.2d at 308. Tmurt must ensure the Youngs

meet this standard, because the Supreme CoitéwfMexico has clarified that, at the motion-
to-dismiss stage, even if a plaintiff can adsafiacts showing a defendant’s breach-of-contract

under_ Twombly and Igbal, this tes not imply any tsas for punitive damagewithout evidence

of such a culpable mental state or other fofroverreaching, maliciousy wanton conduct.” _Paiz

v. State Farm Fire & Cas.oG 1994-NMSC-079, | 24, 880 P.ad 307 (quoting Construction

Contracting & Management, Inc. v. McConndll2 N.M. 371, 375 (1991)). See Bell Atlantic

Corp. v. Twombly, 550 U.S. at 555; Ashcroft gbkl, 556 U.S. at 678. Here, the Youngs do not

provide evidence of Hartford Insurance’s culpafental state, but offemerely a “formulaic
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recitation” that Hartford Insurance’s actionsdenying the full scope of their Automobile Policy
and Homeowners Policy claims, were “malicipusliful, reckless, waton, oppressive, in bad
faith and/or fraudulent.” Comglat { 53, at 6. Withaumore evidence of Htord Insurance’s

alleged culpable mental stdt Paiz v. State Farm Fi& Cas. Co., 1994-NMSC-079, | 27, 880

P.2d at 308, the Youngs do not “rasseight to relief above the spulative level.” Bell Atlantic

Corp. v. Twombly, 550 U.S. at 555.

Furthermore, although the Youngs’ allege thiartford Insurancelid not offer them a
“reasonable explanation” fats cap on the compensatory damages on their 2007 Case Tractor
under their Automobile Policy, and its alleged depfahe full coveragewed to them under the
Youngs’ Homeowners Policy, See Response &g also Complaint $lat 3;id. 11 26-35, 37,

39, 45-47, at 4-6, the Court still concludes that the Youngs’ allegations do not support the awarding
of punitive damages in this case. The Caedches this determitian because the Court
concludes that the Youngs’ allebéacts do not fall witim the Supreme Court of New Mexico’s
designated exception obviating theed for an insured plaintiff to prove the defendant’s “wanton
disregard” for her or his rights, which, alternatiy; allows the insured to show that the insurer
“fail[ed] [to] exercise even slight care in dischmg its contractual obligations to its insured.”

Paiz v. State Farm Fire & 8aCo., 1994-NMSC-079, 1 25, 880 P&®B07. For example, if the

Youngs were to show that, Hartford Insurangken allegedly underpaying the Youngs, (i) acted
with “gross negligence” in the handling of thedfms claims -- which the Supreme Court of New
Mexico defines as failing to “exeise even slight care;- and (ii) subsequely acted with “wanton

disregard” for the Youngs rights when underpaying the Youngs, Romero v. Mervyn’s, 1989-

NMSC-081, § 23, 784 P.2d at 998, or waih “evil motive or culpablenental state,” Paiz v. State

Farm Fire & Cas. Co., 1994-NMS@79, § 25, 880 P.2d at 308, thea tourt could conclude that
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the Youngs have sufficientlyllaged Hartford Insurance’s “baith” to advance a claim for

punitive damages pursuant to their breach-of-contlagh, Paiz v. State Farm Fire & Cas. Co.,

1994-NMSC-079, 1 24, 880 P.2d at 307. Yet, nowhettedryoungs’ Complaint do they describe
Hartford Insurance’s procedure wrethods for handling their ctai See Complaint §{ 1-74, at
1-11 Moreover, the Youngs do not allege faetsding the Court to evenfer that Hartford

Insurance possessed a “wanton disregardtiferYoungs’ rights._Romero v. Mervyn’s, 1989-

NMSC-081, 1 23, 784 P.2d at 998. See CompHfini-74, at 1-11. Ultimately then, because
Court has no basis to determine that Hartlmslirance’s alleged underpayment to the Youngs’
was in “bad faith,” the Court dismisses the Youmgguest for punitive danggs pursuant to their

breach-of-contract claim against fitfard Insurance._Paiz %tate Farm Fire & Cas. Co., 1994-

NMSC-079, 1 24, 880 P.2d at 307.

Il THE UMA’'S § 66-5-301(A) DOES NO' COVER LOSS-OF-USE DAMAGES
ARISING FROM PERSONAL PROPERTY THEFT, THEREFORE, THE
YOUNGS ARE NOT ENTITLED TO COVERAGE FOR THE MARCH 30, 2016,
THEFT AND RELATED PROPERTY DAMA GE TO THEIR AUTOMOBILES.

The Youngs allege that Hartfofdsurance failed to provedthem UMA coverage related
to the March 30, 2016, theft of theiutomobiles._See Complain79-74, at 9. Pursuant to this
claim, the Youngs argue that they are d&ditto “recover the full extent of the
uninsured/underinsured motorist benefits issbhgdHartford Casualty Insurance Company and
which might be otherwise available to Plaintiffssaesult of the damages sustained in the subject
loss” because the loss of their property ifiefl the provisions under their Automobile
Policy. Complaint § 70, at 9. 8gifically, the Youngs state thikartford Insurance owes them
UM/UIM reimbursement under their policies, beaa(3$ “the theft of poperty was caused by one
or more unknown motorist [sic]; no one walked awath the property,” Compint § 71, at 9; (ii)

“[a]t the time of the loss, [they] were insurealsder one or more Hartford Casualty Insurance
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Company automobile policies providing uninsutedferinsured motorist coverage,” Complaint
72, at9; and (iii) they “have fully and completetymplied with all apptable terms and conditions
contained in the State Farm [siokurance policies at issue irghitigation,” Complaint § 73, at
9. For the aforementioned reaspas well, the Youngs contendaththey are entitled “to all
compensatory and punitive damages caused hbyrtkreown motorist.” Complaint 74, at 9.
Hartford Insurance argues, leoer, that benefits are navailable to the Youngs under
the UM/UIM statutes, because the Youngs’ Mia86), 2016, theft of their automobiles “does not
involve an uninsured vehicle driven by a thpatty, which is required by both the policy and New
Mexico law to recover uninsured motorist benefitdTD at 11 (citing Automobile Policy at 40-

45); Mortensen v. Liberty Mut. Ins., 2019 WL 1571730*&{concluding that the loss of stolen

cars is not covered under a differeninsured motorist statute);ddntain State Mur. Cas. Co. v.

Martinez, 1993-NMSC-003, 11 4-9, 848 P.2d 5279 (assessing UM coverage for purpose of
avoiding insurer paying out for unnecessary lidagion of coverage))). Hartford Insurance
explains further that the theft alleged by teaungs is not covered by the Automobile Policy,
because under the UM provisions at issue, ftbécy excludes vehicles to which insurance
applies.” MTD at 12. Hartford Insurance refares the following provisn that sets forth this
exclusion: “[u]ninsured motor Vécle means a land matgehicles of anyyipe: (1) To which no
liability bond or policy applies at the time tifie accident . . . .7  MTD at 12-13 (quoting

Automobile Policy at 41). See also id1&t(citing_ Dockery v. Allstate Ins. Co., 2020 WL59885,

*3-4 (concluding that the plailanguage of NMAC 13.12.3.14(@B)(b) -- the regulations
implementing New Mexico’s UMA, NMSA 1978 66-5-301 -- “exclude[fn insured’s stolen

vehicle from coverage under the UMA”); Mensen v. Liberty Mut. Ins., 2019 WL 1571730, at

*4-6 (granting the defendant’'s motion to dism@s the plaintiff's breach of contract claims
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relating to UM claims aerted under plaintiff's auto policytaf concluding that the New Mexico
Supreme Court has not yet decided if auto theft constitutes “injury to or destruction of property”
under New Mexico’s UMA)). Ultimately, therhecause Hartford Insurance argues that the
Youngs are not entitled any bengfunder the UM/UIM statutes,states that the Youngs are not
entitled to punitive damages under the statutes based on their property loss. MTD at 4 (quoting
Complaint 31 at 4).

The Youngs’ argument thaeithuninsured motorist poljccovers the March 30, 2016,
theft of their “2004 Ford F-350, 2010 JB trailer, 2007 Case Tractor with attachments, and other
miscellaneous items” by an “unknown motorist,” Complaint { 10, at 2, is contingent on whether
the phrase “injury to or desiction of property” in NewMexico’s UMA, NMSA 1978, § 66-5-

301(A) encompasses theft of their automabileMortensen v. Liberty Mut. Ins., 2019 WL

1571730, at *2. There are three relevsubsections in § 66-5-301 tlgatvern “[ijnsurance against

uninsured and unknown motorists.” UMA, N\B 1978, § 66-5-301. See Mortensen v. Liberty

Mut. Ins., 2019 WL 1571730, at *2. The Honorable &irKhalsa, United States Magistrate Judge

for the United States District Court for tBéstrict of New Mexi®, has explained:

In Subsection A, the statute requiresoanobile liability policies in New
Mexico to include coverage for injury t@r destruction of property . . . for the
protection of persons insured thereundého are legally entitled to recover
damages from owners or operators whinsured motor vehicles because
of . .. injury to or destruction of pperty resulting therefrom[.] NMSA 1978, §
66-5-301(A);seeJordan v. Allstate Ins. Cp.245 P.3d 1214, 1221 (N.M.
2010)(holding that a policy that does not comport with New Mexico law regarding
uninsured motorist coverage will be reformed to satisfy the law's requirements).
Subsection (B), in turn, requires “[tlhe nsured motorist covage described in
Subsection A” to include “underinsuremiotorist coverage,” and defines an
“underinsured motorist” as “an operatof a motor vehicle wh respect to the
ownership, maintenance or use of whichghm of the limits of liability under all
bodily injury liability insurance applicablat the time of the accident is less than
the limits of liability unde the insured's uninsured tooist coverage.” NMSA
1978, 8§ 66-5-301(B). Finally, Subsection &}s a minimum deductible for, and
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discusses the insured's rightreject, uninsured matst coverage. NMSA 1978,
§ 66-5-301(C).

Mortensen v. Liberty Mut. Ins., 2019 WL 1571730*2at To date, however, the Supreme Court

of New Mexico has not clarifieddhether “auto theft,” sth as that which the Youngs allege here,
constitutes “injury to or desiction of property” under the UMs § 66-5-301._See Arnold I, 760

F. 2d at 1295-12962d at 1300-1301; Achtl, Memorandum Opinionrad Order, at 28. See also

Mortensen v. Liberty Mutlns., 2019 WL 1571730, at *3.

In situations where the Supreme CourtN#w Mexico has not ruled on a legal issue
presented to a federal court, the Court mustsasstevant authority tpredict how the Supreme

Court of New Mexico would resolve the issuSee Wade v. EMCASCO Ins. Co., 483 F.3d 657,

666 (10th Cir. 2007); Erie Railroad Co. v. TompkiB84 U.S. at 72.  Accordingly, in this case,

the Court must predict how the Supreme Coull®@iv Mexico would decide whether automobile
theft, damages to property related to theft, bnsd of use of property constitutes “injury to or

destruction of property” undehe NMSA 1978, 8§ 66-5-301.e8 Wade v. EMCASCO Ins. Co.,

483 F.3d 657, 666 (10th Cir. 2007). See alspokd I, 760 F. Supp. 2d at 1286; Mortensen v.

Liberty Mut. Ins., 2019 WL 1571730, at *3. In kiag a prediction regarding how the Supreme

Court of New Mexico would decidie legal issue, “the Courthguld be guided by the decisions
of New Mexico's lower courts, appellate decisitnosn other states with similar legal principles,
district court decisions tarpreting New Mexico lavand the general weighnhd trend of pertinent

authority.” Wade v. EMCASC@ns. Co., 483 F.3d at 666.

To predict the Supreme Court of New Mexg&coonclusion regarding whether “auto theft”
constitutes “injury to or destction of property” under 8§ 66-5-301he Court relies on its previous
opinion in_Arnold |, 760 F. Supj2d at 1295-1296, as well as itsawubsequent opinions in the

same case, Arnold Il, 827 F. Supp. 2d at 18801 and Arnold Ill, Memorandum Opinion and
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Order, at 28. In Arnold I, the Court suneslythe text of the UMA, NMSA 1978,8 66-5-301, the
text of the Mandatory Financial Respinility Act, NMSA 1978, 88 66-5-201 - 66-5-239

(“MFRA"), and relevant case law from around tbeuntry assessing whether theft or loss of
property constitutes property damage. Adipl760 F. Supp. 2d at 1293, 1295-1296 (citing Harry

Winston, Inc. v. Travelers Indem. Co., 366 F. Supp. at 988);); Travelers Insurance Companies v.

P.C. Quote, Inc., 570 N.E.2d 614, 616-18 (lll. App.I291)(stating that the “loss of computers”

is not property damage, and digjuishing “damage to propertya loss of property”); General

Insurance Co. of America v. Palmetto BaR83 S.E. 2d 699, 701-702 (1983ncluding that the

loss of use of the property wast “property damage” under theres of the liability insurance
policy -- which defined property daage as “injury to or desiction of tangible property” --
because the only damage alleged was “wrongful deprivation of property, not physical injury to

property”); State vGlens Falls Ins. Co., Inc., 315 A.2d 28I074). Based oits assessment of

relevant case law, as well as its assessmehedéxt of the UMA anMFRA, the Court concluded

that “there are reasonable grounds to believettigaSupreme Court of New Mexico would follow

the analysis of the courts that have held tiheft of property does not constitute property damages
under the UMA.” _Arnold |, 760 F. Supp. 2d #B01. The Court reached this conclusion by
sequentially addressing the plaintiff's variogsntentions relating to the requisite liberal
construction of the UMA under New Mexico state law and the remedial policy purposes

underlying the UMA. _See Arnollj 760 F. Supp. 2d at 1295-1286ting Romero v. Dairyland

Insurance Co., 1990-NMSC-111, 803 P.2d at 245).
First, the Court respondedrectly to the plaintiffs argument that the Court must

“liberally” construe the UMA “b implement its remedial purp@$ Arnold |, 760 F. Supp. 2d at
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1295. The Court explained that it believed, indtehat the New Mexico Legislature deliberately
omitted “loss of use or theft” withithe UMA'’s § 66-5-301, see NMSA 1978, § 66-5-301:

The Court finds that the omission fafss of use language in the UMA
indicates that the New Mexico Legislatuntended the omigsn, and declines to
disregard the statute's plaianguage, even though Nevexico courts liberally
construe the UMA. A court's central @amn, in construing a piécular statute “is
to determine and give effect to the intefhthe legislature,” Site ex rel. Klineline
v. Blackhurst 1988-NMSC-0151 11, 749 P.2d at 1114 (citation omitted), “using
the plain language of the statute as the pryrivadicator of its iment,” City of Santa
Fe v. Travelers Cas. & Sur. C2010-NMSC-010, 228 P.3d, 483, 486. The UMA
states that, insurance policies should prowideerage for “bodilyinjury or death
and for injury to or destruction of propgft“for the protection of persons insured
thereunder who are legally entitled tcover damages from owners or operators
of uninsured motor vehicles because of boihjyry, sickness or disease, including
death, and for injury to or destructiaf property resulting therefrom.” NMSA
1978, 8§ 66-5-301. The statute's language does not require coverage for the loss of
use of property. Because New Mexico courts look to the statute's plain language as
the primary indicator of theegislature's intent, thed@rt finds that the language
of the statute indicates that the New MexLegislature did naintend to require
coverage for loss of use in the UMA.

Arnold |, 760 F. Supp. 2d at 1295-96.

The Court then responded to the plaintiff sitamtion that the MFRA'’s language suggests
that the New Mexico Legislaterintended the UMA to require werage for “loss of use of
property.” _Arnold I, 760 F. &p. 2d at 1296. The Court dissed this argument as well by
outlining the rationale for its adherence to a narstatutory construction aghe UMA. Arnold |,
760 F. Supp. 2d at 1296 (stating tha Court “does not believe thiadtis required to or should
consider the words in a separate and unrelaeddtstin its statutory interpretation, and add a
phrase from one missing in the other”).

The UMA is in Chapter 66, which relates to motor vehicles. The Court has

not found any cases discussing loss of use damages in the context of the New

Mexico Insurance Code. Farese reasons, the Court does believe that it must

or should consider the language of the New Mexico Insurance Code in its

interpretation of the UMA. The Court will, however, consider the language of the

MFRA in its statutory interpretation. @pter 66 of the Ne Mexico statutes
contains both the UMA and the MFRA and the UMA references the MFRA.
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SeeNMSA 66-5-301 (stating that “unlessoverage is provided therein or
supplemental thereto in minimuimits for bodily injury ordeath and for injury to
or destruction of property as getth in Section 66-5-215 NMSA 1978").

The Court is not convinced, howeveratlhthe inclusion of the language of
loss of use in the MFRA means that it sldowead the language of loss of use into
the UMA. The subject matter of the MFRA and of the UMA is similar. Both the
UMA and the MFRA were enacted in 198Bhe Court will presume that the New
Mexico Legislature knew the intricaciestbé laws that it wasnacting in the same
legislative session and was a@af the differences betweéhe statutes concerning
similar subject matter. Séterrera v. Quality Imports1999-NMCA-140, | 7992
P.2d 313, 315-16 (stating that the New Xide courts presume that the New
Mexico Legislature knows of the existing law when it enacts legislation). That the
UMA does not contain the language of ladsise when the MFRA -- which was
enacted at the same time -- doesgampelling evidence that the New Mexico
Legislature intentionally excluded thenfpuage of loss of use in the UMA.
SeeHanson v. Turney2004-NMCA-069,1 12, 94 P.3d 1, 4 (stating that, where
the New Mexico Legislature has includeddaage in one statute but not in another
statute, it is “compellinggvidence that the legislature” intended to exclude the
language). The Court will decline to readch language into the UMA when it
appears that the Legislature's onmagssdf the language was intentional.

Arnold |, 760 F. Supp. 2d at 1296-97.
Finally, after clarifying its reading of the gislative intent undeying the UMA, the Court
proceeded to address the plaintiff’'s policy argntribat reading the UMA to include “theft” and

“loss of use” is required to further the remedial purpose of the statute. Arnold I, 760 F. Supp. 2d

at 1297. While the Court concedibat there are imptant remedial purpes underlying the New
Mexico Legislature’s enactmeat the UMA, the Court emphasd the “sound policy reasons for
the Legislature not to require loss-of-use coveliageninsured motorist policies in the state of
New Mexico.” Arnold |, 760 F. Supp. 2d at 1297.

An insurance company is free to prawidoverage as broadly as it desires,
and an insured is free to negotiate for more coverage; more coverage will likely
come at a cost. Insurance companies eonsumers are free let the market
dictate their preferences, needs, caatsl choices. When ¢hLegislature requires
coverage, however, neither the insuamompany nor theonsumer have any
choice in the matter; the motorists shypurchase—and the insurance company
must provide -- that coverage. The burdmposes a cost on motorists that they
cannot avoid. The Legislatutleus may desire to tailorélrequirements as precisely
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and narrowly as possible to achieve its intended result without being any broader
than necessary.

Here, the Legislature primarily wantedotorists to carry insurance that
would protect them against “bodily injury . , and . . . injury to or destruction of
property,” NMSA 1978, § 66-801A, if an uninsurednotorist hit them. If a
motorist is hurt in an automobile accidemtd loses his or her car, society could
suffer in a number of ways—Iloss inggiuctivity, and the public might have to
assume the burden of medical caree Ttegislature may not have been as
concerned about theft, figmg that a motoristould insure in ta market against
that risk if he or she wished.

The wealthy can handle increased ctstsninsured motorist coverage. As

both the Legislature anddltitizens of New Mexico know, many drivers do not

buy insurance, because they cannot afford it. Many of New Mexico's poor, which

contains illegal aliens who have dzg licenses, see 18.19-5-12 NMAC (June 29,

2001, as amended through July 31, 2009) nafiidve without coverage because of

the cost. The Legislature could have made a sensible decision that minimal

coverage was better thandiliac coverage, if the co$br loss of a car and other

bells and whistles would place an undueden on people who could not afford

increased costs to unirea motorist coverage.

Arnold I, 760 F. Supp. 2d 1272, at 1297-98. Ultimateased on the Court’s interpretation of the
UMA'’s plain language, as well as its discusswinthe policy rationales underlying minimal
coverage under the UMA, theoGrt granted summary judgment the plaintiff's claims against

an insurer for loss-of-use bdite under the UMA._See Arnold I, 760 F. Supp. 2d 1272, at 1297-
98.

Comparably, in Arnold II, 827 F. Supp. 2d 101, the Court also edicted that, “as a
matter of law, the Supreme Cowoif New Mexico would concludthat UMA coverage would not
include loss-of-use damages argsifrom theft of pemsnal property[.]” 827 F. Supp. 2d at 1201.
Analyzing the same question whether UMA cage includes loss-of use damages stemming
from theft of an insured’s pessal property, in Arnold Ill, Memorandum Opinion and Order, at

28, the Court reconfirmed that “injury to orgtieiction of property’'in the UMA’s § 66-5-301

does not encompass loss or use from theft. Arnold Ill, Memorandum Opinion and Order at 28.
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The Court predicted that the Supreme Court of New Mexico would not conclude that the theft of
property constitutes property damage under § 8685bby referencing the rationales it outlined in

its prior Memorandum and Order, filddovember 12, 2010, 750 F. Supp. 2d 1272 (D.N.M.
2010)(Browning, J.)(Doc. 99)(“MOQ"), which ewsted the specific issue whether the UMA
provides coverage for $s of property use.

In its MOO, the Court set forth thefidirences in the New Mexico insurance
code between “property insurance” anéhicle insurance”; law regarding whether
the loss of property througtheft is equated with ‘foperty damage”; and law
regarding whether loss-of-use damages recoverable without accompanying
physical damage. MOO at 24-25, 28-35. The Court noted that “[tihe UMA
provides coverage solely for ‘injury to destruction of property.” MOO at 46
(quoting NMSA 1978, § 66-5-301A). Based the applicable statutes and case
law, the Court concluded that, “everthE UMA requires coverage for loss-of-use
damages, it would not providmverage for the theft dhe Plaintiffs' property.”
MOO at 42-48 (analyzing the cases irtigpf Chavez v. State Farm Mut. Auto.
Ins. Ca, 1975-NMSC-011, 1 6, 533 P.2d 100, 108havez v. State Farm noted
that the Legislative purpose in enactiitgmpulsory uninsuredhotorist coverage
was to place the injured policyholder in the same position, with regard to the
recovery of damages, that he would h&een in if the tortfeasor had possessed
liability insurance.” 1975-NMSC-011, 1 6, 533 P.2d0, 102 (internal quotation
marks and citations omittedAdditionally, the Court encluded that the Supreme
Court of New Mexico’s opinion in Css v. Scott, 1994-NMSC-008, 11 5- 6 868
P.2d 648, 650, indicated that they woulot likely award loss-of-use damages
where there was no accompanying property damage. See MOO at 49-52. ... [T]he
Supreme Court of New Mexidmas consistently interchged the phrasénjury to
or destruction of property” ithe vehicle-liability insunace statutes with the phrase
“property damage.”_See.g, Progressive Nw. Ins. Co. v. Weed Warrior Servs.
2010-NMSC-050, 1 5, 245 P.3d 1209, 1211 (stating that, “the minimum limits are
defined in the [MFRA] as . . . $10,000rfproperty damage”); State Farm Auto.
Ins. Co. v. Ovitz1994-NMSC-047, § 7, 873 P.2d 979, 982 (stating that a policy
that “pay[s] damages for bodily injury qroperty damage [thian insured is
legally entitled to collect” from an uninsured motorist “comports with” the
UMA); Fernandez v. Farmers Ins. Co. of Ari¥993-NMSC-035, 857 P.2d 22, 24
n. 2 (noting that the UMA “requires thdt automobile liability policies issued in
New Mexico include coverage for bodilgjury and property damage caused the
insured by an uninsured motorist”).

Arnold 1l, 827 F. Supp. 2d at 1301-02.

-134 -



Case 1:19-cv-00688-JB-GJF Document 45 Filed 11/30/20 Page 135 of 176

Based on the Court’s assessment of casesnitluded that, because “Clark v. Cassetty’s

broad definition of damage ta right could make the uninsuredotorist coverage almost

unlimited,” Arnold Il, 827 FSupp. 2d at 1301-02 (citing Clav. Cassetty, 1962-NMSC-150, 376

P.2d 37, then, “as a matter oiMathe Supreme Couof New Mexico would conclude that UMA
coverage would not include loss-of-use damagessng from theft of pesonal property,” Arnold

Il, 827 F. Supp. 2d at D3-02 (citing_State Faruto. Ins. Co. v. Ovitz1994-NMSC-047, { 12,

P.2d at 982 (“While it is importamd protect theublic from irreponsible or impeanious drivers,
uninsured motorist coverage is not intendedprovide coverage in every uncompensated
situation.” (internal quotation maslomitted)). In addition, thedtirt based this prediction on the
fact that “New Mexico courts ka indicated that they would nlitely award lossof-use damages
without accompanying property damageArnold II, 827 F. Supp. 2d at 1301-02.

Magistrate Judge Khalsa agreed with @murt’'s holdings in_Anold |, Arnold II, and

Arnold lll. See Mortensen v. Liberty Mut.dn 2019 WL 1571730, at n.4. Using this reasoning

as backdrop, Magistrate Judghalsa conducted her own statyt@nalysis of the UMA’s § 66-
5-301(A).

The Uninsured Motorist Act does not define the phrase “injury to or
destruction of property.” Thusinless legislativetent is to thecontrary, it should
be given its ordinary meamy. According to the vast maijty of courts, the phrase
“injury to or destructiorof property” and its analogproperty damage,” do not
ordinarily denote theft. Steven Plgt al, Couch on Insurance, 8§ 126.37 (3rd ed.)
(“Consistent with the view that ecaomic loss does not equal property damage,
wrongful conversion or theft of propertyatso not regarded gsroperty damage.’
"); seeCollin v. Am. Empire Ins. Cp26 Cal. Rptr. 2d 391, 407-08 (Cal. Ct. App.
1994)(collecting cases in support of the prafpas that “[v]irtually every court to
consider the question has agreed thahversion’ of propertyis not ‘property
damage’ ");Arnold I, 760 F. Supp. 2d at 1290-94, 1299-1300 (collecting cases
concluding that loss or theft of property da®t constitute “injury to or destruction
of property”);see alsd.amb v. Randall618 P.2d 379, 381 (N.M. Ct. App. 1980)
(holding that a statute imping parental liability forproperty their son “damaged
or destroyed” did not render parents liafdethe value of property their son stole
because the property was not “physicallytitated or damaged”)Consistent with
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these authorities, the phrase “injury todestruction of property” in Section 66-5-
301(A) ordinarily signifiss physical mutilation or damage, and not the&eBaker

v. Hedstrom309 P.3d 1047, 1054-55 (N.M. 2013)(indingtthat in construing the
language of a statute, the New Mexico &mpe Court presumesatthe legislature

is aware of existing common law, and that its enactments are consistent therewith).

Mortensen v. Liberty Mut. Ins., 2019 WL 1571730, at *3.

Ultimately, through both her statutory anasysand reliance on relevant authority,
Magistrate Judge Khalsa concluded that, becahgeNew Mexico Sugrme Court will not add
requirements to the statute or read into it languagieighot there . . . the Court predicts that the

New Mexico Supreme Cotnvould hold that the New Mexico Qeslature did nointend uninsured

motorist coverage to compensate insureds ftoraobile theft.” _Mortensen v. Liberty Mut. Ins.,
2019 WL 1571730, at *3.

Notwithstanding the Court’s hadihgs in_Arnold |, 760 FSupp. 2d at 1286, Arnold I, 827

F. Supp. 2d at 1300-1301; and Arnold Ill, Maaredum Opinion and Order, at 28, and Judge

Khalsa’s holding in Mortensen v. Liberty Muns., 2019 WL 1571730, &8-*4, the Youngs urge

the Court to adhere wliberal interpretation of UMA covega. See Response at 16. The Youngs
rationalize their argument by refe@ng the holdings and dictaf the Supreme Court of New

Mexico in Schmick v. State Farm Mut. Auto. Ins. Co. v. LuebhE385-NMSC-073, | 10, 704

P.2d at 1095, and Phoenix Indem. Ins. Co. v. P20iB60-NMSC-023, 11 7-8, 9 P.3d at 642, which

they contend have interpreted the UMA lidgréao advance the UMA's intended purpose: “to
place insured persons in the sgmasition as if the uninsured motorist had insurance.” Response

at 16 (citing_Schmick v. State Famut. Auto. Ins. Co. v. Luebber§985-NMSC-073, 1 10, 704

P.2d at 1095). The holding in_Schmick v. 8Stdarm Mut. Auto. Ins. Co. v. Luebbers

1985-NMSC-073, 1 10, 704 P.2d at 1095, in particudacording to the Youngs, means that

“[ulninsured motorist coverageiistended to act in place of the tortfeasor’s liability policy, placing
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victims in the same position they would have beahtime tortfeasor had coverage.” Response at

16 (citing _Schmick v. State FarWMut. Auto. Ins. Co. v. Luebberd985-NMSC-073, § 10, 704

P.2d at 1095). Equally, theodngs argue that thdMA has been “interpreted liberally to
implement its remedial purpose,” meaning tHany provision allowing for an exception to
uninsured motorist coverage isictly construed to protect thiesured.” Response at 16 (quoting

Phoenix Indem. Ins. Co. v. PulB000-NMSC-023, 1 7-8, 9 P.3d at 642).

The Court agrees with the Youngs that thevNé&exico Legislature intended for the UMA
to be interpreted to furer “its remediapurpose.” Response at 18rnold Il, 827 F. Supp. 2d at
1296. The Court also recognizeattthe Supreme Court of New Mexico has indicated that § 66-
5-301’s purpose is to protect the public againke “hazard of culpable uninsured motorists.”

Mortensen v. Liberty Mut. Ins., 2019 WL 1571730, a{g8otations omitted). As the Court noted

in Arnold 11, 827 F. Supp. 2d at 1296:

The Supreme Court [of New Mexico] imggets the UMA in a significantly
different way than it does other statutegtiectuate the UMA remedial purpose.
In Jordan v. Allstate Ins. Ca&?010-NMSC-051, 245 P.3d 1213, the Supreme Court
of New Mexico recently ephasized: “When construing the legislative intent
behind our UM/UIM statute, this Court hlmg applied a ‘qualitatively different
analysis' than we use when construingiynather types of statutes and insurance
policies.” Jordan v. Allstate Ins. CR010-NMSC-051, { 15, 245 P.3d at 1219. It
also stated that, “[ijn a consistent lineaafses, this Court has liberally interpreted

[the UMA] and its implementing regulation . for
their remedial purposes.Jordan v. Allstate Ins. Ca2010-NMSC-051, | 15, 245
P.3d at 1219.

Arnold 11, 827 F. Supp. 2d at 1296.
Nonetheless, the Court considers the Supr@uourt of New Mexics discussion of § 66-
5-301’s legislative intent in lighdf the Supreme Court of New Mieo’s holding in_State Farm

Auto. Ins. Co. v. Ovitz, 1994-NMSC-047, { 12, 873dPat 982, where the Supreme Court of New

Mexico clarified that “uninsuredhotorist coverage is not intertléo provide coverage in every
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uncompensated situation.” 1994-NMSC-047, 18/8 P.2d at 982. See Mortensen v. Liberty

Mut. Ins., 2019 WL 1571730, at *4Jnder the directive of the SeaFarm Auto. Ins. Co. v. Ovitz,

1994-NMSC-047, 1 12, 873 P.2d at 982, then, the Court agrees with Magistrate Judge Khalsa’s

assessment in Mortensen v. LityeMut. Ins., 2019 WL 1571730, &4, where she explains that,

because

[clomprehensive insurance coveragelally protects against the distinct
hazard of vehicle theft, [and because] the Court [has not] uncovered, any authority
for the proposition that vehieltheft falls under the umbl® of uninsured motorist
coverage as well . . . [tloonstrue Section 66-5-301 -statute intended to remedy
the hazard of culpable uninsured motaristto cover thefiyould expand the scope
of the statute well beyond its purpose.

Mortensen v. Liberty Mut. Ins., 2019 WL 1571730, at *4. In addition, as Magistrate Judge Khalsa

notes, construing 8 66-5-301 broadly to cover vehiceft would “also add requirement that the

New Mexico Legislature could ke, but did not include in thetatute, namely, that every
automobile liability insurance policy in New Mexig@oovide coverage for auto theft. The Court
cannot reasonably conclude that the New Mexico Supreme Court would take such a view.”

Mortensen v. Liberty Mut. Ins., 20MYL 1571730, at *4 (citation omitted).

Finally, Section 66-5-301(A), when vied as part of Section 66-5-301 as
a whole, forecloses any reasonable pobsitthat the New Mexico Legislature
intended uninsured motorist policies to cangate insureds for vehicle theft. As
previously discussed, Section 66-5-F)(requires the uninsured motorist
coverage under Section 66-5-301(A) telude underinsured narist coverage.
Id. Critically, Subsection (B) goes on to define an “underinsured motoriséiras “
operator of a motor vehiclevhose liability inswance “at the time ahe acciderit
is less than the limits of liabilityunder the insured's uninsured motorist
coverage.ld. (emphasis added).

Read together as parts of a harmas whole, Subsections (A) and (B)
unequivocally indicate that the New Mexicegislature intended Section 66-5-301
to require automobile liability surers to provide coverage fawter alia, “injury
to or destruction of property” arising from an “accident” with the “operator” of an
uninsured or underinsured motor vehicl&s such, Section 66-5-301 as a whole
contradicts the notion that msured motorist policies must also provide coverage
for the circumstances alleged in Plaintiff's Complaint -- where there has been no
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“accident,” Plaintiff's property has notén “injured” or “destroyed,” and the
“operator[ ] of [an] uninsted motor vehicle[ ]” dichot cause the claimed loss.

Mortensen v. Liberty Mut. Ins., 2019 WL 1571730, at *4.

As the Court recognized in Arnold Il, 827 $upp. 2d at 1289, the Supreme Court of New
Mexico “interprets the UMA in a significantly diffenéway that it does other statutes to effectuate
the UMA’s remedial purpose,” 827 F. Supp. @d1296. The Court, however, continues to
rationalize the UMA’s remedigdurpose with the Supme Court of New Mexb’s indication of
limits to indefinite UMA coverage, pursuant to giénciple that “uninsurednhotorist coverage is

not intended to provide coverage in every uncompensated situation.” State Farm Auto. Ins. Co. v.

Ovitz, 1994-NMSC-047, 112, 873 P.2d at 982. Thesgdjnm turn, as the Court has explained,
are likely a function of the New Mexico Legature “desir[ing] to tailor the [insurance]
requirements as precisely and narrowly as passiblprovide a minimunamount of coverage to
insurers, yet still allowing room fansureds to “negotiate for moo®verage.”_Arnold I, 760 F.
Supp. 2d 1272, at 1297-98. Ultimigtethen, based on the Cowtévaluation of the Supreme

Court of New Mexico’s holding in State Famwto. Ins. Co. v. Ovitz, 1994-NMSC-047, 112, 873

P.2d at 982,, and the Court’'s assessment of tineNiexico Legislature’sntent in_Arnold |, 760

F. Supp. 2d 1272, at 1297-98, when evaluating thengs’ specific claims for UM/UIM benefits
here, the. Court reaffirms its ptisn that 8 66-5-301’s coverage ftinjury to or destruction of
property” does not include the Youngs’ vehicle thefrelated property damage. See Arnold I,
827 F. Supp. 2d at 1201. Although the Youngs argatetkie Court should construe the statute
liberally in the insured’s favothe Court concludes dh this reading wodl be beyond the scope
of the statutory language, and it would “purpott]add a requirement [that] the New Mexico
Legislature did not express or ilgplnamely, that every automddiiability insurance policy in

New Mexico must provide coverafm loss of use arising from the theft of a vehicle.” Mortensen
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v. Liberty Mut. Ins., 2019 WL 1571730, at *4. T@eurt, therefore, dmisses the Youngs’ claim

for UM/UIM benefits against Hartford Insurance.

V. BECAUSE THE YOUNGS' AUTOMOBILE THEFT AND PROPERTY DAMAGE
ARE NOT COVERED UNDER THE UMA'S § 66-5-301,THE YOUNGS ARE NOT
ENTITLED TO PUNITIVE DAMAG ES UNDER THE UMA.

In the case that the UMA covers the Younggsbawobile theft, the Youngs urge this Court
to evaluate the awarding of ptime damages under a liberal irgeetation of UMA._See Response
at 16. The Court’s liberal intgretation of a punitive damages award under the UMA, would,
according to the Youngs, be consistent with thidihg of the Supreme Court of New Mexico in

Stinbrink v. Farmers Insurance Company of Arizod890-NMSC-108, 803 P.2d at 664-

65. Although the Court agrees withe Youngs that punitive damages are available to insureds

under the UMA, see Stinbrink #Farmers Ins. Co. of Arizona, 1990-NMSC-108, 4, 803 P.2d at

666, because of the Court’s determination thatUMA'’s § 66-5-301 does not cover the Youngs’
March 30, 2016, automobitbeft and related property damagjfee Court concludes that punitive
damages are not available to the Youngs utitetJMA in this case, see NMSA 1978, § 66-5-
301.

In Stinbrink v. Farmers Burance Company of Arizond990-NMSC-108, 9 1-2, 803

P.2d at 664-65, the Supreme Court of New Mexaddressed whether the UMA requires an
uninsured motorist insurance carrier to pdevpolicyholders coverage for punitive damages
against uninsured motorists. 1990-NMSC-1081-9f 803 P.2d at 664-65. When addressing the
guestion, the Supreme Court of New Mex@mcknowledged that the UMA does not provide

specifically for punitive damages. Stinik v. Farmers Insurance Company of Arizph890-

NMSC-108, 11 1-2, 803 P.2d at 664-665. Nonetheless, after questioning whether the New Mexico

Legislature intended that the UW& phrase, “legally entitled toecover,” encompasses punitive
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damages, the Supreme Court ofANdexico ultimately answered the affirmative._Stinbrink v.

Farmers Insurance Company of Arizod890-NMSC-108, 1Y 1-2, 803 P.2d at 664-665. The

Supreme Court of New Mexico, therefore, hdlust, while punitive damages are not a mandatory
part of liability coverage and an insurer caxclude punitive damages, under the UMA, UM
coverage encompasses coverage for punitaraages under the UMA cannot exclude punitive
damages -- even if the UMA’s language does not explicitly address punitive damages. _Stinbrink

v. Farmers Ins. Co. of Ariz1990-NMSC-108, 1 1-2, 803 P.2d at 664-665)(“We have thus

determined that punitive damages are as myudrtaof the potential award under the Uninsured
Motorist Statute as damages for bodily injury, and therefore they cannot be contracted away.").

See NMSA 1978, § 66-5-301(A). The Youngs arthet the holding irStinbrink v. Farmers

Insurance Company of Arizond990-NMSC-108, 11 1-2, 803 P.2d6f4-665, is applicable to

this case, and, therefore, theut should conclude that the WAVprovides the Youngs coverage
and punitive damages -- despite them being insured -- for the same amount and damages they
“would be entitled to recover against eulpable uninsured, even unknown motorists

[sic].” Response at 17See Stinbrink v. Farmersdarance Company of Arizona990-NMSC-

108, 11 1-2, 803 P.2d at 664-665.

Hartford Insurance responds to the Youngsjuest that the Court allow the Youngs to
recover punitive damages underlzetial reading of the UMA withwo arguments. See MTD at
4. First, Hartford Insurance argues that, becthus&MA does not cover the Youngs’ automobile
theft, then the Youngs are not entitled to pueitdlamages for their UMA claim by default. See
MTD at 4. In the alternative, however, Hartfdrsurance argues that, because the Youngs lack

any facts to support that the theft of their peatgroperty included acthat were “malicious,
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willful, reckless and wanton,” MTD at 4, the Youngse, therefore, not entitled to “recover
punitive damages stemming from the property loss,” MTD at 4.

Based on the Supreme Court of New Mexidwéding in_Stinbrink v. Farmers Ins. Co. of

Arizona, 1990-NMSC-108, T 4, 803 P.2d at 666, @oairt agrees withe Youngs that, under
New Mexico state law, punitive damages maydmmverable under UMA property damage limits.
See 1990-NMSC-108, 4, 803 P.2d at 666. Nonethddesause, as the Court discusses in Part
Il of the Analysis, the UMA’s § 66-5-301(A)’s “injyrto or destruction of property” clause does
not cover the theft of th¥oungs’ 2004 Ford F-350, 2010 JBites, 2007 Case Tractor with
attachments, and “other miscellaneous property that was identified,” Complaint § 6 at 2, the Court
concludes that the Youngseamot entitled legally to punite damages in this case.

The Youngs are correct in stating that, uridew Mexico law, the UMA'’s § 66-5-301(A)
“requires that an insurance policyontain uninsured motorist coage for the protection of
persons insured ¢éneunder who aregally entitledto recover damages from owners or operators
of uninsured motor vehicles because of bodily injuty death * * * or destruction of property.”

Response at 17 (citing Stinbrink v. Farmias. Co. of Arizona, 1990-NMSC-108, { 4, 803 P.2d

at 666 (internal quotations omittéeinphasis in original). Furthmore, in_Stinbrink v. Farmers

Ins. Co. of Arizona, 1990-NMSC-108, 1 4, 802dPat 666, the Supreme Court of New Mexico

emphasized that even though “[p]unitive damagesrat specified in thstatute . . . [tjhose
damages that a victim of an uninsured tort-feasight be legally entifd to recover undoubtedly
include punitives,” because the “legislaturéemd[ed] that punitive damages be included in

Section 66-5-301(A)’'s term ‘legal entitled to recover.” _Stinbrink v. Farmers Ins. Co. of

Arizona, 1990-NMSC-108, 4, 803 P.2d at 66tating NMSA 1978, § 66-5-301(A)). The

Supreme Court of New Mexico based its deteatiom of the New Mexicd.egislature’s intent
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underlying 8 66-5-301(A) on its prigeasoning in _Stewart v. SgaFarm Mutual Automobile

Insurance Co., 1986-NMSC-073, | 5, 726 P.2dl2it6. In Stewart v. State Farm Mutual

Automobile Insurance Co., 1986-NMSC-073, 36 P.2d at 1376, the Supreme Court of New

Mexico evaluated an insured’s similar requies punitive damages under the UMA’s 8§ 66-5-
301(A). When assessing whether § 66-5-30Hwed for the awarding of punitive damages,
the Supreme Court of New Mexico reasoned thatimportant policy purposes of protecting the
insured in New Mexico led to the reasonablielience that the New Mexico State Legislature
intended to allow for the awardimg punitive damages pursuant to § 66-5-301(A)’s term “legally

entitled to recover.” Stinbrink v. FarmerssIrCo. of Arizona, 1990-NMSC-108, 9 5, 803 P.2d at

665 (citing_Stewart v. State Famfutual Automobile Insurance Cd986-NMSC-073, § 9, P.2d

at 1376).

In Stewart v. State Farm MutuAlutomobile Insurance Cal986-NMSC-
073, 1 5, 726 P.2d at 1376, we determitiet the legislative purpose behind
enacting compulsory uninsuretbtorist coverage is “‘to protect the insured against
the financially unresponsible motorist, notprotect the insurance company.’ * *
*, [T]he only condition to protection under the provision is thia¢ ‘injured person
must be legally entitled to recov@@mages from the uninsured motoristStewart
v. State Farm Mutual Aamobile Insurance C01,986-NMSC-073, § 5, 726 P.2d
at 1376 (quotingsantt v. L & G Air Conditioning1983-NMCA-083, { 17, 680
P.2d 348, 353. The court 8tewartaccordingly concluded thautder the New
Mexico statute, uninsured motorist coverage includes coverage for punitive
damages. Stewart,1986-NMSC-073, § 5, 726 P.2d 1376 (emphasis added).
We have thus determined that punitive dansagye as much a part of the potential
award under the uninsured mo$b statute as damages foodily injury. . . .

Stinbrink v. Farmers Ins. Co. of &pna, 1990-NMSC-108, § 5, 803 P.2d at 665.

Based on the Supreme Court ofviNBlexico’s directives in nbrink v. Farmers Ins. Co.

of Arizona, 1990-NMSC-108, 1 5, 803 P.2d at 665Qbart agrees with the Youngs that punitive
damages are available to insureds under W3V\66-5-301(A). Notwithtanding this, the Court

disagrees with the Youngs that ftive damages are available teth in this case because of the
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Court’s rule above that UMA § 66-5-301(A)’s covgedor “injury to or dstruction of property”

clause does not cover the Youngs’' March 30, 2@l6o theft and related property damage.

Ultimately, then, the Court grants Hartford Iresce’s Motion to Dismiss Count V -- the Youngs’

claim that Hartford Insurandailed to provide them UMA covage -- because the Youngs’ theft

does not entitle them to UMAowerage pursuant to the UM#&\'§ 66-5-301(A). For similar
reasons, the Court dismisses Waungs’ prayer for putive damages in th€omplaint’s § 74, at

9, against the unknown tortfeasorguwant to their UMA claim.See Complaint 74, at 9.

V. THE YOUNGS STATE A PLAUSIBL E CLAIM FOR RELIEF UNDER NEW
MEXICO’'S UIPA AGAINST HARTFORD INSURANCE BECAUSE THEY
ADVANCE FACTS SHOWING THE SPECIFIC UNFAIR INSURANCE
PRACTICES ACT SUBSECTIONS THAT HARTFORD INSURANCE
ALLEGEDLY VIOLATED INITSUND ERPAYMENT OF TH E YOUNGS UNDER
THE HARTFORD INSURANCE AUTOM OBILE POLICY AND HOMEOWNERS
POLICY.

With respect to their UIPA claim against Hartford Insurance, the Youngs allege facts
showing a plausible claim foule 12(b)(6) purposes.

“The New Mexico Legisdture passed the Unfair Insurareractices Act ‘to regulate trade
practices in the insurance business and relateddsssn,’ including ‘practices in this state which

constitute unfair methods of competition or unfairdeceptive acts or practices.” Estate of

Gonzales v. AAA Life Ins. Co., 2012 WL 1132332, at *8 (quoting NMSA 1978, § 59A-16-2).

The Unfair Claims Practices Act @PA), found at N.M. Stat. Ann. 1978
88 59A-16-20 et seq. provides that fifteeredfic practices with respect to claims,
by an insurer or other person, knowinglgmmitted or perfoned with such
frequency as to indicate a general bussneractice, are defined as unfair and
deceptive practices and are prohibited.

N. River Ins. Co. v. Am. Home Assumee Co., 2003 WL 27384925, at *4. Of the fifteen

prohibited practices under UIPA, which the BI& NMSA 1978, § 59A-16-20 outlines, the Court

focuses its analysis on the Youngs’ specificgateons that Hartfordnsurance committed the
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following prohibited coduct: (i) Hartford Insunace has misrepresentadthe Youngs “pertinent
facts or policy provisions relatirtg coverages at issue” undee tAutomobile Policy, Complaint
1 15, at 3 (quoting NMSA 1978, 8 59A-16-20(A)), fartford Insurance hdsot attempt[ed] in
good faith to effectuate promggir and equitable settlementsf the Youngs’ claims under the
Automobile Policy “in which liability” becaméreasonably clear” after the Youngs filed their
insurance claims under the Automobile Polidated to the March 30, 2016, theft, Response at 6
(quoting NMSA 1978, 8§ 59A-16-20(E)); (iii) Hord Insurance’s actions in allegedly
underpaying the Youngs ultimately “compel[ed]’eth to “institute litgation to recover”
compensatory and punitive damages amounts wadRipolicies, because Hartford Insurance has
offered “substantially less than the amountsmately recovered in actions brought by such
insureds when such insureds have madeaneslaior amounts reasonable similar to amounts
ultimately recovered,” Response at 6 (quofiigSA 1978, § 59A-16-20(G)); and, (iv) Hartford
Insurance has “fail[ed] to pragotly provide the Youngs a reasdm@ explanation for the basis
relied on in the policy in relation to the facts opkgable law for denial of a claim or for the offer
of a compromise settlement,” Response @udting NMSA 1978, 8 59A-1@0(N)). In addition,
the Youngs allege that Hartfordsirance persisted in these unfagurance practes -- including
“failling] to pay, or delay[ing] payment” to the Youngen their claims arising under the
Automobile Policy, and delaying payment “withgust cause” to the poi of compelling the
Youngs to bring suit against Hartford Insurancé&wvith such frequency as to indicate its general
business practice” in New Mexico. Responsé @uoting NMSA 1978, § 59A-5-26(c)(2)(a) and
§ 59A-5-26(b)).

The Court has found previoudlyat plaintiffs failed to stte a claim underule 12(b)(6)

when the plaintiffs’ complaint dinot contain even “a formularecitation of the elements of a
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cause of action” under the UIPA. Bstaf Gonzales v. AAA Life Ins. Cp2012 WL 1132332, at

*7 (citing Bell Atl. Corp. v. Twombly550 U.S. at 555). The Court reasoned that, “[b]ecause the

UIPA “contains a voluminous numbef statutory sections and sigsions, it is not possible to
tell from the Plaintiffs')pleadings what cause of action thetyempt to assert under the Unfair

Insurance Practices Act.” e of Gonzales v. AAA Liféns. Co., 2012 WL 1132332, at *18.

The Court emphasized that the plaintiffs’ failurartdicate the specific UIPA sections that their
insurer violated could not providke insurer with “fair notice” of its prohibitecbnduct. _Estate

of Gonzales v. AAA Life Ins. Co., 2012 WL 1132332 *18. The Court proceeded to emphasize

the important distinctions separating a well-plead#@A claim with aninsufficient UIPA claim
that does not give fairotice to the defendant:

The need at the pleading stage fbegations plausibly . . . reflects the
threshold requirement of Rule 8(a)(2) that the “plain statement” possess enough
heft to “sho[w] that the pleader is digd to relief.” Bell Atlantic Corp. v.
Twombly, 550 U.S. at 557. While there arerivas factual allegations contained
in the Complaint, the Court cannot detéme what cause of on the Plaintiffs
intend to set forth under the Unfair InsucarPractices Act. There is no attempt to
set forth the elements of a specifiatstory cause of action under the Unfair
Insurance Practices Act, a lengthy statute with comprehensive insurance
regulations that containpproximately thirty-six differat statutory sections, some
of which contain a voluminous number of subsections proscribing a variety of
different conduct._See NMSA 1978, 88 598-1 to 59A-16-30. These different
statutory sections contairlage amount of potential aaes of action and proscribe
a wide variety of different conduct. It difficult for the Court to say that the
Plaintiffs’ allegations, when the Courtncent even determine what cause of action
the Plaintiffs intend to bring, provide Metkifwith fair notice othe claim asserted
against it. _Se8ell Atlantic Corp. v. Twombly550 U.S. at 555 n. 3 (“Without
some factual allegation in the complaint, it is hard to see how a claimant could
satisfy the requiremenf providing not only ‘fair noticebf the nature of the claim,
but also ‘grounds’ on whicthe claim rests.”).

Estate of Gonzales v. AAA Life Ins. Co., 2012 WL 1132332, at *18.

The Court then proceeded to offer another example, Yumukoglu v. Proliféeét

AccidentIns. Co, 131 F. Supp. 2d at 1227, where the JuBpek, concluded that a plaintiff's
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pleadings were inadequate under the UIPA becthgsplaintiff had failed to “specify which of
the fifteen provisions of Section 59A-16020 NM$2978) that the plaintiff alleged his insurer

had violated.”_Estate of Gonzales v. AAKe Ins. Co., WL 1132332, at *19 (quoting Yumukoglu

v. Provident_ife & Accidentins. Co.,, 131 F. Supp. 2d at 1227).

Dr. Yumukoglu alleges generally thatovident's conduct “violates one or
more of the provisions of SectionA94.6-20 NMSA 1978 (1984),” the section of
the New Mexico Unfair Insurance Praetic Act that prohiits unfair claims
practices. Dr. Yumukoglu does not speaifiyich of the fifteen provisions of this
section he feels Provident has violated, aftdr a review of the statute, the Court
cannot perceive which subsection could hgen violated under the fact alleged.
At the very least, Dr. Yumukoglu hafmiled to comply with the pleading
requirements of Federal Rule of Civil Prdoee 8(a)(2). Rule 8(a)(2) requires that
a civil complaint set forth “a short andapt statement of the claim showing that
the pleader is entitled tolef.” Here, it is not cleaeither what Dr. Yumukoglu is
claiming or to what relief he is eriétd under § 56A-16-20. Dr. Yumukoglu's claim
appears, like his claim for breach of theydat good faith and fair dealing, to be
based on Provident's alleged bad faith imieating his disability benefits. As
discussed above, the Court finds tHovident's decision to terminate Dr.
Yumukoglu's benefits did not amount tadlfaith. Provident's motion for summary
judgment on Plaintiff'slaim for statutory \olation is granted.

Estate of Gonzales v. AAA Life Ins.dG 2012 WL 1132332, at *18-19 (quoting Yumukoglu v.

ProvidentLife & Accidentins. Co., 131 F. Supp. 2d at 1227.

In contrast to the plaintiffs’ UIPA claims thtte Court dismissed iastate of Gonzales v.

AAA Life Ins. Co., WL 1132332, at *18-19,nd Judge Black dismissed in Yumukoglu v.

ProvidentLife & AccidentIns. Co,, 131 F. Supp. 2d at 1227, the Youngs' Complaint contains

more than “a formulaic recitatm of the elements of a causeaation” under th UIPA’s UCPA,
see NMSA 1978, § 59A-16-20, to guide the Coud &lartford Insurancen determining what

claim the Youngs intend to assartder this statute, see Estat€sonzales v. AAA Life Ins. Co.,

2012 WL 1132332, at *19 (citing Bell Atlantic Gorv. Twombly, 550 U.S. at 555). Specifically,

as compared to the phiffs’ complaints inEstate of Gonzales YWAA Life Ins. Co., 2012 WL

1132332, at *18-19, and Yumukoglu v. Provideiié & Accidentins. Co., 131 F. Supp. 2d at
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1227, here, the Court and Hartfdndurance can assess the maitthe Youngstlaim under the
UIPA, because the Youngs (i) specify the subeastiof § 59A-16-20 thahey allege Hartford
Insurance has violated, incling 88 59A-16-20(A), 59A-16-28), 59A-16-20(G), and 59A-16-
20(N)y); (ii) and providdacts showing how Hartford Insuranseidlleged conduct irelation to its
payout under the Youngs’ Automobile Policy viedtthese subsectiorsee Complaint § 57, at
7-8. See also Response at 6

As the Court emphasized in Estate @in@ales v. AAA Life Ins. Co., 2012 WL 1132332,

at *19, the UIPA “is not a simpleate that contains one or two sas of action; it contains many
potential causes of action,” some of whiahe outlined in the UBRA’s UCPA, NMSA 1978, §
59A-16-20. Furthermore, “many tfiose fifteen subsections” withthe UCPA “contain similar
or overlapping elements, see NMSA 1978, 8§88 59A-16-20(A) -59A-16-20(@)ight of the
UCPA'’s various causes of @& and elements, see NMSKD78, §8 59A-16-20(A) - 59A-16-
20(0), the Court concludes that the Youngs dthRA claims for 12(b)(6) purposes because, (i)
the Youngs identify the distinttCPA subsections that they allelgartford Insurance violated in
its alleged underpayment to the Youngs on tAaiomobile Policy and Homeowners Policy; and
(i) the Youngs advance sufficiefacts, that, when viewed “ithe light most faorable” to the
Youngs, support that Hartford Insurance catted the outlined prdhited conduct under the

UIPA’s UCPA, NMSA 1978, 88 59A-16-20(A) - 59A6-20(0)._Smith v. United States, 561 F.3d

at 1098 (citing Moore v. Guthrie, 438 F.3d at 1039.

First, the Youngs advance facts with enough $jpdgito show thatHartford Insurance
violated NMSA 19788 59A-16-20(A) by misrepresenting toetlYy oungs “pertinerfacts or policy
provisions” in the Automobile Rigy’s Declaration Page, see Automobile Policy at 2; Complaint

1 26, at 4, relating to the scopkthe Youngs’ coverage under the Automobile Policy. According
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to the Youngs, the Automobile Policy statedttht would provide the Youngs, as insureds,
“comprehensive coverage as well as coverfageUM/UIM . . . in the amount of $50,000.”
Complaint § 26, at 4. Although the Court determimeBart 11l of the Analysis that the UMAS
66-5-301(A)does not cover the Youngs’ March 30, 2016pmobile theft and related property
damage, see NMSA 1978,66-5-301(A) the Court still finds plasible the Youngs’ allegations
that, they were under the imgston, based on the Automobile Policy Declaration Page’s
statements, that they would reeeUM/UIM benefits under the Autnobile Policy, and they also
would receive “comprehensive coverage” relatedany theft or damages to their 2007 Case
Tractor. See Complaint 1124 -3034; id. 1 70, at 9. As to#2007 Case Tractor, in particular,
the Court finds plausible the Younfztual allegationthat, because they classified the 2007 Case
Tractor as personal property, thdig not expect their Automobilolicy to cap the compensatory
damages related to the 2007 Case Tractor at $ 2\06h Hartford Insurance ultimately did in
its compensatory payout to the Youngs, bec#@udassified the 2007 Case Tractor as “business
property.” Complaint § 44, at5. See Compl§fB7-39, at 4-5. Comgably, in connection to
the Youngs’ Homeowners Policy, the Court findsyslible the Youngs’ allegations that, Hartford
Insurance misrepresented to theungs the coverage they wouleceive based on statements it
made in the Homeowners Policyeclaration Page that itaumld provide the Youngs coverage
for personal property at an amowft‘$140,250,” Complaint I 19, &t -- an amount that would
include coverage for (i) “the matels and supplies located at mext to the residence premises
used to construct, alter or repair the dwellorgother structures on ¢hresidence’s premises,”

Complaint § 21, at 3, and (ii) all “personal property owned or used by an insured while it is
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anywhere in the world*® Complaint 23, at 3. These statements, according to the Youngs, were
“misrepresentations,” because the Youngs altbge under the Homeowners Policy, they only
received “$8,554.09 or 12.48% of the total loss” theffered related to the March 30, 2016, theft.
Complaint 42, at 5.

Furthermore, the Court finds plausibleetlYoungs’ factual alledgens supporting that
Hartford Insurance violated NMSA 1978, &9A-16-20(E), 59A-16-20(G), and 59A-16-20(N),
when Hartford Insurance (i) allegedlyipanly “$8,554.09 or 12.48%" of the Youngs’ damages
under the Homeowners Policy, Complaint {1 438, aind (ii) allegedly underpaid the Youngs under
their Automobile Policy, which involved Hartford Insurance allegedly violating the Policy by
placing a $2,500 cap on the compensatory paymerdashages to the Youngs related to their
2007 Case Tractor claim, based Hartford Insurance clagging the 2007 Casé&ractor as
“business property,” Complaint | 44, at 5. eSfically, the Court concludes that the Youngs
advance plausible factual allegations that suppeit thaim that Hartford Insurance, in refusing
to pay the Youngs the full amouatr their claims under the Autoobile Policy and Homeowners
Policy -- even after the Youngsitamitted to Hartford Insurance amemized list of the stolen
personal property related to the March 30, 2016t,tH@dmplaint § 35, at 4, -- did not “attempt([]
in good faith to effectuate promptir and equitable settlemerits) which Hartford Insurance’s
“liability ha[d] become reasonably clear.” Complaint I 56, at 7 (Qu&iB§A-16-20(E)). _See

Complaint 1 24 -30, at 3-4;id79, at 9; id. { 44, at 5. Theo¥ngs’ factual allegations in support

13 The Homeowners Policy clarifies that thasured location includethe grounds of [the
Youngs’ residence,” Complaint D2at 3 (citing Homeowners Poji at 2), and explains that
“[a]fter a loss and at the insureds’ request, the homeowner’s policy will cover personal property
owned by others with the party is on the parhef residence premises occupied by the insured.”
Complaint § 23, at 3.
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of §59A-16-20(E), in turn, suppotiie Youngs factual allegatioms support of tk UCPA’s §
59A-16-20(G) -- that they are now “compelled tstitute” the current litigation against Hartford
Insurance to recover amounts dualer the Homeowners PolicpgAutomobile Policy, because
Hartford Insurance offered “substantially less”tb@m than they had expected, and failed to
provide the Youngs “ a reasonalagplanation” for the basis dheir rejections of the Youngs’
request for: full coverage on their 2007 Cdasactor under their Automobile Policy and $
68,542.39 under their Homeowners Poli®esponse at 6 (citing NMSA 197858A-16-20(G)).
See Complaint § 15, at 3; See atkdf 26-35, 37, 39, 42, 45-47, at 4-6.

At the motion-to-dismiss stage, the Courtslaet weigh the evidence,” and ‘is interested
only in whether it has jurisdiction and whethee tfp]laintiffs plead a claim to relief that is

plausible on its face.” Rivero v. Bd. &egents of Univ. of New Mexico, 2019 WL 1085179, at

*47 (quoting_Begay v. Pub. Serv. Co. of N.M., /A0Supp. 2d at 1199). Accordingly, “on the

assumption that all the allegations in the complaiattrue (even if doubtfim fact,” Bell Atlantic

Corp. v. Twombly, 550 U.S. at 555, thleungs’ allegations in support of $A-16-20(E), 59A-

16-20(G), and 59A-16-20(N), in tay give the Court “reason tielieve that” the Youngs have a

reasonable likelihood of “musteqg factual support,” Ridge at Red Hawk, LLC v. Schneider, 493

F.3d at 1177, to support thekaims under the UIPA’s §889A-5-26(c)(2)(a) and 8 59A-5-26(b),
that Hartford Insurance has “fail[ed] to pay delay[ed] payment of claims,” and has done so
“without just cause,” which has compelled thleungs “to accept less than the amount due to
them,” Response at 6 (citing NMSA 1978, 33A-5-26(C)(2)(a) and 59A-5-26(C)(2)(b)). At
the motion-to-dismiss stage, howewtie Court cannot rulgs a matter of \@ for the Youngs, that
Hartford Insurance acted “knowingly and willfgllor with such frequency” as to indicate its

general business practice in the State of NMésxico. 8§ 59A-5-26(C)(R Ultimately, then,
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because the Court can reasonably conclude that the Youngs’ current allegations give Hartford
Insurance fair notice of the UCPA claims assedegdinst it, and it is ps#le to determine what

cause of action” the Youngs atipt to set forth,Estate of Gonzales v. AAA Life Ins. Co., 2012

WL 1132332, at *19; see NMSA 1978, 8§88 59A-16-20(Ag @ourt, therefore, denies Hartford
Insurance’s Motion to Disies the Young’s UIPA claim pursuant to NMSA 19%§, 59A-16-
20(E), 59A-16-20(G), 59A-16-20(N), and 59A26(C)(2)(a) and 59A-5-26(C)(2)(b)).

VI. THE NMUPA ENCOMPASSES A RANGE OF DECEPTIVE TRADE PRACTICES
THAT AN OFFENDING PARTY CAN COMMIT, AND A PLAINTIFF NEED
ONLY SHOW THAT THE OFFENDIN G PARTY MAKING THE ALLEGED
FALSE MISREPRESENTATIONS SHOULD HAVE BEEN AWARE THAT THE
STATEMENT WAS FALSE OR MISLE ADING; THEREFORE, THE YOUNGS
ALLEGE FACTS SUPPORTING THEIR CLAIM THAT HARTFORD
INSURANCE SHOULD HAVE BEEN AWARE THAT STATEMENTS IN THE
YOUNGS’ AUTOMOBILE POLICY AN D HOMEOWNERS POLICY RELATED
TO THE YOUNGS’ COVERAGE MAY HAVE BEEN FALSE OR MISLEADING.

Under rule 12(b)(6), the Youngdlege facts showing aaisible NMUPA claim against
Hartford Insurance. See NMSA 1978, 8 572(P). The NMUPA § 5712-2(D) provides:

The term ‘unfair or deceptive trade praeticovers an act specifically declared
unlawful pursuant to the Unfair Practicest Az false or misleading oral or written
statement, visual desctipn or other representatiaf any kind knowingly made

in connection with the saldgase, rental or loan @foods or services or in the
extension of credit or in the collectionaébts by a person in the regular course of
the person's trade or commerce, that neyls to or does deeei or mislead any
person.

NMSA 1978, § 57-12-2(D)(quatian for emphasis).
To state a claim under the NMUP& complaint must show #» elements. See Valdez v.

Metro. Prop. & Cas. IngCo., 2012 WL 1132414, at *19 (citing Lohman v. Daimler-Chrysler

Corp., 2007-NMCA-100, 1 2, 166 P.3d 1091, 1093). Se@ NMSA 1978, § 57-12-2(D). First,
the complaining party must show that the party gedmade an “‘oral or witen statement, visual

description or other repsentation that was either false or misleading.” Valdez v. Metro. Prop.
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& Cas. Ins. Co., 2012 WL 1132414t *19 (quoting_Lohman v. Daler-ChryslerCorp., 2007-

NMCA-100, q 2, 166 P.3d at 1093). See Ashlock v. Sunwest Bank of Roswell, N.A., 1988-

NMSC-026, 1 4, 753 P.2d at 347. Second, “the falsaisgleading representation” must have been
“knowingly made in connection with the sale, leasmtal or loan of goods or services in the

regular course of the defendant’s business,” Valdez v. Metro. Prop. & Cas. Ins. Co., 2012 WL

1132414, at *19 (quoting Lohman Daimler-Chrysler Corp2007-NMCA-100, 1 2, 166 P.3d at

1093). _See Ashlock v. Sunwest Bank of ReyN.A., 1988-NMSC-026, T 4, 753 P.2d at 347.

Third, the representation must haveen “of the type that mayends to or does, deceive or

mislead any person.” Valdez v. Metro. Prop. & Cas. Ins. Co., 2012 WL 1132414, at *19 (quoting

Lohman v. Daimler-Chrysler Corp., 2007-NMCI®0, 1 2, 166 P.3d at 1093). See Ashlock v.

Sunwest Bank of Roswell, N.A., 1988-NMSC-026, Y 4, 753 P.2d at 347; Stevenson v. Louis

Dreyfus Corp., 1991-NMSC-051, 811 P.2d at 131i1Generally speaking, [this NMUPA

provision] is designed to provideremedy against misleading idiénation and false or deceptive

advertising.”_Lohman v. Daimler-Chrysl|@orp., 2007-NMCA-100, T 2, 166 P.3d at 1093. “The

gravamen of an unfair trade ptige is a misleading, false, oeckptive statement made knowingly

in connection with the sale of goods or segsi¢ Diversey Corpv. Chem-Source Corp., 1998-

NMCA-112, § 17, 965 P.2d at 338. “The ‘knowipghade’ requirement imet if a party was
actually aware that the statement was falsen@mleading when made, or in the exercise of
reasonable diligence should have beenaraw that the statement was false or

misleading.” _Stevenson v. Louis Dreyfus §0A1991-NMSC-051, 6,18 P.2d at 1311-12. The

Court has noted that, “in the righircumstances, it could grant judgment as a matter of law on
whether a statement is deceptive or misleadialjiiough “generally the gs&on is a matter of

fact.” Guidance Endodontics, LLC v. Dentspiyl, Inc., 728 F.Supp. 2d 1170, 1192-93 (D.N.M.
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2010)(Browning, J.)(reasoning that, although the Suoner Court of New Mexico has not ruled on
what statement is “deceptive or misleading” untie NMUPA, “the weght of authority from
other jurisdictions leans in this direction” thatlfether a certain act is deceptive or misleading for
the purposes of a consunmotection statute is a question fafct that thefact-finder must
decide”). The Court also kaconcluded that a communicati can mislead even if the

representation is not fas See Guidance Endodontics, LLC vnBly Int'l, Inc., 728 F. Supp. 2d

at 1193-95 (reasoning that the@®eme Court of New Mexicoauld reach this conclusion, as
well, based on statutorgterpretation rules).

The New Mexico legislature includédo categories of wrongful conduct
-- deception and misleadind.he two terms have differemteanings. If the New
Mexico legislature had tended to include within the NMUPA's scope only
statements that were false, it could hased the phrase “may, tends to or does
deceive any person.” The Americanrhigge Dictionary of the English
Language at 482 (3d ed. 1992)¢* ceive. . To cause to believe what is not
true....”). Instead, included also the bader term “mislead.”_The American
Heritage Dictionary of tb English Language at 1155{i's* lead . . 1. To lead in
the wrong direction2. To lead into error othought or action. . . .")

Guidance Endodontics, LLC v. Dentsply Initic., 728 F. Supp. 2d at 1195 (emphasis in
original).

The Court concludes that the Youngs’ allegatiares sufficient to site a claim under the

NMUPA's § 57-12-2(D)._See NMSA 1978, § 57-12-2(Byhcroft v. Igbal, 556 U.S. at 678; Bell

Atlantic Corp. v. Twombly, 550 U.S. at 555. Ejrihe Youngs show element one of an NMUPA

claim, because they allege that Hartfordgurance made “numerougpresentations in the
Automobile Policy and Homeowners Policy regaglthe coverages availailto the Youngs, as
well as “representations as to what damages compensable,” that were “either false or
misleading.” Response at 6-7. See NMSA8,%/57-12-2(D). Under the Homeowners Policy,
specifically, the Youngs advance factual allegatisimswing that Hartford Insurance misled the

Youngs because, as of March 30, 2016, they weder the impression, based on the Homeowners
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Policy’s Declaration page, that the Homeowrigwcy would provide coverage to the Youngs for
personal property at an amount of “$140,250,” Complaint § 19, at 3H@eeowners Policy at

2. The Youngs, believed, in turn, that the Homeers Policy coverage amount would encompass
coverage for (i) “the materialshd supplies located at or nextttee residence premises used to
construct, alter or repaihe dwelling or other statures on the residencgisemises,” and (ii) all
“personal property owned or used by an insuredewhis anywhere in the world.” Complaint
23, at 3. _See Homeowners Policy at 2. e TYoungs allege that the Homeowners Policy’s
statements related to the Youngs’ coverage Wraisrepresentations,” because the Youngs only
received “$8,554.09 or 12.48% of the total loss” theffered related to the March 30, 2016, theft,
Complaint T 42, at 5. Under tiAautomobile Policy, as well, th&oungs allege that Hartford
Insurance misled the Youngsrélugh statements related tbe Youngs' coverage in the
Automobile Policy’s Declaration page. Seen@saint | 26, at 4; Automobile Policy at 2.
Specifically, as of March 30, 2016, the Youngere under the impression, based on the
Automobile Policy’s Declaration page, thaetAutomobile Policy would provide the Youngs
“comprehensive coverage as well as coverfiageUM/UIM . . . in the amount of $50,000,”
Complaint 26, at 4, meaning, according to the Youhgs they would receive UM/UIM benefits
and full coverage related to any theft or dgesto their insured prepy, including their 2007
Case Tractor. Complaint § 26, at 4; AutomolBitdicy at 2. The Youngs allege that Hartford
Insurance’s representations undlee Automobile Policy werémisrepresentations,” however,
because Hartford Insurance (i) “offered sigrafily less than what was provided for” in the
Automobile Policy, Response atwhich, included, (inot compensating théoungs fully for the
theft of their 2007 Case Tractor, see Complaint $a#8, and (ii) “failingto open a UM claim for

the Youngs” without a “valid fjection for the $50,000.00 Step-dowin coverage....,”
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Complaint I 28 at 4. Furthermore, the Youngsgallthat Hartford Insurace’s failure to open a
UMA claim for the Youngs pursuant to their Aatobile Policy, meant ultiately, that the Youngs
were denied “stacked property damage cayetataling at least $200,000.” Complaint § 29,
at 414

Second, the Youngs meet element twoaoNMUPA claim because they allege that
Hartford Insurance’s “false amisleading representations” ridd to their coverage under the
Homeowners Policy and the Automobile Policyrevéknowingly made in connection with the

sale” of the policies to the alngs, Response at 7 (citing Loiaimv. Daimler-Chrysler Corp.,

2007-NMCA-100, f 2, 166 P.3d at 1093). The Youngs can meet the “knowingly made”
requirement under NMUPA'’s element two, if thelyow that Hartford Insurance “was actually
aware that the statement was éats misleading when made, ior the exercise of reasonable

diligence should have been aware that the statement was false or misleading.” Stevenson v. Louis

Dreyfus Corp., 1991-NMSC-051, 1 6, 811 P.2d at 13114h?addition, as the Court noted in

Guidance Endodontics, LLC v. Dentsply Int'lcln28 F. Supp. 2d at 13%although, “in the right

circumstances, it could grantdgment as a matter of law on winet a statement is deceptive or
misleading . . . generally the question is a matfdact.” 28 F. Supp. 2d at 1193. Because the
Youngs and Hartford Insurance dispute whetter statements in the Homeowners Policy’s

Declaration Page and the Automobile Policgclaration Page were “deceptive or misleading,”

¥n Part 11l of the Court’'s Analysis, aboviiae Court dismisses the Youngs’ UMA claim,
determining that automobile theft was not intended by the New Mexico Legislature to be included
under the UMA'’s 8§ 66-5-301. TheoGrt determined, however, ingrAnalysis’ Part | that, the
Youngs allege sufficient allegations to staebreach-of-contract claim based on Hartford
Insurance’s alleged underpayment of the Youingshe March 30, 2016, dft of their 2007 Case
Tractor. Based on the Court's conclusiorattiHartford Insurance breached the Youngs’
Automobile Policy, the Court, érefore, determines that, th®@ungs show element two of an
NMUPA claim.
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Complaint § 47, at 5; see MTD at 4; id. at&, the motion-to-dismisstage, the Court cannot
conclude, as a matter of law, whether Hartford Insurance’s statements were “deceptive or

misleading.” _Guidance Endodontics, LLC v. Detjdpt’l, Inc., 28 F. Supp. 2d at 1193. The

Court, however, concludes thatased on the Youngs' factuallegjations relang to their
impressions and expectationgloé amount of coverage theyuld receive under the Automobile
Policy and the Homeowners Policy, which wer@ met based on Hartford Insurance’s final
payout to the Youngs under the Automobile Poliag Homeowners Policy, the Court concludes
that the Youngs allege plausilibctual allegations to support thelaim that Hartford Insurance,
as a sophisticated insurer, “should have beeargiithat its statements to the Youngs regarding

the scope of their coverage may have beeisleéading.”_Stevenson v. Louis Dreyfus Corp., 1991-

NMSC-051, 117,811 P.2d at 1311-12. Specifically, the Court finds plausible the Youngs’ factual
allegations supporting their claimathHartford Insurance repreged to the Youngs, pursuant to

the Youngs’ Automobile Policy, that the Youngewld receive “comprehensive coverage as well

as coverage for UM?UIM . . . in the amowfit$50,000,” Complaint I 26, at 4, which misled the
Youngs into believing thatey would receive fulUM/UIM benefits and fli coverage for their

2007 Case Tractor related to the March 30, 20¥t.thSee Stevenson v. Louis Dreyfus Corp.,

1991-NMSC-051, 1 17, 811 P.2d at 1311-12. The Gasa finds plausible the Youngs’ factual
allegations supporting their claithat Hartford Insurance misreggented to the Youngs, pursuant

to the Youngs’ Homeowners Policy, that the Youwgsild receive coverader personal property

at an amount of “$140,250,” which would cover all of “the materials and supplies located at or
next to the residence premises usedonstruct, alter or repairgtldwelling or other structures on

the residence’s premises,” ang éll “personal property owned ased by an insured while it is

anywhere in the world.” Complaint § 23, at 3eSHomeowners Policy at 2, which, in turn, gave
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the Youngs the impression thaethwould receive upo $140,250 in property damage coverage
related to the March 3@016, theft _see Complaint at § §-2®, at 3; Homeowners Insurance

Policy at 3._See also Stevenson v. Lduigyfus Corp., 1991-NMSC-051, § 17, 811 P.2d at 1311-

12.

Relatedly, the Youngs show element threeadiMUPA claim, because they advance
plausible allegations to support their claim thirtford Insurance misrepresented to them the
scope of their coverage under the Homeowrgwcy and the Automobile Policy, and the

misrepresentations were “of thge that may, tends tor does deceive anislead any person.”

Valdez v. Metro. Prop. & Cas. Ins. Co., 2082 1132414, at *19 (quoting Lohman v. Daimler-
Chrysler Corp., 2007-NMCA-100, 1 2, 166 P.3d at 1093h the question of misrepresentation,
in particular, the Court has emphasizedttta communication can mislead, even if the

representation is not false. See Guidance Endodontics, LLC v. Dentsply Int'l, Inc., 728 F. Supp.

2d at 1193-95 (a parentheticabwid be useful). Furthermer the Court acknowledges the
Youngs’ argument that, under NMSA 1978, § 572[P)(1)(17)), unconscionable practices can
include the party (i) “causing confusion or smnderstanding as to the source, sponsorship,
approval or certification of services,” Resperat 6 (citing NMSA 19788 57-12-2(D)(2)); (ii)
“representing that services hasgonsorship or approval that they not have or that a person has
a sponsorship, approval, statugiliation or connection that theerson does not have,” Response
at 6 (citing NMSA 1978, § 57-12-2{[®)); (iii) “representing that services are of a particular
standard, quality or grade,” Rgonse at 6 (citing NMSA 1978,55-12-2(D)(7)); and (iv) “using
exaggeration, innuendo or ambiguitytag material fact or failing tstate a materidact if doing

so deceives or tends to deceive; or failing tivde the quality of services contracted for”

Response at 6 (citing NMSA 1978, § 57-12-2(D)(14)he Court empha=es the importance of
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alleging facts that show unconscibl&practices that could beromitted by an offending party -
- including Hartford Insurancallegedly causing “confusion” to the Youngs regarding the scope
of their coverage under the HomeownerfdycAutomobile Poliy -- because the:
NMUPA’s provisions regarding unconsciability evince[] a legislative
recognition that, under certain conditions, th&rket is truly not free, leaving it for
courts to determine when the markeh@ free, and empowering court to inspect
and preclude those who prey on the desperatf others from being rewarded with
windfall profits.

State ex rel. King v. B & B Inv. Grp., Inc2014-NMSC-024, { 27, 329 P.3d 658, 671 (internal

guotations omitted). The Coursalrecognizes that unconsciondpitan be both procedural and
substantive, with the former examining theafficular factual circumstances surrounding the
formation of [a] contract, includp the relative bargaining streng#iophistication of the parties,
and the extent to which either party feledrto accept or decline terms demanded by the

other,” Cordova v. World Fin. Corp., 2009-NMS21, { 22, 208 P.3d at 907-08, and the latter,

“concern[ing] the legality and fairness of the aant terms themselves,” Cordova v. World Fin.

Corp., 2009-NMSC-021, 1 22, 208 P.3d at 907-08, ancLi§[ing] on such issues as whether the
contract terms are commercially reasonable andtferpurpose and effect of the terms, the one-

sidedness of the termand other similar policy conceriiCordova v. World Fin. Corp., 2009-

NMSC-021, 1 22, 208 P.3d at 907. In light of @urt’s holding in Guidance Endodontics, LLC

v. Dentsply Int'l, Inc., 728 F. Supp. 2d at 1188-and in light of the&Supreme Court of New

Mexico’s holding in State ex rel. King v. B & B Inv. Grp., Inc., 2014-NMSC-024, { 27, 329 P.3d

at 671, the Court concludes that the Youngs ackvantausible factual ali@tions showing that
Hartford Insurance caused them “confusion” tedato the scope of their Homeowners Policy
coverage, based on the terms of the coveragigeifPolicy’s Declaration.Response at 6 (citing

NMSA 1978, 8§ 57-12-2(D)(2)). The Court findspkible the Youngs’ fastsupporting that they
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were confused about the scope of their HomeasvRelicy coverage, because the Youngs allege
that, after submitting claims totaling an itemidesi of stolen personaroperty, including the
2007 Case Tractor with attachments, toglapproximately $68,541.90 (not including the 2004
Ford F-350 vehicle), Complaint § 35, at 4 -- ofieththey expected to Hally covered under the
Homeowners Policy -- they received only “$8,554009.2.48%" of the totalbss attributable to
the March 30, 2016, theft, Complaifi 42, at 5. Equally, thed@rt concludes that the Youngs
advance plausible factb@wving that they were confused asthe scope of their coverage under
the Automobile Policy, because, the Youngs beligbed, under the terms of their Automobile
Policy as of March 30, 2016, they would receive “comprehensive coverage,” including full
coverage for their 2007 Case Tractor, whiobuld not be limited by a $2,500.00 cap based on
Hartford Insurance’s subsequerassification of the 2007 Ca3eactor as “business property,”
Complaint § 44, at 5. The Court reaches tlweselusions based on its recognition, as well, of
the potential disproportionate powtbat Hartford Insurance, a sophisticated insurer with learned
skill and expertise ithe art of negotiating Burance policies, migttave over the Youngs, as

insureds who lack background in insurance contragbtiation._See State ex rel. Kingv. B & B

Inv. Grp., Inc., 2014-NMSC-024, T 27, 329 P.3d at 671, Accordingly, the Court concludes that
the Youngs have shown element three of an NMWRim. Ultimatelythen, the Court denies

Hartford Insurance’s Motion to Bimiss the Youngs’ NMUPA claim.
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VIl. BECAUSE QUESTIONS OF FACT EXIST WHETHER HARTFORD INSURANCE
BREACHED THE YOUNGS' AUTOM OBILE POLICY AND HOMEOWNERS
POLICY, AND THE COVENANT OF GOOD FAITH AND FAIR DEALING IS
INHERENT IN CONTRACTUAL RELA TIONSHIPS, PARTICULARLY IN
INSURANCE CONTRACTUAL RELATIONSHIPS, THE COURT CONCLUDES
THAT THE YOUNGS ADVANCE SUFFICI ENT FACTUAL ALLEGATIONS TO
SUPPORT THAT HARTFORD INSURANCE DID NOT GIVE EQUAL
CONSIDERATION TO ITS OWN INTEREST S AND THE YOUNGS’ INTERESTS.

The Court has determined aldgathat the Youngs have suffioiy alleged that they are
in a contractual relationship witHartford Insurance and that tleeare existing questions of fact
whether Hartford Insurance breached its cengatory payment obligations under the Youngs’
Automobile Policy and Homeowners Policy. T@eurt will not, therefoe, dismiss the Youngs’
fourth cause of action, becaube Youngs may bring @aim alleging Hartford Insurance’s bad-
faith breach of contract as part of the parties’ insurance contractual relationship. See Anderson

Living Tr. v. ConocoPhillips Co., LLC, 952 Bupp. 2d 979, 1035 (D.N.M. 2013)(Browning, J.).

“Whether express or not, eveegntract imposes upon the partesluty of good faith and fair

dealing in its performance and enforcement.” Watson Tru8ugply Co., Inc. v. Males, 1990-

NMSC-105, 112, 801 P.2d 639, 642 (citations omitté@roadly stated, the covenant requires
that neither party do anything which will depriveetbther of the benefits of the agreement.”

Watson Truck & Supply Co. v. Males, 1990-NM8G@S5, 1 12, 801 P.2d at 642 (internal quotation

marks omitted). “The breach of this covenant requires a showing of bad faith or that one party
wrongfully and intentionally usethe contract to the detriment tife other party.”_Sanders v.

FedEx Ground Package Sys., 2008-NMSC-04(,, .88 P.2d at 1200 nfiernal quotations

omitted). The Supreme Court of New Mexibas expressed reluctance, however, to use the
covenant of good faith and faiedling “under circumstances where it may be argued that from
the covenant there is to be implied in fact a terrsondition necessary to effect the purpose of a

contract.” Watson Truck Supply Co. v. Males, 1990-NMSC-105, 712, 801 P.2d at 642.
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“Generally, in the absence of an exgs provision on theubject, a contract
contains an implied covenant of good fadthd fair dealing between the parties.
Under the implied covenant of good faiimd fair dealing, courts can award
damages against a party to a contrawbse actions undercut another party’s rights
or benefits under the contract. [TiRupreme Court of New Mexico] has
nevertheless refused to apply this impledenant to override an express at-will
termination provision in an tegrated, written contract.”

Elliott Industries Ltd. Partnership v. Bmerica Production Co, 407 F.3d 1091, 1114-15 (10th

Cir. 2005)(quoting Kropinak v. ARA Health Services, Inc., 2001-NM@34-, 11 3-4, 33 P.3d 679,

680)(secondary citaths omitted)).

The Supreme Court of New Mexico has recagdithat a cause of action for a breach of

the covenant of good faith and fair dealinqusds in contract. _See Bourgeous v. Horizon

Healthcare Corp., 1994-NMSC-038, 1 17, 872 P.2&bdt The Supreme Court of New Mexico

also has held that tort recovery for breach of the covenant of good faith and fair dealing is
permissible only where a special relationship exstish as between an insurer and its insured.

See Bourgeous v. Horizon Healthcarerfcp 1994-NMSC-038, | 17, 872 P.2d at 857. The

“relationship of insurer and insured is inherently unbalanced; the adhesive nature of insurance

contracts places the insurer in a superior dargg position.” _Bourgeous v. Horizon Healthcare

Corp., 1994-NMSC-038, § 17, 872 P.2d at 857 (citations omitted)(internal quotation marks
omitted). Similarly, the Court of Appeals of New kieo has held that “[tje claim of breach of
good faith and fair dealing soundsdontract, at least when no ‘spaicielationship’ such as that

between an insured and insurer existd€imann v. Kinder-Morgan CO2 Co., 2006-NMCA-127,

118, 144 P.3d at 111.
The Supreme Court of New Mexico has indidatteat “the duty to not act in bad faith or
deal unfairly,” which an implied covenant of go@aith and fear dealing wiin a contract imposes,

“becomes part of the contract and the remedy $obrieach is on the contratgelf.” Bourgeous
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v. Horizon Healthcare Corp., 1994-NMSC-038, 1872 P.2d at 857 (discusgj an Arizona case

and distinguishing this measure of damages frondtrtages that are available for breach of this
covenant in the insurancentext). In the insurance context, however, a plaintiff can recover tort

damages for breach of this implied covengbte Bourgeous v. Hoon Healthcare Corp., 1994-

NMSC-038, 1 17, 872 P.2d at 857.
The Youngs argue that, under New Mexico precedent and UJI 13-1701 NMRA, they show
facts to establish that Irtéord Insurance violated its duty tdood faith and faidealing that the

insurer will not injure its policyholds’ right to receive the full befigs of the contract.” Response

at 8 (quoting Dairyland Ins. Co. v. Hermd®98-NMSC-005, T 11, 954 P.2d 56, 60). See Lujan
v. Gonzales1972-NMCA-098, 11 41-42, 501 P.2d at 680. First, according to the Youngs, “there
was a valid insurance contradiétween themselves and Hartfdrurance, which meant that
there was “the implied covenant of good faith daid dealing . . . inherd in the contract,”
Response at 8. Second, the Youngs explain ttieyt advance factshewing that Hartford
Insurance “did not act honestyd in good faith in performance tbfe contract,” Response at 8,
because they show that Hartfdndurance “offer[ed] @bstantially less than vel Plaintiffs were
entitled to recover” in punie and compensatory damagesder the Automobile Policy.
Response at 9 (citing Complaint 1 26-34, 37-39,a4&-6). Furthermore, according to the
Youngs, under New Mexico law, Hartford Insucanas an “insurer,” “assume[d] a fiduciary
obligation” toward them, which “pertain[ed] to tiperformanceof obligations in the insurance

contract.” Response at 8 (quotingakz. Prudential Ins. Co. of Americ2003-NMCA-062, | 54,

68 P.3d at 925 (emphasis in origiy{citation omitted)). The dungs next reference N.M.R.A.,
Civ. UJI 13-1701 to explain the duties requiredHaitford Insurance as an insurer:

A policy of insurance is a contract. Theis implied in every insurance policy a
duty on the part of the insurance compangeal fairly with the policy holder. Fair
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dealing means to act honesdliyd in good faith in the penfmance of the contract.

[The insurance company must giegual consideratioto its own interests and the

interest of the policy holder.]
N.M.R.A., Civ. UJI 13-1701 (emphasis added)(bracketsriginal). Thismeans, as the Youngs
explain further, that “[t]o fulfill the duty of givig equal consideration of the interest of the insured

and the insurer,” Hartford Insurance must engheg “there must be a fair balancing of these

interests.” Response at(quoting_Lujan v. Gonzale4972-NMCA-098, 1 41-42, 501 P.2d at

680). Accordingly, the Youngs alleged that theiplied covenant of good faith and fair dealing

claim against Hartford Insurance is tied taeithbreach-of-contract claim against Hartford

Insurance. Response at 9. See AndersomdiVi. v. ConocoPhillips Co., LLC, 952 F. Supp. 2d
at 1038-39 (“Indeed, the second cause of action alerSdhbrt that the Plaintiffs’ theory for relief
is, in part, that the Defendanteinduct breached thaluty of good faith and fair dealing.”). The
Court, however, has already determined thatYoungs’ UMA claims a not covered under the
UMA'’s § 66-5-301; therefore, th€ourt analyzes the Youngs’ brraof-contract claim, and in
turn, the Youngs’ claim that Hartford Insurartmeached its implied covenant of good faith and
fair dealing, based on (i) Héotd Insurance’s alleged undeypaent to the Youngs for their
compensatory damages related to the Ma&®@, 2016, theft of the Youngs’ 2007 Case Tractor
theft, pursuant to the Youngs’ Autmbile Policy, _See Complaift 6, at 2, and (ii) Hartford
Insurance’s alleged underpayment to the Youfgsthe full extent of their March 30, 2016,
property damages, pursuanthe Youngs’ Homeowners Policy.

The Youngs are correct “that New Mexico lamposes a duty of good faith and fair dealing

into every contract,” Anderson Living Tv. ConocoPhillips Co., LLC, 952 F. Supp. 2d at 1038-

39 (citations omitted). The atngs are also correct in th@rguments that New Mexico law

imposes special obligations on the insurer in thr@ext of an insurance contract. See Rummel v.
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Lexington Ins. CqQ.1997 NMSC 041, § 18, 945 P.2d 970, 976 . “Thus, with insurance contracts,

as with every contract, theredas implied covenant of good faitimd fair dealinghat the insurer
will not injure its policyholder's right to receive the full benefits of the contract.” Dairyland Ins.

Co. v. Herman, 1998-NMSC-005, 1 14, 954 P.2d 56, 61 (citing Ambassador Ins. Co. v. St. Paul

Fire & Marine Ins. Cq 690 P.2d 1022, 1024 (1984)(“New Mexioecognizes this duty of good

faith between insurer and insuréd.” “This means that ‘an insurer cannot be partial to its own

interests, but must give its intste and the interests of its insured equal consideration.” Dairyland

Ins. Co. v. Herman, 1998-NMSC-005, 1 14493.2d at 61 (quoting Lujan v. Gonzgl&972-

NMCA-098, 11 41-42, 501 P.2d at 680. Seéryand Ins. Co. v. Herman, 1998-NMSC-005, 1

12, 954 P.2d at 60—61. “Under such circumstartbesinsurer should place itself in the shoes of
the insured and ‘conduct itself as though it alamere liable for theentire amount of the

judgment.” Dairyland Ins. Co. v. Herma1998-NMSC-005, { 14, 954 P.2d at 61 (quotations

omitted).

At the motion-to-dismiss stage, the Court “ad¢fgms true” all othe Youngs’ “well-pled

factual allegations,” Smith v. Ubed States, 561 F.3d at 1098. Purgua their implied covenant

of good faith and fair dealing claim against Hartford Insurance, thends contend that they
advance factual allegations showing that (i) féad Insurance breachele Youngs’ Automobile
Insurance contract by “offering substantially lesantvhat they were entitled to recover” based

on the theft of their 2007 Case Tractor, see Qamp9{ 6, at 2; and (ii) Hartford Insurance
breached the Youngs’ Homeowners Policy Bggedly only paying the Youngs “$8,554.09 or
12.48% of the total loss” attributable to them@ta30, 2016, theft, which the Youngs contend “was
covered by the policy in force” at the time, Complaint 42, at 2. The Court also “accept[s] as

true” the Youngs’ factual allegatiotisat Hartford Insurance offed “no reasonable explanation”
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for its rejection of the Youngsilaims under the AutomobilBolicy and Homeowners Policy

related to the March 30, 2016, theft, Smith v. United States, 561 F.3d at 1098; Response at 8,

which, subsequently, “compelled” the Youngsbring the current litiggon against Hartford
Insurance to recover, what thalfege to be the full extent dieir benefits under the Automobile
Policy and the Homeowners Policy. Responsg aBee Complaint 15, at 3; id. 1Y 26-35, 37,
39, 45-47, at 4-6. Upon viewgnthe Youngs’ factual allegatioris support oftheir implied
covenant of good faith and fadtealing claim against Hartforthsurance “in the light most

favorable” to the Youngs, as the nonmoving partsl “draw[ing] all reasonable inferences” in

the Youngs’ favor, Smith v. United States, 563drat 1098, the Court finds plausible the Youngs’
factual allegations that Hartford Insurance fatedgive equal consideran to its own interests
and the interests of the polibplder” in performingts contractual obligégons under the Youngs’
Automobile Policy and Homeowners Policy. dRense at 8 (quoting UJI 13-1701 NMRA). See
Complaint 11 26-34, 37-39, 46, at 3-6.

“Broadly stated, the covenant requires thaither party do anythg which will deprive

the other of the benefits of the agresm” Watson Truck & Supply Co. v. Malek990-NMSC-

105, T 12, 801 P.2d at 642. Heres tourt determines &, if the Youngs we under the false
impression, based on the Automobile Policy’s Detlan page, see Automobile Policy at 2, that:

(i) they would receive comprehensive coverégeall property damage during the life of the
Automobile Policy, Complaint 11 27-28, at 4, and,t(i@ir 2007 Case tractor, which they alleged

to be “personal property,” would not be subject to a $2,500.00 cap on payout in compensation,
Complaint § 44, at 5, then the Court concludes that the Youngs plead an implied covenant of good

faith and fair dealing claim against Hartford Iresoce that “is plausible on its face,” Rivero v. Bd.

of Regents of Univ. of New Méco, 2019 WL 1085179, at *47. TI@ourt reaches ik conclusion
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because, even after the Youngs alleged they had established all conditions precedent of the
Automobile Policy, Complaint | 7at 2, the Youngs show thétartford Insurance’s alleged
underpayment could deprive the Youngs of the lhahefits -- in the form of comprehensive
compensatory coverage -- of the Automobile Boliontract that they had entered into with

Hartford Insurance. Sé&#atson Truck & Supply Co. v. Nes, 1990-NMSC-105, 1 12, 801 P.2d

at 64. Equally, if the Youngs weumder the false impssion, based on the Homeowners Policy’s
Declaration Page, that the Homeowners Roleould provide covemge at an amount of
“$140,250,” Complaint T 19, at 3, whievould include all of “thenaterials and supplies located

on or next to the residence preesisused to construct, alter mpair the dwelling or other
structures on the residence premises,” Compfifl, at 3, and all dthe personal property
owned or used by an insured while it is anywharthe world,” Complaint § 23, at 3, then the
Court determines that the Youngs plead an implied covenant of good faith and fair dealing claim
against Hartford Insurance that “is plausibleitnface” in connectio with the Homeowners

Insurance Policy, as well. ®ro v. Bd. of Regents of Wn of New Mexico, 2019 WL 1085179,

at *47. The Court reaches this conclusion bseawven after the Youngs alleged they had
established all conditionmecedent of the Homeowners Polisge Complaint § 24t 3. Hartford
Insurance’s alleged underpayment pursuattieoyoungs’ Homeowners Policy could deprive the
Youngs of the full benefits -- in the form cbmprehensive property damage coverage -- of the
Homeowners Policy Contract that they had esdtanto with Hartford Insurance. See Watson

Truck & Supply Co. v. Males, 1999MSC-105, § 12, 801 P.2d at 64.

Importantly, as well, in analyzing the Youngsaich for breach of the implied covenant of
good faith and fair dealing against Hartford Insuioe, the Court recognizéise Supreme Court of

New Mexico’s noted concerndaut the potentially imbalancedagonship between the insurer
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and insured._See Bourgeous v. Horizon Healthcare Corp., 1994-NMSC-038, § 17, 872 P.2d at

856. Specifically, as the Supref@eurt of New Mexico notes iBourgeous v. Horizon Healthcare

Corp., 1994-NMSC-038, 1 17, 872 P.2d at 856,

In Wagenseller [v. Scottsdale Memorial Hospital47 Ariz., 370, 385
(1985)] the Arizona Supreme Court held that ttuty to not act in bad faith or deal
unfairly becomes part of the contract angl tbmedy for its breach is on the contract
itself. 1d. at 1038. Other courts have allowedt teecovery for breach of implied
covenant of good faith and ifa dealing in actions brought
on insurance contractSee Foley [v. Interactive Data Corgl7 Cal. 3d 654, 684
(1988)]; Wagenseller The strongest basis for permitting tort recovery for breach
of the implied covenant is in the insoc@ context and “has been founded largely
upon the existence of a ‘special relatioips between insurer and insured.”
Wagenseller [v. Scottsdale Memorial Hospitall47 Ariz., at 385], see
generally Egan v. Mutual of Omaha Ins. C469 Cal. Rptr. 691, 696, (1979) (in
bank),appeal dismissed and cert. denidd5 U.S. 912, 100 (1980). “[T]he
relationship of insurer and insured mherently unbalanced; éhadhesive nature
of insurance contracts places the insurer in a superior bargaining postgam.”

Bourgeous v. Horizon Healthcare g 1994-NMSC-038, § 17, 872 P.2d at 856.

Informed by the Supreme Court of New Mexico’s concerns about the potential abuse of
insureds in their dealing with sarers, such as Hartford Insurance, the Court agrees with the
Youngs that Hartford Insuranceisplied covenant of good faitmd fair dealing isinherent in
the contract” with the Youngs, Bgonse at 8, meaning the “resiy& for Hartford Insurance’s

breach “is on the contract itself,” BourgeousHorizon Healthcare Corp., 1994-NMSC-038, |

17, 872 P.2d at 856 (citing Wagensell. Scottsdale Memorial Hospital, 147 Ariz., at 385).

Accordingly, the Court will notdismiss the Youngs’ second cause of action alleging Hartford
Insurance’s breach of its implied duty of goodthfaand fair dealing irthe performance of its

obligations to the Youngs undeetlyoungs’ Automobile Policy.
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VIIl.  THE COURT GRANTS HARTFORD INSURAN CE’'S MOTION TO DISMISS THE
YOUNGS' DECLARATORY JUDGMENT CLAIM RELATED TO THEIR
UM/UIM BENEFITS, BECAUSE OF THE COURT'S DETERMINATIONS THAT
THE UMA'’s § 66-5-301 DOES NOTCOVER THE YOUNGS’' MARCH 30, 2016,
THEFT AND RELATED PROPERTY DA MAGE, AND THAT, THE YOUNGS,
THEREFORE, ARE NOT ENTITLED TO PUNITIVE DAMAGES UNDER THE
UMA.

Finally, the Youngs seek a Declaratory Jumégt from the Court, pursuant to New
Mexico’s Declaratory JudgmeAict, NMSA 1978 88 44-6-1 tdlb, in which the Youngs request
that the Court declaredtrights, status, and lidities of the parties unadhe Hartford Insurance
Automobile Policy related to the Youngs’ UMAwerage. _See Complaifjit 75-80, at 10-11.
Specifically, the Youngs request that the Coutedeine that “stacked UM/UIM coverage equal
to the liability limits exists for Plaintiff on all picies issued to Plaintiffs by Hartford Casualty
Insurance Company due to the company’s faitoreomply with statutory and common law.”
Complaint § 79, at 11. The Youngs emphasizettiet bring the Declaratory Judgment action
“to recover the full extent of all available poy limits from any and all underinsured motorist
policies issued by Hartford Casualty Insura@@mpany and which miglite available” to them
stemming from their March 30, 201#eft. Complaint § 80 at 11Furthermore, in support of
their request for the Court’s Declaratory Judgm#rd,Youngs state thatei are entitled “to all
compensatory and punitive damages caused dymknown motorist.” Complaint § 75, at 10.
Referencing the arguments they advancesupport of their UMA &im against Hartford

Insurance, the Youngs emphasize tHattford Insurance acted imprapein its failure to “stack

the UM/UIM coverage equal to¢Hiability limits on one or morautomobile insurance policies,”
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Complaint 76, at 10, and failéal offer “a proper rejection fdhe aforementioned step-down in
coverage,” Complaint § 77, at 10.

Hartford Insurance argues that the Youngsjuest for a Declaratory Judgment, stemming
from how much money they contend that they shbalek received from insurance proceeds based
on what might be available under the UM&gsComplaint  75-80, at 10-11, is moot, because

under Mortensen v. Liberty Mutual Insuran2619 WL 1571730, at *1-2nal Dockery v. Allstate

Insurance Co., 2020 WL59885, *3-4, UMA coverage dagsencompass automobile theft. MTD
at 4.

As an initial matter, althagh the Youngs bring their Decédory Judgment cause of action
under the New Mexico Declaratory JudgrneAct, NMSA 1978 88 44-6-1to -15, the
federal Declaratory Judgment Act, 28 U.S8€.2201-2202 controls the Cdsrconsideration of

the Youngs’ claim for a Declaratpdudgment._See Erie Railro&g. v. Tompkins, 304 U.S. at

72; Farmers Alliance Mut. Ins. Co. v. Jones, 570 F.2d 1384, 1386 (10th Cir. 1978). The

federal Declaratory Judgment Act controls, hesea Hartford Insurance removed this case to
federal court on the basis of tB®urt’s diversity juristttion. See Notice oRemoval, filed July

26, 2019 (Doc. 1)(“Removal”). Under Erie Raid Co. v. Tompkins, 304 U.S. at 72 and its

progeny of cases, see Byrd v. Blue Ridge Rbkectrical Cooperative, Inc., 356 U.S. 525 (1958);

Guaranty Trust Co. v. York, 326 U.S. 99 (1945); Hanna v. Plumer, 380 U.S. 460 (1965), Gasperini

v. Center for Humanities, 518 U.S. 415 (1996 deral court exercisingrisdiction over a case

based on diversity looks to fedepmbcedural law and to state sulvgiee law. See Erie Railroad

BIn Part Il of the Analysis, the Court didot address the issu# whether Hartford
Insurance acted improperly in its failure todsk the UM/UIM coverage equal to the liability
limits on one or more automobile insurance policies,” Compfaiet at 10, because of the Court’s
initial legal conclusion that the Youngs’ Mar80, 2016, automobile thek not covered under
the UMA'’s § 66-5-301(A).
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Co. v. Tompkins, 304 U.S. at 72. See alsortMaz v. City of Santa Fe, No. 14-CV-0016

SMV/KBM, 2014 WL 12493737, at *2-3 (D.N.M. Sef@24, 2014)(Vidmar, M.J. The federal

Declaratory Judgment Act is predural,_see Farmers Alliance Muts. Co. v. Jones, 570 F.2d at

1386, meaning it “does noteate substantive rightsrfparties . . . [but] mely provides another

procedure whereby parties may obtgidicial relief.” Farmers Alance Mut. Ins. Co. v. Jones,

570 F.2d at 1386. Accordingly,diCourt decides the substartissues of the case under New
Mexico law, but assesses the Youngs’ Declayalodgment claim under the federal Declaratory

Judgment Act._See Erie Railroad Co. v. TompKatgl U.S. at 72. See also Miller v. Cincinnati

Insurance Co., 290 F. Supp. 3d 1204, 1206-QR (2. 2018)(Yarbrough, M.J.).

The federal Declaratory Judgmeéit, in turn, grants the Coudiscretionary authority “to
declare the rights and other legelations of any interested iy seeking such declaration”
because the Youngs have filed “an appropriate pigdd28 U.S.C. § 220l (a).__See Martinez v.

City of Santa Fe, 2014 WL 12493737, at *2.

Under the Federal Rules of Civil Proceelua ‘pleading’ must be one of the
following: a complaint or anssr to it; an answer to@unterclaim designated as a
counterclaim; an answer to a crossclaimj@tparty complaint or answer to it; or,
if the court orders one, reply to an answer.

Martinez v. City of Santa Fe, 2014 WL 12493737, afqoting Fed. R. Civ. P. 7). “The Federal

Rules ‘govern the procedure for obtainingdeclaratory judgment under 28 U.S.C. § 2201.”

Martinez v. City of Santa Fe, 2014 WL 12493737, at *2 (quoting Fed. R. Civ. P. 57). “Courts and

commentators have concluded taataction for declaratory judgmaatan ordinary civil action’

subject to the Federal Rsglé Martinez v. City ofSanta Fe, 2014 WL 12493737, at *2

(quoting _Int’l Bd. of Teamsters v. E. Condeice of Teamsters, 160R=D. 452, 455-56 (S.D.N.Y.

1995)(Edelstein, J.)(quoting 10A Ches A. Wright, Arthur R. Miler & Mary Kay Kane, Federal

Practice and Procedure 8§ 2768 (1983)).
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In conformance with the Declaratodudgment Act, 28 U.S.C. § 22012201(a), the
“interested party” in this case -- the Youngs -- egjla Declaratory Judgmenttheir Complaint,
which is an appropriate pleadiriorm under rule 7, see Fed. ®iv. P. 7. Notwithstanding the
Youngs’ proper compliance with 28 U.S.C. 8§ 2201ifag¢ Court dismisseséhYoungs Declaratory
Judgment claim under the federal Declaratory Juagmct -- b-- in wiich the Youngs’ request
that the Court declaredtparties’ rights, statuses, and liabilities related to the Youngs’ coverage
under the UMA pursuant to their Hartford InsuraAcgomobile Policy -- because of the Court’s

conclusions in Part Ill and Part IV of the @gsis, respectively, tha(i) under_Mortensen v.

Liberty Mutual Insurance, 2019 WL 1571730, at *1-2, Arnold Ill, Memorandum Opinion and

Order, at 28, Arnold Il, 827 F. Supp. 2d1&00-1301, and Arnold I, 760 F. Supp. 2d at 1286, the

phrase “injury to or destruction of propertya$ used in the UMA’'§ 66-5-301, does not include
the theft or loss of use of the Youngs’ “2004 FBr850, 2010 JB trailer, 2007 Case Tractor with
attachments, and otheriscellaneous items” by an “unknown miast,” as alleged in the Youngs
Complaint, Complaint 1 10, at 2, and (ii) besaW/MA’s § 66-5-301 does not cover the Youngs’
March 30, 2016, automobile thedfhd related property damage, the Youngs atesntitled to
punitive damages under the UMA. Hartford Inseertherefore, has no contractual obligations
to provide UM/UIM benefits to the Youngs tover the loss of their “2004 Ford F-350, 2010 JB
trailer, 2007 Case Tractor witlit@achments, and other miscellanes items,” Complaint 10, at 2,
and the Court, thus, dismisses the Youngs’'AJMaim against Hartford Insurance based on
Hartford Insurance’s refusal to provide such cage. Consequently, ti&ourt grants Hartford

Insurance’s Motion to Dismiss the Youn@eclaratory Judgment claim.
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IX.  THE COURT WILL NOT CERTIFY THE YOUNGS’ NEW MEXICO STATE LAW
ISSUES TO THE SUPREMECOURT OF NEW MEXICO.

The Youngs ask the Court to céytiall “relevant issues” presnted in this case to the
Supreme Court of New Mexico, pursuant to ri2607 of the New Mexico Rules of Appellate
Procedure, NMSA 1978, § 39-7-4r. at 24:15-21 (Zamora)See Response at 23. Although the
Youngs do not specify which issuéhgey request that the Courtrtfy to the Supreme Court of
New Mexico, the Court assumes, based on the Youngs’ arguments at the hearing, that the Youngs’
“relevant issues” for certification include: (i) etmer punitive damages are available on a breach-
of-contract claim in the conteaf an insurance contract; (Whether the UMA'’s 8 66-5-301 covers
automobile theft and loss-of-use damagesragifiom the theft of personal property, see NMSA
1978, 8§ 66-5-301(A); and (iii) whether punitive dagea are available to insureds under the
UMA'’s 8§ 66-5-301(A). _See Tr. at 24: 15-21 (Zara). See Tr. at 250-18 (Court).

The Tenth Circuit has stated:

When it comes to certification, we don't séektirouble our sister state courts every

time an arguably unsettled question ofestatv comes across our desks. When we

see a reasonably clear and principled course, we will seek to follow it ourselves.”

Pino v. United States, 507 F.3d 1233, 1236 (10th Cir. 2007). But when important

and close questions of state legal poliagerwe recognize that certification may

“in the long run save time=nergy, and resources andpfié build a cooperative

judicial federalism.Lehman Bros. v. Scheidl6 U.S. 386, 391

(1974). Certification in these circumstas “give[s] meaningnd respect to the

federal character of our judicial systeracognizing that the judicial policy of a

state should be decided when possible htest. . courts.”_Pino v. United States,
507 F.3d at 1236. See also 10th Cir. Rule 27.1.

United States v. Reese, 505 Fed. App’x 733, 734 (10th Cir. Dec. 11, 2012)(Gorsuch, J.).

The Court has adhered to its proper procedudiversity cases under Erie Railroad Co.

v. Tompkins, 304 U.S. 64, and this case is dimeuinsurance case thdbes not call for the
Supreme Court of New Mexicotertification. The Court hasitafully followed Supreme Court

and Tenth Circuit precedent, which give fedemlrts the duty to predict how the state’s supreme
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court will rule on an iss1 See Stoner v. New York Lifasurance Co., 311 U.S. at 467; Adams—

Arapahoe Joint School Dist. N88—J v. Continental Ins. Co., 8%12d at 774. As directed, the

Court: (i) “sought guidare from decisions rendsat by lower courts” ilfNew Mexico, Wade v.

EMCASCO Insurance Co., 483 F.81666 (citing Progressivefyas. Co. v. Engemann, 268 F.3d

985, 988 (10th Cir. 2001))ji) assessed “appellatdecisions in other stg with similar legal

principles,” Wade v. EMCASCO Insurance Co., 483d at 666 (citing United States v. DeGasso,

369 F.3d 1139, 1148 (10th Cir. 2004));)); (iii) analyZdustrict court deaions interpreting the

law of the state in question,” Wade v. EMEBO Insurance Co., 483 F.3d at 666 (citing Sapone

v. Grand Targhee, Inc., 308 F.3d 1096, 1100, 110410 Cir. 2002));)); and, (iv) sought
guidance from “the general weight and trend dharity in the relevant area of law,” Wade v.

EMCASCO Insurance Co., 483 F.3d at 666 (cifiliglAmerica Construction Management, Inc.

v. MastEc North America, Inc. 436 F.3d 1257, 126@th Cir. 2006)). _&e Rimbert v. Eli Lilly

and Co., 577 F. Supp. 2d 1174, 1214 (D.N.M. A%).2008)(Browning, J.)(declining to certify a
legal question and noting that the “Court's tadk isonsider [Courts of Appeals of New Mexico]
opinions carefully and determimehether there is a good indiaati of how the Supreme Court of
New Mexico would rule if the qution was presented to it”).

The Court determines that New Mexicoucs have charted a “reasonably clear and

principled course,” Pino v. United States, 303d at 1236, whether: (i) punitive damages can be

awarded on a plaintiff's breach-of-insurancentract claim, (iijthe UMA’'s § 66-5-301(A)
provides coverage for loss-of-us@mages arising from the theft of an insured’s personal property,
see NMSA 1978, § 66-5-301(A), and)(punitive damages can be amled for covered insureds
under the UMA’s 8§ 66-5-301(A). The Court haBdeed those courses here. See Pino v. United

States, 507 F.3d at 1236. See alkotinez v. Martiez, 2013 WL 3270448, at *46. As a result,
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the Court determines that (i) punitive damages can be awarded under a plaintiff's breach-of-

contract claim, even in the insurance contamttext, Paiz v. State fa Fire & Cas. Co., 880

P.2d at 308; (ii) the UMA’s &6-5-301(A) does not provide caege for loss-of-use damages
arising from the theft of an insured’s persiopeoperty, see Arnold I, 760 F. Supp. 2d 1272, at
1297-98; Arnold Il, 827 F. Supp. 2d at 1201; ArnbldMemorandum Opinion and Order, at 28,
and (iii) although punitive damagere available to insuredsmder the UMA’s § 66-5-301(A),
punitive damages are not available in this caseabise the Court determines that the UMA'’s §
66-5-301(A) does not cover théoungs’ March 30, 2016 automobile theft and related property
damage. The Court, thereforallwot exercise its discretion twow certify the Youngs’ questions

to the Supreme Court of New Mexico.e€SMartinez v. Martinez2013 WL 3270448, at *47

(declaring that “there is no soungiason” to send thease to the Supremeo@t of New Mexico
when the Court has “good precedent from theof8me] Court of New Mexico, supported by New
Mexico law”); Arnold 11, 827 F.Supp.2d at 1297 (reing to certify a question after the Court had
already ruled on it).

IT IS ORDERED that: (i) the Defendants Hartfo@asualty Insurance Company’s and
Property & Casualty Insurance Company of Haidt® Amended Motion t@ismiss and to Strike
the Youngs’ Complaint, filed February 4, 2020 (D28)(“MTD"), is granted in part and denied
in part; (i) Counts V and VI, rad the Plaintiffs’ request for pitive damages pursuant to Count |
of the First Amended Complaint for Breach of Gant and Related Causes of Action, to Recover
UM/UIM Benefits for Property Damage and for Declaratory Judgment, filed November 8, 2019
(Doc. 11)(“Complaint”) are dismissed; (iii) allledr requests in the MTDe@denied; and (iv) the
Defendants’ Motion to Dismiss and to Strikdéedi February 24, 2020 (Doc. 27)(“Original MTD”),

is dismissed.
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