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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CYNTHIA GARZA,
Plaintiff,
VS. Civ.N0.19-699 JFR

ANDREW SAUL, Commissioner
of the Social Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court on the Soc&ékcurity Administrative Record
(Doc. 14¥ filed October 9, 2019, in connection with Plaintiftion to Reverse and Remand
for Rehearing With Supporting Memoranddited February 14, 2020. Doc. 21. Defendant
filed a Response on May 14, 2020. Doc. 2%d ARlaintiff filed a Reply on May 28, 2020.
Doc. 26. The Court has jurisdiction to rewi the Commissioner’s final decision under 42
U.S.C. 88 405(g) and 1383(c). Having metiagly reviewed the entire record and the
applicable law and being fully advised in themiges, the Court finds th&laintiff's motion is
well taken and shall BBRANTED.

|. Background and Procedural Record

Plaintiff Cynthia Garza (MsGarza) alleges that she bewmadisabled on June 25, 2015, at
the age of thirty-six and six months, becaokkipus, Sjoégrens syndrome, Raynaud’s disease,

rheumatoid arthritis, fiboromyalgia, asthma, atyj depression, functionagurological disorder,

! Pursuant to 28 U.S.C. § 636(c)etharties consented to the undersignecbtwduct any or all proceedings, and to
enter an order of judgment, in this case. (Docs. 4, 8, 9.)

2 Hereinafter, the Court’s citations Agiministrative Record (Doc. 14), which is before the Court as a transcript of
the administrative proceedings, are designated as “Tr.”
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functional movement disordeand conversion disorder. A22. Ms. Garza completed two
years of college in 2002. Tr. 423. Ms. Garzagrasessional licenses ieal estate, loans, and
securities.ld. Ms. Garza worked in marketing, pubt@ations, and busass development for
medical businesses, and as a chief executiveeoffor a legal business. Tr. 423. Ms. Garza
stopped working in 2015 becausehefr medical problems. Tr. 422.

On November 2, 2015, Ms. Garza filed anlegggion for Social Seurity Disability
Insurance Benefits (“DIB”) under ¢ 1l of the Social Security Adthe “Act”), 42 U.S.C. § 401
et seq Tr. 310-11. On November 9, 2015, Ms. gzafiled for Supplement&ecurity Income
(“SSI”) under Title XVI of the Act, 42 U.&. § 1381 et seq. T812-19. On March 3, 2016,
Ms. Garza’s applications were denietk. 95-107, 108-120, 121, 122, 161-66. They were
denied again at reconsideration on January 26, 2017. Tr. 123-39, 140-56, 157, 158, 172-77.
Upon Ms. Garza’s request, Administrative Lawdde (ALJ) D’Lisa Simrons held a hearing on
May 11, 2018. Tr. 47-94, 180-81. Ms. Garza appearedrson at the hearing with attorney
representative Robert A. Hagetd. On August 9, 2018, ALJ Simmons issued an unfavorable
decision. Tr. 20-38. On June 6, 2019, the Appeals Council issued its decision denying
Ms. Garza’s request for revieand upholding the ALJ’s finalettision. Tr. 2-5. On July 31,
2019, Ms. Garza timely filed a Complaint seekjugjcial review of the Commissioner’s final
decision. Doc. 1.

[I. Applicable Law

A. Disability Determination Process

An individual is consideredisabled if she is unable “tmgage in any substantial gainful

activity by reason of any medicaltieterminable physical or mahimpairment which can be

3 Ms. Garza is represented in these proceedings by Attorney Laura Johnson. Doc. 1.



expected to result in death or it has lasted or can be expededast for a continuous period

of not less than 12 months.” 42 U.S.C. 8 42Q({{A) (pertaining tadisability insurance
benefits);see alsal2 U.S.C. § 1382(a)(3)(A) (pertang to supplemental security income
disability benefits for adult individuals). The Social Security Commissioner has adopted the
familiar five-step sequential analysis to detemnivhether a person satisfies the statutory criteria
as follows:

(1) At step one, the ALJ must determiwhether the clainm is engaged in
“substantial gainful activity? If the claimant iengaged in substantial
gainful activity, she is rtadisabled regardless ber medical condition.

(2) At step two, the ALJ must determithe severity of the claimed physical

or mental impairment(s). If the claimadoes not have an impairment(s) or
combination of impairments that isvege and meets the duration requirement,
she is not disabled.

(3) At step three, the ALJ must detenewhether a claimant’s impairment(s)
meets or equals in severity one o tistings described iAppendix 1 of the
regulations and meets the duration requirement. H staimant is presumed
disabled.

(4) If, however, the claimant’s impairmtsrdo not meet or equal in severity
one of the listings described in Appbx 1 of the regulations, the ALJ must
determine at step four whether thaigiant can perform his “past relevant
work.” Answering this qué®n involves three phaseéalinfrey v. Chater92
F.3d 1017, 1023 (10th Cir. 1996). First, &heJ considers all of the relevant
medical and other evidence and determimbat is “the met [claimant] can

still do despite [his physical amdental] limitations.” 20 C.F.R. §
404.1545(a)(1). This is called the clamtia residual functional capacity
(“RFC"). 1d. 88 404.1545(a)(3). Second, the ALJ determines the physical and
mental demands of claimaspast work. Third, the ALJ determines whether,
given claimant's RFC, the claimantdapable of meeting those demands. A
claimant who is capable oéturning to past relemawork is not disabled.

(5) If the claimant does not have the@© perform her past relevant work,
the Commissioner, at step five, must shtbat the claimant is able to perform
other work in the national economyrtsidering the claimant’'s RFC, age,

4 Substantial work activity is work activity that involvesimtp significant physical or mental activities. 20 C.F.R.
88§ 404.1572(a). “Your work may be substantial even if it is done on a part-time bésiswodo less, get paid less,
or have less responsibility than when you worked befdie.™Gainful work activity is work activity that you do for
pay or profit.” 20 C.F.R. §8 404.1572(b).
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education, and work experience. lét@ommissioner is unable to make that

showing, the claimant is deemed dike. If, however, the Commissioner is

able to make the reqeid showing, the claimaig deemed not disabled.
See20 C.F.R. § 404.1520(a)(4) (digkty insurance benefitskischer-Ross v. Barnhard31
F.3d 729, 731 (10Cir. 2005);Grogan v. Barnhart399 F.3d 1257, 1261 ({@ir. 2005). The
claimant has the initial burden of establishing alllgg in the first foursteps of this analysis.
Bowen v. Yuckerd82 U.S. 137, 146, n.5, 107 S.Ct. 2287, 2294, n.5, 96 L.Ed.2d 119 (1987).
The burden shifts to the Commissioner at ste@ fdo show that the claimant is capable of
performing work inthe national economyld. A finding that the claimat is disabled or not
disabled at any point in thevé-step review is conclusiand terminates the analysiSasias v.

Sec'y of Health & Human Sen@33 F.2d 799, 801 (YCir. 1991).

B. Standard of Review

The Court reviews the Commissioner’s decision to determine whether the factual
findings are supported by substantial evidend@énrecord and whie¢r the correct legal
standards were applied. 42 U.S.C. § 4034@mnlin v. Barnhart 365 F.3d 1208, 1214 (1CCir.
2004);Langley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004 decision is based on
substantial evidence where it is supported leyetrant evidence [tha#] reasonable mind might
accept as adequate to support a conclusibarigley 373 F.3d at 1118. A decision “is not
based on substantial evidencé it overwhelmed by other glence in the record[,]'Langley,
373 F.3d at 1118, or if it ‘anstitutes mere conclusiorMusgrave v. Sullivar®66 F.2d 1371,
1374 (16" Cir. 1992). Therefore, although an AL ist required to discuss every piece of
evidence, “the record must demonstrate thatAhJ considered all of the evidence,” and “the
[ALJ’s] reasons for finding a claimant not disattl must be “articulated with sufficient

particularity.” Clifton v. Chatey 79 F.3d 1007, 1009-10 ({@ir. 1996). Further, the decision



must “provide this court with sufficient basis to determine that appropriate legal principles
have been followed.Jensen v. Barnharéd36 F.3d 1163, 1165 (1@ir. 2005). In undertaking
its review, the Court may not “reweigh the evide'hhor substitute its judgment for that of the
agency. Langley 373 F.3d at 1118.
[ll. Analysis

The ALJ made her decision that Ms. Garza matdisabled at stefpve of the sequential
evaluation. Tr. 35-38. The ALJ determined thist Garza met the insutestatus requirements
of the Social Security Act through DecemB&, 2017, and that she had not engaged in
substantial gainful activity frorher alleged onset date of J2fe 2015. Tr. 25. She found that
Ms. Garza had severe impairmentsugfus, Sjégrens syndrome, Raynaud’s Disease,
fiboromyalgia, anxiety disorder, degssive disorder, post-traumaticests disorder, disorder of the
lumbar and cervical spinwith radiculopathy, and chronic pain syndrome. Tr. 25. The ALJ
also found that Ms. Garza had nonsevereainmpents of asthma, functional/abnormal
neurological disorder, chronic fatigue, hygeion, diverticulosis, GERD, irritable bowel
syndrome, headaches, obstructive sleep aamtiphospholipid syndrome, gastroenteritis,
Vitamin D deficiency, acute cystitis with hetnda, anemia, insomnia, dystonia of the hands,
non-epileptic seizure disorder, conversion disqrdée out personality disorder, history of
marijuana use, and Cluster B personality trafts. 26. The ALJ determined, however, that
Ms. Garza’s impairments did not eteor equal in severity any tie listings described in the
governing regulations, 20 CFR Part 404, SubPakppendix 1. Tr. 26-29. Accordingly, the
ALJ proceeded to step four and found that Marza had the residual functional capacity to

lift, carry, push or pull no moréhan 20 pounds, occasionally and 10 pounds,

frequently. The claimant caait, stand or walk for total of 6 hours a day each

intermittently, through out an 8-hour vkolay. The claimant would require a
sit/stand option every 30 minutes. Thailant would be limited to frequent



crouching, crawling, kneeling, and onlyetbccasional climbing of stairs or

ramps. The claimant can never climb laddeopes, or scaffolds. The Claimant

should have no exposure to sunlight as parter job functions, such as working

outside. The claimant must avoid the u$ dangerous machinery, or work at
unprotected heights. Thdaimant must not be annd open bodies of water or

open flames in the workplace. Duenboderate restriadns in understanding,

remembering, or applying information, @wncentration, persistence, or pace, the

claimant would be limited tperforming simpletoutine, repetitious work, with 1,

2, or 3 step instructions, in @mvironment requiring few decisions.

Tr. 30. The ALJ determined that Ms. Garza cawt perform any of her garelevant work, but
that considering Ms. Garza’'s age, educatiorrkvexperience, and rekial functional capacity,
there are jobs that exist irgsificant numbers in the nationale@wmy that she can perform. Tr.
35-38. The ALJ, therefore, concluded tva. Garza was not disabled. Tr. 39.

In support of her Motionyls. Garza argues that (1) the Akrred by improperly rejecting
the opinion of treating rheumadgist, Jacqueline Vo, M.D.; {2he ALJ erred by improperly
weighing the opinion of evaluaty neuropsychologist, Adriana SirUPh.D.; and (3) the ALJ
erred by failing to account for the moderateitations in the opiin of nonexamining State
agency psychologist, Thomas VanHoose, Ph.D. Doc. 21 at 2, 15-27.

For the reasons discussed below, tbar€Cfinds that the ALJ erred in weighing
Dr. Strutt’s opinion and failetb account for Dr. VanHoose’saderate limitations regarding

Ms. Garza’s ability to do work-related mental aities. As such, thisase requires remand.

A. Relevant Medical Evidence

1. Methodist Hospital

On September 5, 2015, Ms. Garza, was #dohio Methodist Hospital in Houston,
Texas, for “deterioration in diiy to function [in] the setting ofecent stressors.” Tr. 967-68.
The discharge summary notes that on adimisbis. Garza reported symptoms of “depressed

mood, poor appetite, hopelessness, guilt, deedeasergy and anhedongs well as general



anxiety and history of traumaithy nightmares and flashbacksld. The initial mental status
exam indicated poor eye contact, eyes intermittently rolling back, bllagard tremors, and
suicidal ideation.ld. Ms. Garza was treated witkupportive therapy, group therapy,
occupational therapy, dmmilieu therapy.”ld. The discharge summary notes that over the
course of her treatment Ms. Garza became tegsessed and tearful, was no longer passively
suicidal or consideringelf-harm, her sleep ilmgved and she was able to participate in group
activities,” although Ms. Garza did mtinue to have psychogenic seigsiiin stressful situations.
Id. Once her treatment was optimized, Ms. Garza was discharged on September 18, 2015, to a
rehabilitation facility to work on “physical émapy and her strength in order to become more
independent.”ld. Axis | discharge diagnoses includeadsttraumatic stresfisorder, conversion
disorder, and mood disorder NOS. Tr. 966 e &ktending physician assessed a GAF score of
50> Ms. Garza was also instructedfétlow up with psychiatry. Tr. 967.

2. HealthSouth Rehabilitation Hospital of Humble

On September 18, 2015, Ms. Garza was #dohio HealthSouth Rehabilitation for
continuation of her care andhailitation after being dischagd from Methodist Hospital.
Tr. 924-25. The history of Ms. Ga’s illness notes that sheegented to Methodist Hospital
with a history of depression and aftihe attempted to hurt herseldl. It was also noted that
Ms. Garza had a history of pseudoseizutds. While hospitalized, Ms. Garza “developed a
weakness of both lower extremgiand inability to ambulategxperienced pseudoparalysis of

the lower extremities, and had diffity with balance and mobilityld. Attending physician

5 The GAF is a subjective determination based on a scale of 100 to 1 of “clinician’s judgmennhdivideal's
overall level of functioning.”Am. Psychiatric Ass'n, Diagnostic & Statistical Manual of Mental Disor(#t<d.
2000) at 32. A GAF score of 41-50 indicates serious symptemsguicidal ideation, severe obsessional rituals,
frequent shoplifting) OR any serious impairment in social, occupational, or school fumgti@ii, no friends,
unable to keep a job)d. at 34.



Dr. Emile Mathurin indicated that over the cseiof her rehabilitation therapy Ms. Garza'’s
symptoms “waxed and waned” and that she continadnave pseudoseizures, but that ultimately
she stabilized enough such that she could mahegactivities of daily living independently.

Tr. 925. Ms. Garza was discharged on Septwarm8, 2015, with a walker and wheelchad.

Dr. Mathurin also requestedhauropsychological consultd.

3. Cecilia P. Lonnecker, Ph.D.

On February 1, 2016, Ms. Garza presente@ecilia P. Lonnecker, Ph.D., for a
neurology consult based on Ms. Garza'’s historgsyfchogenic seizures. Tr. 806-12. Ms. Garza
reported a history of depression, anxiety, anuveosion disorder. Tr. 806. Ms. Garza also
reported a history of lupus,&jrens disorder, Raynaud’s dised#@pomyalgia and rheumatoid
arthritis. 1d. Ms. Garza explained that she wagydiased with conversion disorder in the
summer of 2015 based on months of exgrering paralyzing seizures. Tr. 806, 808.

Dr. Lonnecker noted Ms. Garzaisedical history, activities of daily living, social functioning,
past history, and performed a direct mentalstatkamination. Tr. 808-810. At the end of the
exam, Dr. Lonnecker noted that Ms. Garza epeed a pseudoseizure which she obseriad.
Based on Dr. Lonnecker’s exaand observations, she diagnosed

300.11. Conversion Disorder. The claimbas a history ofrad exhibited altered

voluntary motor functioning with mixed speech and attacks, paralysis. Records

indicate no neurologicatielogy. The claimant reportgress induced functional

impairment.

300.09. Other Specified Anxiety DisordeFhe claimant reports worry and stress
exacerbate conversion symptoms. She reports feeling overwhelmed.

311. Other Specified Depressive Dider. The claimant reports some
depression, decreased interest itivées, guilt about being depressed.

Borderline Traits. The claimantperts a history of excessive extreme
relationships lifelong in nature, feeling abandonment. Identity disturbance was
suggested with some grandiosity repagtincreased feelings of achievement and



decreased self worth, histooy self mutilation as aeen, none current, continued
gravitation toward abusive relationships.

Tr. 811. Dr. Lonnecker assesseditthls. Garza’s status waguarded,” and that Ms. Garza
could benefit from psychologicaitervention and following the dictives of her healthcare
team. Id. As for Ms. Garza’s functional capity, Dr. Lonnecker assessed that

[t]he claimant was able to understandtractions at the ¢tent session. She
carried out tasks. Concentration was@ahte. There were no speech or motor
difficulties until the end of the session @rhshe was told that the session was
over at which point she had a suddent@aaitach. The claimant may have
difficulty in a competitive work setting. She voiced no motivation to work. She
has not sought treatmentrpaedical directives. She has assumed the disabled
role.

4. Susan Thompson, M.D.

On March 2, 2016, nonexamining Statemgy psychological consultant Susan
Thompson, M.D., reviewed the medical evidence re€ofd. 102. Dr. Thompson prepared a
Psychiatric Review Technique (“PRT"and rated the degree Mis. Garza’s functional
limitation in the area of activitiesf daily living as moderate, ithe area of maintaining social
functioning as mild, and in the area of maimitag concentration, persistent and pace as
moderate. Tr. 102. Dr. Thompson also preda Mental Residu&unctional Capacity

Assessment (“MRFCA®in which she found in Section lahMs. Garza had no limitations in

81n the “Additional Narrative” section of Dr. Thompson’s findings, Dr. Thompsditated she reviewed an
August 11, 2015, ER note; an August 12, 2015, neuratoggult; a November 23, 2015, new patient consult; and
Dr. Lonnecker’s neuro consult. Tr. 102.

"“The psychiatric review technigue described in 20 CFR 88§ 404.1520a and 416.920a and summaszed on th
Psychiatric Review Technique Form (PRTF) requires adjudicators to assess an individualisrisratad
restrictions from a mental impairment{s categories identified in the “paragraB” and “paragraph C” criteria of
the adult mental disorders listings. The adjudicator mamsember that the limitations identified in the “paragraph
B” and “paragraph C” criteria are not an RFC assessmentdusad to rate the severidfymental impairment(s) at
steps 2 and 3 of the sequential evaluation process.” SSR 96-8p, 1996 WL 374184, at *4.

8 The MRFCA form instructions explain: “The questions below help determine the individual's ability to perform
sustained work activities. However, the actual mentadwesifunctional capacity assessment is recorded in the
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the area of understanding and memory; moderate limitations in her ability (1) to perform
activities within a schedule, maintain regudétendance, and be punctual within customary
tolerances and (2) to comggea normal workday and workweek without interruptions from
psychologically based symptoms and to perfatra consistent pace without an unreasonable
number and length of rest periodshe area of sustainedmcentration angersistence;
moderate limitations in her abili{1) to interact appropriatelyitk the general public and (2) to
get along with coworkers or peers without didirecthem or exhibiting behavioral extremes in
the area of social interactiongycamoderate limitations in her iéity to respond appropriately to
changes in the work setting in the area @fdtion. Tr. 104-105, 117-118. Dr. Thompson then
concluded in Section Ill that

[c]laimant can understand, remember aady out complex instructions, make

decisions, attend and concentrate fdeeged periods, accept instructions and

respond appropriately to chandges routine work setting.

Tr. 105, 118.

5. BehavioralHospital of Bellaire

On October 7, 2016, Ms. Garza was admitteBehavioral Hosipal of Bellaire for
increased depression and agitation. Tr. 906Atiending physician Dr. Jamal Rafique noted
that Ms. Garza “appeared delusional and padahdr. 906. A psychiatric evaluation by Megan
Talley, M.D., explained that Ms. Garza became violent while in a partial health hospitalization
program and was being admitted¢@edary to violent behavior. Tr. 902. Dr. Talley noted that

Ms. Garza had been “hospitalized here 3 to dkseyo,” and hospitalized 2015 for self-harm.

narrative discussion(s), which desaihow the evidence supports eachatasion. This discussion(s) is
documented in the explanatory text boxes following each category of limitationr{derstanding and memory,
sustained concentration and persistence, sociahotten and adaptation). Any other assessment information
deemed appropriate may be recorded in the MRFC — Additional Explanation text box.” Tr. 84awCdiseussing
“Section I” and “Section IlII'therefore remains relevant.
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Id. Dr. Talley diagnosed major depressive disordecurrent, severe, thipsychotic features,
and anxiety disorder, NOS. Tr. 904. A psydugital assessment cordded on October 9, 2016,
indicated diagnoses of “depress, anxiety, lability, chronic [andhultiple medical illnesses.”

Tr. 917. The psychological assessment indictitatiMs. Garza woullenefit fromindividual
therapy weekly and finding an outpatient psychiatrigt. Dr. Rafique discharged Ms. Garza on
October 10, 2016, and advised heter alia, to go to Kinghaven Counseling. Tr. 900-01.

6. Kinghaven Counseling Group

On October 24, 2016, Ms. Garza prdasdrto Kinghaven Counseling Group and
underwent a clinical neuropdyalogical evaluation by Jo&l. Levy, Ph.D. Tr. 1326-28.
Dr. Levy noted Ms. Garza’s presenting problérsstory of present psychological iliness, and
general history, and indicated his merstaitus and behavioral observatiots. Based on the
International Statistical Cladmiation of Diseases and Reldtelealth Problems, Tenth Edition,
Dr. Levy diagnosed posttraumaticests disorder and major depressilisorder, current, severe.
Tr. 1327. He also diagnosed rule out bipolatisiorder and borderline personality disorder.
Dr. Levy indicated that adddnal testing was required fdragnostic clarification, and
recommendednter alia, that Ms. Garza participate in ayphiatric consultaon and therapy.
Id.

On October 27, 2016, Ms. Garza began digpapsychiatric thrapy at Kinghaven
Counseling Group. Tr. 1351-53. Healthcare pravieebin James conducted an intake and

assessed provisional Axis | diagnoses of maguressive disorder and conversion disorder,

9 Ms. Garza reported social isolationingling teeth, lack of motivation, letrwr, low self-esteem, glirust of others,
feelings of abandonment, easily overwhelmed, sleffipudties and nightmares, memory problems, numerous
health problems, history of self-harm, and history of sexual abuse. Tr. 1326.
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functional paralysis and seizure.. I852. He assessed a GAF score 0°4Bls. Garza

attended eleven outpatient therapy sessiatiswarious providers &inghaven Counseling
between October 27, 2016, and October 17, 2017. Tr. 1329-32, 1333-36, 1337-39, 1340-41,
1343-44, 1348-49, 1351-53, 1354-55, 1356-57, 1358-60, 1360464 provisional diagnoses

and GAF score remained consistdimbughout her outpatient therapdg.

7. Thomas VanHoose Ph.D.

On January 25, 2017, nonexamining State egesychological consultant Thomas
VanHoose, Ph.D., reviewed the medieaidence record at reconsideratidnTr. 131-32, 148-
49. Dr. VanHoose prepared a PRT and rated®4sza’s degree of funcinal limitation in the
area of activities of daily livings moderate, in the area of ntaining social functioning as
mild, and in the area of maintaining concemtratpersistent and pace as moderate. Tr. 131,
148. Dr. VanHoose also prepared a MRFCAvirich he affirmed Dr. Thompson’s Section |
findings that Ms. Garza had nmlitations in the area of understanding and memory; moderate
limitations in her ability (1) tgerform activities within a schedylmaintain regular attendance,
and be punctual within customary toleranaed (2) to complete a normal workday and
workweek without interruptions from psychologlly based symptoms and to perform at a
consistent pace without an unreasonable numbeidength of rest periods in the area of
sustained concentration and peesige; moderate limitations in her ability (1) to interact
appropriately with the general public and {@)get along with coworkers or peers without

distracting them or exhibiting bavioral extremes in the are&social interactions; and

10 Seefn. 5,supra

11n the “Additional Explanation” section, DvianHoose indicates “See MRFC.” Tr. 131, 148.
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moderately limited in her abilitto respond appropriately to aiges in the work setting in the

area of adaptation. Tr. 104-105, 117-118. Dr. Viawd¢ similarly assessedSection Il that
[c]laimant can understand, remember aady out complex instructions, make
decisions, attend and concentrate fdeeged periods, accept instructions and
respond appropriately to chandges routine work setting.

Tr. 137, 154.

8. Adriana M. Strutt, Ph.D., ABPP-CN

On November 20, 2017, Ms. Garza présdrio Board Certified Clinical
Neuropsychologist Adriana M. Strutt, Ph.D.r & independent neurgmhological evaluation.
Tr. 1373-79. Dr. Strutt used the following evation procedures: (linical Interview;

(2) Performance Validity Measures; (3) Momtr€ognitive Assessmend) Wechsler Adult
Intelligence Scales-1V; (5) Wechsler Memory Scale=ition; (6) Trail Making Test A&B;
(7) Rey Auditory Verbal Learning Test; (8) StppColor-Word Test; (9¢ontrolled Oral Word
Association; (10) NAB Naming11) Semantic Fluency; (12yide Range Achievement Test] 4
Edition; (13) Brief Symptom Inventory; and (1Minnesota Multiphasic Personality Inventory-2
Restructured Form. Tr. 1373. Dr. Strutt also took Ms. Garza’s medical/psychiatric history,
educational/vocational history, family/developm history, and funatnal information.
Tr. 1373-75. Dr. Strutt indicatdter observations regarding Ms.1&a's behavior and noted her
neuropsychological findings based on the vagiadministered tests. Tr. 1376-77. Dr. Strutt
diagnosed Ms. Garza with major depressisadier, recurrent, severe; mild neurocognitive
disorder due to multiple etimgies (lupus and psychiatricreyptoms); and posttraumatic stress
disorder. Tr. 1377. Dr. Strutt’s prognosis was that

[b]Jased upon her constellationyfmptoms, Ms. Gaa’s prognosis for

rehabilitation is poor as her current psychiatric symptomatology and cognitive

impairment negatively impacts her abilityfunction in a competitive, sustained
manner. She is in need of intensiventad health services that focus on her

13



complex psychological symptoms. Once m®od and behaviors have stabilized
with treatment, she should be ne&=l for vocational rehabilitation.

Tr. 1377.

On January 1, 2018, Dr. Strutt completddental Impairment Questionnaiia which
she indicated that Ms. Garza itiee listing criteria for 12.048epressive, bipolar and related
disorders Tr. 1382-83. Dr. Strutt tad the degree of Ms. Garsdunctional limitations as
markedly limited in heability to understandgemember, or apply infmation; moderately
limited in her ability to interactvith others; markedly limiteth her ability to concentrate,
persist, or maintain pace; and markedly limitetier ability to adapt and manage oneself. Tr.
1383-84. In support of her rated limitats, Dr. Strutt explained that

[ijmpairments were found on measurssessing auditory attention, encoding and

recall of non-contextual veabmaterial, non-verbal abract reasoning, processing

speed, verbal inhibition, sshifting/mental flexibilty, encoding and recall of
contextual verbal material, and encodofg/isual material.Neuropsychological
results meet criteria for a diagnosisMild Neurocognitive Impairment.

Tr. 1384. She further explained that

Ms. Garza’s mental healthistory is chronic and congx. She presently meets

criteria for Major Depresse Disorder, PTSD and Mild Neurocognitive Disorder.

She had engaged in mental health $&wji but improvements, if any have been

short-lived. Her recent diagnosis of Luplso results in physical and cognitive
symptoms which limit her functionality.

Dr. Strutt also assessed MBarza’s ability to do work-tated mental activities.
Tr. 1385-86. She assessed that Ms. Gardari@derate limitations in her ability to
(1) understand and rememlsemple interactns; (2) carry out simple structions; and (3) make
judgments on simple work-related decisidd. She assessed that Ms. Garza had marked
limitations on her ability to (lunderstand and remember comxglestructions(2) carry out

complex instructions; (3) make judgmentsaamplex work-related decisions; (4) interact

14



appropriately with supervisors; and (5) respond appropriately to usual work situations and to
changes in a routine work settinigl.
Tr. 1386. In support, Dr. Strutt explained that

Ms. Garza suffers from chronic mentabhb symptomatology that will likely
increase in severity when under streSte has been unable to make significant
improvement regarding her symptomsdepression and post-traumatic stress
disorder. In addition, heupus is likely to result in variable cognitive declines,
physical symptomatology and additionalaianal distress. Neuropsychological
findings revealed impairments in attem/concentration, mcessing speed and
short-term memory that will impact hability to function in a competitive,
sustained manner. She is in need ofnsitee mental health seces that focus on
her complex psychological symptom®nce her mood and behaviors have
stabilized with treatment, she shouldre&rred for vocational rehabilitation.

Tr. 1386.

B. The ALJ Failed to Provide Adequate Reasons for the Weight She
Accorded Neuropsychologist Dr. Strutt’'s Opinion

In her determination, the Alstated she considered Bitrutt's independent medical
evaluation, including testing, atide mental impairment questinaire Dr. Strutt completed on
Ms. Garza’s behalf. Tr. 33. The ALJ stated #ta¢ gave “some weightio Dr. Strutt’s opinion
“proportionate to her opinion'averall supportability by the objeeeé medical record.” Tr. 33-
34.

Ms. Garza argues that the ALJ was obligategive specific, legitimate reasons for the
weight she accorded Dr. Struttpinion, and to explain howng inconsistencies or ambiguities
in the medical evidence records were considaretiresolved in refgting certain of her
assessments, but that she failed to do sa. Pbat 21-22. The Commissioner contends that it
is clear from the ALJ’s determination that the Akjected Dr. Strutt’'s apion that Plaintiff met
the criteria for Listingl2.04 given the ALJ’s step three fings that Ms. Garza’s impairments

did not meet or equal in severiyy of the listings describedtine governing regulations. Daoc.
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25 at 12. The Commissioner also contends thagxtreme aspects of Dr. Strutt’s opinion were
inconsistent with her own psychological tagtthat reflected only mild cognitive impairment
and sufficient mental functioningdd.

Social Security Regulations require ALJ=i@luate every medical opinion in the record,
including the opinions of non-exanng State Agency physicianSee20 C.F.R. 88
404.1527(b)-(c), 416.927(b)-(c); SSR 96-6p, 1996 3vh180. Every medical source opinion
should be weighed by the ALJ in consideratiothef following applicable “deference factors”:
(1) the length of the treatment relationship aredftequency of examinatn; (2) the nature and
extent of the treatment relationship, unding the treatment provided and the kind of
examination or testing performed; (3) the aegto which the physician’s opinion is supported
by relevant evidence; (4) consisty between the opinion and theoed as a whole; (5) whether
or not the physician is a spesain the area upon which an opn is rendered; and (6) other
factors brought to the ALJ'stantion which tend to suppast contradict the opinionWatkins v.
Barnhart 350 F.3d 1297, 1300-01 (10th Cir. 2003) (citation omittee®; als®0 C.F.R. 88
404.1527(c)-(d), 416.927(c)-(d). Ultimately, theJ must give good reasons that are
“sufficiently specific to [be] clear to any subsegtieeviewers” for the weight that she ultimately
assigns the opinionLangley 373 F.3d at 1119 (citation omitted). Failure to do so constitutes
legal error. SeeKerwin v. Astrue244 F. App’x. 880, 884 (10th Cir. 2007) (unpublished). In
addition, “[a]n ALJ is not entitled to picknd choose through an uncoadicted medical opinion,
taking only the parts that are favolako a finding of nondisability.Haga v. Astrug482 F.3d
1205, 1208 (10 Cir. 2007) (citations omitted). $tead, an ALJ “must ... explain how any
material inconsistencies or ambiguities in thelemce in the case record were considered and

resolved.” SSR 96-8p, 1996 WL 374184, at *7. Rkertthe Commissioner may not rationalize
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the ALJ’s decision post hoc, and “[jjudicial reviésvimited to the reasanstated in the ALJ’s
decision.”Carpenter v. Astrues37 F.3d 1264, 1267 (10th C2008) (citation omitted).

The ALJs explanation that she accorded “sameight” to Dr. Strtt’s opinion to the
extent it was “proportionate fwer opinion’s overall suppa@iility by the objective medical
record” is insufficient. Firsthe explanation is insufficient becauit fails to link the weight
accorded to specific evidenceleng the Court unable t@sess whether relevant evidence
adequately supports the ALJ’s conclusiomdAhe Court is not gpiired nor empowerei
parse through the summazed evidence to find suppdar the ALJ's decisionGutierrez v.
Colvin, 67 F. Supp. 3d 1198, 1203 (D. Colo. 20k8e alsepler v. Chater68 F.3d 387, 391
(10" Cir. 1995) (quotindReyes v. BoweB45 F.2d 242, 244 (YaCir. 1988)) (“It is well settled
the administrative agencies mustaeyreasons for their decisions.8ge also Haga482 F.3d at
1207-08 (“this court may not create or adppst-hoc rationalization® support the ALJ'’s
decision that are not appardérdm the ALJ’s decision itself.”).

Second, the ALJ’s explanation is insufficidrecause it fails to demonstrate she
considered the relevant defetial factors discussed above iatn would favor according more
weight to Dr. Strutt’s opinion,e., that Dr. Strutt waan examining physicrg that she supported
her conclusions with objectiiendings, and that she &board certified clinical
neuropsychologist offering an opami in her area of specialtysee20 C.F.R. 88 404.1527(c)(1),
(3), (5); 416.927(c)(2), (3 (5) (generally we will give moreveight to the medical opinion of a
source who has examined yountedical opinions that asaipported by medical signs and
laboratory findings, and to mediagpinions from specialistslvo give opinions about medical

issues related to his ber area of specialty).
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Lastly, the ALJ’s explanation is insufficiehecause it fails to explain why the ALJ
accepted some of Dr. Strutt's assessed limitations while rejecting o8eedlaga482 F.3d at
1208 (“An ALJ is not entitled to pick andhcose through an uncontratéid medical opinion,
taking only the parts that are favorable to a figddof nondisability.”). Here, the ALJ's mental
RFC arguably addressed certafrthe moderate limitatior®r. Strutt assessed regarding
Ms. Garza’s ability to do work-related mengativities in the areasf understanding,
remembering, or applying information and centration, persistence, and pace. Tr. 30.
However, the ALJ failed to address atth® marked limitations Dr. Strutt assessed in
Ms. Garza’s ability to interacppropriately with supervisorsid respond appropriately to usual
work situations and to changes in a routine wsa#ting — which are mental abilities “critical” for
unskilled work. Tr. 1386See Vigil v. Colvin805 F.3d 1199, 1204 (CCir. 2015) (explaining
that the basic mental demands of competitiveyurgerative, unskilled work include the abilities
(on a sustained basis) to . . . respond appr@&byito supervision, agorkers and usual work
situations, and deal with chargg@ a routine work setting$ee alscPOMS § DI
25020.010(A)(3), (B)(3)(k), (m). Further, thononexamining Stai@gency psychological
consultants, Dr. Thompson abd. VanHoose, assessed that I[@srza had certain moderate
limitations in her ability to do workelated mental activities ineharea of social interaction and

adaptability thereby lending cdsgency to Dr. Strutt’s opiniott See20 C.F.R. 88 1527(c)(4),

2 Examining medical consultant Cecilia P. Lonnecker, PlaBo, assessed that Ms. Garza “may have difficulty in a
competitive work setting” in light of her mental impairm&nflr. 811. Additionally, longitudinal treatment notes
from Ms. Garza’'s mental health care providers sudporstrutt’s diagnoses and also demonstrate a GAF score
between 41-50 over a significant period of time indicasieigous symptoms relateds. Garza’s overall level of
mental functioning. Tr. 967-68, 1329-363¢ee generallyKeyes-Zachary v. Astru695 F.3d 1156, 1164 (1 Cir.
2012) (considering GAF scores and expressing “concern” with scores of 46 ahdeésQ);Barnhart117 F. App’x

674, 678 (10 Cir. 2004) (unpublished) (“Standing alone, a low GAF score does not necessarily evidence an
impairment seriously interfering with a claimant’s abilitystork . . .” but “[a] GAF score of fifty or less, . . . does
suggest an inability to keep a job.”).
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927(c)(4) (the more consistent adil opinion is with the records a whole, the more weight
we will give to that medical opinion). In sum, the ALJ offered no explanation for accepting
certain parts of Dr. Strutt’s opinion while refmg others. Additionally, the Commissioner’s
argument that the ALJ rejected “the extreme aspafcDr. Strutt’s opinion” because they “were
inconsistent with her own psychological testihgt reflect only mild cognitive impairment and
sufficient mental functioning” igs own post-hoc rationalizatiomhich the Court cannot accept.
Haga 428 F.3d at 1208. Moreover, the Commissioner’s characterization of the psychological
testing results amounts to speculatidn.

For the foregoing reasons, the Court finds thatALJ’s explanation for the weight she
accorded Dr. Strutt’s opinion is insufficient, aie Court is unable to eaningfully review the
ALJ’s findings.SeeClifton v. Chater 79 F.3d 1007, 1009 (faCir. 1996) (holding that “the
absence of findings supported by specific weighing of the evidence” in the record leaves the
Court unable to assess whethdevant evidence adequatelypports the ALJ’s conclusiorgee
alsoHaga, 482 F.3d at 1208 (an ALJ must explain whgmwnoderate limitations are rejected

when they conflict with the ALJ’'s RFC assessment).

13 Dr. Strutt provided neuropsychological findings in the areas of mental status, intellectuabrdtientgentration,
executive, memory, language, visual-perceptmator functioning, cognitive testing summary, and
mood/personality. Tr. 1376-77. In the area of cognitiggrtg summary, Dr. Strutt indicated that “[ijmpairments
were found on measures assessing auditory atteetionding and recall of non-contextual verbal material, non-
verbal abstract reasoningopessing speed, verbal inhibition, set-shifting/mentallléty, encoding and recall of
contextual verbal material, and encoding of visnaterial.” Tr. 1377. Dr. Strutt indicated that the
neuropsychological results met criteria fatiagnosis of Mild Neurocognitive Impairmeantd rated the resulting
degree of Ms. Garza’s functional limitations as moderate and maltke@mphasis added). Additionally, in the
area of mood/personality, Dr. Strutt indicated various levels of psychological distress and concludes that
Ms. Garza’s overall “Global Severity Indexe(, general psychological distress) falling atliaically significant
level (T-score=80).” Tr. 1377 (emphasis added).
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C. The ALJ Failed to Account for the Moderate Limitations Assessed by
Nonexamining State Agency Psychological Consultant Thomas
VanHoose, Ph.D.

Ms. Garza explains that in Sectioaflthe MRFCA form Dr. VanHoose completed,
Dr. VanHoose found that Ms. Gar had five moderatanitations in herability to do work-
related mental activitiese., moderate limitations in her abili{1) to perform activities within a
schedule, maintain regular atttance, and be punctual witlinstomary tolerances; (2) to
complete a normal workday and workweekhaut interruptions from psychologically based
symptoms and to perform at a consistent patigowt an unreasonable nuertand length of rest
periods; (3) to interact approptédy with the genetgublic; (4) to get alng with coworkers or
peers without distracting them or exhibgibehavioral extremes; and (5) to respond
appropriately to changes in the work setting.c®1 at 22-27. Ms. Garza further explains that
in the narrative section oféhtMRFCA, however, Dr. VanHoose assessed that Ms. Garza could,
inter alia, attend and concentrate fortemded periods and respond agprately to changes in a
routine work settingld. Ms. Garza argues that the narratsection fails to account for the
moderate limitations found in S&m |, as required, and is, tledore, not substantial evidence
upon which the ALJ can properly rely intdemining Ms. Garza’s mental RF@d. Ms. Garza
further argues that because the ALJ canrigtae the narrative section of the MRFCA as
substantial evidence, the ALJ’'s RFC failegptoperly account for the moderate limitations
Dr. VanHoose assessed in Sectioidl.

The Commissioner argues that the nareasigction of MRFCA need not parrot the
moderate limitations assessed in the workskeetion, and that that ALJ can account for
moderate limitations by restrictirggclaimant to a particular tygd work activity, such as simple

or unskilled work. Doc. 25 dt5-17. Here, the Commissionemtends, the vocational expert
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identified unskilled jobs which are consistenthamild or even moderate limitations in mental
functioning. Id. As such, the Commissioner asserts tiere error and that the ALJ's mental
RFC accounted for all of Ms. Garza’s modefatectional limitationsan her ability to do
work-related mental activitiedd.

The Tenth Circuit has specifically addretssiee ALJ’s responsibility in evaluating a
State agency psychological consaotta MRFCA in light of the istructions printed on the forms
and certain sections of the POMS that desdtibeseparate functions of Sections | and 11l
Tenth Circuit case law instructs that an ALJymat “turn a blind ey¢o moderate Section |
limitations” and that

[i]f a consultant’s Section Il narrative fails to describe the effect that each of the

Section | moderate limitains would have on the chaant’s ability, or if it

contradicts limitations marked iregtion I, the MRFCA cannot properly be

considered part of the substangaldence supporting an ALJ’s RFC finding.
Carver v. Colvin 600 F. App’x 616, 619 (#0Cir. 2015) (unpublished}. Tenth Circuit case
law further instructs that there is no reverseaer in evaluating opinioavidence or assessing a
claimant’s RFC when an ALJ properly accountsthar effects othe limitations enumerated in

Section | of the MRFCA See Nelson v. Colvig55 F. App’x 626, 629 (10Cir. 2016) (finding

no reversible error regarding the ALJ’'s mental RFC assessment because the ALJ effectively

% n Section I, the State agency consultant found that the claimantdaetatdimitations in the ability to

(1) understand and remember detailed instructions; (2) catryetailed instructions; (3) interact appropriately with
the general public; and (4) accept instructions arubres appropriately to criticism from supervisoarver v.
Colvin, 600 F. App’x 616, 618 (10Cir. 2015). In Section lll, the State agency consultant assessed that the claimant
could “perform simple tasks with routine supervision,teeta supervisors and peers on a superficial work basis,
relate superficially to the general public on a limited basis, and adapt to simple work situlationtie claimant
argued that the State agency consultant’s Secfi@s$bessment failed to account for the Section | moderate
limitation in accepting instructions and respondapgropriately to criticism from supervisorsl. at 618-19. The
Court disagreed and held that the Section Il assessnagmdimant could relate supervisors and peers on a
superficial work basis adequatelycapsulated the Section | moderateit@tion in claimant’s ability to accept
instructions and respond appropriately to criticism from supervisdrait 619. The Court further held that the
ALJ's RFC sufficiently captured thessence of the State agency conatikeSection Il assessment by limiting
claimant to simple work and statingatrclaimant could “interact with coawkers and supervisors, under routine
supervision.”ld. at 620.
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accounted foall the limitations indicateth Section | of the MRFCAJemphasis in originaf?
Lee v. Colvin631 F. App’x 538, 541 (10Cir. 2015) (finding no rewsible error regarding the
ALJ's RFC assessment because the ALJ didgmaire the Section | limitations and the RFC
assessment reflected the moderate limitatidestified in Setion | of the MRFCA)!® Fulton v.
Colvin, 631 F. App’x 498, 502 (10Cir. 2015) (finding that the ALdid not err in evaluating
opinion evidence where he discussed onlyateiSection Il findings because the ALJ
acknowledged the distinctionteeeen Section | and Sectioh of the MRFCA and the Court

found no contradiction bewen the two sectionsj;Carver, 600 F. App’x at 619 (finding no

151n Section |, the State agency consultant found the claimamhbdératdimitations in the ability to maintain
attention and concentration for extended periodsnaaudkedlimitations in the ability to understand and remember
detailed instructions, carry out detailed instructions, and interact appropriately with the pligidion,655 F.

App’x 626, 628 (18 Cir. 2016.) In Section lIl, the State agency consultant assessed that “claimant is capable of
carrying out simple instructions with routine supervisi@aimant is capable of interacting appropriately with
supervisors and coworkers on a superficial basis but not with the general public. Claimant can adapt to a work
situation.” Id. at 629. The Court noted that the ALJ, in turd aithout error, incorporated the Section IlI findings
into the RFC.Id. The Court further noted that “[m]ore to the point, by limiting [claimant] to unskilled work, the
ALJ effectively accounted fall the limitations noted in Section I[.]id. (emphasis in original). The Court
explained that “[e]ven though [the State agency condiiiterted marked limitations in [claimant’s] ability to
remember detailed instructions, carry out detailed instms, and interact appropriately with the public, unskilled
work does not require these abilities, nor does it rediu@@bility to maintain attention and concentration for
extended periods[.]1d.

1 |n Section I, the State agency consultant found the claimamhbddratdimitations in the ability to (1) maintain
attention and concentration for extended periods; (2) accgpidtions and respond appropriately to criticism from
supervisors; and (3) get along with coworkers or peers without distracting them orimgxhibitavioral extremes.”
Lee v. Colvin631 F. App’x 538, 542 (10Cir. 2015). In Section llI, the Ste agency consultant assessed that
claimant could perform simple tasks, work with routine svig®n, relate to supervisors on a superficial basis, and
relate to peers on a superficial badis. The ALJ adopted the Section Ill assessméhtat 541. The Court held
that the Section Il narrative andetALJ’'s RFC “explained, accounted for, and delimited each of the moderate
limitations expressed in the Section ltlké MRFCA,” and there was no errdd.

17 In Section I, the State agency consultant found the claimant had moderate limitations in the ability to (1) work in
coordination with or proximity to others without being distracted by them; and (2)nesppropriately to changes

in the work setting.Fulton v. Colvin 631 F. App’x 498, 501-02 (¥CCir. 2015). The State agency consultant found
the claimant had marked limitations in the ability to interact appropriately with the general pdiblin.Section

I, the State agency consultant assessed that the claimant was able to perform simple and somesksnohebeit
ordinary supervision, able to interact with co-workers and supervisors forntalisork purposes but should avoid
public contact, and able to adapt to some work chaltyeThe claimant argued that the ALJ erred by failing to
account for certain of the State agewoysultant’s Section | findingdd. The Court held that the ALJ properly

looked to the Section Il narrative e State agency consultant’'s apimregarding mental RFC because the

Section Il assessment did not contrathet effects of the Section | limitation&d.
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reversible error regarding the ALJ's meriRdC assessment because the ALJ sufficiently
captured the essence of psychological consult&sttion Il narrative which had adequately
encapsulated the Section | limitations).

Applying the Tenth Circuit'guidance here, the Court fintheat Dr. VanHoose’s Section
lIl narrative contradicts certain ttie moderate limitations he foundSection I. In particular,
Dr. VanHoose found in Sectidrthat Ms. Garza had two modge limitations in area of
sustained concentration, persistence and patasgessed in Section Il that she could “attend
and concentrate faxtended periods Tr. 136-37, 152-54 (emphasaslded). “[A] moderate
impairment is not the same @as impairment at all."Haga, 482 F.3d at 1208. As such,
Dr. VanHoose’s Section Il natige is not substantial evidence upon which the ALJ can rely.
Fulton, 631 F. App’x at 502.

Further, a limitation to wkilled or simple work doesot account for Dr. VanHoose’s
moderate limitations. The Commissioner invoBasith v. Colvin821 F.3d 1264, 1269 (10
Cir. 2016), and/igil, 805 F.3d 1199, to support tHamiting a claimant tgarticular kinds of
work, such as unskilled or simple, can adequatetpunt for moderate linaitions in the ability
to do work-related mental activities. Doc.&515-17. The Court, however, is not persuaded.
In Smith the claimant argued thtkite ALJ should have included moderate nonexertional
impairments in assessing residual functionabcép based on the consultant’s evaluation.
Smith 821 F.3d at 1268. The consultémiind in Section | of the MRCA that the claimant had
moderate limitations in the dity to (1) maintain concendition, persistence, and pace;
(2) remain attentive arkeep concentration for extended pes; (3) work with others without
getting distracted; fAcomplete a normal wkday and work-week without interruption for

psychologically based symptoms; (5) perform abasistent pace without excessive rest periods;
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(6) accept instructions direspond appropriately to criticism bypervisors; (7) get along with
coworkers or peers without distracting them or engaging in behaeidraimes; and (8) respond
appropriately to changes in workplace; andsg realistic goals andependently planld. The
consultant applied the findings and concludedenti®n IlI that the claimant could (1) engage in
work that was limited in complexity and (2) manageial interactions thatere not frequent or
prolonged.ld. The ALJ, in turn, arrived at a similassessment, conclugj that the claimant

(1) could not engage in face-taeke contact with the publand (2) could engage in only simple,
repetitive, and routine task$d. at 1269. In its discussion, th@@t noted that the notations of
moderate limitations served only as an aithitoconsultant’'s assessment and that the Court
should compare the ALJ's RFC findings te tonsultant’s narratézopinion and not the

Section | notations ahoderate limitationsld. at 1269 n.2. The Court favorably citieee v.
Colvin'® as an example of whereetladministratie law judge did not repeat the moderate
limitations found in Section I, but ingoorated the limdtions by statingpowthe claimant was
limited in the ability to perfom work-related activitiesld. The Court also citedigil v.

Colvin,'® wherein the Court held that an admirasive law judge can account for moderate
limitations by limiting a chimant to particular kids of work activity.ld. Based on the
reasoning irLeg the Court rejected the claimant'gament that the ALJ should have assessed

additional nonexertional limitatiorfS. Id.

18631 F. App’x 538 (18 Cir. 2015) (unpublished).
19805 F.3d 1199, 1204 (£Cir. 2015).

20 Other judges in this Distri have declined to follovBmithon the grounds that it is inconsistent witaga v.

Astrue 482 F.3d 1205 (#0Cir. 2007) andFrantz v. Astrug509 F.3d 1299 (#0Cir. 2007) and that one panel of the
circuit court cannot overrule anothe®ee, e.g., Silva v. ColviB03 F.Supp.3d 1153 (D.N.M. 2016€)prdova v.
Berryhill, Civ. No. 17-611 SMV, 2018 WL 2138647, at *7 (D.N.M. May 9, 20I8)es v. BerryhiJICiv. No. 15-
842 LF, 2017 WL 3052748, at *5 n.6 (D.N.M. June 15, 2017).
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In Vigil, the Tenth Circuit held that a claintas moderate mental limitations in
concentration, persistence, and pace were geritly taken into account by a restriction to
unskilled work. Vigil, 805 F.3d at 1204. In that casee #ilLJ found at step three that the
claimant was moderately limited in the abilityrtmintain concentration for extended periéds.
Id. at 1203. At the “more detailedtep four assessment of ttlaimant’s RFC, the ALJ found
some evidence indidag that the claimant had some prabkewith concentition, persistence,
and pace “such that [he] could notdgected to perform complex taskdd. The ALJ further
found that “the findings of a normal ability tocedl items on immediea recall, and an ability to
spell words forward, as well as finding of noifrtteought processesydicate[d] that Vigil
retain[ed] enough memory and concentnatio perform at least simple taskkl” at 1203-04.
The Court reasoned that the ALJ’s RFC limiting claimant to unskilled work was appropriate in
that case because the Social Security Adstration’s Program Opations Manual System
indicated that the capacity to parfounskilled work includes the #iby to maintain attention for
extended periods of two-hour segments,tbat concentration isot critical.” 1d. at 1204. The
Court further reasoned that unskilled wgenerally requires only the following:

(1) “[u]nderstanding, remembering, and carrying out simple instmgtj (2) “[m]aking
judgments that are commensurate with the tions of unskilled work—e., simple work-related
decisions”; (3) “[rlespondingppropriately to supervisiorp-workers and usual work
situations”; and (4) “[d@aling with changes in a routine work settingd” Therefore, because
the claimant’s moderate limitation his ability to maintain @ncentration for extended periods

did not impact the basic demarafsunskilled work, the Court cohaled that the evidence in the

21 On the MRFCA form, there are eight questions reltiealclaimant’s ability to sustain concentration and
persistence. One of those questiaddresses a claimant’s ability to maintain attention and concentration for
extended periods. Tr. 97.
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record regarding claimant’s mahstatus supported the ALIRFC determination that limiting
him to perform unskilled work would adequigtaccount for his modate limitations in
concentration, persistence, and palck.

Certain of the moderate litations the consultants asseskete were not addressed in
eitherSmithor Vigil. For instanceYigil only addressed the ability to maintain attention and
concentration for extended perioddere, the consultant's modedimitations in the area of
sustained concentration and pace also includedility to (1) perfam activities within a
schedule, maintain regular atttance, and be punctual wittcustomary tolerances; and
(2) complete a normal workdayé workweek without iterruptions from psychologically based
symptoms and to perform at a consistent patigowt an unreasonable nuertand length of rest
periods. Significantly, the latteequirement is considered cciil for performing unskilled work
and defined as being “usually strictSeePOMS DI 25020.010.B.3.i Mental Abilities Critical
for Performing Unskilled WorkDr. VanHoose also includenoderate limitations in
Ms. Garza’s ability to intera@ppropriately with the general didy to get along with coworkers
or peers without distracting theon exhibiting behawral extremes, and t@spond appropriately
to changes in the work setting, two of which aliso considered criticébr performing unskilled
work. Id. at B.3.l, m. Thus, givethe narrow issue addressedviigil regarding whether
unskilled work could adequately account for edarate limitation in alaimant’s ability to
maintain attention and concentration for exted periods, the Court is not persuaded\git
stands for the broad progition that unskilled or simple woddequately addresses all of the
moderate mental limitations asise here and allows the ALJdollapse these limitations into
“simple, routine, repetitious whkywith 1, 2, or 3 step instrucins, in an environment requiring

few decisions.”See Groberg v. Astrug05 F. App’x 763, 770 (0Cir. 2012) (unpublished)
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(“[a] limitation to ‘simple work’ or ‘unskilled jobs’ is generally insufficient to address a
claimant’s mental impairments”) (citingChapo v. Astrug682 F.3d 1285, 1290 n.3 (1 Cir.

2012) (a restriction to “simple wdtks a vague catch-all term whids insufficient to adequately
account for mental liniations)). And althougBmithaddressed more of the moderate limitations
that are at issue here, it did not addressanHoose’s moderate limitation in Ms. Garza’s
ability to perform activities within a schedulaaintain regular attendance, and be punctual
within customary tolerances, which is a limitatioot assumed in unskilled or simple work.

Vigil, 805 F.3d at 1204.

For the foregoing reasons, the Court is nospaded that limiting Ms. Garza to simple or
unskilled work relieved the ALJ of her obdition to address the Dr. VanHoose’s Section |
limitations in her RFC mental assessment of Ms. Garza'’s ability to do work-related mental
activities.

D. Remaininglssues

The Court will not address Ms. Garza'’s renvagnclaims of error because they may be
affected by the ALJ’s treatment of this case on remaMdtkins v. Barnhart350 F.3d 1297,
1299 (16 Cir. 2003).

IV. Conclusion
For the reasons stated above, Ms. Garza’s Motion to Reverse and Remand for a

Rehearing With Supportinglemorandum (Doc. 21) SGRANTED.

Y N D

(i?HN F. ROBBENHAAR
nited StatesMagistrate Judge,
R esiding by Consent
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