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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JACKSON WALKER,
and TROY GREENE

Plaintiffs,

VS. Civ. No. 19-71aAPGBW
JEMEZ MOUNTAIN SCHOOL DISTRICT,
NORMA CAVAZQOS, in her individual capacitygnd
BUDDY DILLOW, in his individual capacity.

Defendants.

MEMORANDUM OPINION AND ORDER

On October 8, 2019Plaintiffs JacksorWalker andTroy Greenefiled an AMENDED
COMPLAINT FOR DAMAGES (“Complaint”) (Doc. No. 9 On March 18, 2020, Defendants
Norma Cavazos andBuddy Dillow (collectively, “Defendants”) filed INDIVIDUAL
DEFENDANTS MOTION TO DISMISS BASED ON QUALIFIED IMMUNITY AND IN THE
ALTERNATIVE FOR SUMMARY JUDGMENT AND SUPPORTING MEMORANDUM
(“Motion”) (Doc. No. 20).After considering the partiebriefing and the controlling law, the Court
will grant DefendantsMotion.

Background

Plaintiff Walker is a former student of Coronado High Sch@GHS”) in the Jemez
Mountain School Districf‘District”) in Gallina, New MexicoCompl. at  44Plaintiff Greene is
also a former student &HS. Id. at § 45. Defendant Dillows the principal aCHS.Id. at{ 46.
DefendantCavazos is the superintendent of the Distlettat §31.

In January 2041, CHS andthe District“implemented a computérased academic program
titted Edgenuity as the principal basis of instruction and grading with the schooltdistriat |

15. The Complaintalleges thathe District had a shaky rollout of the Edgenuity grading software.
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Id. at{{ 18-34. During Plaintiff Walkefs high school tenure, his mother, Heidi Walker, was a
teacher aCHS Id. at 13.Ms. Walker had some authority to enter “bypasses,” which allowed
students to bypasacomplete Edgenuity course woirk order to access exanid. at 4, 54;
Mot. at 1.Ms. Walkets alleged use of bypasses for Plaintifssignments led to her termination
and thepermanent revocation of her teaching licehSeeCompl. atf 13, 14.

Plaintiffs graduated fror@HSIin May 2017, participated in thgraduation ceremony, and
received their diplomasld. at § 1111n May 2017 Plaintiffs “began making a series of requests
to CHSfor transcripts to be sent to collefjés which they were applyindd. at § 112. In August
2017, he District informed Plaintiff Walker “that an investigatiasas beiig conducted because
of alleged discrepanciédn Jacksois academic rexds.”ld. at  113The investigatiomncluded
Plaintiff Greené “academic history and qualifications” as well. Defendants Dillow and
Cavaws, in an attempt to verify Plaintiffgraduation eligibility and the effect dds. Walkets
bypassesreviewed Plaintiffs Edgenuity recordsld. at §117-20.Defendants subsequently
revoked Plaintiffshigh school diplomadd. at § 124. Defendangdlegedly hae refused to reissue
Plaintiffs diplomas andhave failed to issue to colleges andiversities true and accurate
transcripts otheir high school course work and gradedsl. at § 125Plaintiffs seek festitutin
of their high school diplomaand appropriate modifications their high school transcriptsl,]” as
well as damagepre- and posjidgment interest, and attorrieyfees|d. at207-14.

Motion to Dismiss
A FederalRule of Civil Procedure (“Rule”)12(b)(6)motion “tests the sufficiency of the

allegations within the four corners of the complaintMébley v. McCormick40 F.3d 337, 340

1 The Complaint is replete with allegations and det@bout the implementation of Edgenuity and tlspulie around
Ms. Walker’s use of bypasses. Few of those allegations are retevitue case and the Court need not detail them
further.



(10th Cir. 1994). When considerindraile 12(b)(6)motion, the @urt must accept as true all well
pleaded factual allegations in the complaint, view those allegations lighhenost favorable to
the plaintiff, and draw all reasonable inferences in the pldmtiivor.SeeSmith v. United
States561 F.3d 1090, 1098 (10th Cir. 2009he allegations must “state a claim to relief that is
plausible on its facefd. A Courtshouldgrant a Rule 12(b)(g) motion to dismisken, from the
face of the complaint, it “appears that the plaintiff can prove no set of facgspors of the claims
that would entitle the plaintiff to relief3ocy of Separationists v. Pleasant GrovigyC416 F.3d
1239, 1241 (10th Cir. 2005)n(ernalquotation marks omitted).

Defendants Cavazos and Dillow have raised the defense of qualified immunityrin thei
Motion. “The qualifiedimmunity doctrine protects public employees from both liability ‘drain
the burdens of litigationarising from their exercise of discretiof€ummings v. Dear913 F.3d
1227, 1239 (10th Cir. 2019ert. denied sub nomtummings v. Busse$40 S. Ct. 8X2019)
(quotingAllstate Sweeping, LLC v. Black06 F.3d 1261, 1266L0th Cir. 2013)).It “shields
governmentofficials from liability where‘their conduct does not violate clearly established
statutory or constitutional rights of which a reaable person would have knownA.M. v. New
Mexico Dept of Health 148 F.Supp. 3d 1232, 1290 (D.N.M. 2015) (quotiPgarson v. Callahan
555 U.S. 223, 231 (2009))Qualified immunityalso shields officers who haveeasonable, but
mistaken beliefsand operates to prateofficers from the sometimékazy border[s]of the lav.”
New Mexico Dejp of Health 148 F. Supp. 3d at 129QuotingSaucier v. Katz533 U.S. 194, 205
(2001))(brackets in original)Under Tenth Circuit precedent:

[w]hether a right is “clearly established” is an objective t@ste relevant,

dispositive imuiry in determining whether a right is clearly established is whether

it would be clear to a reasonable officer that his conduct was unlawful in the

situation he onfronted.In order for the law to be clearly established, there must be
a Supreme Court or Tenth Circuit decision on point, or the clearly established



weight of authority from other courts must have found the law to be as the plaintiff
maintains

Brown v. Montoya662 F.3d 1152, 1164 (10th Cir. 2011) (internal quotation marks and citations
omitted).“The contours of the right must be sufficiently clear that a reasonable offimidd w
understand that what he is doing violates that fightiderson v. Creightqm83 U.S. 635, 640
(1987). Qualified immunitydoes nopply onlyto official actions specifically deemed unlawful,
rather, “in the light of prexisting law the unlawfulness must be apparddt.”

“Although qualified immunity defenses are typically resolved at the summagynjert
stage, district courts may grant motions to dismiss on the basis of qualified immuUhtynas v.
Kaven 765 F.3d 1183, 1194 (10th Cir. 2014). Doing so, however, “subjects the defendant to a
more challenging standard of review than would apply on summary judgrteririternal
guotation marks omitted). “At the motion to dismiss stage, it is the deféadanducts alleged
in the complainthat is scrutinized for objective legal reasonablengds(brackets and internal
guotation marks omitted) (emphasis in original). The Court evaluates “(iheviibe facts that a
plaintiff has alleged makaut a violation of a constitutional right, and (2) whether the right at issue
was clearly establishedKeith v. Koerner 707 F.3d 1185, 1188 (10th Cir. 2013) (internal
guotation marks omitted). The Court “may address the two prongs of the quiatifredcity
analysis in either ordeif the plaintiff fails to establish either prong of the tpnged qualified
immunity standard, the defendant prevails on the deférGemmings 913 F.3d at 1239,
(quotingA.M. v. Holmes830 F.3d 1123, 11385 (10th Cir. B16),cert. denied137 S.Ct. 2151
(2017)).“[T]he onus in on the plaintiff to demonstratdiat the plaintiff has satisfiethe two

prongs of the qualified immunity inquiréummings913 F.3d at 1239.



Analysis

Plaintiffs allegethat Defendants violatetheir rights under the United States and New
Mexico Constitutions. Defendants move for a dismissal under Rule 12(b)(6) or, itetinatate,
for summary judgmeninder Rule 568in doing so, Defendantgveraisel the affirmative defense
of qualified immunity. The Court willseparatelyaddress eacBGountraised in the Complaint and
testit underthe standards of dismissal. Because the Court concludes it can dismiss ther@ompla
without resorting to summary judgment, t@®urt need not address Defendaraiernative
motion?2

Count I: Federal Procedural Due Process-Right to a Diploma

Plaintiffs first allege thaDefendants deprived Plaintiffs of their constitutional due process
right to “receive a meaningful opportunity to be heard prior to depriving them of thetbenef
associated with a high school diploma and their protected property interéles diplomas.
Compl. at § 131Plaintiffs argue that “[ajeasonable public officer would have known that
revoking the high schoaiplomas of a high school student and altering their transcripts violated
[Plaintiffs’] constitutional rights . .because the law wasearly established dhe time” Id. at |
139. Defendantscounter that “Plaintiffs cannot establish that they have a protected property
interest in keeping their diplomas or original, unmodified academic tran$caiptistherefore
procedural due process protections are not implicated. Mot. deféndants also assert the
defense of qualified immunityld. at 3.

“Procedural due process imposes constraints on governmental decisions which deprive

individuals of liberty or property interests within the meaning & Bue Process Clause of

2When a court can resolve a motion to dismiss on only the complaintentpit does not need to convert the motion
to dismiss into a motion for summary judgmes¢eBrokers’ Choice of Am., Inc. v. NBC Universal, In861 F.3d
1081, 1103 (10th Cir. 2017) A motion © dismiss challenging the legal sufficiency of the complaint is properly
considered under Rule 12(b)(6) if the court analyzes only thelegrhitself’).
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the . . Fourteenth AmendmentMontoyg 662 F.3dat 1167 (quotindMathews v. Eldridge424

U.S. 319, 332 (19%% “Due process is flexible and calls for such procedural protections as the
particular situation demanddViontoyg 662 F.3dat 1167. To assess/hether an individual was
denied pocedural due process, courts must engage in stswinquiry: (1) did the individual
possess a protected interest such that the due process protections were applicalde;, dmel |

(2) was the individual afforded an appropriate level of procéds(guotingMerrifield v. Bd. of
Cnty. Comrirs, 654 F.3d 1073, 1078 (10th Cir. 2011)).

Plaintiffs argue that they haeeprotected interest in keeping their diplomas and transcripts
as originally issuedPlaintiffs ground this theory in a constitutionagit to an education as
established isoss v. Lopez19 U.S. 56%1975).Plaintiffs also cite to several eof-circuit cases
to support the contention tHaducational benefits created by state statute are established property
interests” that cannot be taken away without comporting with due proeesdNTIFFS
RESPONSE TO THE INDIVIDUAL DEFENDANTSMOTION TO DISMISS BASED ON
QUALIFIED IMMUNITY AND, IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT
(“Response”) (Doc. No. 28) at 10-11.

The Supreme Court has interpreted the Due Process Clagsaranteehat once a state
“establislfies] and maintaifs] a public school system . . . aijadequire[s] its children to ag¢nd . .

. the State is constrained to recognize a studdegitimate entitlement to a public education as a
property interest which is protected by the Due Process Clausé Goss 419 U.S.at574 A
students ability to attend public school “mayiioe taken away for misconduct without adherence
to the minimum procedures” required by due prockksThe right recognized by the Supreme
Court inGoss howeverjs distinct from the right Plaintiffs urge the Courtacknowledge—i.e.,

that they possessprotected property interest in their diplonaasl transcripts.



Under New Mexico law, “[s]ccessfulcompletion of a minimum of twentfpur units
aligned to the state academic content and performance standards shall be te@arech New
Mexico diploma of excellenceNMSA 1978 § 22-13-1.1. Plaintiffs have not offered, nor has the
Court found, any case interpreting this provision of New Mexico law to guarantee atyprope
interest in a diploma of excellencéhe Tenth Circuit has recognized thaietv Mexicds
constitution gives each child the right to a free public educatiéhenberg v. New Mexico
Military Inst., 478 F.3d 1262, 1270 (10th Cir. 20@&iting N.M. Const. art. XII, § 1; NMSA 1978
§ 22-1-4.3. “The New Mexico legislature has defined this right as an entitlement to attend a
public sclool within the school distriah which the student retes’ Ellenberg 478 F.3d at 1270
(citing NMSA 1978 § 2212-4).0Once more, however, the Complaint does not allege any
deprivations of Plaintiffs’ educatign

The Tenth Circuit has interpretésloss albeitin the context of high school sports, as
recognzing “a studeris entittement to a public education as a property interest which is
constitutionally protectetl.Albach v. Odle531 F.2d 983, 985 (10th Cir. 1976). But the Tenth
Circuit noted that ih framing the property interdgt the Court inGossspeaks in terms of the
‘educational process.Id. (quotingGoss419U.S. at 578 In concluding that students do not have
a protected right to participaite interscholastic athleticshe Tenth Circuit expressed:

[t]he educational process is a broad and comprehensive concept with a variable and

indefinite meaning. It is not limited to classroom attendance but includes

innumerable separate components, such as participation in athletic aatigity
membership in school clubs and social groups, which cwnto provide an
atmosphere of intellectual and moral advancement. We do notGesaslto

establish a property interest subject to constitutional protection in each ef thes

separate components.

Albach 531 F.2d a©985 The Tenth Circuit haseaffirmed this position and made clear that

students do not have a constitutionally protected property interest in “particcidents of



educatiori. Seamons v. Snow4 F.3d 1226, 1235 (10th Cir. 1996)n Albachwe explained that
the innumerable separate components of the educational process, such as particitdlietcs
and membership in school clubs, do not create a property interesttstabjeenstitutional
protection.”).This precedent suggests that a diploma may be fairly considered another “incident
of education” that is part of the overall education process. The Court recodrazesiing a
diploma is differenfrom participating in high school sports. Plaintiffs, however, have not provided
any Tenth Circuit or New Mexico case distinguishing the proprietary guaramt@ag, of NMSA
1978 § 22-13-1.1 in light dbossandAlbach

Instead,Plaintiffs pointto case l& in other circuits recognizing a studentight to a
diploma, includingdebra P. v. Turlington644 F.2d 397, 404 (5th Cir. 198Bester v. Tuscaloosa
City Bd. of Educ.722 F.2d 1514, 1516 (11th Cir. 1984), &rokhart v. lllinois State Bd. of
Educ, 697 F.2d 179, 185 (7th Cir. 1983n Turlington, the Fifth Circuit did explicitly construe
Gossto guarantee propertyright to a diplomdif a student attends school during those required
years, and indeed more, and if he takes and passesgjtheed courses. ..” Turlington, 644 F.2d
at 404. The Eleventh Circuit agreed, but also added" ghaintiffs had no property right in the
expectation that substandard scholastic achievement would continue to be acapedia for
promotion” Bester 722 F.2d at 1516The Seventh Circuit iBrookhartrecognized that, under
Goss students:

had a right conferred by state law to receive a diploma if they met the requirements

imposed prior to [the state changing graduation reménts] conpletion of

seventeen course credits and fulfillment of the Stajeaduation requirements. In

changing the diploma requirement, the governmental action by the School District

deprived the individual of a right or interest previously held under state law.

Brookhart 697 F.2dat 185.In thosecircuits, students have a clearly established right to a high

school diploma conditioned upon completion of state-imposed graduation requirements.



This case is distinguishable frofurlington, Bester andBrookhart None of these cases
addressed qualified immunjtyndividual school administrator actioor the revocation of an
awarded diplomaTurlington concerned a newly enacted competency examination, upon which
diplomas were conditione®44 F.2dat 400 The Fifth Circuit concluded that Florida could not
“constitutionally deprive public school students of their high school diplomas on the basis of
examination. . . [i]f the test covers material not taught the studéids at 400 402.Similarly,
Besterinvolved a city changing its educational standar@® F.2cdat 15151n Besterthe Eleventh
Circuit held that students had no property right in the continued use of a partjcadiang
standardld. at 1516.In Brookhart the school implemented a minimal competency exam as a
condition to receiving a diplom&97 F.2d at 181The Sevath Circuit believed that due process
required giving students adequatatice to preparéor the examand an opportunity to complete
any required courseworkd. at 186.These casedemonstrate thattatesnay have some duty to
allow students a fair chaado graduateotwithstandingchanging graduation standarést they
say nothing about an administrator’s duties with respect to revoking a diploma for potential
academic dishonesty. The Court does not believe that these three cases wouldDefengats
on notice that their actions would violate Plaintiffs’ constitutional rights.

Plaintiffs have not met their burden in demonstrating thatcthisnedright to a revoked
diploma orto uncorrected transcripts “clearly established” in the Tenth Circuit. Plaintiffs have
not proffereda singleTenth Circuit case construingossto recognize a right to a diplonta
transcriptsin the way these other three circuits have. In the Cowapinion, cases from three
circuits—which arenot on all fours with the facts heredo not constitute €learly established
weightof authority from other courts[.]Montoyg 662 F.3cat 1164 see, e.g.Stewart v. Donges

915 F.2d 572, 582 (10th Cir. 199@)oting that law from sevesister circuits sufficiently put the



defendant on notice of a clearly established right). Plaintiffs have not suffjcsepborted their
claim that a reasonable school district employee wdmlow that conditionally revoking a
diploma,in orderto confirm whether a student actually earned the dipl@raa contrary to clearly
established lawJnderGoss students have a clearly established right to attend school and not be
deprived of their attendance without due procésss 419 U.Sat574. Raintiffs, however, have
not alleged that Defendants deprived them of their right to a@étfl The Court does not need
to decide ifNMSA 1978 § 2213-1.1 creates a constitutionptopertyright to a diploma upon
meeting the state graduation requirementonly whether that right (if any) is cleadgtablished.
Plaintiffs have not demonstrated thdefendants are therefore entitled to qualified immuaity
Count I.
Count II: Federal Substantive Due Process-Right to a Diploma

Plaintiffs nextallege thaDefendantsowed Jackson and Troy a constitutional duty to not
engage in any conduct that would unlawfully cause a deprivation of a protectedypnaujeeest
in their rights and privileges associated with obtaining their high school diplo@ompl. at
1 142.Defendants contend that there is no lastablishing that a student has a fundamental
personal interest derivéidbm the United States Constitution in graduating high school or in having
a high school diplom&a Mot. at 15. Plaintiffs ague thatthe liberty interest implicated here is
“grounded in thestigma attached to injury to the reputation of the students deprived of their
constitutional rights under a cloud of accusations.” Resp. at 14 (quotirgrookhart 697 F.2d
at 185-86).

Procedural due process and substantive due process share some overlapping concerns, but
substantive due process “bdrsertain government actions regardless of thenésis of the

procedures used to implement th€mAbdi v. Wray 942 F.3d 1019, 1027 (10th Cir. 2019)
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(quotingMontoya 662 F.3d at 1172). “It limits what the government may do in both its legislative
and executive capacitiesAbdi, 942 F.3d at 1027. Substantive due process violations include
“‘government action [that] infringe[s] ‘@undamental’right without a‘compelling’ government
purpose]] as well as where government action deprives a person of life, liberty, ortgropar
manner so arbitrary ishocks the consciencg|d. (quotingCty. of Sacramento v. LewB23 U.S.
833 (1998). The Tenth Circuit appliea “fundamentalights approach when the plaintiff
challenges legislative action, and the shetlesconscience approach when the plaintiffksee
relief for tortious executive action[.]JAbdi, 942 F.3d at 1027 (quotingalley v. Huckaby902
F.3d 1136, 1153 (10th Cir. 2018)).
Plaintiffs appeato argue that the government action here is an arbitrary deprivation of a
liberty and property intereskeeCompl. at 146 (‘Defendantk in effectuating the deprivations
of [Plaintiffs’] property interests, engaged in arbitrary and capricious actluats lacked
justification, reason, and evidence.”). The Court will accordingly analyzeothplaint undethe
Tenth Circuits “shocksthe-conscience” framework.
Conscienceshocking conduct
requiresmuch more than mere negligentedeed, even the aotis of a reckless
official or one bent on injuring a person do not necessarily shock the judicial
conscienceld. Conduct that shds the judicial conscience igleliberate
government action that is arbitrary and unrestrained by the establisheiplpsn
of private right and distributive justiceTo show a defendarst conduct is
conscience shocking, a plaintiff must prove a government actor arbitrarily abused
his authority oremployed it as an instrument of oppressidime behavior
complained of must be egregious and outrageous.
Huckaby 902 F.3dat 1155 (internal quotation marks and citations omit{ed)phasis added).
“Substantive due process saoi$i conduct that wadinspired by malice or sadism rather than a

merely carelss or unwise excess of zeal .’ Littlefield v. Piedra Vista High Sch. AdmiiNo.

CIV 15177 RB/SCY, 2015 WL 13658642, at *3 (D.N.M. Aug. 21, 2015) (quokiagris V.

11



Robinson 273 F.3d 927, 930 (10th Cir. 2001)). “[Alaintiff must do more than shothat the
government actor intentionally or recklessly caused injury to the plaintiff byrgbasmisusing
government power.Camuglia v. City of Albuquerqud48 F.3d 1214, 1222 (10th Cir. 2006).

The Courtbelieves that Defendarst conduct asallegeddoes notshock the judicial
conscienceThe Court does not deny that the rescission of Plaintdffdomas and modification
of their transcripts, without process they believe is sufficient, must be frusmatirgmbarrassing.
Even assuming adrue Plaintiffs accusations that Defendants singled out Plaintiffs for
mistreatment as a result of soured relations with Walker, theCourt finds that thallegations
are not egregious and outragedsseHuckaby 902 F.3d at 1155 (“Indeed, even the actions of a
reckless official or one bent on injuring a person do not necessarily shock the judicial
conscience.”)Public school administrators often make discretionary decisions that stunayt
not like or with which studentslisagree Without further evidence thdbefendants’actions
transgressed basic notions of humatehcy,the Court believes Defendants have not denied
Plaintiffs substantive due proceBecause Plaintiffs have natifficiently pleada violation of their

substantive duprocess rights, qualified immunity shields Defendants from suit on Count 1.

Count Illl: New Mexico Procedural Due Process—Right to a Diploma
Qualified immunity applies equally under New Mexico lamd&ederal law.SeeStarko,
Inc. v.Gallegos 2006 NMCA-085, 1 11, 140 N.M. 13640 P.3d 1085[A] n individual official s
liability is limited by the doctrine of qualified immunity, which shields goweent officials

performing discretionary functionfsom liability for civil damages insafr as their conduct does

12



not violate clearly established statutory or constitutional rights of which enaale person would
have known.d. (internal quotation marks and citations omitted).

Defendantsargue that New Mexicds constitution, thexactsection pursuant to which
Plaintiffs bring their third and fourth causes of action, does not provide any greatetipndtean
its federal constitutional counterpamot. at 16 (citingMontoya ex rel. S.M. v. Espafola Pub.
Sch. Dist. Bd. of Educ968F. Supp. 2d 1117, 1120 (D.N.M. 2013). TEspanolaCourt noted
that

[tihe Supreme Court of New Mexico . has the power to “provide more liberty

than is mandated by the United States Constituti®tate v. Gomed22 N.M. 777,

932 P.2d 1 (1997). New M&o courts have adopted what is called the “interstitial

approach” to independent interpretation of provisions of the state constitution for

which there are analogous provisions of the federal constitution. Under the
interstitial approach, the court askstfwhether the right being asserted is protected
under the federal constitution. If it is, then the state constitutional claim is not

reached. If it is not, then the state constitution is exami@ethez122 N.M. 777,

932 P.2d 1However, a stateourt adopting this approach may diverge from federal

precedent for threeasons: a flawed federal analysis, structural differences

between state and federal government, or distinctive state charactddsat383,

932 P.2d 1. Thus, the state constitution has been interpreted to provide broader

protection where the federal analysis has been deemed flived.

Espafiola 968 F. Supp. 2at 1118-19.The EspafiolaCourt rejectedhe argumenthat the due
process provisions of the New Mexico Constitutian applied to educatiomere structurally
dissimilaror distinct enouglfrom federal lawto warrant a new analysisl. at 1119. Th&spafiola
Court also did not identify any New Mexico law rejecting the federal due prpoessdent as
flawed.Id.

Plainiffs, although in agreement thiaspafiolavould apply here, “claim a different result
flows from that precedent.” Resp. at 15. Plaintdts not elaborate what the different result is.

“[T]he party seeking relief under the state constitufloears the bwen]to provide reasons for

interpreting the state provisions differently from the federal provisions whemishao established
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precedent. ACLU of NM v. City of Albuquerqu2006NMCA-078, 1 18, 139 N.M. 761, 137 P.3d
1215(citing State v. Druktenjs2004NMCA-032, 1 38, 135 N.M. 223, 86 P.3d 10569e also
Gomez1997-NMSC-006, 1 19Plaintiffs have not met that burden here. Accordingly, the Court
will dismiss the state constitutiahprocedural due process claon the same grounds as the
analogous federal claim.
Count IV: New Mexico Substantive Due Process-Right to a Diploma

Plairtiffs have similarly failed to meet their burden in showihgt the New Mexico
Constitution would require a different substantive due process analysis. TheaGdsithat the
EspafolaCourt explicitly concluded that allegetiiolations of substantive duygrocess in the
context of public education and adherence to statetes and administrative codes” had ‘basis
[for protection]as part of the state constitutional provision concerning due process, either on a
structural basis or from an analyticahrstipoint.”968 F. Supp. 2d at 19. The Court sees no
reason to depart from thabnclusion anavill dismiss Count IV.

Count V: Federal Free Speech Retaliation

Plaintiffs allege that Defendants were “determined to rejlantiffs’] diplomas because
of [Ms. Walkef s] participation in speech protected under the First Amendment.” Compl7a&t |
Plaintiffs believe the revocation of their diplomas was retaliatioMBrWalker'svocal advocacy
against the implementation of the Edgenuity softw&eeid. at  178. Defendants argue that
Plaintiffs have failed to allege a violation of a constitutional right becausdiffaliack standing
to raise a retaliation clainseeMot. at 1718. Defendantarguethat they did not violate any right
of Plaintiffsbecausé®laintiffs’ speech is not implicated or, alternativddgcausé/s. Walkermay

assert her own retaliation claihd.
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“The government may notdeny a benefit to a person on a basis that infringes his
constitutionally protected interest®specially, his interest in freedom of spéeehven though
the person has no right to the valuable governmental benefiaga though the government may
deny him the benefit for any number of reasénSeamons84 F.3d at 123gquotingPerry v.
Sindermann408 U.S. 593, 597 (1972 the Tenth Circuit:

[w]here the governmental defendant is not the plaist#iinployer nor a party to a

contract with the plaintiff . . . [gJovernment retaliation against a plaintiff for

exercising his or her First Amendment rights may be shown by proving the
following elements: (1) that the plaintiff was engaged in constitutionally protected
activity; (2) that the defenddstactions caused the plafhto suffer an injury that

would chill a person of ordinary firmness from continuing to engage in that activity;

and (3) that the defendastadverse action was substantially motivated as a

response to the plaintiff’exercise of comisutionally prote¢ted conduct.

Shero v. City of Grove, Okb10 F.3d 1196, 1203 (10th Cir. 2007) (citWeprrell v. Henry 219
F.3d 1197, 121Z10th Cir. 2000). The Coust standard for evaluating that chilling effect on
speech is objective, rather than subjectiatan v. Meneley379 F.3d 949, 954 (10th Cir. 2004)
(citing Smith v. Plati253 F.3d 1167, 1176-77 (10th Cir. 2001).

Plaintiffs, curiously, do not allege any of these elemdglsintiffs do not claim they
engaged in protected expressive activity, dortthey allege that their speech is chilled by the
revocation of their diplomas. Instead, Plaintiffs seenmjoly that Defendantsactions dissuade
Ms. Walker—who is rot a party to this casefrom ergagng in protected speecBeeCompl. at
178 (“A causal connection exists betwepvs. Walker’s] participaton in First Amendment
protectedactivity and the retaliatory revocations and altered transcripts”). Without citing a
single case from th8upreme Court or from thEenth Circuif Plaintiffs argue that Defendants
have standing to redress what appears to be toelvis. Walker.This argument fails.

The Supreme Court has expressed linatations on standing “encompassthe general

prohibition on a litigaris raising another persanlegal rights, the rule barring adjudication of

15



generalized grievances more appropriately addressed in the representativeshrandhthe
requirement that a plainti§ complaint fall within the zone ohterestsprotected by the law
invoked.” Elk Grove Unified Sch. Dist. v. Newdob42 U.S. 1, 1Z2004),abrogated on other
grounds byLexmark Intl, Inc. v. Static Control Components, In§72 U.S. 118 (2014Quoting
Allen v. Wright 468 U.S. 737, 751 (1984)). Despite the Supreme Gdigeneral reluctance to
permit a litigant to assert the rights ofn@rd party’ in the context of jury selection, @iminal
defendantan assert standiran behalf ofan improperly excluded jurof he or she meetsrie
conditions:*(1) the defendant suffered amjury in fact; (2) he had aclose relationshipto the
excluded jurors; and (3) there was some hindrance to the excluded jurotsm@gsbkeir own
rights?” Campbell v. Louisianeb23 U.S. 392, 3971998) (quotingPowers v. Ohip499 U.S. 400,
411 (1991)).

Two dstrict courts within this circuihave extended this test, involving the ability of a
criminal defendant to assen axicludeduror’s right, to the First Amendment conte8eeFinley
v. Cityof Colby, KansadNo. 17CV-1215EFM, 2018 WL 3472816, at *4 (D. Kan. July 19, 2018);
Mackey v. WatsqriNo. 17CV-01341CMA-STV, 2018 WL 4376440, at *6 (D. Colo. Aug. 2,
2018),report and recommendation adoptedo. 17CV-01341CMA-STV, 2018 WL 4360624
(D. Colo. Sept. 13, 2018Thosedistrictcourts have requiredife plaintiff to demonstrate (1) that
he suffered an injury, (2) a close relationship exists between the plaintiff anddheattty who
possessed theirBt Amendment rights, and (33ome hindrance to the third pédsyability to
protect his or her own interestsFinley, 2018 WL 3472816, at *#laintiff's reliance orthose
district court cases is misplat;dhowever, because for a right to be clearly established, there should

be a Supreme Court or Tenth Circuit case on pSegMontoyg 662 F.3d at 1164.

16



Alternatively, Plaintiffs coulghow that a right is clearly establishedd@ymonstratinghat
the weight of authority in other circuits recognizes such a rightPlaintiffs cite toone
unpublisheatase irthe Sixth Circuit to support their ctas.SeeResp. at 16 (citinglailon v. Univ.
of Cincinnatj 715 Fed. Apjx 509, 51314 (6th Cir. 2017))ThoughNailon appears to support
Plaintiffs' position, one unpublished cagem another circuit does not create a vedtablished
right. And the Courhas reservations about whether to allow Plaintiffs to vindicate gaxys
free speech rights absent clearer guidance from the Tenth CRlairttiffs have failed to meet
their burderto provide “a Supreme Court or Tenth Circuit decision on pointbatemonstrate
that “the clearly established weight of authority from other courts [has] found the atthe
plaintiff maintains."Montoyg 662 F.3d at 1164. Plaintiffs therefore have not proven that it violates
clearly established law t@voke a chilts high school diploma in retaliation for a patertor a
friend s pareris—protected expressive condutherefore, ie Court will dismiss Count V.

Count VI: Federal Freedom of Association

Plaintiffs allege that Defendants deprived Plaintiffs “of the freedontgstignd privileges
secured to them under the First Amendment because of their association avith fis.
Walker].” Compl. at  184Defendantsmaintainthat this right, as described, is not a First
Amendment right but rather erthat falls under the Fourteerfmendments substantive due
process protectionSeaviot. at 18-19.Defendants argue that Plaintiffs have not shown a violation
of Plaintiffs’ rightsandthat qualified immunity therefore applies. The Court agrees.

“[1] mplicit in the right to engage in activities protected by the First Amendmerjis]a
corresponding right to associate with others in pursuit of a wide variety ofcablisiocial,
economic, educational, religious, and cultural enBaberts vUnited States Jaycee468 U.S.

609, 622 (1984). The First Amendmengxpressive associational right extends to groups engaging
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in “expressive associationBoy Scouts of Am. v. Dalg30 U.S. 640, 648 (2000). This right is not
“reserved for advocacy groups . . . [b]ut to come within its ambit, a group must engagein so
form of expression, whether it be public or private.”

With respect to the familial right of associatitime Tenth Circuit has noted is“properly
based on theconcept of liberty in the Fourteenth Amendm@én&riffin v. Strong 983 F.2d 1544,
1547 (10th Cir. 1993jJquotingMayo v. Lane 867 F.2d 374, 375 (7th Cir. 1989)). A properly
pleaded tonstitutional claim of interference with thight to familial association reg@s two
showings: (1) that thédefendants intended to deprive [the plaintiffs] of their protected
relationship with a family member, and (2) thabalancing the [plaintiff§ interest in heir
protected relationship . . against the state interest in [the family membesf} health and
safety,defendants either unduly burdened plaintiffrotected relationship or effected an
unwarranted intrusion into that relationshigduckaby 902 F.3dat 115354 (quotingThomas v.
Kaven 765 F.3d 1183, 1196 (10th Cir. 2014)) (brackets in original).

Plaintiffs have conflated these two associational rights. Plaintiffs have notcategie
Defendants infringed their right to engage in First Amendment expressive &iesoeith Ms.
Walker. Plaintiffs do not appear to have engaged ireapyessive conduct at aflirst Amendment
expressive associatios thusnot implicated by the Complaint. And to the extent that Plaintiffs
have requested a chance to amend thein@aint to describe the right in terms of the Fourteenth
AmendmentseeResp. at 18, Count VI still fails as a matter of law. Plaintiffs cagt ¢hem in
vagueterms of their ability to associatetwiMs. Walker, not in terms of an undue burden upon or
unwarranted intruen into the Walkerfamily. SeeHuckaby 902 F.3d at 115%4 (explaining the
requirement to show undue burden to a protected relationshipustwarranted intrusion into that

relationship)Plaintiff Walker has not alleged that he is unabl&agsociate” with his mother as a
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result of Defendantsactions or in what ways Defendants have unduly intruded upon their
relationship Furthermore, Plaintiff Greene is not a family member of Ms. Walker and would be
unable to claim any familial interferemdlaintiffs essentially argue they have a right to generally
associate with Ms. Walkdor non-expressive purposdiee of criticism or retaliatiod.If such a
right exists, Plaintiffs have not demonstrated it is clearly establishedl'laws, Defendantsare
protected byyualified immunityand he Court will dismiss Count VI.

Count VII: Federal Substantive Due Process-Defamation

Plaintiffs next allege that[&]s aresult of having been brandécheaters,’ dishonest,
‘under-handed,and ‘deceitful; because of the false charges leveled against th¢Deligndants]
with respect to their diplomas and gradeintiffs] were deprived of their high schadiplomas,
had their transcripts unlawfully altered, and all of thesurred under a cloud dfumiliation,
embarrassment, and disgrdc@ompl. at § 83. Plaintiffs allege this stigma negatively altettseir
reputations and good standwghin theDistrict, Lindrith, Cuba, County of Rio Arriba, and New
Mexico communitis.” Id. at § 192Defendants believBlaintiffs havenot pleaded a violation of
a right sufficiento overcome qualified immunityseeMot. at 21.

The Court views Count VIl as derivative of the claims in Count Il for violation of Pginti
substantive de process rights. The conduct alleged must therefore shock the judicial comscien
SeeAbdi, 942 F.3d at 1027ut just as the Court did ndelievethe revocation of Plaintiffs
diplomas vasconscience-shocking, ti@ourt is not persuaded that asgendant stigma rises to

the level of conscieneshocking.

3 Insofar as Plaintiffs could recast Count VI as an expressssociation retaliation claim, Pldffg have again not
pleaded factawith respect totheir own expressive conduct. Furthermore, the Court has already addaeske
dismissed Plaintiffs’ retaliation claingeeSection f,supra Amendment would therefore be futile.
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The partiesbriefing, however, reveals that Plaintiffs may have meant to plead a procedural
due process violatiorseeResp. atl8-19 (arguing that thetigmatzing effectof revocationand
deprivation ofthe benefits of a diplomaonstitute a violation of their due process rights)
“[G] overnmental defamation, coupled with an alteration in legal statusteaddiberty interest
that triggers procedural due process protectidontoyg 662 F.3d at 116 Courts refer to this
test as the “stigmalus” test.Al-Turki v. Tomsic926 F.3d 610, 617 (10th Cir. 2019) addition
to a harm to reputatiothe alteration or extinguishment of “a right or status prewogsiognized
by state law . . officially removing the interest from the recognition and protection previously
afforded by the Sta,” invokes the protections of due procd2sul v. Davis 424 U.S. 693, 711
(1976).As discussed above, Plaintiffs have demonstratedhat eitherNew Mexicoor Tenth
Circuit law entitles Plaintiffs to a legal or property right ia diplomaeven if they complete the
state requirement&ven assuming denial of a diploma could be considered defamation,tivich
Court need not decide, Plaintiffs have not shown how that denial constitutes “acargnifi
alteration in a stateecognized legal status . . .Al-Turki, 926 F.3d at 621. Plaintiffs have not
directed the Court to any New Mexico or Tenth Circuit guidance on what legal riglats tatta
high school diploma, making it difficult for the Court to conclude Plaintiffs hetvewn the
requisite “plus” to their stigma. Instead, Plaintiffs allege that the Deferidaot®ns will
“continue to have a stigmaiig effect, particularly due to the effect that tkegocations of their
high school diplomas will have on future employment opportunities.” Compl. at BL9&he
Tenth Circuit has held that “[dinage to prospective employment opportunities is tooditikn
to constitute deprivation of a liberty interésiensen v. Redevelopment Agency of Sandy3Sigy

F.2d 1550, 1559 (10th Cir. 19938 aintiffs havenot met their burden to allegeviolation of their
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substantive or procedural due process rightbe alleged harm to their reputatigccordingly,
the Court will dismiss Count VII
Count VIII: Federal Substantive Due Process-Conspiracy

In their final claim Plaintiffs allege that “Defendants Cavazos and Dillow became
significantly involved and intertwined in a concerted effort to unlawfully degdfNaintiffs] of
their constitutionallyprotected rights.” Compl. at I 19Blaintiffs further allege that Defendants
“committed mlawful acts by unlawful mearis;acted the color of State law in conspiring against
[Plaintiffs] for the purposes of depriving them of their procedural and substantive constitutional
rights; and “conspired with and among themselves to effectuate the dbgPlaintiffs’]
constitutional right$.1d. at 1 201-03.

“A 8§ 1983 conspiracy claim may arise when a private actor conspires with state actor to
deprive a person of a constitutional right under color of staté @iwon v. City of Lawton, OKkl.
898 F.2d 1443, 1449 n. 6 (10th Cir. 199QA] plaintiff must allege specific facts showing an
agreement and concerted action amongst the deferidantgkovich v. Kansas Bd. of Regents
159 F.3d 504, 533 (10th Cir. 1998)onclusory allegations of conspiraaye insufficient to state
avalid § 1983 claim.Id. (quotingHunt v. Bennettl7 F.3d 1263, 1266 (10th Cir. 1994)-urther,
a deprivation of a constitutional right is essential to proceed under a § 1983 apnsfarm.”
Kennedy v. Smitl259 F. Appx 150, 154 (10th Cir. 2007) (unpublished) (quotSreell v. Tunnell
920 F.2d 673, 7602 (10th Cir.1990). “[T]o prevail on such a claim,plaintiff must plead and
prove not only a conspiracy, but also an actual deprivation of rigkisnredy, 259 F. Appx at
154 (quotingDixon, 898 F.2dat 1449).

Plaintiffs havenot providedsufficiently detailed allegations of conspiracy to overcome a

motion to dismiss:While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not
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neal detaled factual allegationsa plaintiffs obligation to provide thégrounds’ of his
‘entitle[ment] to reliéf requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action will not. do .” Bell Atl. Corp. v. Wombly 550 U.S. 544, 555
(2007)(brackets in original) (citations omittedBlaintiffs havenot allegel any specific agreement
and concerted action between Defendants Cavazos and Dillow to deprive Blaihtiffeir
constitutional rights. “[Ah allegation of parallel conduct and a bare assertion of conspiracy will
not suffice. Withoutmore, parallel conduct does not suggest conspiracy, and a conclusory
allegation of agreement at some unidentified point does not supply factsasdegushow
illegality.” Twombly 550 U.S. at 55657. Defendants likely worked together on many issues,
given their positions within the District. AradthoughPlaintiffs allege many factsone ofthose
facts contain even a suggestion of a plausible conspiracy to deprive Rlantdivil rights.
Without more, Count VIII cannot survive this Motiofihe Court willthereforedismissCount
VIII .
Conclusion

Even assuming all the weghleaded allegationén the Complaintas true,the Court
concludes Plaintiffs failed to overcome DefendantsMotion because Plaintiffs have not
demonstratediolations of constitutional riglst or alternativelyhave not showthat the rights
they seek to vindicate were clearly established under applicabl@daitionally, the Cairt need
not consider Defendantgroffered evidence or resolaayconflicting factual dispute$Therefore
the Court will grant DefendaritMotion andwill dismissthe claims against individualddendants

Cavazos and Dillow.

4In their Reponse, Plaintiffs informally moved to strike tHaridisputed Material Factin the Motion. To the extent
this Motion is properly before the Court, the issue is moot given the €aligfegardbf any facts asserted by
Defendants.
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IT IS THEREFORE ORDERED thahe INDIVIDUAL DEFENDANTS’ MOTION TO
DISMISS BASED ON QUALIFIED IMMUNITY AND IN THE ALTERNATIVE FOR
SUMMARY JUDGMENTAND SUPPORTING MEMORANDUMMDoc. No. 20)s GRANTED

and all of Plaintiffs’ claims against Norma Cavazos and Buddy Dillow are shsihi

el bt

ﬁOR UNITED STATES DISTRICT JUDGE
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