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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
CANDELARIA TORREZ,
Plaintiff,
VS. CivNo. 19-740KK

ANDREW SAUL, Commissioner of the
Social Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court on Plaintiff Candelaria Torrez's (“Ms. Torrez”)
Motion to Reverse and Remand for a Reimgawith Supporting Mmorandum (Doc. 21)
(“Motion”), filed March 19, 2020, eeking review of the unfavorable decision on her claim for
Title XVI supplemental security income (“Sylunder 42 U.S.C. 88 405(g) and 1383(c)(3).
Defendant Andrew Saul, Commissioner of the &o8ecurity Administration (“Commissioner”),
filed a response in opposition to the Motion on June 17, 2020, (Doc. 25), and Ms. Torrez filed a
reply in support of the Motion on July 8, 2020. (D28.) Having meticulously reviewed the entire
record and the applicable law and being othexiidly advised in the premises, the Court FINDS
that Ms. Torrez’s Motion isvell taken and should EBRANTED.

l. Backaround
Ms. Torrez is a thirty-four-year-old single methof one who livewith her parents in

Yahtahey, New Mexico. (Adinistrative Record (“AR?) 077, 243-44.) Her past work history

! Pursuant to 28 U.S.C. § 636(c) and Federal Rule of Civil Procedure 73, thelzartiesnsented to the undersigned
to conduct dispositive proceedings and order the entry of final judgment in this case. (Doc. 10.)

2 Citations to “AR” are to the Administrative Record (Doc. 16) that was lodged with the Court on December 12, 2019.
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includes movie theater concessioner, cashier, substitute teacher, and part-time home healthcare
worker. (AR 073-75.) In 2006, she svdiagnosed with post-trauntastress disorder (“PTSD”).

(AR 1163.) Since that time, sheshbeen under the care of psychs&tRichard Laughter, M.D.,

who has also diagnosed Ms. Torrez with andtégbaer for bipolar | disorder and anxiety. (AR
1163-64.)

Ms. Torrez filed an applicatiofor SSI on August 28, 2015, allegia disability onset date
of August 8, 2015 due to bipolar disorder, PT@Bd anxiety. (AR 104-05.) Her application was
denied initially inMarch 2016 (AR 105-12), analgain at reconsidetian in August 2016 (AR
113-24). Ms. Torrez requested a hearing bedoréddministrative Law Judge (“ALJ”) (AR 126),
and ALJ Ann Farris held a hearing on June2l®,8. (AR 068-103.) The ALJ took testimony from
Ms. Torrez (AR 073-90), Ms. Torz&s friend and former co-wker Melissa Howard (AR 091-
96), and impartial vocationakpert (“VE”) Mary Diane Webe (AR 096-101). On October 29,
2018, the ALJ issued an unfavorable decidioding that Ms. Torrez has not been under a
disability since the date of her applicatipAR 039-55.) Ms. Torrez sought review by the Appeals
Council and submitted additional evidence, whighAlppeals Council declined to exhibit, finding
that it “does not show a reasonable probabiligt thwould change the outcome of the decision.”
(AR 002, 014-33, 242.) Following the Appeals Coundadilenial of her requs for review (AR
001-6), Ms. Torrez appealedttus Court. (Doc. 1.)

Il. Standard of Review

Judicial review of the Commissioner’s denialdi$ability benefits is limited to whether
the final decision is supported by substargiatience and whether the Commissioner applied the
correct legal standards to evaluate the evidence. 42 U.S.C. 8§ 40&fg)n v. Barnhart365 F.3d

1208, 1214 (10th Cir. 2004). In undertaking its egwi the Court must meticulously examine the



entire record but may neither reweigh the ewick nor substitute its judgment for that of the
Commissionert-laherty v. Astrugs515 F.3d 1067, 1070 (10th Cir. 200m)other words, the Court
does not reexamine the issues de n@isco v. U.S. Dep’t dfiealth & Human Servs10 F.3d
739, 741 (10th Cir. 1993). The Court will not distuhe Commissioner’s final decision if it
correctly applies legal standards and isdshon substantial evidence in the record.

A decision is based on substantial evidence &tiés supported by “relant evidence . . .
a reasonable mind might accept as adequate to support a concluaingley v. Barnhart373
F.3d 1116, 1118 (10th Cir. 2006). Aeasion “is not based on substial evidence if it is
overwhelmed by other evidence in the recordfl]; or “constitutes mere conclusiorMusgrave
v. Sullivan 966 F.2d 1371, 1374 (10th Cir. 1992). Thar@aissioner’s decision must “provide
this court with a sufficient basis to determine that appropriate legal principles have been followed.”
Jensen v. Barnhart436 F.3d 1163, 1165 (10th Cir. 2005).eféfore, althouglan ALJ is not
required to discuss every piece of evidence, “toerd must demonstrate that the ALJ considered
all of the evidence,” and “the [ALJ’s] reasof finding a claimant not disabled” must be
“articulated with sufficient particularity.Clifton v. Chater 79 F.3d 1007, 1009-10 (10th Cir.
1996).

Il Discussion

Ms. Torrez raises three points of error) i assessing Ms. Torrez’s residual functional
capacity (“RFC”), the ALJ improperly rejectedetiopinion of her treatingsychiatrist, Richard
Laughter, M.D. (Doc. 21 at 14-20); (2) the RE@ ALJ assessed is not supported by substantial
evidence (Doc. 21 at 21-24); and (3) the Appgabuncil erred by declimg to consider the
additional evidence she submitted (Doc. 21 at 9-14). The Commissioner argues that the record

supports the ALJ’s accordance of “little weighd’ Dr. Laughter’s opinions (Doc. 25 at 15-19),



that the RFC the ALJ assessedipported by subsital evidence (Doc25 at 13, 19-20), and
that the Appeals Council properly declined donsider the additional evidence Ms. Torrez
submitted (Doc. 25 at 6-13). Fahe following reasons, the Court concludes that the ALJ
committed reversible error iher consideration of Dr. Laugdts opinion, which inherently
infected her assessment of Ms. Torrez’s RR€versal and remand for further proceedings is
therefore required.
A. Ms. Torrez’s Relevant Medical History

Ms. Torrez has been under the care of Richard Laughter, a medical doctor with a
specialization in psychiatry, since 2006. (AR 1163, 1373, 13762006, she was in a motor
vehicle accident to which Dr. Laughter attributes the onset dPR8D, which is also related to
physical abuse she suffered as a child andr athematic events in her younger adulthood. (AR
1163, 1383-84.) From 2006-2013, Ms. Torrez’s treatrf@®TSD, bipolar disorder, and anxiety
was “off and on” and included the use of predaipmedications (Depakote, Librium, and Zoloft)
as well as medical cannabis. (AR 1163.) The eantresdical treatment record contained in the
administrative record dates froJanuary 18, 2013. (AR 1163.) Thatord indicates that Dr.
Laughter continued Ms. Torrez on Depakote, Libriamg Zoloft and approved the renewal of her
medical cannabis license atthime. (AR 1163-64.) Ms. Torra#id not see Dr. Laughter again
until March 2014, at which time she reported bdifigen weeks pregnant. (AR 1156.) Due to her
pregnancy, her psychotropic medlions were discontinuedlttrough Dr. Laughter agreed to
approve her medical cannabis licensgewal with instructions not tgse it until after giving birth.
(Id.; seeAR 1150.) Ms. Torrez saw Dr. Laughteraag in August 2014 for psychotherapeutic
counseling to address Ms. Torrez’s concerns ati@miimpending birth ofier first child and the

possibility of postpartum depression given tkae had not been on medications for several



months. (AR 1150, 1155.) Dr. Laughter noted tMg. Torrez's symptoms were “mild to
moderate” with “[n]o acute symptoms” and ashd her to “continurequent follow-up.” [d.) In
December 2014, Ms. Torrez reported “doingagkbut having “ups and downs.” (AR 1143
(quotation marks omitted)Dr. Laughter noted that she “hsigins and symptoms of depression
but doesn’t want medicatiora this point becaushe is breast-feeding.Id()

Ms. Torrez continued seeing Dr. Laughtegularly throughout 2015 and 2016, during
which time she declined medications because she was breastfeeding. (AR 1167, 1172, 1177, 1182,
1187, 1192, 1198, 1203, 1208, 1213, 1218, 1223.) She camtieceiving psychotherapeutic
counseling to manage her ongoing symptoms, tlthided feelings of isakion, variable energy
levels, problems with concentian, and mood instability, as welk racing thoughts, poor sleep,
nightmares, flashbacks, reamtito triggers, hypervigilancgnd generalized anxietyS€eAR
1167-68, 1172-73, 1177-78, 1182-83, 1187-88, 1192-93, 1198-99, 1203-04, 1208-09, 1213-14,
1218-19, 1223-24.) In May 2016, Ms. rfez indicated that she waat to restart Depakote and
Zoloft once she was done breastfeeding. (AR 1288arly June 2016, she reported that her
“mood is within normal limit of heproblems” and that she “desiree changes|,]” but also that,
at times, she “wants to restart psychptc aids for bipolar symptoms.” (AR 1223.)

On June 28, 2016, Ms. Torrez agreed to restadication to help nreage her symptoms.
(AR 1228.) For the next several months, Dr. Laaghivho indicated that Ms. Torrez is “very
sensitive to medications” (AR 1384nodified and titrated Ms. Teez's medication regimen in
response to her symptoms andaged side effects. (AR 1228, 123239.) He also continued to
provide psychotherapeutic counselinghat monthly treatment sessionSe€AR 1250, 1256,
1261, 1266, 1271, 1276, 1281, 1286, 1291, 1295, 133%0,11325.) Although Dr. Laughter

prescribed twice daily use of both lithium akbnopin, Ms. Torrez reported that she was using



them only on an as-needed basis throughout 2017 because she continued to breastfeed. (AR 1283,
1288, 1293, 1297.) Starting in December 2017 andmainty into early 2018)r. Laughter again
modified and titrated Ms. Torrez’'medications when she complkdhof side effects. (AR 1302,
1307, 1322.) In mid-January 2018, Ms. Torrez indicated that she was still taking her medications
only on an as-needed basis because she contiou#geastfeed. (AR 1307.) However, when Ms.
Torrez presented as a walk-in patient in lateudgy complaining of mood instability and anxiety,
as well as side effects frommighium, she agreed to staeking a new medication twice a day.
(AR 1312.) Between February aAgril 2018, she gradually increed her dosage of her mood
stabilizers in accordance with what Dr. Lawggtgrescribed. (AR 1318, 1323, 1332.) In May 2018,
Dr. Laughter indicated that even after the re@aliistments and with mdiation adherence, Ms.
Torrez “remains very symptomatic.” (AR 1379.)

B. Dr. Laughter’'s Medical Opinions and Deposition Testimony

In December 2017, Dr. Laughter completed forms, provided by Ms. Torrez’s attorney, in
which he rendered findings regarding the seveuity extent of Ms. Torrez’s mental impairments
and her resulting mental limitations. (AR 783-84.) He indicat&dy alia, that Ms. Torrez has
marked restrictions in her activities of daily livingnarked difficulties maintaining social
functioning, markeddifficulties maintaining the ability to ementrate, persist, or keep pace, and
repeated episodes of decompensation. (AR 783, 784.)

In January 2018, Dr. Laughter completed adMal Assessment of Ability to do Work-
Related Activities (Mental) in which he rated theverity of Ms. Torrez’'s mental limitations in
twenty different work-related activitee (AR 1085-86.) He found her to havenarkedlimitation
in eleven of the twenty activities andrederatdimitation in the other nineld.) Specifically, he

assessednarked limitations in the following areas(l) understand and remember detailed



instructions, (2) carry out detailed instructiprf8) maintain attention and concentration for
extended periods of time (i.e., 2-hour segment}pédaform activities within a schedule, maintain
regular attendance, and be punctihin customary tolerance, XWork in coordination with/or
proximity to others withoutbeing distracted by them, (&omplete a normal workday and
workweek without interruptions fro psychologically based symptomusd perform at a consistent
pace without an unreasonable number and lengtrsbpegiods, (7) interact appropriate with the
public, (8) accept instructions and respond apprtadyido feedback from supervisors, (9) get
along with coworkers or peers witht distracting them or exhiimg behavioral extremes, (10)
maintain socially appropriate behavior and adhereasic standards of neatness and cleanliness,
and (11) set realistic goals or mgians independently of othertd.j And he assessedoderate
limitations in Ms. Torrez’s ability to: (1) remmer locations and work-like procedures, (2)
understand and remember very skamtl simple instructions, (3) g out very short and simple
instructions, (4) sustain an ondiry routine withouspecial supervision, J5make simple work-
related decisions, (6) lasimple questions or request assnce, (7) respondppropriately to
changes in the work place, (8) be aware of nbiraaards and take adequate precautions, and (9)
travel in unfamiliar places anse public transportationld() In the “Comments” section of the
form, Dr. Laughter wrote: “Bipolar: mood iradiility, racing thoughts, poor concentration,
problems completing projects, poor sleep. PT®od instability, nighhares, flashbacks,
reaction to triggers, avoidsdgers, hyper-vigilant.” (AR 1085.)

When he was deposed by Ms. Torrez’s attgrim May 2018, Dr. Laughter testified that
since graduating from medical schg02002 and completing his rel®incy in psychiatry in 2006,
he has seen approximately 5,000 patients atlthiesche has worked at and now runs in Gallup

and Grants, New Mexico. (AR 1373}.) Regarding Ms. Torrez, lexplained that he has been



treating her for around twelve ysaand knows “all of her patternahd “all the medications she’s
been on.” (AR 1376-77.) His treatment notes indidhiat he regularlyounseled her regarding
recurrent life stressors, such as her estrandatioreship with her daughts father and trying to

get child support from him, beiragsingle mother, financial instiéity, and wanting to move out

of her parents’ house and live indedently. (AR 1093, 1096, 1117, 1141-42, 1132, 1148.) He
also repeatedly noted that Ms.riez expressed a desire to work but reported having a “poor work
history” due to “temper problemsind being “unable to keep a schedule, take directions from her
boss, interact with cowoeks, and interaavith the public.” (AR 1093, 1106, 1122, 1137, 1148,
1212.) In August 2017 when Ms. Torrez reported shatwas fired from ap after less than two
weeks, Dr. Laughter counseled lmegarding how her bipolar dis@dcan affecher ability to
work. (AR 1093, 1096seeAR 1379.)

At his deposition, Dr. Laugbt opined that based on M3orrez’s history and his
experience with her, the “main reason” she has beable to keep a job is her “mood instability”
due to bipolar disorder combined with PTSDR(A379.) He explained, “th@ressures of working
and being on schedule, pressure[s of] dealing aedaicting with clientele, pressure[s] of dealing
with employees, pressures of tieg with supervisorsit[']s going to knockher off track sooner
than later. Maybe once or twice a day.” (AR 13749 further stated that “with a person with
severe PTSD as her, there’s a likelihood of plajsaitercations” and/owerbal altercations
whenever “[s]omething throws her off, whether &'rigger, whether it'a flashback or something
like that.” (AR 1379, 1383.) Dr. Laught described Ms. Torrez’s bilaw disorder and PTSD as
“permanent” conditions for which symptoms will &{] and wane][], from acute to stable” and
explained that the goal of treatnas to “reduce the symptorhgirough use of medication and

counseling. (AR 1384.) He explaohe¢hat in the ten-to-twelvgears he has known Ms. Torrez,



however, she had been abldit@ independently for only a ¥& months and otherwise “always
lived at home[,]” she has “never kept a job[,]” asfte has “never been stable for long periods of
time.” (AR 1379, 1383.) He further noted that evdren Ms. Torrez is taking all her medications,
including in the immediately preceding 4-5 months, she “remains very symptomatic.” (AR 1379,
1384.) Asked whether he wanted to make any clatageis findings in the functional assessments
he had completed, he responded, “[N]o. She’s unstable.” (AR 1384.)
C. The ALJ’s Decision

The ALJ found at step one of the sequergialuation process that Ms. Torrez has not
engaged in substantial gainfdgtivity since her agigation date of August 28, 2015. (AR 044.) At
step two, the ALJ found that M$orrez has the severe impairmenof bipolar | disorder, PTSD,
and anxiety. Ifd.) At step three, the ALJ found that teeverity of Ms. Tarez’'s impairments,
considered singly or in combinati, does not meet or medically etjthee severity of any listings,
specifically Listing Sections 12.04 (Depresshigolar, and related disters), 12.06 (Anxiety and
obsessive-compulsive disorderapd/or 12.15 (Trauma and streseslated disorders). (AR 045-
47.) She found that Ms. Torrez has oniyaderatdimitation in each of the four broad functional
areas used to evaluate mental impairmefi3: understanding, remembering, or applying
information; (2) interacting witlothers; (3) concentrating, petsig, or maintaining pace; and (4)
adapting or managing reelf. (AR 046-47.)

In proceeding to assess Ms. TorreRISC, the ALJ concluded that Ms. Torrez

has the residual functional capacity to perform a full range of work at all exertional

levels but with the followng non-exertional limitationghe claimant should have

no interaction with thegeneral public and only coasional and superficial

interactions with co-workersand the claimant should not be required to work at a
production-rate pace or to perform tandem tasks.



(AR 047.) In discussing the medi opinion evidence as it rédal to the RFC she assessed, the
ALJ accorded “little weight” to the opinions tie State agency psychological consultants who
reviewed Ms. Torrez’s applicatioat the initial and reconsideration levels and found that Ms.
Torrez's mental impairments wehaon-severe.” (AR 048.) Regardjrihe opinion of consultative
psychological examiner Carl B. Adams, Phaho examined Ms. Torrez in February 2016 and
found her to have “no limitations” in any tfe four broad areas afiental functioninggeeAR
515-16), the ALJ accorded it “moderate weight,” finglit to be “consistent with and supported
by his mental status examination,” although “ndirety consistent with the claimant's mental
health treatmeniexcords and the claimantsvn statements showingree mood instability.” (AR
048-49.) Regarding Dr. Laughter’'sinns, the ALJ gave them “tle weight” because she found
them to be “not condisnt with or supported by the recordsashole,” including1) Dr. Laughter’s
treatment records, (2) Ms. Ter's “non-compliance with mental healtteatment (including
failure to pursue psychotherapy),” (3) Ms.rilez’s “good response tmedication and therapy
when she is compliant,” and (4) Ms. Torrez’s daityivities, “including the ability to care for her
child and her parents.” (AR 050.)

Although the ALJ found at step four that Msrrez would be unable to perform any past
relevant work, she concluded step five that considering M3.orrez’s age, education, work
experience, and RFC, Ms. Torrez “is capable of mgki successful adjustment to other work that
exists in significant numbers in the natibeaonomy.” (AR 053-55.) Specifically, based on the
testimony of VE Weber, the ALJ found that Ms. Texrivould be able to perform the requirements
of the following representative occupations: shejwlerk (library), routig clerk, and dishwasher.
(AR 054.) She therefore found that M@rrez is “not disabled.” (AR 055.)

D. The ALJ’s decision fails to evince appliation of the correct legal standards for
weighing Dr. Laughter’s opinions.

10



1. Applicable Law

The ALJ’'s decision must demonstrate applicatibthe correct legal standards, and failure
to follow the “specific rules of \a . . . in weighing particular tygeof evidence in disability cases
. .. constitutes reversible erroReyes v. Bowe45 F.2d 242, 244 (10th Cir. 1988). Regarding
medical opinion evidence, the ALJ stwconsider all medical opiniow$ record and is required to
discuss the weight shessigns to each opinioeyes-Zachary v. Astru€95 F.3d 1156, 1161
(10th Cir. 2012) (citing 20 C.F.R. § 404.1527(&(i{(p). Generally, the ALJ should accord more
weight to the opinion of a source who has examined the claimant than to the opinion of a source
who has rendered an opinion based onedew of medicalrecords aloneSee20 C.F.R.
§ 416.927(c)(1)Robinson v. Barnhar866 F.3d 1078, 1084 (10th Cir. 2004) (“The opinion of an
examining physician is generantitled to less weighthan that of a &ating physician, and the
opinion of an agency physician who has never seemrlaimant is entitled to the least weight of
all.”). Treating sourceémedical opinions are entitled to—and, in fastjstbe given—controlling
weight if they are “well-supported by medigakcceptable clinical and laboratory diagnostic
technigues” and “not inconsistewith the other substantial e@dce in [the] case record[.]” 20
C.F.R. § 416.927(c)(25eeSSR 96-2p, 1996 WL 374188, at * 1 (July 2, 199R)entifying the
four factors that determine winetr an opinion is entitled to coatling weight as (1) the opinion
comes from a “treating source,”)(the opinion must be a “medicapinion,” (3)the opinion is

“well-supported’ by ‘medically acceptable’ clicel and laboratory diagstic techniques|,]” and

3 “Treating source” is defined as the claimant’s “own atalglp medical source who proeisl you, or has provided
you, with medical treatment or evaluation and who has, or has had, an ongoing treatmenthiplatitngou.” 20
C.F.R. §416.927(a)(2).

4 The Court acknowledges that certairci@bSecurity Rulings, including SSR 96-2p, that the Court relies on in its
analysis have been rescinded effective for claims filed on or after March 27S2@$BR 96-2P, 2017 WL 3928298,

at *1 (Mar. 27, 2017). However, Ms. Torrez’s claim was filed in 2015, making the redainliteys and case law
interpreting them still applicable.
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(4) the opinion is “not inconsistent” with the othevidence of record, and explaining that “when
all of the factors are satisfied, the adjudicatarstadopt a treating soce’s medical opinion
irrespective of any finding he or she would hamade in the absence of the medical opinion”
(emphasis added)).

The “treating source” rule “regnizes the deference to whiatireating source’s medical
opinions should be entitledSSR 96-2p, 1996 WL 374188, at * 1.cBudeference is warranted
because “these sources are likely to be the meplioféssionals most able to provide a detailed,
longitudinal picture of fjie claimant’s] medical impairment(s) and maygra unique perspective
to the medical evidence that cannot be obtained from the objective medical findings alone or from
reports of individual examinations[.]” 20C.F.R. 8 416.927(c)(2). The Social Security
Administration is not “permit[ted] to substitute [its] own judgment for the opinion of a treating
source on the issue(s) of thetura and severity of an impaient when the treating source has
offered a medical opinion that is well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsisteri wther substantial elence.” SSR 96-2p, 1996
WL 374188, at * 1.

When the record contains opinions fromtraating source, the weighing of medical
opinions proceeds through a sequential processAltd must first determe whether the treating
source’s opinions are enétl to controlling weightSee Watkins v. Barnha@50 F.3d 1297, 1300
(10th Cir. 2003) (describing the analysis asqigential” and explaininthat “[ijn deciding how
much weight to give a treating source, an ALJ must first determine whether the opinion qualifies
for ‘controlling weight™). SSR 96-2p “contemplatdsat the ALJ will make a finding as to whether
a treating source opinion is etgd to controlling weight.Watkins 350 F.3d at 1300. “A finding

at this stage (as to whether thgnion is either unsupported orconsistent withother substantial

12



evidence) is necessary so thag[reviewing court] can propertgview the ALJ's determination
on appeal.ld. If the opinion is entitled toontrolling weight, “no othefactors need be considered
and the inquiry is at an endAnderson v. Astrye319 F. App’x 712, 718 (10th Cir. 2009)
(unpublished}.

However, even if not entitled to controllimgeight, a treating soae’s medical opinion “is
still entitled to deferencand must be weighed usingd ai the relevant factorsl’angley 373 F.3d
at 1120 (alteration and intexhquotation marks omittedsee Anderser319 F. App’x at 718
(stating that if either condition entitling an opinion to controlling weight is not met, “an ALJ is not
free to simply disregard the opinion or piakdachoose which portions to adopt”). “[I]f the ALJ
rejects [a treating source’s] opinion completelymhest then give specifidegitimate reasons for
doing so.”Watkins 350 F.3d at 1301 (interhguotation marks omitted)lhe reasons must be
“sufficiently specific to make elar to any subsequent reviewtrs weight the adjudicator gave
to the treating source’s medical opinions and the reason for that wdRgiitirfison366 F.3d at
1082 (internal quotation marks omitted). An ALJ consmeversible error when she fails to set
forth adequate reasons explamiwhy a medical opinion was rejedtor assigned a particular
weight and to demonstrate that she has apphe correct legal standards in evaluating the
evidence See Reyes45 F.2d at 244Andersen319 F. App’x at 717 (“The agency’s failure to
apply correct legal standards, sitow us it has done so, isognds for reversal.(alteration and
internal quotation marks omitted)).

2. The ALJ erred in considering Dr. Laughter’s treating-source opinions, and the

reasons she gave for according “little weight” to his opinions are legally
inadequate.

5 Unpublished decisions are not binding precedent in the Tenth Circuit but may be cited for thesiyevshae.
United States v. Austid26 F.3d 1266, 1274 (10th Cir. 2005).
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The ALJ’s decision fails to evince compl@nwith the foregoing ahdards for weighing
a treating source’s opinionsitially, it cannot be disputed thBir. Laughter qualifies as a “treating
source.” The medical records establish that Dr. Laughter has had an angaiimgnt relationship
with Ms. Torrez since 2006. He is intimatelyrfdiar with Ms. Torrez’s mental conditions and
testified that he “know[s] all dfier patterns.” He not only mages Ms. Torrez’s medications but
also provides psychotherapeutiounseling to help her magg her symptoms, which was
particularly important during thperiod she was pregnant anédstfeeding and, therefore, not
taking psychotropic medications. dite can be little doubt that, onetinecord in this case, Dr.
Laughter was in a unique positido provide a “longitudinal picire” of Ms. Torrez’'s mental
impairments and related functional limitations.

Despite this, and despite the ALJ’s recognition of Dr. Laughter as Ms. Torrez’s “treating
psychiatrist” (AR 049), the ALJ faad to perform a threshold coolling-weight analysis of Dr.
Laughter’s treating-source opinions. g&mt from her decision is amdication that she considered
whether Dr. Laughter’s opinions were “wellpported” by medically acceptable clinical and
laboratory diagnostic techniques and “not incdesi with the other substantial evidence of
record. Indeed, her statement that she gavide“liteight to Dr. [Laugtdr’'s] opinions” because
“they are not consistent with supported by the record as adale’—coupled with the specific
reasons she gave for discounting hisnagis—evinces her application of amcorrect legal
standard for considering thevidence of record and weiglg Dr. Laughter’'s treating-source
opinions.

The correct standard for det@ning, as a threshold issue, whether Dr. Laughter’s opinions
were entitled to controlling weight is not efther his opinions were “consistent” with the

substantial evidence of record mather whether they weran6t inconsistent.”"See20 C.F.R.

14



§416.927(c)(2) (emphasis added). “Notonsistent” is “a term sl to indicate that a well-
supported treating source medical opinion needbeosupported directly by all of the other
evidence (i.e., it does not have todmmsistent with all the other igence) as long as there is no
othersubstantial evidenca the case record that contradicr conflicts with the opinion.” SSR
96-2p, 1996 WL 374188, at * 3 (emphasis addeddther words, Dr. Laughter’s opinions could
have been “inconsistent” with othevidence and still entitled t@uotrolling weight, so long as his
opinions were not contradicted by otlseibstantialevidence of record. Not only did the ALJ fail
to identify with specificity substantial evidenit&t contradicts any d@r. Laughter’s opinions but
also the evidence the ALJ cited as a basisdfscounting Dr. Laughter'spinions is plainly
insufficient to support her conclasi that Dr. Laughter’s opinionsere “not consi®nt with or
supported by the record as a whole[.]” The Caddresses each of thé&J's proffered reasons
for discounting Dr. Laughter’s opinions in turn.

a. Dr. Laughter’s treatment records “showing intact memory and concentration”

According to the ALJ's summary of theidgnce, Dr. Laughter’'s treatment records—
specifically his documentation dhe results of Ms. Torrez’sental status examinations—
“showed normal thought pcess and content (includj no suicidal ideati®) as well as intact
recent and remote memories and attentimh @ncentration” on numerous occasions. (AR 051-
52). This description is only partially accurated conveys only a partial picture of what Dr.
Laughter’s treatment records show. Moreover,Ahéd failed to explain how the cited evidence
supports her conclusion thalt of Dr. Laughter’s opinions werabt consistent with or supported
by the record as a whole[.]” As the Court eaipk, the record—properly considered as a whole—

does not support the ALJ’s discounting of Dr. Laeglstopinions on this it proffered basis.
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Each of Dr. Laughter’s treatmerecords contains a semti called “Exam” in which Dr.
Laughter recorded, on a table, tlesults of the mental statusagmwination he performed at each
session, i.e., his impressionshM$. Torrez's appearance, behayispeech, mood, affect, thought
process, thought content, insight/judgment, consciousness, orientation, recent memory, remote
memory, attention/concentrati, language (naming), languageepeating phrase), language
(abstraction), and fund of kndedge based on her presentation and his observations upon
examination. Dr. Laughter contstly documented generally @wmarkable findigs regarding
Ms. Torrez’s thought process and content, intthgaMs. Torrez’s “Goal Directed, Organized,
Logical, Linear” thought process atitht she was “Future Oriented”twino indications of suicidal
or homicidal ideations and “No Abnormal [thought] Content.” Importantly however, Dr. Laughter
also consistently notethat Ms. Torrez's mood was “Sadpressed, Anxious, Irritable” and
described her affect as “Mood@gruent, Restricted Range, FedAnxious, Sad/Depressed.” He
treated her with psychotropic medtions and medical cannabis téqgh@anage her bipolar, PTSD,
and anxiety symptoms, which included “up atwvn” moods, self-esteem, energy levels, and
concentration, as well as irriigity, anger, depression, and aeii. He counseled her on a regular
and ongoing basis—including during the periodewhshe was breastfeeding and declined
medications—regarding everythingi her evolving relationshipithh her daughter’s father (e.qg.,
going through paternity testing, meeting his fiana®] trying to obtain child support) to the
challenges of being a single pargexperiencing finanal struggles, and hemsuccessful attempts
to keep a job. His counseling focused on hegMs. Torrez “increase sight and understanding,”
improve her communications and coping skilied reduce her symptoms by identifying the
sources of her feelings. He notibat in the time he has known hehe has been unable to keep a

job or live independently, which he attributeghie mood instability caused by her conditions. He
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acknowledged that there are times when she is in a “well state” but explained that “she can turn on
a dime” because of her PTSD. (AR 1379.) Finallynmeade clear that higpinions regarding her
functional limitations remainednchanged despite that she hagéiback on medication for 4-5
months because she “remains very symptarhatid continues to be “unstable.” (AR 1379, 1383,
1384.)

Although the Court agtowledges that the ALJ’s decisiamdeed mentions some of the
foregoing evidence that tends uadercut her finding of incoistency, the ALJ’s regurgitative
summaries—which are unsupportedlbgical explanations conneny the evidence cited to her
finding that Dr. Laughtes opinions arenot consistent with osupported by his treatment
records—are plainly insufficiemd support her rejection of Ditaughter’s opinions. For example,
the ALJ failed to explain—and the Court faits see—how evidence indicating that Ms. Torrez
presented as goal-directed in her thinking aond-suicidal is somehowconsistent with and
undermines Dr. Laughter’s opam that Ms. Torrez hasraarkedlimitation in being able to accept
instructions and resporappropriately to critism from supervisors. Gnow evidence that Ms.
Torrez's attention and concentration were oe&ed “Intact” uponbrief mental status
examination in a clinicagetting invalidates Dr. Laughter’siapn that Ms. Torrez would have a
markedlimitation in her ability to maintain attéon and concentration fdextended periods of
time”—meaning in two-hour segments—on a sustabais in a work setting. Particularly on this
record, it was not enough for th&lLJ to baldly conclude that certain cherrypicked and
decontextualized portions of Dr. Laughter'snmgmehensive treatment records justified her
accordance of “little weight” t@r. Laughter’s opinions and heommensurate rejection of the
mental limitations he found.

b. Ms. Torrez’s “non-compliance with mental health treatment”
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The next reason the ALJ gave for discountidrg Laughter’s opinionss that she found
that Ms. Torrez was “non-complian[t] with mental health treatment (including failure to pursue
psychotherapy)[.]” (AR 050.) While nentirely clear, the ALJ appears to have based her finding
of treatment “noncompliance” on two things) that Ms. Torrez did not pursue “individual
therapy,” and (2) that Ms. Torrelrd not take her medications aiescribed by Dr. Laughter while
she was breastfeeding. It is true that “[t]he f&lto follow prescribed treatment is a legitimate
consideration in evaluating the \dity of an alleged impairmentDecker v. Chater86 F.3d 953,

955 (10th Cir. 1996). However, the record doetssapport the ALJ’s finding that Ms. Torrez was
noncompliant with presibed treatment.

The only evidence the ALJ cited that even arguably supports her finding that Ms. Torrez
“fail[ed] to pursue psyleotherapy” is (1) in June 2016, “Draughter suggested that individual
therapy would be good for her but Ms. Torrez repatietishe did not have the time due to having
a young child and helping takereaof her parent” (AR 05keeAR 1118, 1122), and (2) in March
2018, “Ms. Torrez indicated that she will considedividual therapy when time permits” (AR
052;seeAR 1322, 1325). Setting aside that the ALJ failed to explain how Ms. Torrez’s “failure”
to pursuesuggestedindividual therapy” rendeed Dr. Laughter’s findingsriot consistent with or
supported by the record as a wbdlthere is a more basic problesith the ALJ’s reasoning: it
ignores the fact that Ms. T@z was, in fact, engaged inyphotherapy on a regular and ongoing
basis, i.e., the ALJ’s finding isot supported by sutamtial evidence.

As previously noted, Dr. Laughter provided Ms. Torrez \#kichotherapeutic counseling
at each of her appointments. His records indicateh regularly spent greater than half of each
session providing counsedl and/or coordination afare, i.e., psychotherapyp€eAR 1091, 1096,

1101, 1106, 1111, 1116, 1122, 1126, 1132, 1137, 1141, 1148, 1250, 1256, 1261, 1266, 1271, 1276,
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1281, 1286, 1291, 1295, 1310, 1320, 1325.) EadbroLaughter’s treatment records contains a
one- or two-paragraph narratiggmmary under the heading “Phgptherapy” in which he both
summarized the psychosocial issues Ms. Torrez discussed at each session and recorded the
supportive and problem-solving theeapic counseling he offered farn. Except foa few longer
stretches between sessions, Ms. Torrez istamdly saw Dr. Laughter and engaged in
psychotherapy on a monthly badieginning in 2014 and contimgj through the date of her
administrative hearing. Thus, the ALJ’s findingtis. Torrez was noncorignt with treatment
because she “fail[ed] to pursue psychothetapflatly contradicted by the record.

The other basis on which the ALJ appearhawe relied to findhat Ms. Torrez was
noncompliant with treatment ihat Ms. Torrez did not takker psychotropic medications as
prescribed. While the ALJ acknowledged that Daughter testified thatls. Torrez “has been
compliant with taking medications,” she found thit testimony “is contdicted by his treatment
records[.]” (AR 050.) According to the ALDr. Laughter's Decembe2015 treatment record
indicated that Ms. Torrez “was prescribed Zbknd [D]epakote but she admitted she had not
been taking her medications because she tmaeast feeding.” (AR 051.) This not only
mischaracterizes Dr. Laughter’s treatment redardalso further evincethe ALJ's incomplete
consideration of the evidence of record.

The substantial evidence of record bishes that Dr. Laughter did not begin
prescribing—and Ms. Torrez therefore did nagibeaking—psychotropic nigcations again until
June 2016. (AR 1228.) Beginning in December 2014, Ms. Torrez affirmatively declined
medications because she was breastfeeding. (AR 1143.) Dr. Laughter's treatment records
throughout 2015 and during the first half of 2016 cadie that he was notgscribing psychotropic

medications “due to patient breasedéng.” (AR 1167, 1172,1177, 1182, 1187, 1192, 1203, 1208,
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1213, 1218, 1223.) In February 2015, Dr. Laughteeado“it would be good to hold off” on
psychotropic medications “due to breast-fagfl]” (AR 1167.) WhenMs. Torrez acknowledged
in August 2015 that she “doestteg on medications” budontinued to expresgservations about
restarting medications due toebistfeeding, Dr. Laughter counselegl regarding the risks and
benefits of taking medications but continueddepect her preferencetrto restart medication
and agreed to revisit the issue in the futaR 1177.) Dr. Laughter©ctober and November
2015 treatment notes make clear that Ms. orcontinued to decline medication due to
breastfeeding and that Dr. Laughtentinued to indicate “[n]o psychopics at this time. Reassess
after breast-feeding.” (AR 1182-83, 1187, 1189.)

Regarding Dr. Laughter’s December 2015 treait record, the Court acknowledges that
it lists “Zoloft” and “Depakote’in the “Meds” section of theecord. (AR 1128.) However, when
properly considered alongsideetisubstantial evidence of redpithese notations—which also
appeared in each of Dr. Laughtersatment records beginning in August 20(&R 1143, 1150,
1167, 1172, 1177, 1182, 1187)—do not support the ALJdirfg that as of December 2015, Ms.
Torrez had been “prescribed Zoloft and [D]epakote[.]” (AR 051.) Dr. Laughter's December 2015
treatment record in fact notesatiMs. Torrez “remains unable $tart medicationdue to breast-
feeding” and provides that her ttegent plan continued to includen]p psychotropics at this time.
Reassess after breast-feeding.” (AR 1128, 11305eMer, the ALJ’s finding that Ms. Torrez
“admittedshe had not been takirger medications because she was breast feeding” (AR 051

(emphases added)) grossly mischaracterizesvidence. In December 2015, Dr. Laughter noted,

61t is unclear why these notations appear in Dr. Laughter’s treatment records, particularly given that Der Laught
expressly noted in his August 2014 treatment notes, “No medications at this time due to 5 months pregidmt” and
psychotropics at this time due to patient 5 months pregnant.” (AR 1150, 1151.) AlthougluthadRnowledges this
seeming inconsistency in the evidence, the ALJ was not figadoe the other substantial evidence of record—all of
which corroborates that Ms. Torrez wast taking medications in 2015 or early 205é€, e.g.AR 110, 322, 515)—

and rely on this inconsistency to support her rejection of Dr. Laughter’s opinions.
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as he consistently had sinceigust 2014, that “[t]he patient héisheen on medications due to
breast feeding.” (AR 1128.) Propgrtonstrued based on the record as a whole, this statement
supports a finding that Ms. Torrez wat taking medication as of December 2015 because it was
not part of her treatment planei, that Ms. Torrez was compliant with treatment by not taking
medications that had not been prescribed. It doésupport the ALJ’'s contrary finding that Ms.
Torrez “had not been taking her digations” and was, therefonegncompliant with treatment.

The only other evidence the ALJ cited thaaten arguably reflects on Ms. Torrez’s
medication compliance is Dr. Laughter's Dextmer 2017 treatment record, which the ALJ
summarized, in pertinent part, as followsh&was taking lithium and Klonopin as needed. She
did not want to take medications on a regllasis due to breast feeding.” (AR 052.) The ALJ
offered no other explanation of thiginificance of this evidence teér standing alone or, critically,
vis-a-vis the other evidence afaord. Notably, the record is cteghat when Ms. Torrez resumed
medication therapy in June 2016 and contindhmgugh 2017, she consistently reported to Dr.
Laughter that she was taking herdizations on an as-needed bas&her than daily or twice
daily as prescribed, because stontinued to breastfee&de, e.g.AR 1088, 1093, 1098, 1297.)
Despite this, Dr. Laughter never described Ms. Torrez as being noncompliant with tréatrdent

in fact, consistently indicated “[n]o conost regarding Ms. Torrez’s medication adhereh(aR

" The Court acknowledgéisat on one occasion, Dr. Laughter noted thafact that Ms. Torrez was still breastfeeding
“has been holding her back from being fully compliant with medications.” (AR 1093.) Wowgoperly viewed in
light of the record as a whole, thigt@ment, which the ALJ did not cite, isufficient to support either the ALJ’s
finding that Ms. Torrez was “non-compliant” with treatment or her finding that Dr. Latiglipinion that Ms. Torrez
was compliant with medications was contradicted by his treatment records.

8 Dr. Laughter’s treatment form uses the term “Adherence” rather tlmnpl@nce.” “Adherene” in the medical
context—specifically as used in the treatment of chrpsigchiatric disorders—describes “the extent to which a
person’s behaviour, taking medication, following a diet, and/or executing lifestyleeshamgresponds with agreed
recommendations from a health care provider.” Subho Chakra4rét’s in a name? Compliance, adherence and
concordance in chronic psychiatric disordersWorld J. Psychiatry, 2014 Jun. 22available at
https://www.ncbi.nim.nih.ge/pmc/articles/PMC4087153The term “adherence” has come into use as a replacement
for “compliance,” which is condered a “dichotomous” and “clinician-centered term|]d: By contrast, “[t]he
concept of adherence places emphasis on a processicim tivb appropriate treatment is decided after discussion
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1235, 1241, 1249, 1255, 1260, 1265, 1270, 1275, 1280, 1285, 1290, 1294, 1299, 1304, 1309, 1314,
1319, 1324, 1334.) On this record, the ALJ was nottéreebstitute her opinion for Dr. Laughter’s
regarding whether Ms. Torrez was compliant wtiith treatment plan tha&tr. Laughter developed

in consultation with Ms. Torrez.

c. Ms. Torrez’s “good response to medicatiomnd therapy when she is compliant”

The ALJ’s third proffered basis for discourgiDr. Laughter’s opinions was that she found
the limitations he assessed “not consisteitih wr supported by” evide® indicating that Ms.
Torrez had a “good response todivation and therapy when eshs compliant[.]” (AR 050.)
According to the ALJ, Dr. Laughter’'s treatment records indicated that Ms. Torrez “had good
results with supportive therapyAR 051, 052.) The ALJ specificallyited three of Dr. Laughter’s
treatment records—December 22, 201%nel 28, 2016, and March 13, 2018—in which Dr.
Laughter indeed noted in the “Psychotherapytisa of his notes, “Gabresults with supportive
therapy.” (d.; seeAR 1122, 1132, 1325.) The ALJ also fouthdt in March 2018—i.e., when Ms.
Torrez was taking her medications daily—Ms. Barfhad an impression of stabilizing bipolar,
episodic PTSD, and situational anxiety with soge@eralized anxietyvhich, according to the
ALJ, “reflects positive rggonse to medication.” (AR 052.)

Even assuming the evidence the ALJ cited teéadaiggest that MJ.orrez generally had
a positive response to treatmethie Court fails to see—and tiAd.J failed to explain—how it
contradicts and supports the AkXejection of Dr. Laughter’s spific opinions regarding Ms.

Torrez's work-related mental funofal limitations. As previolg noted, Dr. Laughter testified

between the prescriber and the patient. It implies thetpatient is under no compulsion to accept a particular
treatment, and shall not be held responsible for theréadlfia treatment plan because of non-adherende[.What

is clear from Dr. Laughteriseatment records, coupled with his depositiatiteony, is that heonsidered Ms. Torrez

a “medical decision makers¢eAR 1138) and didhot consider her medication-related choices—i.e., to either not
take medication while breastfeeding or take it only as-needed while weening—to constitute nocadhereh less
noncompliance, with treatment.
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that even when Ms. Torrez was medication compliant, she was still “very symptomatic” and
“unstable.” (AR 1379, 1384.) While hedicated that the goal f@omeone like Ms. Torrez is to
“reduce the symptoms” and that keeping symptoms loan‘be done by medications and
counseling and other means”RAL384 (emphasis added)), hev@esuggested that Ms. Torrez
had, in fact, ever achieved thatafjceven temporarily. Indeed, heesffically testified that in his
twelve years of treating Ms. Torrdze had “seen her in all sortsgifites, and it[']s never stable.
That's the whole thing abober. She’s never stable flong periods of time.” (AR 1383.)

Moreover, the ALJ’s finding that in March 2018, Ms. Torrez “had an impression of
stabilizing bipolar, episodic PTSD, and situatiomaxiety with some generalized anxiety, which
reflects positive response to dieation” mischaracterizes thevidence. Ms. Torrez in fact
reported that she felt that her medications wetehetping and that sheontinued to feel “[u]p
and down, irritable, depressed, anxious, angry, and emotionless.” (AR 1322.) Dr. Laughter noted
that Ms. Torrez presented as shphressed, anxious, and irritabfeldhat she “remains in mixed
bipolar episode” with symptoms of “mood insiéfp, racing thoughts, poor concentration, poor
sleep.” (AR 1323-24.) He also noted, “PTSD is egis: mood instability, tishbacks, nightmares,
reaction to triggers, hyper-vignt.” (AR 1323.) Based on Ms. Torrez’s presentation and her
ongoing complaints of “mood instakyliand anxiety[,]” Dr. Laughteincreased the dosages of all
three of the medications Ms. Torrez was talahthe time: Lamictal, Abilify, and Ativanlid.)

On this record, the fact that Dr. Laughtetticated that Ms. Torrez had a “[g]Jood response
to supportive therapy” and that MBorrez was, at best, startingresspond to medation in March
2018 does not support the ALJ’'s finding that Laughter's omions indicatingmarkedand
moderatelimitations were not consistent with supported by the record. Thus, the ALJ’s third

reason for discounting Dr. Laughtedpinions is also inadequate.
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d. Ms. Torrez’s “daily activities, including the ability to care for her child and her
parents”

The final reason the ALJ gave for accorditigflé weight” to Dr. Laughter’s opinions is
that she found his opinions “nobnsistent with or supported bivs. Torrez’s “daily activities,
including the ability to care for her child ahér parents.” (AR 050.) The ALJ noted that Ms.
Torrez described herself as a “stay-at-home mbthlkeo “spends most of her time taking care of
her daughter” and who also “makes sure heridddd and that he takes his medicationkd”)(
She further noted that Ms. Torrez reported beiolg to drive, go grocery shopping, attend church,
take her daughter to the gaexercise by going for walks, and do household chores, including
make breakfast, feed tlamimals, wash laundry, do desty and vacuum. (AR 052-53.)

The record supports the ALJgdings regarding what Ms. Torrez’s activities of daily
living are. However, the ALJ’s decision failsegplain how the evidence reflecting Ms. Torrez’s
daily activities somehow contradg Dr. Laughter’s opions regarding Mslorrez’s work-related
mental functional limitations.

The uncontroverted evidence of record maktear that Ms. Torrez’'s mental impairments
principally manifest as mood instability, which affe her ability to interact appropriately with
others, particularly people with whom she issléamiliar and whom sHeels “don’t understand”
her and what her limitations are. (AR 077, 083.) Mwrez testified that when she interacts with
others, she “tend[s] to snagerbally” (AR 076) and gave twexamples of being fired from
different jobs because of verbal snapping, at@manager and oncesatustomer. (AR 085-86.)
Dr. Laughter expressed concern®@bMs. Torrez’s ability to inted with cliens, coworkers,
and supervisors because of her mental impaitsreamd based on Ms. Torrez’s reported history of
“temper problems” and being unable keep a job. (AR 1137, 1288379.) He specifically

indicated that he would expéeterbal altercations”-and possibly even physitcaltercations—as
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a result of “pressures” at wotkat he opined would throw Ms. Trez off “sooner than later.” (AR
1379.) Commensurately, he opintbat Ms. Torrez would hawmarkedlimitations in her ability
to (1) interact appropriately with the mgral public, (2) accept structions and respond
appropriately to criticism fronsupervisors, and (3) get alongtlwvcoworkers or peers without
distracting them or exhibitingehavioral extremes. (AR 1086.)

None of the evidence regarding Ms. Torrez'#ydactivities that the ALJ cited supports
the ALJ's rejection of Dr. Laughter's opinions regarding Ms. Torrez’'s mental functional
limitations, particularly his findigs regarding her social intetan limitations. Notably, the ALJ
acknowledged that with spect to those of Ms. Ti@z’'s daily activities thanhvolve any degree of
social interaction, the evidence indicated that Mstrez did them onlyith restrictions and
limitations. The ALJ noted that Ms. Torrez indicatbdt “it is difficult for her to go to Wal-Mart

with ‘all those people™ and that st'tries to limit her stay in atore to one hour”; that when she
takes her daughter to the park, she only invitesdisenith small childreto meet them “[i]f she
is in a good state”; and that when she atteimdsob, she “does not interact with people there.”
(AR 052-53.) In other words, the ALJ’'s own daption of the evidence regarding Ms. Torrez’s
daily activities tends to support and be consistath—not contradict—P Laughter’s opinions
regarding Ms. Torrez’s sociaiteraction limitations.

In sum, the reasons the ALJ gave for distting Dr. Laughter’s opinions—reasons that
(1) are premised on mischaractations and/or substantively fagent consideration of the
evidence, and (2) are conclusory and unexpthirare legally inadequate. The ALJ's decision
generally fails to demonstrate that she appttesl correct legal standards for considering the

evidence of record, in general, and for gieng Dr. Laughter’'s treatg source opinions, in

particular. As such, her decision stie reversed and remanded.
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e. The Court Does Not Reach Ms. Torrez’s Other Arguments

Because the Court concludes therhand is required as set forth above, the Court will not
address Ms. Torrez’s remaining claims of er&ae Wilson v. Barnhar@50 F.3d 1297, 1299 (10th
Cir. 2003) (explaining that the iewing court does not reach igsuthat may be affected on

remand).

V. CONCLUSION

For the reasons stated above, Ms. Torrbtdsion to Reverse and Remand for Rehearing

with Supporting Memoranduifboc. 21) is GRANTED.
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