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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHELLE CAMERON,

Plaintiff,
V. Civ.No. 19-841GJF/KK
DIANE GUTIERREZ,

Defendant.

ORDER GRANTING IN PART
DEFENDANT'S MOTION TO COMPEL RULE 35 EXAMINATION

THIS MATTER is before the Court on Deféant Diane Gutierrez’ Motion to Compel
Independent Medical Examination (Doc. 29) (“idm”), filed July 14, 2020. Plaintiff Michelle
Cameron filed a response in opposition to thotion on August 11, 2020 (Doc. 39); and,
Defendant filed a reply in support of it on Augi8t 2020. (Doc. 42.) The Court, having reviewed
the parties’ submissions, the redoand the relevant law, FINCtBat the Motion is well-taken in
part and should be GRANTED IN PART and DENIED IN PART as set forth herein.

[. Introduction

This diversity action arises out of an autmbile accident in which Defendant’s vehicle
allegedly struck Plaintiff's vehiclzom behind. (Doc. 1 at 1-2; Do89 at 1.) On the basis of this
accident, Plaintiff has asserted a negligenagntlagainst Defendant, seeking damages for lost
income and for “past and future” medical expenkes of household seces, pain and suffering,
and loss of enjoyment of life. (Doc. 1 at 3-4n)the present Motion, Defendant asks the Court to
compel Plaintiff to undergo a neuropsychologicaraiation pursuant to Federal Rule of Civil

Procedure 35. (Doc. 29 at 1, ®efendant further asks the Cototorder the examination to be

! Plaintiff is now known as Michelle CardinSde, e.g.Doc. 29 at 1; Doc. 39 at 6.)
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conducted by John King, Ph.D., the first portion virtually and the second portion in person in
Albuquerque, New Mexico. Id. at 5, 8.) Plaintiff opposes Bmdant’s request for a Rule 35
examination, and also argues that, if an exanunas ordered, she should not be required to travel
to New Mexico to submit to @t present. (Doc. 39 at 1-4.)

Il. Factual Background

In her complaint, Plaitiff alleges that she was drivirig the airport in Albuguerque on or
about November 23, 2017 “when her car wasickt from behind by avehicle driven by
[Defendant].” (Doc. 1 at 1-2; Doc. 39 at 1Plaintiff was working inNew Mexico temporarily
when the accident occurred. (Doc. 33at She currently resides in Kentuckyd.)

Inter alia, Plaintiff claims that shsuffered a concussion gmaolst-concussion syndrome as
a result of the accidentSée, e.g.Doc. 29 at 3; Doc. 39 at 2-3; Dat2 at 3-5; Doc. 42-1 at 3-4.)
She asserts that her doctor prescribed four svedkbrain rest to treat these injuries, which
prevented her from working, engaging in mostreational activities,nal traveling to spend
Christmas with her son. (Doc. 42-1 at 3-4.) eSurther claims that she was unable to find
employment for four additional @eks because of these injurfefid. at 3.)

In her interrogatory answers, Plaintiff #dttrted several ongoing mental and emotional
issues to the concussion and post-concussymarome, including slow, disorganized speech,
difficulty finding words, veryslow recall of informaon, difficulty reading,increased anger, and
depressed and withdrawn moodd. (at 3-4.) She stated thateshcontinues to struggle with
memory and anger managemessues. She has learned to taket of notes to help her memory

and continues to receive treatmdor anger management.”ld( at 5.) Also, she asserted that

2 Altogether, Plaintiff claims that she lost almost $16,000 in income due to the simmcasd post-concussion
syndrome. (Doc. 42-1 at 3.)



“concussions have a cumulative effect,” andsash, she “is now more vulnerable to a more
serious brain injury if she ffiers another concussion.’ld()

At her deposition, which ocaed about two months aftshe served hdanterrogatory
answers, Plaintiff testified thaer “recall issues have improveder time” and her “head cleared
up” around February 2018. (Doc. 23; Doc. 39 at 6, 12-13.) In this regard, she explained that “one
day [she] woke up and — [she] wouldn’t say it aalsundred percent better, but [she] could just
tell a big difference.” (Doc. 39 at 12-13.) Plaihéfso testified that hespeech “got better,” and
she has been able to perform all of her jobedu‘[w]ithout any issues” since around February
2018. (d. at 13.) Additionally, she stified that though she “seem[&] get angry easier than
[she] used to” and “feel[s] liké happened after the wreck,” esHdo[es]n’t know if it was from
the concussion.” I¢. at 8.)

Plaintiff was diagnosed with multiple sclerosi2009. (Doc. 29 at 2; Doc. 29-1 at 2.) To
treat this disease, she has received infusioriy/sébri, a medication that modifies the immune
systen?® (Doc. 29 at 2; Doc. 29-1 at 2; Doc. 39 at Blintiff was involvedn a prior auto accident
in early 2016, as a result of which she wass$ported to the emergency room by ambulance and
suffered chest bruises and a pbksknee impact. (Doc. 29-1 4t) In May 2016 Plaintiff fell
while getting out of bed, bumping heead and bruising her right hipld(at 3.)

lll. Legal Standards

A. Legal Standards Goveng Rule 35 Orders Generally

Rule 35 provides that “[tlhe court whereethction is pending may order a party whose

mental or physical condition . . . is in contresjeto submit to a physical or mental examination

3 Seehttps://medlineplus.gov/druginfo/meds/a605006.Htast visited Sept. 4, 2020) (Tysabri, or natalizumab, “is in
a class of medications called monoclonal antibodies. It works by stopping certain cells in the systemefrom
reaching the brain and spinal corddigestive tract and causing damage.”).




by a suitably licensed or certified examiner.” FedCR.. P. 35(a)(1). “The order ... may be
made only on motion for good cause and . . . muesti§pthe time, place, manner, conditions, and
scope of the examination, as well as the pers@emons who will perform it.” Fed. R. Civ. P.

35(a)(2).

A party seeking a Rule 35 examination maffirmatively demonate both that the
physical or mental condition of the party to bamned is “in controversy” and that “good cause”
exists for the examinationSchlagenhauf v. HoldeB879 U.S. 104, 117 (1964®’Sullivan v.
Riverg 229 F.R.D. 184, 186 (D.N.M2004). “[T]here must be gater showing of need under
[Rule 35] than under the othersdovery rules”; to accept a shiog of mere relevance would
render the “good cause” regainent “meaningless.” Schlagenhayf379 U.S.at 117-18;
O’Sullivan 229 F.R.D. at 186. “While Rule 35 shoulddmnstrued liberallyn favor of granting
discovery, its applicatiors left to the sound dcretion of the court.Simpson v. Univ. of Colo.
220 F.R.D. 354, 362 (D. Colo. 2004) (citations omitted).

As a general proposition, the Supreme Courglago recognized that “[a] plaintiff in a
negligence action who asserts mental or physical injury . . . places that mental or physical injury
clearly in controversy and provides the defendatit good cause for an examination to determine
the existence and extent of such asserted injiByglilagenhayf379 U.S. at 119 {f@tion omitted).
Lower courts have since refined tiige with respect to mental injes, in light of the facts that
(a) “[m]ental examinations, by their natureg amtrusive and implicate sensitive matte@rhelas
v. S. Tire Mart, LLC292 F.R.D. 388, 395 (S.D. Tex. 2013)dab) it would be “untoward” to
order Rule 35 examinations “routizagh automobile accident casesSchlagenhayf379 U.S. at
121-22. Thus, one district court observed that courts have generally ordered plaintiffs to undergo

mental examinations only



where the cases involve . . . one or more of the following: 1) a cause of action for
intentional or negligent infliction of emotional distress; 2) an allegation of a specific
mental or psychiatric injury or disorde3) a claim of unusually severe emotional
distress; 4) plaintiff's &&r of expert testimony tsupport a claim of emotional
distress; and/or 5) plaintiff's concessitirat his or her mental condition is “in
controversy” within thaneaning of Rule 35(a).

Gattegno v. Pricewaterhousecoopers, L1284 F.R.D. 228, 231 (DConn. 2001). And, other
district courts have concludedatha “crucial elementecessary to ordering a mental examination
is the existence of an allegation of present,oomg or permanent mental injury or disorder.”
Ornelas 292 F.R.D. at 394 (quotation marks omitt&®wen v. Parking Auth. of City of Camden
214 F.R.D. 188, 195 (D.N.J. 2003).

B. Legal Standards Governing thecation of Rule 35 Examinations

“The general rule” regarding the location oflRB5 examinations “is that a plaintiff who
brings suit in a particular fora may not avoid appearing for axamination in that forum.”
Ornelas 292 F.R.D. at 399-408ge also, e.gSanchez v. Swift Transp. Co. of Ariz., L.L.Xb.

PE: 15-CV-15, 2016 WL 10588049, at *3 (& Tex. June 22, 2016) (samB)ansel v. Celebrity
Coaches of Am., IndNo. 2:13-CV-01497-JAD, 2013 WL884720, at *1 (D. Nev. Dec. 20, 2013)
(“[Clourts have developed a general rule that plaintiffs should submit to the examination in the
forum in which they chose to g suit.”) (quotathn marks omitted). “[T]his rule ensures that

the examining specialist svailable as an expenitness at trial,” andccounts for the fact that

“the facilities and equipment an examineeds are likely at higlace of practice.”Ornelas 292

F.R.D. at 400.

4 To the extent that thBattegnoandOrnelasstandards are not entirely consistent, the Court notes that “[t]he Rule 35
inquiry has been deemed intensively fapécific, which contributes to the inconsistent rulings issuing from federal
courts.”Ornelas 292 F.R.D. at 391 (quotation marks omitted).

5> “The rule is not changed by the fact thata@imtiff may have selectetthe forum bynecessity.”Ornelas 292 F.R.D.
at 400 n.7.



To be excepted from this general rule, aimiff must “show tlat traveling to the
examination poses undue burden or hardsh§ahchez2016 WL 10588049 at *)rnelas 292
F.R.D. at 400see also New v. Rush Truck LeasiNg. CV 17-134-HRW, 2018 WL 3236991, at
*2 (E.D. Ky. July 2, 2018) (“The caselaw fagoplacing the burden upon the plaintiff to
demonstrate that traveling to the examination poses an undue butftgnaship.”). A plaintiff's
burden “is not met through genkessertions,” but rather “requires specific evidendddnse)
2013 WL 6844720 at *2. In determining whether aimtiff has met this burden, courts have
considered such factors as

the plaintiff's medical conditions, the amouwamtd time of travel that the plaintiff

has been willing to undertake on his or ba/n while burdened with the physical

conditions, the specific evidence from thaiptiff's doctor of the harm that would

result from the travel to the [Rule 35 examination], and the specific medical

expertise needed thatnst available locally.

New 2018 WL 3236991 at *2 (citing casesge also, e.g., Vandergriff Red Robin Int'l, Ing.
No. 1:14-CV-177-SKL, 2016 WL 1735857, at *1, *4.(E Tenn. May 2, 2016) (court declined to
order minor plaintiff totravel to Rule 35 examination in hg of treating physician’s refusal to
clear minor plaintiff tdly, minor plaintiff's seizure disorder, and mother’s pregnancy). The Court
will consider Defendant’s Motion in light of the foregoing standards.

IV. Analysis

In her Motion, Defendant asserts that a Rulee$&mination is necesgain this case to
identify the extent of Plaintif§ neuropsychological injuries, therpgnency of those injuries, and
the likelihood that the accident at issue causesd injuries. (Doc. 29 at 2.) As Defendant
observes, Plaintiff claims that she suffered thecdg mental injuries o concussion and post-

concussion syndrome as a result of the accidertterimterrogatory answerBJaintiff attributed

substantial damages and ongoing meatal emotional issues to tieemjuries. She also stated



that, due to these injuries, she is now more vulhertala serious brain inju if she suffers another
concussion. In addition, Plaintiff disclosegm@eexisting medical condition and prior accidents
that could have caused or contributed to somall of the neuropsychogical symptoms she has
attributed to the accident at issue. For thessons, Defendant assetitat Plaintiff's mental
condition is in controversy arnbere is good cause for a Ruler8uropsychological examination.
(Doc. 42 at 2-6.)

Plaintiff disagrees. In her response to DefetidaMotion, Plaintiff argues that she “has
recovered from the post-concussion syndromd & not claiming that she has any current
problems related to the concussioarid that her deposition testimony

makes it clear that any cognitive and speech problems have resolved and that she

cannot say that her ange&sues are caused by tleencussion. Therefore, a

neuropsychological examination would natovide Defendant with any useful

information.
(Doc. 39 at 3.)

In the Court’s view, Plaintiff's argument mot wholly without meit and does suggest that
a Rule 35 neuropsychological examination at jimgture may not be prodigiously enlightening.
Nevertheless, the Court must ultimately ref@eiintiff's position becawesher deposition testimony
does not disclaim “any current problems related to the concussion” as completely and conclusively
as she suggests.ld( For example, though Priff testified that he “recall issues have
improved,” she didhot testify that they have fully resolvelikewise, though she testified that her
head “cleared up,” her testimony could reasonablyld to say that it is not “one hundred percent
better.” (d. at 12-13.) The deposition testimony on record does nattlyigeddress her difficulty
reading; and, perhaps most siggahtly, she does not appear to haeteeated from her claim that
she is now more vulnerable to a serious bigury if she suffers another concussiokeéDoc.

42-1 at5.)



In short, on the current recor@laintiff is still claiming “aspecific mental or psychiatric
injury or disorder,” Gattegng 204 F.R.D. at 231, with dkeast one “present, ongoing, or
permanent” effectOrnelas 292 F.R.D. at 394. In these circuarstes, and in light of the record
evidence that other factors may have causedootributed to Plaiiff's neuropsychological
symptoms, Defendant has shown that Plaintiff' sixtakcondition is in controversy and there is
good cause to require Plaintiff sobmit to a Rule 35 neuropsycbgical examination. The Court
will therefore grant Defendant’s Motion insofaritteseeks an order compelling Plaintiff to undergo
such an examination.

However, the Court will excuse Plaintiff frotraveling to New Mexico to submit to the
requested Rule 35 examination, provided she apptefyridocuments her inability to do so safely.
Defendant asks the Court to apfiy general rule and compel Pldinto appear for part of the
examination in New Mexico, “the ate where Plaintiff brought her suit.(Doc. 42 at 6-7.)
Plaintiff opposes thisequest, arguing that

[h]aving to fly or drive to NewMexico to undergo a neuropsychological

examination would subject [Plaintiff] tgreater health risks than other people.

[Plaintiff] has [multiple sclerosis] arid therefore immunocompromised. She must

be very careful to avoid contact wigdmyone who might have the corona virus.

Traveling by car or air muld be very dangerous ftier because she could not

avoid contact with other peogie.

(Doc. 39 at 3.)

Defendant does not dispute thRtaintiff has multiple sclerosis and has received a

medication that modifies the immune system. sAesh, and in light ofhe COVID-19 pandemic,

8 In addition, Plaintiff notes that, if she were requirettavel to New Mexico for a Rule 35 examination at present,
she might “be required to self-quarantine and probably dvoat be able to participate in an examination until after
she had been here for fourteen days.” (Doc. 39 ate®N.M. Dep't of Health, “®cial Distancing and Travel
Restrictions,” https://cv.nmhealth.org/travel-recommendatiofiast visited Sept. 4, 2020). This burden seems
disproportionate to the usefulness of the proposed Rutx&@®ination, particularly ilight of Plaintiff's testimony
that most of her neuropsychological symptoms have improved or resolved.




Plaintiff could well face an elevad risk of serious harm oredth if she were to travel from
Kentucky to New Mexico to subitrto a Rule 35 examinationThe Court will thus allow Plaintiff
thirty (30) days from the date of this Ordi® provide Defendantith documentation from a
licensed medical provider to the effect that, in the provider’'s opiniameltfrom Kentucky to
New Mexico at this time presenasmedically unacceptable level okito Plaintiff. If Plaintiff
provides such documentation, the maation must be conductedsach a way that Plaintiff can
remain in Kentucky. Defendanmnay select the neuropsychglst who will perform the
examination; however, it must take place virtpalhd/or at a reasonable distance from Plaintiff's
residencé. If Plaintiff does not timely provide Dendant with the specified documentation or
seek an extension of time in which to do se,Rule 35 examination may proceed in the locations
Defendant has requeste@,, virtually and in person in Albuguergue, New Mexico.

As previously noted, a Rule 35 order shoulpesify the time, placananner, conditions,
and scope of the examination,vesll as the person or persons who will perform it.” Fed. R. Civ.
P. 35(a)(2). However, the Court has insufficientinfation to rule on these particulars at present.
The Court will therefore require counsel to confer with one another regarding the time, place,
manner, conditions, and scopetloé proposed examination, ane tberson or persons who will

perform it, in light of this OrderCf. Ornelas 292 F.R.D. at 398 (“[M]ost courts have found that

" The United States Centers for Disease Control and Premdt@iDC”) website indicates that, based on current data,

people in an “[ijmmunocompromised state (weakened immune system) from . . . use ofmuneimeakening
medicines . . . might be at an increased risk for severe illness from COVID-19.”
https://lwww.cdc.gov/coronavirus/2019-ncov/need-eptiecautions/people-with-medical-conditions.html (last

visited Sept. 4, 2020) (emphasis omitted). The CDC'’s wedlsitenotes that “[[Jarga-person gatherings where it
is difficult for individuals to remairspaced at least 6 feet apart and atesdravel from outside the local area—
including, presumably, airports—present the highest risk of spreading COVIRk19.

8 Circumstances relevant to the reasonableness of thackstrom Plaintiff's residence may include, for example,
the proximity of Plaintiffs residence to one or moc#ies large enough to offer Defendant a selection of
neuropsychologists, in the event Defendant decides to use a local neuropsychologistanatbay for Dr. King to
travel to Kentucky.



the failure to provide theequisite particulars regarding the exaation does notatessitate denial

of a motion proceeding under Rule 35. Insteadyuatanay grant a request for examination . . .
subject to a mandate that the parties camfgarding the specifics.”) (citations omittetf)counsel

are able to reach an agreemdéiméy may proceed accordingly tvtut further assistance from the
Court. Alternatively, Defendant may submit aposed stipulated order that satisfies Rule 35’s
requirements. If counsel canregree regarding the examinatisrparticulars, the parties may
simultaneously submit competing proposed orders.

IT IS THEREFORE ORDERED that DefermdaDiane Gutierrez’ Motion to Compel
Independent Medical Examination (Doc. 29\ 3RANTED IN PART and DENIED IN PART.
The motion is granted in that Plaintiff isreby ordered to submit to a neuropsychological
examination pursuant to Federal Rule of Civibéadure 35. The motion is denied in that the
examination must take place virtually and/oKentucky at a reasonable distance from Plaintiff's
residence, provided Plaintitimely supplies Defendant with documentation from a licensed
medical provider to the effect that travel frdtentucky to New Mexico athis time presents a
medically unacceptable risk to Plaintiff. Plaihtiiust supply the specified documentation within
thirty (30) days of entry of this Order. If Phiif fails to do so, the examination may proceed in
the locations Defendant has requested.

IT IS FURTHER ORDERED that counsel musnéer with one anothigegarding the time,
place, manner, conditions, and scope of the megexamination, and the person or persons who
will perform it, in light of this Order. If counkare able to reach an agreement regarding these

particulars, they may proceed accordingly withfowther assistance from the Court; alternatively,

Defendant may submit a promukstipulated order tkhalsaproposedtext@nmd.uscourts.gdiv
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counsel cannot agree regarding@ texamination’s particulars, géhparties may simultaneously

submit competing proposed orders to the same address.

Codarthalle

KIRTAN KHALSA
UNITED STATESMAGISTRATE JUDGE

IT 1S SO ORDERED.
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