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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TOMMY SHARP and
NICK JOHNSON,

Raintiffs,
V. No.1:19-cv-00986-MV-LF

MICHELLE LUJAN GRISHAM,
HECTOR BALDERAS,
MAGGIE TOULOUSE-OLIVER,
BRIAN S. COLON,

TIM EICHENBERG,

HOWIE MORALES,

JOSEPH BADAL,

WENDY TREVISANI,
MICHAEL S. SANCHEZ,
OLIVIA PADILLA-JACKSON,
ASHLEY LEACH,

MARCOS B. TRUJILLO,

PAUL CASSIDY,

NEW MEXICO BOARD OF FINANCE, and
THE STATE OF NEW MEXICO,

Defendants.

MEMORANDUM OPINION AND ORDER OF DISMISSAL

THIS MATTER comes before the Court on Plaintiffs’ RICO Act Complaint, Doc. 1, filed
October 21, 2019 (“Complaint”), on Plaintiffs” Appditons to Proceed in District Court Without
Prepaying Fees or Costs, Docs. 4-5, filedober 21, 2019 (“Applications”), and on Plaintiffs’
Motion for Emergency Writ of Maraimus, Doc. 6, filed October 21, 2019.

Application to Proceedin forma pauperis
The statute for proceedingsforma pauperis, 28 U.S.C. 8§ 1915(a), provides that the Court

may authorize the commencement of any suit witpoeppayment of fees by a person who submits
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an affidavit that includes a séamhent setting forth all assetsatlthe person possesses and stating
that the person is unaltie pay such fees.

When a district court receives an apgiica for leave to proceead forma pauperis,

it should examine the papers and determine if the requirements of

[28 U.S.C.] § 1915(a) are satisfied. If theng, leave should be granted. Thereatfter,

if the court finds that the allegations pbverty are untrue or that the action is

frivolous or malicious, itnay dismiss the case[.]

Menefee v. Werholtz, 368 F. App’x 879, 884 (16tCir. 2010) (citingRagan v. Cox, 305 F.2d 58,
60 (10th Cir. 1962). “The statufallowing a litigant to proceeid forma pauperis] was intended
for the benefit of those too poor toypar give security for costs....Adkins v. E.l. DuPont de
Nemours & Co., 335 U.S. 331, 344 (1948). While a litigarged not be “absolutely destitute,”
“an affidavit is sufficient whictstates that one cannot becaushisfpoverty pay or give security
for the costs and still be able to provide hirhaeld dependents with the necessities of lifed”
at 339.

The Court grants Plaintiffahnson’s Application to Procdein District Court Without
Prepaying Fees or Costs. Plaintiff signed an affiddating that he is unable to pay the costs of
these proceedings and provided the following nmiation: (i) Plaintiffs monthly income is
$824.00; (ii) Plaintiff is unemployk (iii) Plaintiff’'s monthly expenses total $1,036.00; and (iv)
Plaintiff has $500.00 in cash and $500.00 in a bankwatc The Court findshat Plaintiff is
unable to pay the costs of this proceedingaose his monthly expenses exceed his monthly
income, he is unemployed, and he has littg money in cash and in a bank account.

The Court grants Plaintiff Sharp’s Applicat to Proceed in District Court Without
Prepaying Fees or Costs. Plaintiff signed an affiddating that he is unable to pay the costs of

these proceedings and provided the following nmiation: (i) Plaintiffs monthly income is

$296.00; (i) Plaintiff is unemployk (iii) Plaintiff's monthly expenses total $390.00; and (iv)



Plaintiff has $300.00 in cash and $130.00 in a bankwadc The Court findshat Plaintiff is
unable to pay the costs of this proceedingabse his monthly expenses exceed his monthly
income, he is unemployed, and he has littg money in cash and in a bank account.
Dismissal of Proceeding$n Forma Pauperis

Plaintiffs are proceedinmn forma pauperis. The statute governing proceedinggorma
pauperis states “the court sHalismiss the case at atiyne if the court determines that . . . the
action . . . fails to state a alaion which relief may be gréed.” 28 U.S.C. § 1915(e)(Xee also
Webb v. Caldwell, 640 F. App’x 800, 802 (10th Cir. 2016) (“Wiave held that a pro se complaint
filed under a grant afp can be dismissed unded815(e)(2)(B)(ii) for failue to state a claim . .
. only where it is obvious that the plaintiff cannot prevail on the facts he has alleged and it would
be futile to give him awmpportunity to amend.”).

The Complaint states:

Be it known by these presents that the naatsn/e elected servarithe State of

New Mexico and various distt, county, and mnicipal subsidiaries, functionaries,

and minions of the same, are hereltygesied against and charged with sundry

crimes and misdemeanors against We thepReof the United States of America

and the citizens of the State of New Mexico.
Complaint at 2. Plaintiffs “formally accuse” atfeharge” Defendants with crimes pursuant to the
following:

0] 18 U.S.C. § 1346, Definition of theme or artifice to defraud.”

(i) 18 U.S.C. § 371, Conspiracy to caorit offense or to defraud United States.

(i) 18 U.S.C. § 201, Bribery gbublic officials and witnesses.

(iv) 18 U.S.C. 8 1962, Prohibilgracketeeringhctivities.

(V) 18 U.S.C. § 1425, Procurement of z#mship or natural&ion unlawfully.

(vi) 18 U.S.C. 8 1621, Perjury generally.



(viip 18 U.S.C. § 2381, Treason.

(viii) 18 U.S.C. § 2383, Relli®n or insurrection.

(ixX) U.S. Const. art. IV § 4.

(x) 18 U.S.C. § 2384, Seditious conspiracy.

(xiy 18 U.S.C. § 2385, Advocating overthrow of Government.

(xii)  U.S. Const. amend. Il

(xiii) 18 U.S.C. § 1031, Major fraudgainst the United States.

(xiv) 18 U.S.C. § 2382, Misprision of treason.

(xv) State of New Mexico law.

Complaint at 2-5. Plainfg seek the following relief:

M “immediate removal of all Defendants fnopolitical office bycourt order and/or
forceif necessary.”

(i) “installation of an inerim government praoged by the US Marines until elections
are held to install elected officialstivlegal authority to perform the duties
of office.”

(i)  “damages for all citizens of the StatENew Mexico by the Sitte of New Mexico
forgiving all obligations and debts tife citizens of the State of New Mexico.”

(iv)  “the personal assets tife Defendants and all othetate elected officials be

immediatelyseizedandappropriatelyconfiscated and forfeited to pay damages.”

1 “The United States shall guarantee to every State in this Union a Republican Form of
Government, and shall protect each of thagainst Invasion; an@én Application of the
Legislature, or of the Executive (when theglstature cannot be convened) against domestic
Violence.”



(V) “Federal criminal charges be established and enthusiasficaiyed against all
elected officials who have not met the personal surety bond requirement.”
Complaint at 6-7.
The Court dismisses Plaintiffs’ federal lawiaia for failure to stat a claim because they
seek to compel enforcement of federal criminal |&ge Diamond v. Charles, 476 U.S. 54, 64
(1986) (“A private citizen lack a judicially cognizable intest in the prosecution or
nonprosecution of another.”). Having dismissedo@lPlaintiffs’ federallaw claims, the Court
declines to exercise sugphental jurisdiction over Platiffs’ state law claims. See
28 U.S.C. § 1367(c)(3) (“The district courts magline to exercise sugghental jurisdiction over
aclaim...if...the district court has dismisakdlaims over which it has original jurisdiction.”).
Motion for Emergency Writ of Mandamus
Plaintiffs filed a motion for Emergency Wrof Mandamus requesting that the Court
“contact the President of the United States dssistance, immediayetoday, and request the
President to use his federal authorities statedalor the purpose of taking control of the State
of New Mexico government and retimg it to the people.” Doc. 6 & Because it is dismissing
this case, the Court denies Plaintiffs’ Mawtifor Emergency Writ oMandamus as moot.
IT IS ORDERED that:
0] Plaintiff Nick Johnson’s Application tBroceed in District Court Without
Prepaying Fees or Costs, Doc. 4, filed October 21, 20BRANTED.
(i) Plaintiff Tommy Sharp’s Applicatioto Proceed in District Court Without
Prepaying Fees or Costs, Doc. 5, filed October 21, 20BRANTED.
(i) This case IDISMISSED as follows: Plaintiffs’ federal law claims are dismissed

with prejudice. Plaintiffsstate law claims are sinissed without prejudice.



(iv)  Plaintiffs’ Motion for Emergency Writ of Mandamu®oc. 6, filed October 21,

2019,is DENIED as moot.

- UNITED®™TATES DISTRICT JUDGE



