Liberty Mutual Fire Insurance Company v. Lyons et al Doc. 27

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LIBERTY MUTUAL FIRE INSURANCE
COMPANY,

Plaintiff/Counter-Defendant,
V. 1:19-cv-1053 JAP/SCY
LINDSAY LYONS,

Defendantand
MICHAEL WILLIAM LYONS,

Defendant/Counter-Plaintiff.

MEMORANDUM OPINION AND ORDER

Plaintiff/ Counter-Defendant berty Mutual Fire Insurance Company (“Liberty Mutual”)
filed a COMPLAINT FOR DECLARATORY JUDGMEN RELIEF (“Complaint”) (Doc. 1) in
which it seeks a declaration that it has no dotyefend or indemnify Oendant/Counter-Plaintiff
Michael William Lyons (“Mr. Lyons”) in the state court lawg (“underlying lawsuit”) brought
against Mr. Lyons by his daught&efendant Lindsay Lyons (“Lindsay”). Doc. 1 at 11. Mr. Lyons
counterclaims that he is entiléo a declaratory judgment thaberty Mutual breached its duty
to defend him in the underlying lawsuit and isréfore obligated to reimburse him for the defense
costs he incurred and the full value of sleétlement reached in the underlying law$iilz. Lyons
has moved for partial summarnydgment on his counterclaim, ahitberty Mutual has moved for

summary judgment on its ComplafntHaving considered the gies’ respective motions,

1 SeeDEFENDANT MICHAEL WILLIAM LYONS’ ANSWER AND COUNTERCLAIM FOR DECLARATORY
JUDGMENT (Doc. 5 at 7).

2 SeeMr. Lyons’ MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT
(Doc. 17); PLAINTIFF/COUNTER-DEFENDANT'S MOTION FOR SUMMARY JUDGMENT ON ITS
COMPLAINT FOR DECLARATORY JUDGMENT RELIEF (Doc. 22).
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responses, and replies, as well as the applitablghe Court find¢hat PLAINTIFF/COUNTER-
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT ON ITS COMPLAINT FOR
DECLARATORY JUDGMENT RELIEF (Doc. 223hould be GRANTED. Commensurately, the
Court finds that Defendant's MEMORADUM IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT (Doc.17) should be DENIED.
BACKGROUND

On January 25, 2019, Lindsay filed a Complaintfersonal Injury Raulting from Sexual
Abuse (“Original Complaint”) against Mr. Lyonker father, in New Mexico’'s Second Judicial
District Court. Doc. 17 at 2 (Mr. Lyons’ Statement of Undisputed Material Facts (“SUMF”)  1);
Doc. 17-12 Lindsay alleged that she was “repeatesiyxually abused by [Mt.yons] at his home
in Albugquerque and at his vacation home in Pagmsings, Colorado” from the time she was five
years old until her teenage years and tbhé suffered “severe emotional distress and
serious mental and economic injuries and dasiage a result of Mr. Lyons’ actions. Doc. 17-1
at 115, 9-13seeDoc. 17 at 2-3 (SUMF 11 2—4). Duringetrelevant period, Mr. Lyons had a
LibertyGuard Deluxe Homeowners Policy (“Pefit with Liberty Mutual that insured his
Albuguerque residendeDoc. 1 at § 21seeDocs. 1-2 through 1-8. On June 19, 2019, Mr. Lyons’
attorney in the underlying lawsisent a letter to Libiy Mutual’s claimsdepartment, informing
Liberty Mutual of the underlying lawsuit and reqtieg that Liberty Mutuatontact her “to discuss

coverage for further defenséthis claim.” Doc. 17-5seeDoc. 17 at 3 (SUMF { 5).

3 Liberty Mutual does not dispute Mr. LyonStatement of Undisputed Material Fe8eePLAINTIFF/COUNTER-
DEFENDANT'S RESPONSE TO DEFENDANT/COUNTER-PLAINTIFF MICHAEL LYONS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT (Doc. 21 at 4).

4 The Policy, which was issued to Mr. Lyons and Jill M. Marjama Lyons, does not appear to cover the Colorado
residence, a fact that neithparty addresses and that Mr. Lyons appears to con&meDoc. 17 at 1-2
(acknowledging that “Liberty Mutual had a contract with [Mr. Lyons], whereby it promised to provide him aedefens
for claimsarising out of the Albuquerque hofriemphasis added)).
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On August 20, 2019, Lindsay filed an Amendaaimplaint for Personnjury (“Amended
Complaint”) against Mr. Lyons. Doc. 17 a{SUMF | 6); Doc. 17-2. The Amended Complaint
continued to allege that Lindsay “was repebtexkxually molested” aMr. Lyons’ homes in
Albuquergue and Pagosa Springs tamhoved the allegatns that it was Mr. Lyons, specifically,
who molested heilCompareDoc. 17-1 at 11 5, 8yith Doc. 17-2 at {1 5, 7. Like the Original
Complaint, the Amended Complagiteged that Mr. Lyons owed hdsay a duty of ordinary care
“as a homeowner and parent to keep the prensaés for [Lindsay’sJuse[,]” that Mr. Lyons
breached that duty, and that Mr. Lyons’ breaatofpmately caused [Linds&yo suffer damages.”
Doc. 17-1 at 11 9-11 (Original Complaint), Doc. 17-2 at Y 8—-10 (Amended Comgiamilso
Doc. 17 at 3 (SUMF 1 7). Lindsay specificalljeged that she has suffered “severe emotional
distress and serious mental and economicrigguand damages|.]” Doc. 17-2 at §12. On
August 29, 2019, Mr. Lyons’ attorney emailed thmended Complaint to Zach Weichman, the
Liberty Mutual claims specialistandling Mr. Lyons’ claim. Doc. 17 at 3 (SUMF { 8); Doc. 17-6.

Liberty Mutual filed the instariawsuit on November 11, 2018eeDoc. 1. On November
12, 2019, Mr. Weichman sent Mryans’ attorney a letter exghing that “based upon the
allegations contained in the Complaint filed by Lindsay Lyons, the facts known at this time[,] and
a review of the applicable insance policies,” Liberty Mutual vedenying Mr. Lyons’ request for
a defense and indemniity the underlying lawsuit. Doc. 17-4 atseeDoc. 17 at 3 (SUMF { 9).
Liberty Mutual explained that concluded that there was “moverage” under #hPolicy for the
claims Lindsay made in the undgrg lawsuit for the flowing reasons: (1) #injuries claimed
by Lindsay—i.e., emotional distregsental injuries, and econonmidamages—"do rtaonstitute

‘bodily injury’ as defined by the Liberty Mutual policies’(2) the “acts” allged “to have been

5 Liberty Mutual raised this issue in its Complaint (Doc. 1 at 11) but does not advance an argument on this basis in its
Motion for Summary JudgmerfeeDoc. 22.



committed by Mr. Lyonsife., sexual abuse and molestation) iatentional acts” that either do
not “constitute an ‘occurrence’ aefined by the Liberty Mutual fioies, and/or are excluded by
the ‘expected and intentional’ acts exclusion” 13 applicability of arexclusion “precluding
coverage for ‘sexual molestatioogrporal punishment or physicat mental abuse™; (4) the
applicability of an exclusion ‘figcluding coverage fdrousehold family mendss[.]” Doc. 17-4 at

6; seeDoc. 17 at 3 (SUMF 1 9). On November 2019, Mr. Lyons participated in a court-ordered
mediation in the underlying lawsuit and ultimate®jached a settlement with Lindsay. Doc. 17 at
19 11-12; Doc. 17-7.

On February 7, 2020, Mr. Lyons answereddrty Mutual's Complaint and filed a
counterclaim for declaratory judgmeBeeDoc. 5. In his counterclaim, Mr. Lyons asks the Court
to (1) dismiss Liberty Mutual’s Complaint; (2) de@dhat Liberty Mutual (ghad a duty to defend
him “based on the allegations of general negligence” in the underlying lawsuit, and (b) has waived
all arguments that it is not required to indemtiifiyn because it failed tefend him; and (3) order
Liberty Mutual to reimburse him for his defensests and the full value of the settlement he
entered into with Lindsay in the underlying lawsuid. at 7.

Both parties have moved for summary judgntenthe question of whether Liberty Mutual
had a duty to defend Mr. Lyoiirs the underlying lawst. Docs. 17, 22. Libdy Mutual contends

that the undisputed facsdiow that it had no duty to defend Mr. Lyons because the claims in the

6 In moving for partial summary judgment, Mr. Lyons argthes Liberty Mutual is liable for any settled amount in
excess of the Policy limits because it acted in bad faith in refusing to defend Mr. Lyons. Doc. 1Pat itfrty
Mutual argues that Mr. Lyonsequest for extracontractual damages shbaldummarily rejected because he did not
assert a claim for bad faith in his Counterclaim. Doca223. Mr. Lyons counters that his assertion that Liberty
Mutual “unreasonably breached its duty to defend ... .inherently includes the assedidradffaith failure to
defend.”"SeeDEFENDANT/COUNTER-PLAINTIFF'S RESPONSE TO PLAINTIFF/COUNTER-DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT and REPLY IN SUPPORT OF DEFENDANT/COUNTER-
PLAINTIFF'S MEMORANDUM MOTION FOR PARTIAL SUMMARY JUDGMENT (Doc. 24 at 15-16). He
requests leave to amend his Counterclaim to include a fdaibad faith if the Court agrees with Liberty Mutual that
his Counterclaim fails to give notice of a bad-faith claich.at 16 n.4. Because the Court concludes that Liberty
Mutual had no duty to defend Mr. Lyons, the Court does not reach the merits of this issue.
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underlying lawsuit clearly fell outside the Policy’s coverage. Doc. 22. Mr. Lyons argues that the
allegations in Lindsay’s Amended Complaint plausibly stated a claim within the Policy’s coverage
and that none of the Policy’s exclusions clearly applied, meaning that Liberty Mutual breached its
duty to defend him by unitarally refusing to terel a defense. Doc. 17.

STANDARD

On a party’s motion for summary judgmentpartial summary judgment, the Court will
“grant summary judgment if the mant shows that there is no genuine dispute asyanaterial
fact and the movant is entitled to judgmentasatter of law.” Fed. R. Civ. P. 56(a). The Court
must consider “all evidence in the lighbst favorable to thnon-moving party”Trask v. Franco
446 F.3d 1036, 1043 (10th Cir. 200®)terpretation of an insuraagolicy, like any contract,
presents a pure question of law tieproperly decide@n summary judgmenSee Rummel v.
Lexington Ins. C.945 P.2d 970, 984 (N.M. 1997) (“The intetjatéon of an instance contract
is a matter of law about whidhe court has the final word.”)

Because this is a diversipction, New Mexico substantidaw applies in determining
whether Liberty Mutual had a duty to deteMr. Lyons in the underlying lawsulbee Farmers
Alliance Mut. Ins. Co. v. Bakk&19 F.2d 885, 888 (10th Cir. 1980}t is axiomatic that the
substantive law of the State of W&lexico applies with respect the issues involved in [a] federal
declaratory relief action predicated upon comptétersity of citizenship, and requisite amount
in controversy.” (citingerie R.R. Co. v. Tompkin804 U.S. 64 (1938)). In New Mexico, “[t]he
obligation of an insurer is a matter of contrieat and must be detained by the terms of the

insurance policy. Miller v. Triad Adoption& Counseling Servs., Inc65 P.3d 1099, 1102 (N.M.

7 Because the Court is deciding this case on Liberty Mistimotion, the Court constes the evidence in the light
most favorable to Mr. Lyons, the non-moving pagy.Buell Cabinet Co. v. Sudduté08 F.2d 431, 433 (10th Cir.
1979) (“Cross-motions for summary judgment are to be treated separately[.]”).
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Ct. App. 2003). “Whether an insurer has a duty el is determined byomparing the factual
allegations in the complaint with the insurance polidyopez v. N.M. Pub. Sch. Ins. Aut&70
P.2d 745, 747 (N.M. 1994). An “insurance company is obligated to defend when the complaint
filed by the claimant alleges facts potenyiakithin the coverage of the policyDove v. State
Farm Fire & Cas. Cq.399 P.3d 400, 404 (N.M. Ct. App. 201(guotation marks and citation
omitted). “The insurer must aldalfill its promise to defend even thoude complaint fails to
state facts with sufficient clayitso that it may be determined from its face whether or not the
action is within the coverage of the policy, prowdbe alleged facts tend to show an occurrence
within the coverage.Am. Emps. Ins. Co. v. Cont’l Cas. C612 P.2d 674, 676 (N.M. 1973)
(quotation marks and citation dtted). A duty to defend mayhts arise “from the known but
unpleaded factual basis of the ofaihat brings it arguably within the scope of the coverafym.”
Gen. Fire & Cas. Co. v. Progressive Cas. (9 P.2d 1113, 1116 (N.M. 1990). “[T]he insurer
bears the burden of proving thidiere is no dutyo defend, and anyodibt about whether the
allegations are within the policy coverageresolved in the insured’s favol’. Am. Ins. Co. v.
Atyani, 366 F. Supp. 3d 1270, 1274 (D.N.RD19) (quotation marks drcitation omitted). But
“the insurer has no duty to defend if the allegatiartie complaint clearly fall outside the policy’s
provisions.”"Guaranty Nat'l Ins. Co. v. C de Bac@07 P.2d 210, 214 (N.M. Ct. App. 1995).
“Insurance contracts are congtd by the same principlegich govern the interpretation
of all contracts.’Hinkle v. State Farm Fire & Cas. G&08 P.3d 1009, 1014 (N.M. Ct. App. 2013)
(alteration, quotation marks, asdation omitted). “An insuranceontact should be construed as
a complete and harmonious instrument designed to accomplish a reasonatilemsg870 P.2d
at 747 (quotation marksd citation omitted). “Ifa policy is clear and unabiguous, then the court

does not construe terms; it merely gives the terms their usual and ordinary meaoirg) 399



P.3d at 407 (quotation marks and citation omittedNéw Mexico, the purpose of an exclusionary
provision in an insurare contract is “to restrict the gue of the policybeyond what would
otherwise be coveredUnited Nuclear Corp. v. Allstate Ins. C@85 P.3d 644, 650 (N.M. 2012).
Although exclusionary provisions “must be narrowly construagwles v. United Servs. Auto.
Ass’n 832 P.2d 394, 396 (N.M. 1992), they must “be m#d so long as their meaning is clear
and they do not conflict with statutory lawChavez v. State Farm. Mut. Auto. Ins.,GR3 P.2d
100, 102 (N.M. 1975) (alteration, quotatiorarks, and citation omitted).
DISCUSSION

The central question before the Court is ket iberty Mutual had a duty to defend Mr.
Lyons in the underlying lawsuit. herty Mutual advancesumerous arguments show that it did
not. SeeDoc. 21 at 9. Liberty Mutudirst argues that the alletians against Mr. Lyons do not
constitute an “occurrence” as defined by the Policy, meaning that neither coverage nor a duty to
defend was ever triggered. Doc. 22 at 1-2, 14-16rrdtevely, Liberty Mutual argues that even
if coverage was triggered, anys®veral exclusions—(Ipr bodily injury “[w]hich is expected or
intended by the ‘insured™ (“Exclusion 1.a”Y2) for bodily injury “[a]rising out of sexual
molestation, corporal punishmentgrysical abuse” (“Exclusion 1.k"and/or (3) for bodily injury
to an insured, which includes “residents of [themed insured’s] household who are . .. [the
named insured’s] relatives” (“Exclusion 2#5clearly took any potential claim outside the
Policy’s coverage, thereby relievingdarty Mutual of its duty to defentt. at 2, 17-22.

Mr. Lyons argues that the Amerti€omplaint stated a claim foegligence thdtell within
the Policy’s definition of “occurrence” and thusthin its coverage, trigering Liberty Mutual’s

duty to defend. Doc. 24 at 5-9. Hether argues that Liberty Mutubhbs failed to meet its burden



to establish that any of the Policy’s exclusictearly applied, thereby lieving it of that dutyld.
at 9-13.

The Court agrees with Mr. Lyons thaetAmended Complaint—the operative document
for purposes of determining winetr Liberty Mutual had a dutp defend Mr. Lyons—states a
claim within the Policy’s coverage. The Courtimiately concludes, however, that Exclusion 1.k
precludes coverage for the etaibrought in the underlying lawsuaind that Liberty Mutual is
therefore entitled to judgmeans a matter of law thathiad no duty to defend Mr. Lyo#s.

l. The Amended Complaint Alleged an “Ocrence” Within the Policy’s Coverage

In relevant part, the Policy included personabiiity coverage for “bodily injury” caused
by a covered “occurrence[.]” Doc. 17-3 at 7. “Bodityury” is defined as “bodily harm, sickness
or disease, including requiredrealoss of services and death that results.” Doc. 17-3 at 6.
“Occurrence” is defined as “an accidentcliding continuous or repeated exposure to
substantially the same generalrhéul conditions, which results ..in ... [blodily injury.”
Doc. 17-3 at 6.

Liberty Mutual—which conflates the Original Complaint and Amended Complaint and
treats them as substargly and materially identicd-argues that “the Complaints do not allege
an ‘occurrence[]’ because the claiarsse out of intentional acts séxual abuse and/or molestation
perpetrated by the named insutddoc. 22 at 15. According thiberty Mutual, “Mr. Lyons was

the perpetrator [of the alleged sexual molestateorg cannot be held septely responsible for

8 Because the Court concludes that Bsitin 1.k applies and precludes coverdlge Court does not reach the merits

of the parties’ arguments regarding the applicability of Exclusions 1.a and 2.f.

9 According to Liberty Mutual, “[tthe Amended Complaint made very minor linguistic changes and did not assert
additional or factual allegations.” Doc. 22 at 3 n.2.tAs Court’s ensuing discussion makes clear, the Amended
Complaint made more than “minor linguistic changes|.}jdtte clearly amended the factual allegations to remove
all references to intentional wrongdoing by Mr. Lyons.
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negligently failing to keep kidaughter safe from his own intentional actions.” Doc. 22 at 16.
Liberty Mutual’s charactézation of “the Complaints” is plainly incorrect.

While true that the Original Complainieded that Lindsay was “sexually abussdMr.
Lyong” Doc. 17-1 at 2 (1 5) (entpasis added), the Amended Conmmtiaoes not allege that Mr.
Lyons was the perpetrator of the sexual abssePoc. 17-2. Rather, the Amended Complaint
generally and passively allegesth.indsay “was sexually molested” but identifies no specific
perpetratorSeeDoc. 17-2 at 2 (11 5-6). Liberty Mutufgils to acknowledge this obvious and
material difference between the Original and Ameh@emplaints. It incorrectly insists that “[t]he
only acts described in the Complairare acts of sexual abuse amaholestation,” Doc. 22 at 15
and impermissibly reads into the Amended Complaint a fact that simply is not alleged: that Mr.
Lyons sexually molested Lindsay.

Taking as true only the facts pkaded, it is possible to read the Amended Complaint as
claiming that Mr. Lyons breached a duty he owed to Lindsay by unintentionally and
unknowingly—i.e., negligently, or accidentafly—allowing her to be molest! by a third party in
his home. Although it appears tetlourt that the Amended Comipiamay have been revised as
it was “for the sole purpose of rdaeg the insurance policy proceeds[3tate Farm Fire &
Casualty Company v. Ryi26 F. Supp.2d 1308, 1315 (D.N.M. 1999)—an approach to drafting
that this Court has premisly found questionablege idt*—Liberty Mutual wrongly relies on

facts not pleaded to support @gsntention that the Amended Complaint failed to state a claim for

10 Liberty Mutual relies on the New Mexico Supreme Court’s discussidfihistadt v. Travelers Ins. GoZ09 P.2d

187, 199 (N.M. 1985), regardjrhow the term “accident” should be construeéhen undefined in an insurance policy.
Doc. 22 at 14-15. Ivihstadt the New Mexico Supreme Court referred to its prior definition of “accident” as
“expressling] the thought adn event occurring without design or purposeunintentionally on the part of the
assured” and meaning “an unexpectedorgseen, or undesigned happening or consequence from either a known or
an unknown causeVihstadt, 709 P.2d at 199 (quotation marks and citation omitted).

11 Explaining that the “Court recognizése potential for artful if not decepévpleading to bring a complaint within

the coverage of an insurance policy even when thetjfdinows full well that facts exist which would preclude
coverage” and stating that “the Court does not endorse this type of behavior[.]”
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an “occurrence” within the Policy’s coverage.eT@ourt concludes that the Amended Complaint
alleged facts that state a claim for bodily injeaused by a covered occurrence, meaning Liberty
Mutual had a duty to defend Mr. Lyons unlesseaolusion clearly takes the claim outside the

Policy’s coverage. It is to thguestion that th€ourt now turns.

. Exclusion 1.k Applies and Preclugl€overage for Lindsay’s Claim

Exclusion 1.k provides that personal lidtyil coverage “does not apply to ‘bodily
injury’ . . . [a]rising out of sexuaholestation, corporal punishmentgrysical or mental abusel.]”
Doc. 17-3 at 7-8 (Section Il — Exclusions, 1.Keither party argues that Exclusion 1.k is
ambiguous or unclear. It quite plainly imfos the insured that claims for “bodily
injury . . . [a]rising out of sexual molestation”hether alleged to have been perpetrated by the
insured or another party—arecixded from coveragéMr. Lyons does not contend otherwiSee
Doc. 17 at 9-14; Doc. 24 at 9-12.

Rather, Mr. Lyons argues thiaindsay’s allegations were geral enough to state a claim
against him arising from conduct efated to the alleged sexual molestation, meaning Exclusion
1.k cannot provide an exclusive tm$or Liberty Mutual to refuséo defend him. According to
Mr. Lyons, Lindsay “broadly alleged that she sirs¢d ‘injuries’ from [Mr. Lyons’] breaches of
his duty to keep her safe and thremises safe” and “did not allege that all of her injuries arose
from sexual molestation.” 0 24 at 11. He posits that Lindsaydynhave intended to prove that
[Mr. Lyons] breached his duties to keep her angtieenises safe in some manner unrelated to the
alleged sexual molestationd. at 10-11. In support of this cemtion, he cites (parenthetically
and only in parf) a single allegation in the Amended Cdaipt: “[Mr. Lyons], by failing to keep

the premises safe for [Lindsaygnd by failing to ensure [hdsay] was safe on the premises,

12SeeDoc. 24 at 10.
10



breached his duty to exercise ordinary care regarding [Lindsay].” Doc. 17-2*&My9Lyons
argues that the phrase “by failing to keep the presngsfe for [Lindsay’slise, and by failing to
ensure [Lindsay] was safe on the premises” gefiity put Liberty Mut@al on notice of a claim
for negligence against Mr. Lyonsathwas unrelated to the sexumablestation allegations and to
which Exclusion 1.k did not clearlgpply. Doc. 24 at 10-11. Relying cwopezand Ruiz he
maintains that “the undgtihg action clearly statesclaim for negligence agnst [Mr. Lyons] that
is separate from the factual assertions of sexumdé¢station” and that it was readily plausible
that the allegations of negligem against [Mr. Lyons] arose fromcta other than the allegations
of sexual molestation.” Doc. 1at 13. Mr. Lyons’ reliance ohopezandRuizis misplaced, and
the Court disagrees that the Amded Complaint even possibly stagedlaim for an injury arising
out of anything other thanehalleged sexual molestation.

In Lopez the parents of a studenhwalleged that she was sexually molested by her special
education teacher sued the teacher, the scharifisipal, and the schbdistrict. 870 P.2d at 746.
The parents brought not only torazhs arising from the alleged testation but also civil rights
claims based on the school district’s failure to enforce the student’s Individual Education Program
(“IEP”) and an allegation that the school distdetcriminated against tretudent on the basis of
race.ld. The school district’'s insurethe New Mexico Public Schools Insurance Authority
(“NMPSIA"), refused to provide a defense bdsmn the applicable policy’s “Sexual Misconduct
Exclusion.”ld. at 747. The school distrisbught and was awardedlaclaratory judgment that
NMPSIA was obligated to defend and indemnifyldt. at 746. The New Mexico Supreme Court

affirmed the trial court’s rufig, holding that although NMPSIA had daty to defend either the

13 Mr. Lyons cites the Original Compldirather than the Amended Complai®eeDoc. 24 at 10. The Court cites the
Amended Complaint as that is the operative documentgRgata 10 of the Original Complaint, cited by Mr. Lyons,
is identical to Paragraph 9 of the Amended Compl&iampareDoc. 17-1 at § 1Qyith Doc. 17-2 at § 9.
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tort claims arising from sexual molestation or wlaithat failed to allege specific damages,
NMPSIA had a duty to defend the school distuntil it could establish thall the claims—i.e.,
the civil rights claims—arose out of the sexual misconddctat 747—49. The New Mexico
Supreme Court explained that although it appetiratthe civil rights claims “most likely arose
from the molestation and alleged tai of the School District to rpend to or prevent those acts,”
it could not say “as a matter of law that the altegwil rights violations arose out of the sexual
misconduct.”ld. at 748—49. Noting that the parents’ conmtiavas “written in extremely general
language” and included allegationatithe school district “failetb provide evenhanded treatment
and reasonable accommodations” and that the student’s “status as an Hispanic person contributed
to that failure,” the court concluded that “[b]asmuthe general allegatignisis possible that the
[parents] may have intended to prove that 8whool District failed to enforce the IEP or
discriminated against them in some manurgelated to [the student’s] molestatiold” (quotation
marks omitted).

This case is distinguishable frobopez Unlike in Lopezwhere the underlying lawsuit
involved multiple and different kinds of claims-erae clearly arising from sexual molestation
allegations and others likelthough not conclusively, relatirtg sexual misconduct—here, there
was a single clairmade in the underlying lawg: one for personal injy to Lindsay caused by
Mr. Lyons’ alleged failure to protect Lindsay fnothe sexual molestation that occurred in Mr.
Lyons’ homes. Notably, the complaint imopezincluded factual allegations of race-based
discrimination and failure to provide an adequate education in violation of federal law, i.e.,
allegations unrelated—at least on their face-ségual molestation. Here, however, the factual

allegations forming the basis of Lindsaglaim all relate t@sexual molestation:
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3. Theincidentsthat give rise to this suitccurred at the home of [Mr.
Lyons] ... in Albuguerque, New Mexi¢c and at the vacation home of [Mr.
Lyons] . . . in Pagosa Springs, Colorado.

. 1A

5. During [Lindsay’s] childhood, begiing at a young age, [Lindsay]
was repeatedhgexually molestect [Mr. Lyons’] home in Albuquerque, New
Mexico and at [Mr. Lyons’] vacatiohome in Pagosa Springs, Colorado.

6. [Lindsay] recallsthese incidents of sexual molestatioccurring

over a period of approximately eight yedrem the time [Lindsay] was five years-

old until she was twelve or thirteen years-old, approximately between the years

2002 and 2010.

i. [Lindsay] was sexually molestedat [Mr. Lyons’]
Albuquerque home approximately two times per year, for
eight years.

il. [Lindsay] was sexually molestedt [Mr. Lyons’] Colorado
home once, around 2009.

7. During each ofhese incidentflLindsay] was a child, and never did

[Lindsay] initiate, invie or acquiesce timne sexual molestation

Doc. 17-2 at 1-2 (emphases added).

The Amended Complaint contains no othectdal allegations, owllegal conclusions

setting forth the elements of Lindsay’s tort claim against Mr. LySegDoc. 17-2 at 1 8-13.

The lone allegation that Mr.ylons suggests provided noticeatlaim unrelated to the sexual-

14 paragraph 4 of the Amended Complaint contains a statement regarding jurisdiction anS8eeoe. 17-2 at 1 4.
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molestation allegations—"[Mr. Lyons], by failing teep the premises sdfa use by [Lindsay],
and by failing to ensure [Lindsay] was safe ongtemises, breached his duty to exercise ordinary
care regarding [Lindsay]’—is not a factual allegation and fails to provide notice of not only a
separate, potentially covered claim but dlsalleged grounds for any such cla@®f. Schmitz v.
Smentowski785 P.2d 726, 729 (N.M. 1990) (explaining thatomplaint must “give the parties
fair notice of the claimand defenses against thesnd the grounds upon which they are bdsed
(emphasis added)). It merely sets forth the bredement of Lindsay’s negligence claim, a claim
that flows solely from Lindsay’s allegations séxual molestation articulated in the immediately
preceding paragraphs. While Mr. Lyons is corrbett New Mexico’s notice pleading standard
does not require claims to be pleddvith specificity, even gendraverments must be “set forth
with sufficient detaiso that the parties andetibourt will have a fair igla of the action about which
the party is complainingnd can se¢he basis for relief Id. at 729—-30 (emphases addecf);
Credit Institute v. Veterinary Nutrition Cors2 P.3d 339, 344 (N.M. Ct. App. 2002) (“Although
our liberal rules of notice pleading do not require that specific evidentiary detail be alleged in the
complaint, . . . we believe that at least some fagireadicate for [a claim] must be set forth in the
complaint to give [the defendant] fair notice tbe claim.” (citations omitted)). Here, the only
averments setting forth sufficiefatctual detail to give fainotice of a claim altelate to Lindsay’s
allegations of sexual molestation.

The other case that Mr. Lyons relies Buiz 36 F. Supp. 2d 1308, is inapposite Ruiz
an insurer brought a declaratonggment action seekirgydeclaration that it had no duty to defend
or indemnify its insured, who dabeen sued for wrongful deaimd negligence for allegedly
causing the death of his fiveegr-old son. 36 F. Supp. 2d2809, 1310. The insurer refused to

provide a defense based on its contention that tmpleant’s factual allegations did not allege an
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accidental occurrence within the policy’s coygaut instead alleged only intentional conduct
that fell within the policy’s “intended or expect’ exclusion and was thus “clearly” outside the
policy’s coverageld. at 1314. The district court acknowledggdt the father thbeen convicted
of child abuse as a result of the child’s deathat 1310, and noted that “it appears to this [c]ourt
from the factual allegations supporting the causeactibn that these claims most likely arose
from the abuse leading toetltonviction,” i.e., from intentional, noncovered condicttat 1315
(quotation marks and citation omitfe It further expressed its moern that “the complaint may
have been intentionally drafted with ambigustier the sole purpose of reaching the insurance
policy proceeds.ld. at 1315. Yet, finding thdfitjhe facts pled could support a claim for an
accidental death which would be within the coverafythe . . . policy[,]” the district court held
that the insurer breached its duty to defend becalusdacts pled do not ebrly place the injuries
beyond the scope of the insurance coveralgk.at 1316. Specifically, the court noted that the
complaint alleged that the child’s death “wasiseed by traumatic closed head injuries. It was
reported that he fell off a trailtom a height of five feet, sevencines at his father’s residencel[.]”
Id. at 1313. The court reasoned thatause “death from a fall could reasonably be an accident,
the facts of the complaint do ripflearly preclude coverageinder the policy’s “intended or
expected” exclusiond. at 1315. As such, the insurer hadwy to defend its insured “until it
satisfied the trial court in the primary actiorattall claims arose from excludable acts[,]” i.e.,
intentional conductd. at 1316. Its failure to do so and unilatiedecision not to provide a defense
constituted a breach of that dulg.

Ruiz—although perhaps relevant to whetherclbgion 1.a, the Policy’s “expected or

intended” exclusiof, relieved Liberty Mutual of its dutio defend—has no bearing on whether

15 Exclusion 1.a provides that there is no coverage fodify injury . . . [wlhich is expected or intended by the
insured[.]” Doc. 17-3 at 7.
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it was proper for Liberty Mutual to refuse poovide a defense under Exclusion 1.k. The possible
inapplicability of an exclusion for injuries thate “expected or intended by the insured” is of no
moment in determining the applicability of axclusion for injuries‘[a]rising from sexual
molestation.” As already discussed, Exclusiok plainly excludes frontoverage any “bodily
injury . . . [a]rising fromsexual molestation,” regardless of ether the injury was sustained as a
result of intentionalor negligent conductRuiz a case that has nothing to do with sexual
molestation, is of no aid to Mr. Lyons.

Mr. Lyons’ contention that themended Complaint could berstrued as stating a general
claim of negligence wholly unrelated to Lindsay’s sexual-molestation allegations is simply
unavailing. He has pointed to factual allegations that even possibly indicate that Lindsay had
brought an additional negligenciim against Mr. Lyons based afleged bodily injury arising
from something other than sexuablestation. While an insurer has a duty to defend where it
knows of unpleaded facts that bring a claim withpolicy’s coverage, it would seem to go without
saying that an insurer can be under no obligatbaefend against a thestical “claim” based on
facts that are neither known to theumer nor pleaded in the complaiSee Am. Emps. Ins. Co.
512 P.2d at 676 (explaining that “[t]he insurer must also ful§ilpitomise to defend even though
the complaint fails to state facts with sufficierdrdly so that it may be determined from its face
whether or not the action is withthe coverage of the policprovided the alleged facts tend to
show an occurrence within the coveragemphasis added) (quaiton marks and citation
omitted)). Because thadts alleged in the Amended Complaint gave notice of a single claim for
injuries arising from alleged seal molestation, Liberty Mutudiad no duty to defend because
Exclusion 1.k clearly precluded cu a claim from the Policy’'soverage. And because Liberty

Mutual had no duty to defend Mr. Lyonsalso has no duty to indemnify higee Bernalillo Cty.
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Deputy Sheriffs Ass’n v. Cty. Of Bernaljl45 P.2d 789, 7911992) (“If the allgations of the
complaint clearly fall outside the provisions of the policy, neither defense nor indemnity is
required.”).
CONCLUSION
IT IS THEREFORE ORDERED THAT:
(1) PLAINTIFF/COUNTER-DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
ON ITS COMPLAINT FOR DECLARATORYJUDGMENT RELIEF (Doc. 22) is
GRANTED.
(2) Liberty Mutual is declared, as a matter offJdo have no duty tdefend or indemnify
Defendant Michael William Lyons in the underlying lawsuit.
(3) Mr. Lyons’ MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL

SUMMARY JUDGMENT (Doc. 17) is DENIED AS MOOT.

%EIOR UNITED STATES DISTRICT JUDGE
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