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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL LEE, on behalf of himself
and others similarly situated

Plaintiff,
V. No. CIV 19-1074RB/LF
WELLBRIDGE CLUB MANAGEMENT, LLC,

Defendant.

MEMORANDUM OPINION AND ORDER

Michael Lee brought suit against Wellbridge Club Management, LLC, on November 18,
2019, for violations of the Fair Labor Standards Act (FLSA), New Mexico Minimum Wage A
and the Albuquerque Minimum Wage Ordinance. Sincetitihat the parties jointly requested and
were granted an extension of all scheduling order deadlines due to the CT®Handemic.
Otherwise, the parties have engaged in very little discovery.

On August 13, 2020, Mr. Lee filed an action in New Mexico state coaking similar
claims to those in this lawsuit, but omitting any claim under the FLSAnd¥e moves to
voluntarily dismissthis lawsuitto proceed against Wellbridge on the state claims only in the state
case. For the reasons discussed belowCthet finds the motion should be granted.

l. Factual Background

Mr. Lee filed this purported class action against Wellbridge in this Court on Nové@be
2019. (Doc. 1.) The parties met for a telephonic scheduling conference with United Stat
Magistrate Judge Laura Fashing, who entered a Scheduling Order on January 252002
5; 9; 10.) Judge Fashing held a telephonic status conference on April 23, 2020, at whidiethe par

jointly sought a 9a@lay extension to the scheduling orderadiees due to the COVHR9
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pandemic. (Doc. 16.) Judge Fashing granted the extension and set aufpkbatus conference.
(Seeid.; Doc. 17.)

Wellbridge served discovery on Mr. Lee on July 2, 203€e Doc. 24-1.)JJudge Fashing
held a second status derence on July 14, 2020. (Doc. 19.) At the conference, Mislattrney
Mr. Brian Gaddy, advised the Court that he required “some discovery on the potentiahdass
advise[d that] if they cannot settle the case, they may dismiss it and refileinaiet” (d.) The
Court noted that Mr. Lee had not yet conducted any discovery, and Wellbridge had recéntly sen
written discovery. Id.) On August 11, 2020, having not received any response to the discovery,
counsel for Wellbridge emailed Mr. Gaddy aasked about discovery responses and deposition
dates. $ee Doc. 24-3.)

On August 13, 2020, Mr. Lee filed a second lawsuit in New Mexico state Seeittee v.
Wellbridge Club Mgnt., LLC, D-202-CV-202004662 (N.M. 2d Jud. Dist. CAug. 13, 2020)(See
also Doc. 244.) Judge Fashing met with the parties again on September 23, 2020. (Doc. 21.) Mr.
Gaddy advised the Court that Mr. Lee intended to file a motion to voluntarily dismisssthe ca
(Seeid.) Counsel for Wellbridge indicated that Mr. Gaddy had rettserved Wellbridgen the
state lawsuit andought to proceed with discoveryd.j Judge Fashing noted that “no discovery
has taken place” and advised the parties to move forwgeelid.) Mr. Lee filed the motion to
voluntarily dismissthis lawsuit onSeptember 24, 2020. (Doc. 23.) Wellbridge responded on
October 8, 2020, opposing the motion and moving to cothpdhtediscovery responses. (Doc.
24.) When Mr. Lee failed to reply within 14 days, Wellbridge filed a notice of coroplef
briefing on Gtober 23, 2020. (Doc. 25.) On November 3, 2020, Mr. Lee filed a motion to file his
reply brief out of time. (Doc. 26.) Wellbridge opposes the motion. (Doc. 27.)

According to the deadlines set by Judge Fashing, discovery ended on October 19, 2020,
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and Mr. Lee’s motion to certify the class is due November 19, 2820Dpc. 17.)
. Standard

Under Federal Rule of Civil Procedure Rule 41(a)(2), once a defendant files either an
answer or a motion for summary judgment, “a plaintiff may voluntarily dismiss an actipn o
upon order of the courtOhlander v. Larson, 114 F.3d 1531, 15387 (10th Cir. 1997) (citing
Fed. R. Civ. P. 41(a)(2)). Rule 41(a)(2) “is desighgdimarily to prevent voluntary dismissals
which unfairly affect the other side, and to permit the imposition of curatimditions”” Clarkv.
Tansy, 13 F.3d 1407, 1411 (10th Cir. 1993) (quoth@. Wright and A. Miller, Federal Practice
and Procedure § 2364 at51@L971). “Absent legal prejudiceto the defendant, the district court
normally should grant such a dismiss&®hlander, 114 F.3d at 1537 (citations omitted).

To determie whether the defendant will suffer legal prejudice, the Court should consider:
“1) the opposing party effort and expense in preparing for trial; 2) excessive delay and lack of
due diligence on the part of the movant; 3) insufficient explanation otk fior a dismissal; and
4) the present stage of the litigatibiRippetoe v. Taos Living Ctr., No. CIV 12646 JAP/LFG,
2013 WL 12138880, at *2 (D.N.M. Jan. 8, 201{4djing Ohlander, 114 F.3d at 1537)Each factor
need not be resolved in favor of the moving party for dismissal to be appropriate, cheanbe
factor be resolved in favor of the opposing party for denial of the motion to be prOplemder,
114 F.3d at 1537 (citation omitted).

“The district court should endeavor to insure substantiatguistaccorded to both parties.
Id. (citation omitted). A court, therefore, must consider the equities not only facing the defendant,
but also those facing the plaintiff . .” Id. (citation omitted).T he possibility that plaintiffs may
gain a tactial advantage by refiling in state court is insufficient to deny a voluntary motion to

dismiss without prejudice, especially when state law is involuiih”"Nat. Bank & Trust Co. of
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Sapulpav. Bic Corp., 931 F.2d 1411, 1412 (10th Cir. 199g&itation omited).
IIl.  Discussion

A. The Court will allow Mr. Leeto file hisuntimely reply.

Before turning to the merits of Mr. Lee’s motion, the Court first considers the motion t
file an outof-time reply. Gee Doc. 26.) Mr. Gaddy asserts that while he had preplsie Lee’s
reply and given it to caounsel for review, he failed to calendar it for filintd. @t 5.) He asserts
that he “acted in good faith as soon as [he] recognized the reply wasldyeMr( Lee’s reply
brief was due on October 22, 2082e D.N.M. LR-Civ. 7.4(a). He filed the motion to extend 12
days later, on November 3, 2020. (Doc. 26.)

Federal Rule of Civil Procedure 6(b) provides that “[w]hen an act may or muksinee
within a specified time, the court may, for good cause, extend the tintn.motion made after
the time has expired if the party failed to act because of excusable neglectR.Few. P.
6(b)(1)(B). “[A] finding of excusable neglect under Rule 6(b)[(1)(B)] reesi both a
demonstration of good faith by the parties seeking the enlargement and also ippeastthat
there was a reasonable basis for not complying within the specifiedijén re Four Seasons
Sec. Laws Litig., 493 F.2d 1288, 1290 (10th Cir. 1974l]t is well established that inadvertence,
ignorance of the rules, and mistakes construing the rules do not constitute excagduefor
purposes of Rule 6(b). . .”Quigley v. Rosenthal, 427 F.3d 1232, 1238 (10th Cir. 2005) (citations
omitted).

Wellbridge asserts thatcalendaring error does not constilgdé@d cause foadelay. Gee
Doc. 27.)Indeed,courts often decline to find good cause for a delay due to a simple calendaring
error. See Candelaria v. Molina Healthcare, Inc., No. CV 18725WJ/GBW, 2019 WL 4643946,

at *6 (D.N.M. Sept. 24, 2019) (gathering casé&&t the 12day delay here will not prejudice
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Wellbridge, and the Court prefers to have all briefs available when cangigedispositive
motion Because the Court finds that the short delay here will not prejudice Wedipridgill

grant the motion to file the reply out of timeee, e.g., Mohankumar v. Dunn, No. CIV. A. 97
1555WEB, 1999 WL 1253053, at *2 (D. Kan. Dec. 22, 1999) (finding that adayedelay due

to a calendaringrror was inadvertent, amounting to excusable negladt¥ee Candelaria, 2019

WL 4643946, at *6 (declining to find excusable neglect due to a calendaring error that led to a 50
day delay).

B. Upon consideration of the relevant factors, the Court finds that dismissal is
appropriate.

Mr. Lee “seeks a dismissal because he has dropped his claims under the [FLSA] and seeks
only to bring his case under the New Mexico Wage and Hour Act and the Albuquerque Minimum
Wage Ordinance.” (Doc. 23 at 1.) Considering the relevant factors outlidé¥tiander, the Court
finds Mr. Lee’s motion should be grant&de 114 F.3d at 1537.

The first factor examinestlte opposing partg effort and expense in preparing for
trial ... .”ld. Trial in this matter hasot been set because the Court has not considered any motion
to certify the class. Thusgither party has made any effort or expense for trialttentrst factor
favors dismissal.

The second factor considers any “excessive delay and lack of dueckfidsy the moving
party.Seeid. Wellbridge argues thadr. Lee “has done virtually nothing in this case.” (Doc. 24 at
6.) It points to Mr. Lee’s failure to timely respond to discovery and its delay in moving fo
dismissal. (d.) The Court agrees that Mree has not shown due diligence in filing this motion;
thus, the second factor does not favor dismissal.

The third and fourtfactorsexaminghe movant'explanation for dismissaind the present
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stage of litigationSee Ohlander, 114 F.3d at 1537. HerBlr. Lee explains that he would like to
drop his FLSA claim and only pursue state law clairBee Doc. 23 at 1.) Mr. Lee has already
filed a lawsuit in state court without the FLSA claiSee D-202-CV-2020-04662 Wellbridge
asserts that “[tlhere is no & [Mr. Lee] must dismiss this entire action in order to drop his
Federal claims[,]” because the “Court has supplemental jurisdiction ovesrttieederal claims?
(Doc. 24 at 5.)

Wellbridge further argues that it will be prejudiced by a dismissagusec“it has already
sunk effort and expense into this case, drafting discovery and attending several martatatory s
conferences with Judge Fashing.” (Doc. 24 at 7.) The Court finds that dismissalatithin the
federal lawsuit will not cause Wellbridge significant prejudice. While thegzghave attended
several short status conferences and Wellbridgeimmunded its first set of writtaiscovery
requests, the Court finds that much of the work already expendetelgithe partiesas they
litigate thestate caseWellbridge complains that granting the motion will advantage Mr. Lee by
allowing him to restart the discovery clock in state co&e (d. at 6.) Yet the Tenth Circuit has
held that'[t]he possibility that plaintiffs may gain a t@al advantage by refiling in state court is
insufficient to deny a voluntary motion to dismiss without prejudice, especially stagnlaw is
involved.” Am. Nat. Bank & Trust Co. of Sapulpa, 931 F.2dat 1412(citation omitted) Because
Mr. Lee’s remaimig claims are entirely premised on state law, the Court finds the third and fourth
factors weigh in favor of dismissal.

On balance, while the Court agrees that Mr. Gaddy has not been a model of diligence in
this matter, dismissal will not subject Wellbridge to legal prejudice. AccordinglyCdlet will

grant the motion to dismiss.

1 Wellbridge doesiot argue that the Court would have diversity jurisdiction over Me’4 statelaw claims.

6
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THEREFORE,

IT IS ORDERED that Mr. Lee’s Motion for Voluntary Dismissal under Rule 41(a)(2)
(Doc. 23) isSGRANTED: Mr. Lee’s FLSA claim iDISMISSED WITH PREJUDICE and his
statelaw claims ard®ISMISSED WITHOUT PREJUDICE;

IT ISFURTHER ORDERED that Wellbridge’s Motion to Compel Discovefipoc. 24)
is DENIED ASMOOT; and

IT IS FURTHER ORDERED that Mr. Lee’s Motion for Extension of Time to File a

Reply (Doc. 26) ilSRANTED.

ROBERT & BRACK
SENIOR U.S. DISTRICT JUDGE



