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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

T.G,,
Plaintiff,

VS. Civ. No. 19-1116 JFR/JHR
BOARD OF COUNTY COMMISSIONERS
OF COUNTY OF RIO ARRIBA, RIO ARRIBA
COUNTY SHERIFF JAMES LUJAN and
RIO ARRIBA COUNTY SHERIFF DEPUTY
LEON GALLEGOS,

Defendants.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court on Defenatsa’ Joint Motion for Summary
Judgment (Qualified ImmunitRaised), filed May 1, 2020. Doc. 21. The Court, having
considered counsel’'s arguments, the recordladelevant law, FINDS that the motion is well
taken in part and IGRANTED IN PART.

I. INTRODUCTION

On June 3, 2019, Plaintiff, a corrections c#fi at the Rio Arrib&ounty Adult Detention
Facility (“Detention Facility”), opened the secdrgate at the Detentidfacility to Rio Arriba
County Sheriff Deputy Leon Gallegos (“Defend&llegos”), who wathere to transport
detainees to court. After entering the Det@miCenter and following larief verbal exchange
with Plaintiff, Defendant Gallegos reached fos W2 Taser, pointed it &laintiff's groin, and

pulled the trigger deploying dartsto Plaintiff’'s groin. On Odaiber 22, 2019, Plaintiff filed suit

! Pursuant to 28 U.S.C. § 636(c), the parties consented to the undersigned to conduct any ordatigscaee to
enter an order of judgment, in this case. (Docs. 5, 9, 11.)
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against Defendants in state caalteging (1) violations of hisdurth Amendment right to be free
from excessive force and unreasonable seizutd-anrteenth Amendmenight to bodily

integrity against Defendant Gallegos; (2) battegainst Defendant Gallegos and Defendant Rio
Arriba County; (3) supervisgiiability and deliberatendifference under #hFourth and
Fourteenth Amendments against Defen@&heriff James Lujan (“Defendant Lujan”);

(4) violation of Plaintiff's rightto equal protectioof the law under the Fourteenth Amendment
against Defendant Gallegos; (§)unicipal liability against Diendant Rio Arriba County and
Defendant Lujan in his OfficiaCapacity; and (6) loss of camsium. Doc. 1-1. Defendants
removed the case to this Coart December 2, 2019, based on original jurisdiction pursuant to
28 U.S.C. 88 1331 and 1343(a)(3) and (4) and smp@htal jurisdiction pwuant to 28 U.S.C.

§ 1367. Doc. 1 at 2-3.

Defendants filed the summary judgment motoesently before the Court on May 1, 2020.
Defendant seeks summary judgment based on qualifiedinity and/or on thmerits ofall claims
asserted in the lawsuit. Pif filed a response on June&)20 (Doc. 31), and Defendants filed
a reply on June 25, 2020 (Doc. 38).

II. LEGAL STANDARDS

A. Summary Judgment

A motion for summary judgmeid appropriate when there is no genuine issue of
material fact, and the moving pgit entitled to judgment as a ttex of law. Fed. R. Civ. P.
56(a);see also Celotex Corp. v. CatretD6 S. Ct. 2548, 2552 (1980pnes v. Kodak Med.
Assistance Plarl69 F.3d 1287, 1291 (ICCir. 1999);Fed. R. Civ. P. 56(a). “[A] party seeking
summary judgment always bears the initial respadlitgilof informing thedistrict court of the

basis for its motion and idefiting those portions of [theecord] ... which it believes
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demonstrate the absence of a geaussue of matal fact.” Catrett 106 S. Ct. at 2552 (internal
quotation marks omitted¥ee alscAdler v. Wal-Mart Stores, Inc144 F.3d 664, 670-71 (10
Cir. 1998). Once the movant meets this burttemnon-moving party is required to put in the
record facts showing that thaeea genuine issue for trighnderson v. Liberty Lobby, Incl06

S. Ct. 2505, 2511 (1986); Fed. R. Civ. P. 56(c). détfis ‘material’ if,under the governing law,
it could have an effect on the outcome of the latvsA dispute over a matal fact is ‘genuine’
if a rational jury could find in favor adhe nonmoving party on ¢hevidence presented.”
Adamson v. Multi Cmtyiversified Servs., Inc514 F.3d 1136, 1145 (£CCir. 2008) (internal
citations omitted)Bird v. W. Valley City832 F.3d 1188, 1199 ({@ir. 2016). Only material
factual disputes preclude teatry of summary judgmen#tl. Richfield Co. v. Farm Credit
Bank of Wichita226 F.3d 1138, 1148 (4ir. 2000).

The trial judge is not to weigh the evidenoaletermine the trhtof the matter, but
instead must ask “whether a faminded jury could return a verdict for the plaintiff on the
evidence presented Anderson,106 S. Ct. at 2512. “[T]he mmexistence of some alleged
factual dispute between the pas will not defeat an otherse properly supported motion for
summary judgment; the requirement is thatéh®s no genuine issue ifaterial fact.”Id. at
2510. To carry its initial burden, the movingtyaneed not negathe nonmoving party’s
claim. See Allen v. Muskogee, Okl4a19 F.3d 837, 840 (YCCir. 1997) cert. denied sub nom.
Smith v. Allen522 U.S. 1148 (1998). “Instead, the mowvanly bears the initial burden of
‘showing’—that is, pointing out tthe district court—that there is an absence of evidence to
support the nonmovingarty’s case.”1d. (quotingCatret). Once the moving party meets its
burden, the nonmoving party mugb beyond the pleadings and [ig] own affidavits, or by

the ‘depositions, answers to interrogatories, and admissions on file,” designate ‘specific facts
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showing that there is a genuine issue for triaCatrett 106 S. Ct. at 2552 (quoting Fed. R. Civ.
P. 56(e)). A plaintiff cannot relypon conclusory allegations asrtentions of counsel to defeat
summary judgment but rather must produce sspeeific factual suppbof its claim. See

Pueblo Neighborhood Health Centers, Inc. v. Losa8iy F.2d 642, 649 (¥CCir. 1988);
Fritzcshe v. Albuguerge Mun. Sch. Dist194 F. Supp. 2d 1194, 1206 (D.N.M. 2002). “Where
the record taken as a whole abulot lead a rational trier oa€t to find for the nonmoving party,
there is no ‘genuine issue for trialMatsushita Elec. Indus. v. Zenith Radio Cof®6 S. Ct.
1348, 1356 (1986) (citation omitted). Upon a mofimnsummary judgment, a court “must view
the facts in the light most favorable to the nowant and allow the nonmowgthe benefit of all
reasonable inferences to be drawn from the evideri€aus v. Standard Ins. C®85 F. Supp.
1277, 1281 (D. Kan. 1997). If there is no genuine isdueaterial fact irdispute, then a court
must next determine whether thevaat is entitled to judgment its favor as a matter of law.
See, e.g., Jenkins v. Wo@&d F.3d 988, 990 (I0Cir. 1996).

B. Under Color of Law

42 U.S.C. § 1983 provides inlegant part, as follows:

Every person who, under color of any staf ordinance, glation, custom or

usage, of any State or Territory or the Bettof Columbia, sulgcts, or causes to

be subjected, any citizen of the United &satr other personithin the jurisdiction

thereof to the deprivation @ny rights, privileges, ommunities secured by the

Constitution and the laws shall be liable te garty injured in an action at law, suit

in equity, or other proper proceeding for redress.
42 U.S.C. §1983. In any 8§ 1983 action thaahihquiry must foce on whether the two
essential elements to a 8 1988@tare present: (1) whethire conduct complained of was
committed by a person acting undefor of state law; and (2) vether this conduct deprived a
person of rights, privileges, or immunitiescsired by the Constitution or laws of the United

States.Parratt v. Taylor 101 S. Ct. 1908, 1913 (198b)erruled on other grounds by Daniels
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v. Williams 106 S. Ct. 662 (1986). “[Blefe a defendant may be held liable under [42 U.S.C. §
1983], that defendant must figsbssespower by virtue of state law, themsusethat power in a
way that violates federal constitutional right<hristian v. Belcher888 F.2d 410, 414 (6th Cir.
1989) (emphasis in original)The “under color of state lawéquirement is jurisdictional
requisite for a § 1983 actioRolk County v. Dodsqri02 S. Ct. 445 (1981). A defendantin a
§ 1983 suit acts under color of state law whealhgses the position given him by the state while
exercising responsibilitiggursuant to state lawwWest v. Atking§08 S. Ct. 2250, 2255 (1988)
(citation omitted)Beedle v. Wilsorg22 F.3d 1059, 1074 (£CCir. 2005).

The ultimate issue in determining whetlgerson is subject to suit under § 1983 is
whether the alleged infringement of federal tigis fairly attributable to the Stat&endell-
Baker, 457 U.S. 830, 838, 102 S.Ct. 2764 (quotimgar v. Edmondson Oil Co., In@57 U.S.
922,937, 102 S.Ct. 2744 (1982))). The “fair attribntiquestion, in turnhas two components.

First, the deprivation must be caused by e¢lxercise of some right or privilege

created by the State or by a rule ohduct imposed by the state or by a person for

whom the State is responsible . ... Second, the party charged with the

deprivation must be a person who may falysaid to be a state actor. This may

be because he is a state official, because he has acted together with or has

obtained significant aid frorstate officials, or becaasis conduct is otherwise

chargeable to the State. Without a lisuth as this, private parties could face

constitutional litigation whenever thegek to rely on some state rule governing

their interactions with the community surrounding them.
Lugar, 457 U.S. at 937, 102 S.Ct. 2744. These two questions, which at times may “collapse into
each other when the claim of a constitutiongdrdetion is directed against a party whose
official character is such as to lend the weigfthe State to his dectsis,” are not the saméd.
When an actor is a law enforcement officiaé #econd element is satisfied, and so whether his

action is fairly attributable tthe state depends on the answeh#ofirst question — whether his

actions are “caused by the exercise of sogt# or privilegecreated by the Stated., or
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whether, in undertaking them, hexercised power ‘possessed bytwe of state law and made
possible only because the wrongdoer [washedtwith the authority of state law\A/est v.
Atking 487 U.S. 42, 49, 108 S.Ct. 2250 (1988) (quotimifed States v. Classi813 U.S. 299,
326, 61 S.Ct. 1031 (1941)). Clearly then, it idlwettled that “a public employee acts under
color of state law while acting in his officiehpacity or while exersing his responsibilities
pursuant to state law.West 487 U.S. at 50, 108 S.Ct. 2250.

It is also “firmly establishe that a defendant in a § 1983tsacts under color of state law
when heabuseshe position given thim by the State?” Id. at 49-50, 108 S.Ct. 2250 (emphasis
added). The limiting principle, however, is thahder ‘color’ of law mans under ‘pretense’ of
law. Thus, acts of officers in the ambittbé&ir personal pursuits are plainly exclude&&rews
v. United States325 U.S. 91, 111, 65 S.Ct. 1031 (pluralityropn). “Manifedations of such
pretended authority may includashing a badge, identifying onesa#f a police officer, placing
an individual under arrest, ort@rvening in a dispute involng others pursuant to a duty
imposed by police department regulationB&arna v. City of Perth Amboy2 F.3d 809, 816 (3d
Cir. 1994) (citation omitted). Courts look for such “indicia of police authority” although the
indicia must be considered together in contextetermine whether aificer purported to act

under pretense and therefore undercofdaw, rather than as per determinants that he did so.

2 In Stringer v. Dilger 313 F.2d 536, 541 (¥Cir. 1963), the Tenth Circuit provided some examples of actions

taken under color of state law and held to be deprivations of rights guaranteed by the Constitution and laws of the
United States: (1) lllegal search and seizure, unlawfustaared detention without a warrant or arraignment by local
officers,Monroe v. Pape365 U.S. 167, 81 S.Ct. 473 (1961); (2) illegedest and assault without cause resulting in
deathBrazier v. Cherry293 F.2d 401 (5Cir. 1961); (3) illegal arrest andizere, refusal to permit consultation

with an attorney, physical abuse, incarceration in jall fusal to inform the person as to what crime she was
charged with committingpavis v. Turner197 F.2d 847 (5Cir. 1952); (4) apprehension by local officers of an
individual who was badly beaten, intimidated and imprisoned by them without ever being taken before a committing
magistrate or tribunal which would afford him due process of Kehler v. United State489 F.2d 711 (5Cir.

1951) (Criminal prosecution under criminal civil rights statutes); (5) the use of threiat&gjation and questioning

to force an individual accused of crime to change his plea of not guilty to, dugiiys v. Brautiganm227 F.2d 124

(5" Cir. 1955), 55 A.L.R.2d 505; and (6) unlawful arrest and detention without prefelanges against plaintiff

and failing to provide urgently needed medical atten@oieman v. Johnstei247 F.2d 273 (7 Cir. 1957).



Case 1:19-cv-01116-JFR-JHR Document 68 Filed 10/15/20 Page 7 of 48

Id. at 817-18. Such factors often deemed relelkahhot per se deternative include: whether
the defendant officer was on duty; whetherdffeeer was pursuing pety private motives by
means of exercising state authgyibr in an “interaction with #victim [that was] unconnected
with his execution of officiatiuties” and therefore not “undeolor of law”; whether the

officer’s actions were related to his job as dqaobfficer; whether thefficer’s actions occurred
within his jurisdiction; whether the officer idengfi himself as a police officer; whether he wore
police clothing or showed a badge; whether he ose@drried a service weapon or used a police
car or other police equipmemtnd whether the officer attemeapl to arrest the victim.
Washington-Pope v. City of Philadelph/9 F. Supp. 2d 544, 554 (E.D. Pa. Oct. 22, 2013)
(citations omitted).

But “[w]hile certain factors will clearly be relevant” in any given case — “for example, a
police officer’'s garb, an offices’duty status, the officer’'s uséa service revolver, and the
location of the incident — these factonsist not be assessatchanically.”d. (citing Barreto-
Rivera v. Medina-Vargad68 F.3d 42, 45 £1Cir. 1999);see also Strange v. Poratlo. 96-

2072, 1996 WL 733766, at *3 ((ir. Dec. 24, 1996) (“When courts have applied the color of
law requirement to the conduct df-duty police officers, aingle factor is rarely determinative.
Rather, the courts have tendeduse a totality of the cimenstances approach in their
formulation.”); David v. City of County of Denvet01 F.3d 1344, 1353 ({@ir. 1996) (“The
under color of law determinationredy depends on a single, easilgmdifiable fact, such as the
officer attire, the location of the action or whetloe not the officer acts in accordance with his
or her duty.”). The fact that a pod officer purports to act witbfficial authority in one moment
is not necessarily sufficiefbr a determination thdite did so in the nextWashington-Poped79

F. Supp. 2d at 557 (citations omitted). Furtliee, question is not whether an officer happened
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coincidentally to use tools at his fingertipscause he was a police officer, but whether he
purported to exercise stadathority in his actionsld. at 557-58. A number of courts have
explained that “[tjo determiniéan officer was depending upon the ‘cloak of the state’s
authority’ to commit the alleged acts, courts aslethibr the officer’s actionare consistent with
actions generally taken by a police officetd. at 561 (citations omitted).

Every official abuse of power, even if @asonable, unjustified, or outrageous, does not
rise to the level of a feddreonstitutional deprivationSee Carter v. Busched7/3 F.2d 1328,
1332 (7th Cir. 1992). Some conductynsimply violate state tortVa or indeed may be perfectly
legal, though unseemly and reprehensit{ernats v. O’Sullivan35 F.3d 1171, 1175 {7Cir.
1994);Wyatt v. Cole994 F.2d 1113, 1117-18 (5th Cir. 1993) (Wrengful act of an individual
unsupported by any such authority, is simply a privateng, or a crime of that individual. . . .").
“It is well settled that an otlheise private tort is not comitted under color of law simply
because the tortfeasor is amployee of the stateJojola v. Chavez5 F.3d 488, 493 (10Cir.
1995). Determining whether certain conduct corst#tistate action “has been characterized as

m

‘one of the more slippergnd troublesome areasail rights litigation.” Gallagher v. Neil
Young Freedom Concert9 F.3d 1442, 1447 (faCir. 1995) (citinginternational Soc'’y for
Krishna Consciousness, Inc. v. Air Canaday F.2d 253, 255 (2d Cir. 1984)ef curian)). As
a result, the Tenth Circuit “has taken a flexiapgproach to the statetamn doctrine, applying a
variety of tests to thiacts of each case.ld. It has refrained fnm articulating a specific
standard for evaluating whethepalice officer is acting as aate actor, choosing instead to
recognize helpful factors of consigtion from other circuitsSee United States v. Cintrof82

F. App’x 353 (16" Cir. 2012). Whether a defendant aatsler color of lawrarely depends on a

single, easily identifiable fact, such as the offgattire, the location afhe act, or whether or
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not the officer acts in acadance with his or her dutyldl. (quotingDavid, 101 F.3d at 1353).
Instead, the court must examine “the natumeé @rcumstances of thactor’s] conduct and the
relationship of that conduct to tiperformance of his official dutiesld. (citation omitted)Rall

v. Hobbs Mun. Sch. DistNo. CV 15-0518 RB/CG, 2016 WL 10588125, at *6 (D.N.M. Mar. 16,
2016).

“[B]efore conduct may be fairly attributed tioe state because it constitutes action ‘under
color of state law,’” there mube ‘a real nexus’ between the gloyee’s use or misuse of [his]
authority as a public employee, and the aimn allegedly committed by the defendanidjola,
55 F.3d at 493 (interhaitations omitted)Martin v. City of Albuquerquel47 F. Supp. 3d 1298,
1317 (D.N.M. 2015). Itis “the platiff's burden to pled, and ultimately eskdish, the existence
of ‘a real nexus’ between thefdadant’'s conduct and the defendartbadge’ of state authority
in order to demonstrate action was taken ‘under color of state |dwjdla, 55 F.3d at 494.
Because what amounts to a “real nexus” leetwpublic employment and the misuse of the
public office is not always cleacpurts view the tort in theontext of the totality of the
circumstanceslid.

Not every act of wrongdoing committed bpablic employee will costitute “state

action.” For the state to be held respolesibr an employee’s actions, such actions

must flow from his or hejob duties or state-comfred authority. Although no
single factor will be decisive, courts usually examine such factors as whether the
employee was on duty, whether his cohtagh the victim was caused by or
required by his official jolduties, or whether the employee actually used state-
conferred authority taccomplish the deed....
Giron v. Corrections Corp. of Americd4 F. Supp. 2d 1245, 1248 (D.N.M. 1998) (quotation
omitted). InJojola, the Tenth Circuit distiguished a school custodiargexual molestation of a

student from requisite statet@n for purposes of § 1983 becaube complaint was devoid of

any allegation that defendant exetil plaintiff into the classroothrough the use or misuse of
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any state authority he may have possesdejhla, 55 F.3d at 494yut see Girori4 F. Supp. 2d
at 1249 n.3 (applying government function doctrinértd that prison guardcted under color of
state law when he used his employitiergain accessna rape prisoner).
lll. ANALYSIS
The parties disagree whether Defendartegas was acting undeolor of state law
when he reached for his X-2 Taser, pointed Rlaintiff's groin, and pulled the trigger. The
Court will consider this argument first.

A. Undisputed Material Facts Rdated to the Tasing Incident

Plaintiff is a corrections officer at the Régriba County Adult Detetion Facility. Doc.
1-1 atl, Y 1. Defendant Gallegesa deputy sheriff with the RiArriba County Sheriff's Office
since 2013, and was assigned to tsacurity, civil pr@éess and patrol in 2019. Doc. 21 at 4, 1
1-2. Plaintiff and Defendant Gallegos knewleather from work for some number of years.
Doc. 21 at 6, 17, Doc. 31-2 at 3, 11 22-23. rRoday 2019, Defendar@allegos carried an
XP-26 Taser on his Sam Brown beldl. at 4, 1 3. All of the functions of the XP-26 Taser are
activated from the electrantrigger mechanismld. at § 4. To deploy the XP-26 Taser in drive
stun mode, the cartridge contaig the darts needs to be removed from the XP-26 Tabeat
1 6. To activate a drive stun, thkectronic trigger is pulledld. To display what is referred to
as an “arc” or “spark” warning, the cartridgentaining the darts needs to be removed from the
XP-26 Taser.ld. at § 7. To activate a visible arc or spark warnivigch visibly displays an
electrical charge bew®en the two prongs of the XP-26sEa used for drive stunning, the

electronic trigger is dled. Doc. 21 at 4-5, 7. In M&019, Defendant Gallegos received an

3 Defendant states he has known Plaintiff for six years. Doc. 21 at 1 17. Plaintiff states he and Deégadant
work acquaintances for four ysarDoc. 31-2 at 3, 11 22-23.

10
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X-2 Taser to replace the XP-26 Taser he wagyicay. Doc. 21 at 5, 1 8. Defendant Gallegos
was advised that the X-2 Taser ogted differently than the XP-ZBaser, but he did not train on
the X-2 Taser after it was issued to hifd. The X-2 Taser contairtevo cartridges of darts
which do not have to be remal/@n order to deploy the X-2 §ar in drive stun mode or to
deploy an arc waringld. at 1 9. Not all of the functiorn the X-2 Taser operate off of the
electronic trigger mechanisnid. To deploy the X-2 Taser in danode, the electronic trigger
must be pulled, similar in operation to the XP-26 Taserat I 10. To deploy the X-2 Taser in
drive stun or arc warning mode, a button on eidlige of the X-2 Taser needs to be depressed.
Id. at  11.

On June 3, 2019, Plaintiff was in his workfanm and conducting his official duties as a
corrections officer at the Detention Facility. ®81-2 at 1, 11 2, 9. Defendant Gallegos was on
duty in full uniform, in a markeg@atrol unit, and assigned tacgiup inmates at the Detention
Facility and transport them to court. D@d. at 5,  12. Defendant Gallegos was accompanied
by Deputy Isaiah Anaya, who followed in his own marked patrol unit, and also by Transport
Officer Ronald Campos, who followed in a transport viath.at § 13. Defendant Gallegos
approached the security gatetloé exterior perimeter to the f@ation Facility and beeped his
horn. Id. at { 14, Doc. 31 at { 14. Plaintiff opertbd gate and Defendant Gallegos proceeded
into the yard of the Detentidracility. Doc. 21 at 5, 1 15. Doc. 31-2 at 2, 19. As Defendant
Gallegos was proceeding through the yard, Plaintifedxhe side door of the Detention Facility
and went out to meet Defendant Gallegos atsthlly port. Doc. 21 at 6, § 16, Doc. 31-2 at 1,

1 4. Defendant Gallegos drove toward tHe/ geort area and stopped his vehicle as he
approached it. Doc. 21 at 6, T 18. Deputy Anpylled in behind DefendaGallegos, followed

by Transport Officer Campodd. at J 19. Defendant Gallegostex his patrol unit to secure

11
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his service weapon in the trunk as he was howvad to enter the Det¢ion Facility armed.ld.

at 1 20. As Defendant Gallegaas opening his trunk, Plaintiffiseto Defendant Gallegos to
“stop beeping his fuckophorn at my jail.”Id. at 21, Doc. 31-2 at §,6. Defendant Gallegos
laughed and said to Plaintiff thidtte jail was not Plaintiff'sId. at § 22]d. at § 7. Defendant
Gallegos then pulled out his X-2 Sex, pointed it at Plaintiff'groin, and pulled the electronic
trigger. Id. at § 23]d. The X-2 Taser deployed in dart maaled the darts struck Plaintiff in the
groin area. Doc. 21 at 6, 1 2Blaintiff fell to the ground in pain and pulled the darts from his
work trousers. Doc. 21 at 7, 1 27, Doc. 31-8 Gt Defendant Gallegaetrieved the darts,
connected the wires, and secureehthin the trunk of his patreinit. Doc. 21 at 7, 1 30. After
some minutes, Plaintiff walked into tBeetention Facility uder his own powerld., Doc. 31-2
at 2, 116. The incident was captured on thieRten Facility’s video surveillance system.
Doc. 21 at 7, 1 35.

B. Disputed Allegations Related to Tasing Incident

DefendantGallegosallegesthat he believed RBintiff’'s comment to him about not
“honking his horn at my jail” was nale in a joking manner and thae responded to Plaintiff that
the jail was not Plaintiff’s ira joking manner. Doc. 21 &t 11 21-22. Defendant Gallegos
alleges that as the two were joking with onethar, and that he pulled his X-2 Taser from his
Sam Brown belt and pointed it at Plaintiff'sogr intending to dispkaan “arc” warning.ld. at
1 23. Defendant Gallegos further alleges thagmihe pulled the trigger on the X-2 Taser, the
mechanism for activating a visible arc or $pamrning on the XP-26 Taser, he did so from
muscle memory of using the XP-26 Taser #rat he was surprised when the X-2 Taser
deployed in dart modeld. at 11 24-25. Defenda@allegos said he immediately turned the X-2

Taser off, was shocked by what occurred, anddaBkaintiff if he was olay to which Plaintiff

12
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responded he wadd. at 7, 11 28, 29. Defendant Gallegasl $e never had any intention to
seize, injure or sexually haraB&intiff, and that he was enggd in unofficial horseplay with
Plaintiff, who he considered a frientt. at 1 34.

Plaintiff alleges that he did not consideefendant Gallegos $ifriend, that he and
Defendant Gallegos were only vkoacquaintances, that he was not joking when he told
Defendant Gallegos to “stogebping his fucking horat my jail,” and that there was no
horseplay involved in theexchange. Doc. 31 at 5-6, D&4.-2 at 1-2, 1 6, 8, 22, 23. Plaintiff
also alleges that Defendant &ajbs responded to his “beepirggfmment by saying “this is not
your jail it is mine.” Doc. 31-2 at 1, 1 7. Ri&ff alleges that Defendant Gallegos intended to
seize and injure him, and that “Gallegos’ sexudidog’ on him was related tois official duties.
Doc. 31 at 6. Plaintiff further alleges thatfBedant Gallegos did nask him if he was okay
and that he did not spond that he wadd. Finally, Plaintiff contaeds that whether Defendant
Gallegos intended to display an “arc” warnindyether Defendant Gallegos’s muscle memory
took over when he pulled the electronic triggechanism of the X-Taser, and whether
Defendant Gallegos was surprissati shocked when the X-2 depldydarts are all questions for
the jury. Doc. 31 at 5-6.

C. Defendants’ Argument

Defendantsnvoke Martinez v. Colon54 F.3d 980 €L Cir. 1995), as most analogous to
the case at hand. Doc. 21 at 12. In that Gasgyre experienced memhsrthe Puerto Rico
police force, Officer Valentinpegan taunting plaintiff Martinealso a police officer and a
newer member of the police fa,csoon after Martinez arrived at the precinct one morning to
prepare for his shiftld. at 982. Officer Valentin’s taunting includedier alia, calling Martinez

names, ripping Martinez’s undershirt, drawing service weapon and ptnyg it at Martinez’s

13
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stomach, cocking the hammer, ptaghis finger on the triggeand inquiring whether Martinez
was afraid.ld. For his part, Mamez attempted to dismiss Officéalentin and to walk away.
Id. After Martinez had changed into his unifoamd reported to his shift supervisor, Officer
Valentin approached Martinez agailal. This time Officer Valentin pointed his revolver at
Martinez’s genitals, cocked the hammer, and Wighfinger on the triggehreatened to “blow
away” Martinez’s penisld. When Officer Valentin lowed the weapon, Martinez moved
away. Id. Within minutes, Officer Valentin agaapproached Martinez, cocked the revolver,
aimed it at Martinez’s grai and resumed his tauntingd. The revolver accidentally
discharged, maiming Martinezd. Roughly twenty minutes elapd from the start of Officer
Valentin’s taunting of Martinez to when the rewed discharged, all of which occurred before
the 4:00 a.m. shift changéd. The parties agreed that the shooting was unintentidcal.

Martinez filed suit in federal district courtagst three officers kdging that his rights
had been abridged in that each defendant dvreda duty to intervene and protect him from
readily discernible harm atethands of Officer Valentinld. at 983. Notably, Martinez did not
file suit against Valentin. Martinez alsss&rted pendent tort claims against the three
defendants, and with respect to one officsested a section 1983 claim based on supervisory
liability. 1d.

TheMartinezcourt began its “under color of lawhalysis by observing that determining
whether an officer acted undewlor of state law “rarely geends on any single, easily
determinable fact, such as a policemen’s ganiol’'that misuse of or action in excess of authority
is action under color of lawmd. at 986. “[C]ourts must bewafef] simplistic solutions . . . .

The point is that segregatipgivate action from state actionlisafor a more sophisticated

analysis.” Id. Rather than relying on a wooden apgiima of factors, thenquiry “turns on the
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nature and circumstances oétbfficer's conduct and the rélanship of that conduct to the
performance of his official duties.ld. It is not enough that thafficer’s position is a but-for
enabler of his actiof.Rather, “the actor, at the timeguestion” must “purpa] to act in an
official capacity or to exercise officiabsponsibilities pursant to state law,id., and so the court
must examine “additional indicia state authority to concludeatthe officer acted under color
of state law” rather than “ipursuit of private activities.'ld. at 988 (citingBarna, 42 F.3d at
816)> Without “some meaningful” relationship tiee officer’s status atluties, his conduct
cannot be under “pretense” of law, andrtfore cannot be undeolor of law. Id. at 986-87. To

assess whether Officer Valentin’s action ciastd “purely personal pursuit or, conversely,

4 Martinezcontained the language that “[ijn general, secti®83 is not implicated uess a state actor’s conduct
occurs in the course of performing an actual or apparent duty of his offineless the conduct is such that the
actor could not have behaved in that way but for the authority of his.bffideF.3d at 986 (emphasis added). In
Parrilla-Burgos v. Hernandez-Rivera08 F.3d 445 (L.Cir. 1997), the plaintiffs, citing this language from
Martinez argued that Officer “Hernandez adtender color of state law becausé for his official authority, he
could never have done what he did.” 108 F.3d at 449. The First Circuit Court of Appeals rejected such
“expansive” reading and noted that it had “rejected such a sweeping standard for § 1983 liaMitstiriazitself,
in favor of the totality of the circumstances standard discussed.alibve

5 In Barna v. City of Perth Ambe¥2 F.3d 809 (3d Cir. 1994), the Third Circuit upheld the district court’s dismissal
as a matter of law of plaintiff's § 1983 assault-badain against the defendaofficers “because the evidence

could not support a finding that the officers were acting under color of stateldvat 812. IrBarna two off-duty
officers, both carrying service revolvers and police-issued nightsticks, followed plamtiffsir home where a
domestic dispute arose and the defendant officers “attaciceieat Mr. Barna” and plackim in a chokehold with

a police-issued nightstickd. at 813. The defendant officers returned to their truck and attempted to leave when
Mr. Barna retrieved an unloaded weapon and pointed it theénat 814. Once the gwmas no longer pointed at
them, the officers alighted from the truck and drew on Mr. Barna, who ran into his house aretireith a

shotgun and told the officers not to lednedore retreating again into his homid. The officers called for backup,
and the on-duty officers who arrivedthe scene arrested Mr. Barrid. The Barnas subsequently sued the two
off-duty officers for violation of their civil rights under § 198RI. The Third Circuit divided the events into
discrete episodes for purposes of analysis noting thate¢hth&t a police officer who pports to act with official
authority in one moment is not necessarily sufficfenea determination that he did so in the ndxt.at 817-18.

The Third Circuit noted that the defendant officers wefalofy, and while that alone was not dispositive, “there
was no evidence to indicate the police officers werefficial police business” whethey followed the Barnas

home and became embroiled in the domestic displite.The Third Circuit found that the defendant officers did
not invoke their police authority by identifyingeimselves as police or showing their baddds.Further, there was
no evidence that the alleged assault occurred as aaoésfficial police concerns, and the alleged assault had
already concluded when Mr. Barna retrieved his weapomaimded it at the officers as they attempted to lekze.
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whether he was acting under aotd state law,” required thiartinezcourt to “assess the nature
of his conduct in light of theotality of the circumstance$.”

TheMartinezcourt concluded that rather thareesising or purportig to exercise any
“real or pretended” power under state law, €dfi“Valentin was berin a singularly personal
frolic: tormenting an acquaintanceld. at 987. “Hazing of this sqrthough reprehensible” the
First Circuit concluded, “is not actiamder color or pretense of lawlti. True, Officer
Martinez was on duty and in uniforrine events transpired at the police station, and Officer
Valentin shot Martinez with his service revolvdBut viewed, as they mubg, in context, these
facts still do not indicate that “Valentin’s actionsre in any meaningful way related either to
his official status oto the performance dfis police duties.”ld. (analogizing tdelcambre v.
Delcambre 635 F.2d 407, 408 {5Cir. 1981) per curian) (holding that a plice chief's assault
on a private citizen was not conduct under cofdaw even though it occurred at police
headquarters)). Without “additionadicia of state authority,id. at 988 (quotind@arna, 42
F.3d at 817-18), the First Cintweonsidered “the unauthorizee of a government-issue
weapon . . . was too attenuated a linkadd together a section 1983 claimd. (citing Barna,
42 F.3d at 817-18 (holding that “unauthorized osa police-issue nightstick is simply not
enough to color [a] clearly personal family disputith the imprimatuof state authority”)).

Defendants also cite to a nber of other cases in whidourts have concluded that

“horseplay” or hazing by government employedsle on duty was found not to be state action

6 The Tenth Circuit has citddartinez v. Colorin several of its cases when artatig this circuit’s legal standard
for determining whether a state actor was acting under the color of stat8dawJ.S. v. Cintrol82 F. App’'x 353,
357 (10" Cir. 2012) (unpublished}icks v. Woodruff216 F.3d 1087, at *4 (¥0Cir. 2000) (unpublishedarlsen
v. Duron 134 F.3d 382, at *3 (Table) (1@ir. 1998) (unpublishedBtrange v. Porath104 F.3d 368, at *2-3 (¥0
Cir. 1996) (unpublishedpavid v. City and County of Denvel01 F.3d 1344, 1353-54 (1 Cir. 1996) (stating that
the Court must examine the nature and circumstandée ebnduct to the performance of official duties).
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under color of law. Doc. 21 at 13, fn. 1. Haines v. Fisher82 F.3d 1503 (10Cir. 1996),
three police officers and one pdaidispatcher determined to playractical joke on plaintiff,
who was a local 7-Eleven clerk and was wogkihe night shift aloneshen the incident
occurred.ld. at 1505. The plan involved the offisestaging a hold up at the 7-Elevdd. The
officer disguising himself as thelsber wore part of his police unifa (pants and shoes) that he
covered with a trench coat that belonged tad, wore a mask that belonged to the town, and
carried the town’s M-16 automatiifle loaded with blanksld. The disguised officer entered
the 7-Eleven intending to “shooff” the M-16, but the safety, &ast initially, prevented the
gun from firing. Id. The disguised officer ordered plaintiff onto the grouttd. Plaintiff claims
that the disguised officer pointéide gun at him and dischargee@ tlveapon when he was told to
get on the groundld. The defendants agree that the gun eiasharged at some point but that
the blanks were fired away from plaintiffd. Pretty quickly into th staged robbery, plaintiff
recognized the disguised officer and according to defendants they all had a gooddaugh.
Soon thereafter, however, plaififiled suit against the officerand others alleging several
constitutional violations.

The district court irHainesgranted summary judgmentfavor of the officers and
plaintiff appealed. 82 F.3d at 1507. On appika,question, according to plaintiff, was whether
the retaliation of the officers in responsehis earlier call was a gysonal pursuit” or an
“overstep’ in the exercisef legitimate authority. Id. at 1508. The Tenth @iuit held that the
district court did not err in granting summarggment in favor of the individual defendants on

plaintiff's 8§ 1983 claims.ld. The court explained that “[iis is not a case in which the

7 Prior to the incident, plaintiff had called the police daparit with reports of suspicious vehicles. 82 F.3d at
1505, n. 1. Plaintiff argued that the staged robbery was in retaliation for his earliddcall
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defendants “exercised power ‘possessed by votstate law and made possible only because
the wrongdoer [was] clothed with tlaathority of the state law.”ld. The court agreed with the
district court that “[i]n this cas the defendants . . . were nging their badges of authorifye.,
their positions as [] policemen . . a@complish the 7-Eleven prank[.]Jd. Finally, the court
reasoned that if, as plaintiff ialleged in his complaint, thrirpose behind the police officers’
conduct was to scare him so that he would berfiidated by them and lured into their lurid
alternative life style,” that the tcof the individual officers wodlclearly fall within “the gambit
of their personal pursuits” and could not lbmsidered acts under color of state |dud.

In Harris v. Rhodes94 F.3d 196, 197 (5Cir. 1996), plaintiff,an inmate at the jail,
brought a § 1983 civil rights acti@gainst a prison maintenancerkar, Rhodes. The two men
were joking together when a comment by i angered Rhodes and resulted in Rhodes
punching plaintiff in the noseld. at 197. The district court gried summary judgment in favor
of Rhodes.ld. On appeal, the Fifth Circuit affrmedd explained that the material facts in the
case demonstrated that the altercation invbv@urely private aim and no misuse of state
authority. Id. The court further explained that themmary judgment evidence and plaintiff's
own statements demonstrated ttiet incident was horseplay atigit when the dispute arose,
Rhodes resolved the personal dispute througlopalsneans — punching phdiiff in the nose.

Id. The court further noted that “[rlegaedk of whether the punch was accidental or
intentional,” the prison worker v8anot acting under color of staliaw when engaging in this
purely personal disputdd. at 198, n. 1.

In Molera v. City of NogaleNo. CV-11-00097-TUC-JGZ, 2013 WL 4804292 (D. Ariz.

Sept. 9, 2013), plaintiff, an officer of theoljales Police Departmetiited suit against his

sergeant alleging constitutionablations following a tasing incident while at work. It was
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undisputed that the two engagadrequent horseplay, whichdluded taunting and physically
challenging each otheltd. at *1. The incident in questionvolved a confrontation between the
parties in which the sergeant unholstered his dieyeat-issued Taser amemoved the cartridge.
Id. Believing he was joking, plaiiff moved toward the sergeaamd said something along the
lines of “if you are going tdake it out, use it."Id. Despite feeling the Taser on his penis,
plaintiff did not step backld. The sergeant turned the Tasarand off, shocking plaintiff on
his penis.Id. The sergeant testified he did not intéaadause plaintiff harm and that he was
unaware of how close plaintiff was tiee Taser when he turned it oldl. The United States
District Court of Arizona held that the sergewats entitled to summaiydgment on plaintiff's
§ 1983 claims because the sergeant was tiogaender color of state law when he tased
plaintiff. 1d. at *5. The court determined that no m@aeable juror could infethat the sergeant
was pretending to act insofficial capacity when he tasedpitiff, that the facts demonstrated
the two had historically threatenamtase each othemad that at the time of the tasing plaintiff
was posturing and/or standing over the sarg daring him to turn the Taser dd. The court
also determined that tasing a subordinateceffivas undisputedly oude the scope of the
sergeant’s official dutiesld. Finally, the court found that thects of this case were similar to
Martinez v. Colonin which one officer accidentally shanother officer in the groin while
“horsing around,” and wherein the court conldd that “though on duty and in uniform, [the
assailant’s] status as a police officer simply dot enter into his beginted harassment of his
fellow officer. Hazing of thisort, though reprehensible, is notiastunder color or pretense of
law.” Id. (quotingMartinez 54 F.3d at 987).

Finally, Defendants cité&/ashington-Pope v. City of Philadelph&/9 F. Supp. 2d 544

(E.D. Pa. 2013), where the district court founat thin on-duty police officer was not acting
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under color of state law when he pointed hiwvise weapon at his paxer's temple during an
argument in their patrol vehilover whether the officer hadk&n his diabetes medicatioid.

at 588. InWashington-Popeplaintiff and Officer Bailey (“Bdey”) were on the graveyard shift
responding to various call$d. at 547. Soon after ¢shift began, plaintifbelieved that Bailey
was behaving oddly,e., hearing noises from the car, driviimgthe wrong direction to a call,
slowing down and speeding up, and suspecting they were being folldaveRlaintiff, having a
hazy memory that Bailey had behaved oddly befasked Bailey if he lthtaken his medication.
Id. This inquiry sparked a verbal exchange lestawvthem and culminated in Bailey drawing his
service weapon and pointing it at plaintifl. Plaintiff recalled tht it was not unusual for
Officer Bailey to take things too far bandle matters with a felent undertone.”ld. at 547-48.
Thinking she might escape fronetbar plaintiff triedhe door but could notlease the locklid.

at 548. She then resorted to challenging Offig&iley on whether he actually intended to shoot
her. Id. Bailey eventually holstered the gumdathey proceeded tbeir next call.ld. Plaintiff
sued Bailey, and the City of Philadelphia, gifey Bailey had violatetier rights to liberty,

bodily integrity, and feedom from unreasonable search and seiddre.

The district court ultimatelgetermined that Bailey wamt acting under color of state
law when he pointethe gun at plaintiff.Id. at 568-73. Bailey argued that when he pointed the
gun at plaintiff, it was precipitatieby a verbal exchange completely unrelated to the performance
of his duties as a police officerd. at 568. Bailey further argudkat there was no evidence that
any of his actions that were directed at hidrgx were taken for theurpose of exercising his
authority as a police officeld. Plaintiff disagreed and contertihat Bailey’s actions were not
unconnected to the execution of his official dubesause he was acting pursuant to his official

duties on the night of the incidewhen she was forced to partner-up and share a patrol car with
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him, and where they were on-duty and exercised their police powers in responding to calls over
an entire shift.ld. at 570-71. Plaintiff contended that Bgjildid not suddenly lose the cloak of
government action when he padthis gun at plaintiffid. at 570-71.

The court, having canvassed various circai district court casiaw, was unpersuaded.
The court explained that plairftg suggestion that but for beg forced to “partner-up with”
Bailey the incident would not have occurred waavailing because the case law established that
it is an officer’s purporting texercise authority — some ve&tjdut not necessarily the whole
cloth of which he possesses -- that bringschisduct under color of ¥g not the unfortunate
coincidence of their co-employment. at 569. In other words, the court explained that Bailey
must have purported to act um@aithority of law at the momé when he pointed the gun at
plaintiff's head. Id. The court concluded that nothingggested that Bailegretended to act
with any official police authority wén he raised his service weapad. at 569. The court
further explained that the quest was not what Bailey was dg five minutes or even ten
seconds before the violent act, but the natutbefict he committed towgihis partner at the
moment in time he committed itd. The court also explained thatcases of violence between
two officers, without more, the fact that the'petrator was on duty andat he committed the
violence complained of with police-issue gun and @olice property — herén a patrol car —
was insufficient to bring lsiconduct under color of lawd. While these manifestations of
police authority were not per se determinants, these indicators to helanswer the question of
whether the officer acted under mese of law, such that thectim officer could have believed
that he was acting with the imprimatur of thatst— viz., whether theastim was intimidated by
the perpetrating officer’s official statugd. at 570. Lastly, the couréasoned that even if the

court were to draw the inference that plaifgifcriticisms” communicatedo Bailey were job-
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related, the 8 1983 inquifpcuses not so much avhythe perpetrator acted, bubw. Id. at 571
(emphasis in original). Althougihe why is relevant to informg the how, the ultimate question
remained whether the offer acted, or purported &et, pursuant to his authority such that his
conduct was not only his, but algn fairness, the State’sd. The court concluded that though
Bailey’s conduct was unguestionably wronlgit was not under color of lawld. at 572-73.
Relying primarily orMartinez Defendants argue hetteat assessing Defendant
Gallegos’s conduct in light of the totality of theatimstances, that Defendant Gallegos’s use of
the X-2 Taser was not in furtherance of hisgssd duties as a deputy, Ibather as an attempt
to joke with Plaintiff. Doc. 21 at 13. Defentta further argue that Bendant Gallegos did not
show his badge, did not use his stahs a deputy in furtherancehi horseplay, and that he was
not engaged in an assigned duty when he redondils X-2 Taser, pointed it at Plaintiff's
groin, and pulled the trigger. Doc. 21 at 13. sish, Defendants argue that Defendant Gallegos
was not acting under color of law.

D. Plaintiff's Arqument

Plaintiff invokesCassady v. Tacke®38 F.2d 693 (BCir. 1991), as most analogous to
this case. II€assadyOfficer Tackett was an electedunty jailer with the Johnson County
authorities.ld. at 694. When a regional jail was consted, a dispute ase over whether the
facility would be operated by the Regional Zauthority or JohnsorCounty authoritiesld. at
694. Litigation followed and the Regional Jail Authority initially prevailédl. Officer Tackett,
however, appealedd. While the appeal was pending, fRRegional Jail Authority agreed to
employ Officer Tackett to supereighe incarceration and handliofprisoners, and at the same
time appointed Cassady as the Executive Director of thelghilOfficer Tackett reacted

negatively to Cassady’s hiring ander the course of severabmths continually contested her
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authority, ignored her, argtoclaimed that she had basiness at the facilitld. On one
occasion Officer Tackett shouted at Cassady tretsts restricted to a certain area of the jail
and dared her to venture furthéd. Officer Tackett emphasizdds shouted order by drawing
back his coat to reaal a holstered gund. Officer Tackett’s furycontinued to fester and
eventually led him to storm into Cassady’s @dfi shouting and cursing at her over the latest
clash in their running conflictld. In doing so, Officer Tackettas accompanied by several of
his deputies, including Officérackett’s son, who, like OfficeFackett, was allegedly armedt.
Cassady alleged that Officer Tadkeson and then others threaed to kill her and her husband,
who was present at the timil. at 695. Fearing for thesafety, Cassady and her husband
locked themselves in an inneffiok, where they remained for fgrfive minutes until the county
sheriff summoned by Cassady esedrthem from the buildingld.

Cassady brought claims agdit¥ficer Tackett fo deprivation of hesubstantive due
process rights under the Fourteenth Amendm®@88 F.2d at 694. The district court granted
Officer Tackett’'s motion for samary judgment on Cassady’s Sentil983 claim, finding that
Officer Tackett’s alleged behavior had not violated any of Cassady’s constitutional tayhts.
On appeal, the Sixth Circuit exgphed that even though the distrcourt had determined that
Officer Tackett’'s conduct consel only of threats and there svao infliction of any physical
wrong, that if Cassady reasonablyiéeed that her freedom ofiovement was restrained and
that she was compelled to remain within herceffiest Tackett or hideputies make good their
threats to kill her, she may be able to elsthla seizure within the meaning of the Fourth
Amendment.ld. at 696-97. The court held, in refecerto the Fourth Amendment’s prohibition
against unreasonable seizures, that Tackelgead actions had to lexamined under the

totality of the circumstances to determine whether they were objectively reasdaalble697.

23



Case 1:19-cv-01116-JFR-JHR Document 68 Filed 10/15/20 Page 24 of 48

The court further held that where the credibibfythe threats preserasury question as to
whether the threats foreseeably resulted irsdizure of the person, a constitutional violation
can occur.ld. The court, therefore, rersed and remanded to the distcourt on this issueld.
at 698.

The issue of whether Officer Tackett vading under color of state law was not on
appeal. Nonetheless, as parttod Sixth Circuit’s analysis, ¢hcourt determined that Officer
Tackett was acting under color of state ldd. at 695. The court explained that

[o]ur Circuit has held that an off-duppolice officer’'s use of his gun could be

action under the color of state law becalsdad authority under state law to

carry the gun only by virtue of being alige officer, and because the dispute in

which he used the gun originated i fherformance of his official dutiefayne

v. Sampley627 F.2d 12, 13 [BCir. 1980). ... Here, we are obliged to

conclude that in allegegflourishing and threatemg to use his gun against

Cassidy, Tackett acted under color of state law. Asyme Tackett had

authority or power to cayrthe gun in the jail onlydcause he was the elected
jailer of Johnson County.

Plaintiff also cites a number of other cirtccourt cases in which state officials who
engaged in abusive behavior not part of thdiciall duties were nonethets found to have been
acting under color of state lawsor example, Plaintiff citelsee ex rel. Lee v. Borderg64 F.3d
966 (8" Cir. 2014), a case in which a state-emploligchen worker in a state-run home for
developmentally disabled persansk a female resident to a nested part of the kitchen and
raped her.ld. In Lee,plaintiff sued the kitchen worker glistrict court for battery and, pursuant
to 42 U.S.C. § 1983, for deprivation of her subste due process right to bodily integritid.
at 969. After a three-day trial, the jury retedna verdict against the kitchen worker on both
counts and awarded Lee $1 million in comgenry damages and $3 million in punitive

damagesld. The kitchen worker then moved fadgment as a matter of law or, in the
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alternative, a new triald. The district court denied his iti@n and he appealed to the Eighth
Circuit. Id. On appeal, the kitchen worker largely gagd his version of thfacts he presented
at trial,i.e., that he was not engaged in work-reladeties, that the redent was not seeking
food at the time she came to the kitchand that the sex was consensudl.at 971. The Eighth
Circuit affirmed the district court explainingaththere was evidence in the record that the
kitchen worker had offered food pdaintiff, had dragged her to thestricted area of the kitchen,
that the kitchen workers’ employant gave him access both to #itehen and to plaintiff, and
that the kitchen worker was in charge of thehett at the time, so he controlled who entered it
and remained therdd. Thus, there being sufficient evidento reject the kitchen worker’s
version of the facts, the Eigh@ircuit was not prepared tanfil judgment as a matter of law
given that “[rleasonable persons could differ as to the conclusion to be drawn from the
evidence.” Id. (citing EEOC v. Kohler C0.335 F.3d 766, 772 (8th Cir.2003)).

Plaintiff also citedGriffin v. City of Opa-Locka261 F.3d 1295 (11Cir. 2001), a case in
which the city manager raped a city employee indpartment. On appeaf the district court’s
judgment on jury verdicthe city maintained thats a matter of law it edd not be liable for any
sexual assault comtted by the city manager because ity manager wanot acting under
color of state law at the time of the assaldt.at 1303. Based on the totality of facts and
circumstances of this case and d¢annag all of the evidence in aglit most favoratd to plaintiff,
the Eleventh Circuit determined there was ewitke from which a reasonable jury could conclude
that the city manager’s actiomsharassing and ultimately rapiptaintiff Griffin occurred while
he was acting under color of lawd. For example, the evidence demonstrated that the events
leading up to the rape began dtiaction where the city manager attended as the city manager.

Id. at 1304. The city manager invak his authority to create tlpportunity to be alone with
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plaintiff and to take her homdd. The city manager used his aottity to permit plaintiff to park
her car inside the city's police department aidl her that he would have the city fix ifd.

During the ride from the police station to her apant, the city managand plaintiff discussed
plaintiff's work for the city, andhe city manager tried to dissuggdlaintiff from leaving her job.
Id. Upon their arrival at plaintiff's apartmeand after insisting ohelping her with her
equipment, the city manager made sexual acd&@and when rebuffed reminded plaintiff of his
authority by saying “I can't believwyou are telling me no afteraything that | have done for
you.” Id. After the rape, the city manager usesl duithority to have a city employee repair
plaintiff's car and instructed #t city employee not to askyaguestions or to answer any
guestions about the car repadlid. at 1304-05. The Eleventh Cirtuailso cited evidence of the
city manager’s abuse of autitgrleading up to the rapdd. at 1305. For example, the court
noted that the city manager’s abuse of his aitthbegan the first day dfis employment when
he begin harassing and intimidagiplaintiff by repeatdy insisting she owed him something for
“all of the things” that he difor her, including giving heat pay raise for which she was
apparently not entitled, threategiher with her job if she did ndb certain things for him like
cook, lose weight, and tell him how good he labk#emanding that shveork in his office
(although he apparently gave her no work), toog her inappropriatelygontinually requesting
hugs, dates, and favors despite her refusal mugavith him, and asking her intimate questions.
Id. The Eleventh Circuit concluded that it was witthe context of the city manager’s continual
exploitation of and leverage bfs authority over @lintiff that a suffieent nexus was found
between his duties and obligations as city nganand plaintiff’'s boss and the abuse of that

authority to facilitate his harassmemidaultimate sexual assi of plaintiff. Id.
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Plaintiff cited Whitney v. State of N.ML13 F.3d 1170 (1OCir. 1997), in which the
Tenth Circuit reversed the districburt’'s dismissal of plaintifpro se’s§ 1983 harassment and
defamation claims against a state employeaNtitney plaintiff pro sealleged that a state
employee had violated her rigiat equal protection by discrimitiag against her and harassing
her on the basis of her sekl. at 1172. The Tenth Circuitlamowledged that the complaint was
far from clear, but thatading it in a light most favorable to plaintiffo se she appeared to
allege that New Mexico, througts state employee, who had staterived authority over her
ability to get a day care license, harassed hérdgnied her a license operate a day care
facility because she was femalel. at 1174-75. The Tenth Circdiirther noted that the state
employee could not have harassed plaiptiff seabsent his authority @ agent for the State.
Id. at 1175. The Tenth Circuit, trefore, concluded that plaintiffro se’sallegations of sexual
harassment by the state employee were suftitgestate a claim faelief under § 1983Id.

Finally, Plaintiff citesUnited States v. Tarplep45 F.2d 806 (5Cir. 1991), a case in
which the Fifth Circuit affirmedhat a deputy sheriff acted undmlor of state law when he
battered a man named Vestal who haddradffair with Tarpley’s wife. ITarpley, the deputy
sheriff devised a plan to lukéestal to the deputy sheriff's hwe for the purpose of assaulting
him. Id. at 807. The deputy sheriind another sheriff, Pena, made a pair of “sap gl8ats”
his office to use on Vestald. at 808. On the evening of the battery, the deputy sheriff parked
his patrol car behind the houseawiother deputy so as not tedlVestal that he was homéd.
When Vestal arrived, the deputyesltif's wife opened the door amullled Vestal into the house.
Id. The deputy sheriff immediately tackleddfal and hit him repeadlly in the headld. The

deputy sheriff also inserted hisgiee pistol in Vestal's mouthld. The deputy sheriff told

& These are gloves with rubbeosing filled with metal or lead shot attached to the fingers. 945 F.2d at 807.
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Vestal that he was a sergeanttioa police department, that tveuld and should kill Vestal, and
that he could get away withbecause he was a cojal. The deputy sheriff repeated “I'll kill
you. I'm a cop. | can.'ld. As he continued to beat and thiten Vestal, the deputy sheriff's wife
telephoned the sheriff's station andexsPena to come to their housd. When Pena arrived,
the deputy sheriff introduced him to Vestalaatellow sergeant from the police departmdait.
Pena confirmed the deputy sheriff's claims tiat deputy sheriff had shot people in the pét.
Eventually, the deputy sheriff let Vestal go, chasing him out of the house with threats to kill him
if he reported the incidentd. Pena and the undegsiff followed Vestalin Pena's squad car
until Vestal had left towrld. Pena also apparently radioed &mother officer to meet up with
them and that police car also follovgestal to the edge of townd. The Fifth Circuit
determined there was sufficient evidence in the record from which a rational juror could
conclude that the deputy sheriff Tarpley wasractinder color of law because the deputy sheriff
did more than simply use his service weapod identify himself as a police officeld. 809.
The court noted that at sevepalints during his assault of Vastthe deputy sheriff claimed to
have special authority for his actiomg virtue of his dficial status.ld. He claimed that he
could kill Vestal because he was an officer of the l&v. Significantly, the deputy sheriff
summoned another policéficer from the sheriff's station andentified him to Vestal as a
fellow officer and ally.Id. The men then proceeded to rursi& out of town in Pena’s squad
car. Id. The presence of police atite air of official authoritypervaded the entire incidenid.
Under these circumstances, tiegth Circuit determined therwas sufficient evidence for a
rational juror to conclude that thepigy sheriff acted undesolor of law. I1d.

Relying primarily onCassadyPlaintiff argues that Defielant Gallegos was acting under

color of state law because Plaintiff would not hatea private citizen o the jail to pick up a
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detainee and because Defendant Gallegsscarrying a Taser to fulfill his public

responsibilities. Doc. 31 at 1Plaintiff further argues that vile Defendants call this vicious
battery “horseplay,” Plaintiff peeived the receipt of the X-2 Taser dart prongs in his genitals as
an angry reaction to his challenge of hbefendant Gallegos plermed his dutiesld. In

addition, Plaintiff asserts that Defendant Gallegos had authorityhoimebecause Plaintiff had to
open the gate of the jail to Defendant Gallegasfzad Plaintiff refused tdo so he could have
been disciplined for failure to do his jold. at 12. As such, Plaintiff asserts that the Sheriff’'s
Department allowed Defendant Gallegoh&we access and control of Plaintifd.

E. Defendant Gallegos Was Not Acting Under Color of State Law When
He Tased Plaintiff

1. Relevant Case Law

The Court finds Plaintiff's reliance ddassadys misplaced. As an initial matter,
whether the defendant officers@assadyacted under color of state law was not an issue on
appeal before the Sixth CircditNonetheless, as part of itsdypart under color of law inquiry,
the Sixth Circuit concluded that Tackett was agtimder color of state law explaining only that
the court wasbligedto conclude that iallegedly flourishing anthreatening to use his gun
against Cassady, Tackett had acted under color of state law because he had the authority or
power to carry a gun in the jaihly because he was the etstjailer of Johnson County

Cassady938 F.2d at 695 (emphasis add€d)he Sixth Circuit’s limited under color of law

9 In finding that the district court had improperly granted summary judgment in favor ofldafsnthe Sixth

Circuit focused on the Fourth Amendment’s prohibitions against unreasonable seizures. 938 F.2d at 696-97. The
Sixth Circuit explained that if Cassady reasonably believed that her freedom of movement wasdestchthat

she was compelled to remain within her office lest Tackett or his deputies make good their threats to Kill her, she
may be able to establish a seizure withia meaning of the Fourth Amendmeid. at 696-97. The court further

held that where the credibility of the threats presents ajuegtion as to whether the threats foreseeably resulted in
the seizure of the person, a constitutional violation can oddur.

10 The Sixth Circuit cited.ayne v. Sample$27 F.2d 12 (6th Cir.1980), in which the Sixth Circuit found that an
officer who was off duty but in poss&ion of his service revolver, “whiakas his own property and which he was
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analysis inCassadytherefore, is not helpful to the Court’s analysis RérMoreover, the facts

in Cassadyare distinguishable. Thenfil threatening incident givg rise to Cassady’s claims

was preceded by months of conflict with @&r Tackett, including massment, threats and
brandishing of weapons. 938 F.&i695. Here, Plaintiff has presented no evidence of any

history with or even a singledident of conflict, heassment or personal dispute between himself
and Defendant Gallegos eithertive four years they worked taper prior to the incident or

since the incident occurred. Nor has Plaintiff presentecaidgnce that Defendant Gallegos
engaged in any harassing or violent behavior with anyone else in the workplace, or elsewhere, in
the disposition of his duties aslaputy sheriff either prior to @ince the incident occurred. To

the contrary, based on the undisputed material fdedncident here isolated and took place

in a matter of seconds.

authorized but not required to carry when off-duty,” acted under color of statiellaw12. In that case, the officer
had been called to Layne's house to investigate a compfardomestic disturbance. Layne later threatened the
officer, and when Layne spotted the officer in civiliaotbing, he approached him and began an argument. The
argument during which the officer shot Layne, then, had its genesis in the officer's perforntaagmlice duties.
Id. at 13. Further, the Court based its decision on @jabt that the officer haauthority to carry the guonly
because he was a police officer (pexsion to carry a handgun in Tenresgxtended only to law enforcement
officers), and (2) the fact that Layhad threatened the officer by phoning the police headquarters and thus the
threat was received through a police ageitty.

1 The Sixth Circuit has applied a totality of the circumstances standard in other cases involving a color of law
analysis. See, e.g., Morris v. City of Detrpit89 F. App’x 516, 518-19 {6Cir. 2019) (stating that courts must
consider the totality of the circumstances in determining whether an officer was acting under color of law at the time
of the alleged constitutional violation and finding thabarduty officer who used her state-issued gun while
collecting a personal debt was not acting under colavobecause she did not purpt be conducting police-
related business, nor did she attempt to use her status as police officer advantagéciebse v. Vandercook

173 F.3d 429, 1999 WL 133266, *2 (6th Cir. 1999) (unpublished table decision) (holding that a deputwkheriff
struck a fellow deputy did not act under color of state law where he did not use his officidiceatéonti to

intimidate plaintiff, did not use any officially-issued equipment to hurt plaintiff, andatigurport to act within the
ambit of his official duties)Stengel v. Belcheb22 F.2d 438, 441 {6Cir. 1975) (explaining that “[i]t is the nature
of the act performed, not the clothing of the actor or even the status of being on dfftguty, avhich determines
whether the officer has acted under color of law” andifig that off-duty police diter was acting in private
capacity, and not under color of state latime officer’s friends allegedly assaulted patron of restaurant and he
helped them flee the scene).

30



Case 1:19-cv-01116-JFR-JHR Document 68 Filed 10/15/20 Page 31 of 48

Further, with the exception dfarpley, the additional cases Plaintiff cites and relies upon
have in common state actors who blo#td andabusedheir authority over their accusers, which,
as more fully explained below, istthie case here. For examplelLae,the Eighth Circuit
explained that there was evidence in the retmatithe kitchen worker, a state employee,
exercised his authority over plaintiff, a resitlef the state-run homby offering her food and
dragging her to the restricted area & Kitchen where he could rape héeg 764 F.3d at 969.
The court also explained that the kitchen veoik employment gave him access both to the
kitchen and to plaintiff, and th#e kitchen worker was in chargéthe kitchen at the time, so
he controlled who enteratland remained therdd. Similarly in Griffin, the Eleventh Circuit
concluded that it was within the context oé ttity manager’s continual exploitation of and
leverage of his authority overgdhtiff that a sufficient nexuwas found between his duties and
obligations as city manager anaipitiff's boss and thelaise of that authority to facilitate his
harassment and ultimate sekassault of plaintiff.Griffin, 261 F.3d at 1305. M/hitney the
Tenth Circuit reversed the districburt’'s dismissal of plaintifpro se’s§ 1983 harassment and
defamation claims against a state employee hglthat the state employee, who harassed and
denied plaintiff a license to operate a day care facility because sliemals, could only have
done so by exercising his authority asagent for the State over plaintiff¥hitney 113 F.3d at
1175. As such, plaintifbro se’sallegations were suffient to state a claimid.

The Court finds Defendants’ citeases are more helpful to its analysis to the extent the
facts in those cases involved-working state actors, as is the case here, and where the
respective courts applied the legal standardlar to that applied in the Tenth Circuig.,
Martinez, Molera andWashington-Popeln addition, the Court findgersuasive a recent case

from the United States District Court déw York, not cited by the parties. Gomez v. City of
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New York 15-CV-7524 (JPO), 2017 WL 3736693 (S.D.NAUg. 29, 2017), plaintiff alleged he
was assaulted by a fellow officer who, along witlo other police officedefendants, violated
his constitutional rights to eee from unreasonable and unnecessagyof excessive force and
unreasonable seizures, and to bodily integiitly.at *1, *3. The incident prompting the suit
occurred when four officers responded tad involving an emotionally disturbed persold.

A scuffle ensued with the emotionally distudbgerson during which plaintiff discharged his
“OC Spray?in close proximity of his fellow officersld. After the situation was in hand and
later that same night, one thie fellow officers arrangeid meet with plaintiff.Id. In doing so,
the fellow officer stated to plaiiff, “Listen, let me tell you smething. Do you think it's funny
to spray other officers?td. The fellow officer then took outis OC Spray and discharged it
into plaintiff's face and eye, saying “Now you know how it feel&l” The officer further
pinned the door shut as plaintiff struggledtat his car, causing injurp plaintiff's knee. Id.

The court explained that its task wasitdermine where the police officer’s official
actions ended and his personal conduct befghrat *4. At the motion to dismiss stage, the
guestion was whether plaintiff hatleged facts that, if true, waliestablish that the officer was
acting “under color of law” when he intentidlyadischarged his OGpray at plaintiff. Id.

Plaintiff argued that the officavas on duty and in uniform atetime of the assault, that the
officer used his police radio anéhicle to arrange the meetiragyd used his department-issued
OC spray to conduct the attack, and that the offielied on his status as a police officer and his
need to retrieve his department-issued handasfiBn excuse to ga@iccess to plaintiffid. The
court explained that while “these indicia of aarty could certainly comgl the conclusion that

[the officer] was actingnder color of state law,” this case differed in one crucial respect from

12 pepper spray.
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the typical case in that plaifitwas also a police officerld. The court explained that the
traditional color-of-law factors, such as “whetldefendants identified themselves as police

officers,” “if plaintiff was aware that the defentta were police officers,” or “if defendants drew
a firearm or arrested the plairififserve as proxies to measwrbether a defendant purported to
exercise his authority over the plaintifd. “[P]olice officers exerise actual and apparent
authority over civilians that they do not exeraiser their co-workers, anan officer is less

likely to act under ‘pretense of lawiis-a-vis his fellow officers.”ld. (quotingPitchell v.

Callan, 13 F.3d 545, 548 (2d Cir. 1994) (finding off-duty police officer who, while drunk in his
own home, used his own personal weapon to shgoest, did not act undeolor of state law,

as required to support federal tinghts claim; when officer poied his gun at guest, he was not
acting in accordance with police regulatiand was not invoking authority of police
department)).

The court ultimately concluded that thifiaer was not acting under color of state law
when he used his OC Spray on plaintiil. The court reasoned thhe officer’s alleged assault
on plaintiff was a highly “persohaursuit” based on the officer’'s desire to retaliate against
plaintiff for a peceived slight.ld. The court reasoned that théeghtions did not show that the
officer fundamentally invoked higower as an NYPD officer artdat he did not purport to
exercise any power (real or pretked) possessed by virtoéstate law, butather was bent on a
singularly personal frolicormenting phintiff. Id. Further, there was nindication that plaintiff
was intimidated by the officts official status — aspposed to by his weapoid. The court,

therefore, concluded that the officer's agsaas not accompanied by the “indicia of state

action” necessary to establisbncluct under color of law, and tHfit]azing of this sort, though
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reprehensible, is not action unaalor or pretense of law.Td. (quotingMartinez 54 F.3d at
987).

2. Totality of the Circumstancesin a Fact-Intensive Analysis

While the Court recognizes here tR#&intiff and Defendant Gallegos are not fellow
deputy sheriffs, this case unpligedly involves an incidentdhoccurred between two state
actors conducting their officialuties in the workplace as co-workers. As such, case law
involving altercations between statetor colleagues is patilarly instructive. The inquiry, like
any other, must consider thddtity of the circumstances mfact-intensive analysis. The
ultimate question is whetherdlevidence presents a genuisg&ue as to whether Defendant
Gallegos’s conduct at the time reached for his X-2 Taser, poaatit at Plaintiff's groin, and
pulled the trigger was “related in some meafil way either to tl officer's governmental
status or to the performance of his dutiéddrtinez 54 F.3d at 987, or whether his conduct
consisted of “purely privatacts which are not furtherdxy any actual or purported state
authority,”Barna, 42 F.3d at 816. But the words “related alone may nobe construed too
broadly, and they certainly cannot be camstr as simplistic but-feenablement of the
perpetrator’'s conduct only in tlsense that if the perpetratond defendant had not worked
together they never would have encountered anéhar. Rather, the key determinant is whether
the actor, at the time in question, “purposed tdraan official capacity oto exercise official
responsibilities purant to state law,Martinez 54 F.3d at 986, such that his actions were under
the pretense of lawke., he had the purpose and effectrdfuencing the behavior of others,
Anderson v. Warne#51 F.3d 1063, 1068-69'{€ir. 2006). Washington-Poped79 F.2d Supp.
at 568. Where the victim is a fellow officer, amoer of indicia of st& action lack their usual

luminosity. Id. (citing Barna 42 F.3d at 817-18). Duty status and official attire, not per se
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determinative in any case, are less telling; both defendant and plaintiff are likely to be wearing
them and understand whatever significance they ananay not have. 8iilarly, the question is

not whether the perpetrator used o#fl@quipment, but how he used itl. If the altercation

seems to be “of a distinctivepersonal nature, it can generddy assumed that the aggressor’s
official trappings, without more, will not leaddlvictim to believe that the aggressor is acting
with the imprimatur of the state and, innuto forgo exercising his legal rightkd. (citing

Martinez 54 F.3d at 988, n. 6). Thus, behaviorthg victim that suggests he was not

intimidated by the perpetratortficial status — aspposed by his weapon — militates against
finding that the perpetrator @&t under color of lawld. (citations omitted).

Moreover, the court must considthe conduct in the context hfe particular moment in
which it occurred.ld. at 569 (explaining that the questiorthe nature of the act defendant
officer committedowards his partner, at the moment in time he committédrtphasis in
original) (citingBarna, 42 F.3d at 817-18%ee also Martineb4 F.3d at 987 (segregating
private action from action attributable to thatetrequires determining whether officer, at the
time and place, was engaged in purely perspmauits or, conversely whether he was acting
under color of state lawlRarrilla-Burgos v. Hernandez-Rivera08 F.3d 445 ¢1Cir. 1997)
(final interchange between plaiiitand defendant officer domated characterization of the
events). If the officer’s actiorare consistent with those usiyaaken by a police officer, they
are more likely to be under colof law and vice versa. Andilie perpetrator has supervisory
authority over the victimized offer, and purports to abuse thatithority or position,” then he
likely “wields sufficient authorityto satisfy the color of law cgiirement of 42 U.S.C. § 1983.”
Washington-Poped79 F. Supp. 2d at 568 (citation omitted) the absence of supervisory

authority, public employees who harass coworkerserally do not do so undine color of state
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law because they are not usingparporting to use state authoritBarfield v. ArizonaCV-09-
00864-PHX-FJM, 2010 WL 3719221, at *10 (Sept. A&10) (citing circit cases involving
supervisory authority oatk thereof and acting undefrcolor ofstate law).

Taking all of the above into consideratiamd for reasons disssed below, the Court
finds that viewing the undisputedaterial facts in the light nst favorable to the nonmovant,
Plaintiff has presented no eweidce from which a reasonableyjicould find that Defendant
Gallegos invoked his power as a deputy sheriffurported to exercise any power possessed by
virtue of state law when he reached for his X-2 Taser, pointed it at Plaintiff's groin, and pulled
the trigger.

a. Horseplay or Intent Is Not Determinative

As an initial matter, whether Defenddpallegos was engaging in horseplay or, as
Plaintiff alleges, Defendant Galios was angry and acted in liatéon and intentionally tased
Plaintiff are not determinativia the Court’s analysis becautbee § 1983 “under color of law”
inquiry focuses not so much evhythe perpetrator acted, dudw.'* Washington-Poped79 F.
Supp. 2d at 571 (explaining that if ardividual is possessed ofs¢ authority and purports to
act under the authority, hétion is state action, artds irrelevant that henight have taken the
same action had he actedaipurely private capacity) (citirgarna, 42 F.3d at 816))see also
Strange 1996 WL 733766, at *4 (“The undeolor of law déermination does not turn on an
individual's subjective understding of an actor’s conduct.”Marris, 94 F.3d at 198, n. 1

(“[rlegardless of whether the punch was accidentahtentional,” the prison worker was not

13 Similarly, whether Defendant Gallegos intended 8pldiy an “arc” warning, wéther Defendant Gallegos'’s
muscle memory took over when pelled the electronic trigger mechanism of the X-2 Taser, and whether
Defendant Gallegos was surprised and shocked when the X-2 deployed darts are not material facistidetérmi
the Court’s analysis.
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acting under color of state law whemgaging in this purely personal disputBgisista v. Weijr
340 F.2d 74, 80-81 (3d Cir. 1965) (explaining that e¥éme defendant’s dions were in fact
motivated by personal animosityathrdoes not and cannot place limhis acts outside the scope
of Section 1983 if he ventdds ill feelings towards gintiff under color of law)Gomez 2017

WL 3736693, at *5 (finding that asfficer who intentbnally sprayed a flow officer with

pepper spray was engaged in a personal pursuit based on defendantt® detitate against
plaintiff for a perceived slighand that the officer was natting under color of state law);
Neuens v. City of Columhua75 F. Supp 2d 894, 901-02 (S.D. Ohio, Feb. 11, 2003) (explaining
that an officer’s intent is not the sole deteramhof whether he acted wgrdcolor of state law)
(citing Waters v. City of Morristown, TN42 F.3d 353, 359 {6Cir. 2001))). Rather, the Court
must examine the totality of the circumstan@sl evaluate whethdre officer was acting

under color of state law based lnis objective, visible conductd.

b. Plaintiff's But-For Argument

Additionally, Plaintiff's implicit suggestion thabut for having to allow Defendant
Gallegos into the sally port of the jail Be could transport inmates from the jail dud for
Defendant Gallegos’s position deputy and carrying a Taseetimcident would not have
occurred is unavailingDavid, 101 F.3d at 1353 (stating that theu€t must examine the nature
and circumstances of the conducthe performance of official dutiesgee also Washington-
Pope 979 F. Supp. 2d at 554 (rejectipigintiff's argumenthat but for beindorced to partner
up with her fellow police officeand share a patrol car with him the incident would not have
occurred because the case law established that it is an officer's purpmeieycise authority —
some vestige, but not neceslyathe whole cloth of which hpossesses - that brings conduct

under color of law, not the unfortuieacoincidence of co-employmen$trange 1996 WL
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733766, at *4 (rejecting plaintiffargument that but for the poé officer’'s purported authority
plaintiff would not have compliedith the officer’s request to @& him his insurance file which
prompted the fight that ensued). Instead, Afaimiust provide evidence to create a genuine
issue of material fact that Bendant Gallegos invoked his povwas a deputy sheriff or purported
to act under authority of law when he reachadhie X-2 Taser, pointeid at Plaintiff's groin,

and pulled the triggerWashington-Pope979 F. Supp. 2d at 569.

Moreover, the question is not what Defendaatlegos was doing five minutes or even
ten seconds before thestag incident occurredld. The question is the nature of the act
Defendant Gallegos committed tosdePlaintiff, at the momernih time he committed itld.

Thus, the fact that Defendant Gallegos wasgpming a public dutywhen he drove to and
entered the Detention Facility, or engaged in aalezkchange with Plaintiff, even if related to
how Defendant Gallegos was pearfong his public duties, aresafficient to bring his conduct
under color of law. These manifestations of gkuthority are not per se determinants; rather
they are potential indicators kelp answer the question, everifcumstantially, actually at
issue: whether the officer acted under pretensawgfsuch that the victim officer could have
believed that he was acting with the imprimaitithe state — vizwhether the victim was
intimidated by the perpetratirgjficer’s official status.

C. Defendant Gallegos Did Not Have Actual Authority
Over Plaintiff

Plaintiff has failed to provide evidence ifnavhich a reasonable jury could infer that
Defendant Gallegos had actual auttyoor power over Plaintiff. To the contrary, the undisputed
material facts support that Def#gant Gallegos had no actuallaarity or power over Plaintiff
and that Plaintiff was not intimidated by Defenti&allegos, as he@ues. For instance,

Defendant Gallegos and Plaintiffhile both Rio Arriba County eployees, worked in different
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departments of the criminal justice systeefendant Gallegos arRlaintiff reported to
different supervisors. And viewing the undisputeaterial facts in a light most favorable to
Plaintiff, Plaintiff attested tht he and Defendant Gallegosyimg worked together for four
years, were nothing more than work acqtaices, a characterization of their working
relationship that undermines Ritff's argument thaDefendant Gallegos had authority over
him in the workplacé?

When Deputy Gallegos arrived at the datantenter on June 3, 2019, at approximately
9:30 a.m., Defendant Gallegos approached theagatdoeeped his horrfew times. Plaintiff
opened the gate to Defendant Gallegos. Aftenom the gate, Plaintiff exited the side door and
walked toward Defendant Gallegos as he pullsdvbhicle forward to theally port. Plaintiff
stood in close proximity to Defendant Gallegosewibefendant Gallegos exited his vehicle and
opened the trunk. Id. Plaintiff directed Defendant Gafjes to “stop beepq his fucking horn
at my jail,” a directive thabn its face contradiclaintiff’'s argument tat Defendant Gallegos
had authority over him or that Plaintiff was intimidated byddelant GallegosSee generally
Martinez 54 F.3d at 988 n.6 (noting that “the fadttfthe victim] walkedaway numerous times
shows that he was not ‘so intimidated’ by [thedsaing officer’s] status as a policeman ‘as to
cause him to refrain from exeraig his legal right[s]’.”) (quotinglones v. Gutschenritte®09

F.2d 1208, 1212 {BCir. 1990));see also Washington-Pao79 F.2d at 568 (finding that

behavior by the victim that suggte he was not intimated by therpetrator’s official status

14 Plaintiff has presented no evidence that Defendant Gallegos or the Rio Arriba CountysIbepidfitment hired
him, trained him, determined his title/position, establishis work responsibilities, set his salary, managed his
schedule, evaluated his performance, recommended demotions or promotions, or had any autkerPyatiotiff
orders, discipline Plaintiff, or terminate Plaintiff if he failed to do his job.

15 pPlaintiff disputes that he “closetistance” on Defendant Gallegos. Doc.&85,  22. The surveillance video

footage depicts Plaintiff approaching Defendant Gallegos and standing in close proxingtyrtmkhof Defendant
Gallegos’s vehicle SeeExhibit 2A at 9:32:46.
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militates against finding thdlhe perpetrator acted undmlor of law) (citingParrilla-Burgos,
108 F.3d at 450-5Barna 42 F.3d at 818)).

Additionally, although Plaintifargues that Defendant Galteghad authority over him
because Plaintiff risked disdipe if he did not do his joh,e., opening the secured gate to
Defendant Gallegos so lkeuld pick up detainees and take thencourt, Plaintiff has failed to
present evidence to support that he riskedplise at the hands of Defendant Gallegos, or by
the Sheriff's Department for that matéérinstead, the undisputedaterial facts demonstrate
that after the tasing incident occurred Plaintiff reported iisadministratoy Larry DeYapp,
the Administrator of the Detewt Facility. Doc. 31-2 at 2, § 19. In turn, Mr. DeYapp reported
the incident to Defendant Lujan, who, esising his authority oveDefendant Gallegos,
subsequently disciplined Defendant Gallegos by placing him on &drative leave and
suspending his payld.; Doc. 21-1 at 4, § 20. Further, Plaintiff has presented no evidence that
the Sheriff’'s DepartmerallowedDefendant Gallegos to havecass and control over him, as he
argues, just by virtue d?laintiff having to do hisgb opening the secured gateAlthough it is
undisputed that Plaintiff wouldot have allowed Defendant Gajtes into the sally port were
Defendant Gallegos not a deputesff, it is also undisputethat Plaintiff would not have
allowedanyoneto enter through the secured gateesnlthey were authorized to do ise.,, he
would not open the gate to a prieatitizen because the gate iseawged gate and strictly for law
enforcement purposes. Doc. 31-2 at 1, T 2. Gikie undisputed factah Plaintiff would not

open the gate tanyonewithout the requisite authity to enter the Deteiuin Facility, Plaintiff's

16 Seefn. 14,supra. Even if the Court were to assume that Plaintiff risked discipline at the hands of his own
supervisor for failing to do his job, Plaintiff has failed to provide evidence that Defendéegydsabr the Sheriff's
Department crafted, had influence over, or could impose any disciplinary policies Plaintiff may éraseifjected
to as an employee of the Detention Facility for failing to do his job.

17 Seefn. 14,supra.
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argument implicitly suggests thall those who gained entrance necessarily exercised authority
and control over him by virtue @&flaintiff's having to open the semd gate for them to enter.
Plaintiff does not provide evidence to support such a broad suggastipmore importantly,

does not provide evidence that having to opergtite to Defendant Gallegos was a sole and
narrow exception within the broader suggasimplicit in Plaintff’'s argument.

In sum, Plaintiff has failed to provide eeitce from which a reasable jury could infer
that Defendant Gallegos, or the Sheriff's Dejent, exercised actualtaority and control over
him just by virtue of his having topen the secured gate to all®efendant Gallegos entry into
the Detention Facility.

d. Defendant Gallegos Did Not Have De Facto Authority
Over Plaintiff

Plaintiff also has failed to provide evidenthat Defendant Gallegesgercised de facto
authority over Plaintiff. See generally DavjdlO1 F.3d at 1354 (finding that section 1983 sexual
harassment claim may not be dismissed for failure te staim upon which relief may be
granted because “in some instances co-employees may exkerdaeocontrol over sexual
harassment victims sh that they act undeolor of law.”);see also Rouse v. City of Milwaukee
921 F. Supp. 583, 588 (E.D. Wis. 1996) (finding theeee no facts to support plaintiff's de
facto authority argument wheewidence demonstrated officerdrgame rank and defendant had
no authority to give plaintiffs ords). In his affidavit, Plaintffstates that he “knows from his
observations of Defendant Lujan and his deputat Defendant Lujan runs a ‘Sheriff's
Department that he believiésan act above the law®[sic]. Doc. 31-2 at 4, { 34.

Additionally, in Count IV of hisComplaint, Plaintiff alleges th&Sheriff Lujan created a work

8 Notably, Plaintiff did not include this statement frora Aifidavit as part of his “Additional Undisputed Material
Facts” in his Responsé&eeDoc. 31 at 6-7.
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environment ripe for male-omale sexual harassment by otdting a culture of toxic

masculinity between hine$f and county employees?® Doc. 1-1 at 9, 9. Plaintiff attached

two exhibits to his Response in support of his allegatiomsa Criminal Complaint against
Sheriff Lujan dated nine and alhaonths after the incident &sue here, and a lapel camera
video depicting the incident which was the cause of Sheriff Lujan’s arrest, occurring
approximately eleven months aftle incident at issue hef®.Doc. 31-2 at 4,  36. Plaintiff
states that Defendant Gallegoslepicted in the lapel cameraleo “standing by” as Defendant
Lujan violated the lawld. To the extent Plaintiff is suggeyy that these post-incident events
involving Defendant Lujan’s allegedly illegal behavior serve as mawridénce that Defendant
Gallegos had de facto authority over Plaintifie/eleven months earligrhen the tasing

incident occurred, the Court is not persuadedasitial matter, the exhibits are not relevant
to the period of time at issueree That aside, even if the Court were to assume that Plaintiff's
characterization of Defendant Lujan and hieggdly lawless management of the Sheriff's
Department were true, Plainttiis presented no evidence that links Defendant Lujan’s allegedly
unlawful post-incident actiort® what occurred between Ri&ff and Defendant Gallegos
nine/eleven months earlier. pseviously stated, Plaintiff hasgsented no evidence of violent,
harassing, or lawless behaviyr Defendant Gallegos, or anyher Rio Arriba County deputy
sheriff, toward Plaintiff or any other county ployee either in theour years Plaintiff and
Defendant Gallegos worked togethpeior to the tasing incident-urther, Defendant Gallegos’s

“standing by” as his supervisdgefendant Lujan, was allegedly eohgting service of a search

19 Similarly, Plaintiff did not include this statement from his Complaint as part of his “Additional Undisputed
Material Facts” in his Respons&eeDoc. 31 at 6-7.

20 These attached exhibits are the subject of a Motion to Strike filed by Defendants. Doc. 51. Because the Court i

granting summary judgment as to Plaintiff's § 1983 claims, the Court does not address thef Deféadants’
Motion to Strike.
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warrant eleven months after tineident at issue here is tattenuated a link teupport that
Defendant Gallegos had de facto authority ovemifaand/or that Plaintiff was intimidated by
him eleven months earlier. sum, Plaintiff has failed to psent any specific factual support
from which a reasonable juror could imputef@w®lant Lujan’s post-incident actions onto
Defendant Gallegos and conclutthat Defendant Gallegos exesed de facto authority over
Plaintiff when the tasing incident occurreBueblo Neighborhood Health Centers, Ji&17
F.2d at 649 (a plaintiff cannot rely upon conchysallegations to defg summary judgment but
rather must produce some specific factual support of its claim).

e. Defendant Gallegos Did Not Purpose to Act in an

Official Capacity or To Exercise Official

Responsibilities Pursuant toState Law When He Tased
Plaintiff

Lastly, in considering Defendant Gallegostsduct at the moment the tasing actually
occurred, though the indicia of authority couldtamly compel the corgsion that Defendant
Gallegos was acting under color of state leg, he was on duty, in uniform, and he deployed
his state-issued X-2 Taser, this case differs ftgpical cases becauserehe parties were both
state actors conducting their affil duties as co-workersSee Pitche)l13 F.3d at 548 (finding
that police officers exercise actual and appaaetttority over civilians tht they do not exercise
over their co-workers and that efficer is less likely to act undépretense of law” vis-a-vis his
fellow officers);see also Woodward v. City of Worla®¥7 F.2d 1392, 1400 ({ir. 1992)
(“courts have generally decéd to find liability under 8 1988gainst a co-worker unless the
harassment involved abuse of authority”)Barfield,2010 WL 3719221, at *10 ( in the
absence of supervisory authority, public empksywho harass coworkers do not generally do so
under the color of state lawyutluturk v. City of Springfield, Florideb:20cv179-TKW-MJF,

2020 WL 5757508, at *2 (N.D. Fla. Aug. 24, 2020) tHe altercation [b&teen two officers]
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seems to be of a distinctivelyrngenal nature, it can generablg assumed that the aggressor’s
official trappings, without more, will not leaddlvictim to believe that the aggressor is acting
with the imprimatur of the state and, inmuto forego exercising his legal rightg?) Here,
Plaintiff has presented no evidence that whefendant Gallegos reath for his X-2 Taser,
pointed it at Plaintiff’'s groin, @d pulled the trigger, that he invoked authority as a sheriff,
flashed his badge, directed odered Plaintiff to take any &aon based on his authority as a
sheriff, issued any official warnings, pursued Ri#fi, threatened Platiff, enlisted other deputy
officers to assist him, or attempted to arisintiff. Additionally, Plaintiff has presented no
evidence that at the moment Defendant Gallegached for his X-Zaser, pointed it at
Plaintiff's groin, and pulled the trigger that hesaacting in accordance with police regulation or
that Defendant Gallegos’s usetbé X-2 Taser on Plaintiff wasleted to the performance of his
police duties.See Martinez54 F.3d at 987 (viewing the factsdantext did not indicate that
officer’s actions were in any @aningful way related either ks official status or to the
performance of his police dutiesge also Strangd. 996 WL 733766, at *4 (findg that for the
defendant officer to be acting under the “pretemdeduthority his actionmust be meaningfully
related to his governmental status or thégsenance of his duties as a police officd#rna 42
F.3d at 817 (noting that off-duty officers did matoke their police authdy and alleged assault
did not occur as a result official police concerns)Pitchell, 13 F.3d at 548 (explaining that off-
duty officer was not acting in accordance withigeregulation or invokig authority of police

department when he used his persovedpon to shoot a guest in his hont@mez 2017 WL

21 On September 24, 2020, Plaintiff apmehthe district court’s ruling to thedlenth Circuit. Plaintiff's argues
that whether a law enforcement offi@ats under color of law when the ot violates another law enforcement
officer’s Fourth Amendment rights atetlworkplace is a question of first impressin the Eleventh Circuit, and that
there is a circuit split requiring resolies., CassadpandMartinez SeePlaintiff's Civil Appeal Statement,
USCA11, Case 20-13585 (filed Oct. 8, 2020).
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3736693, at *5 (finding that thelafjations failed to showhat the defendant officer
fundamentally invoked his power an officer and did ngburport to exercise any power (real or
pretended) possessed by virtuestaite law when he sprayed his fellow officer with pepper
spray);Molera, 2013 WL 4804292, at *5 (finding thatsiag a subordinate officer is
undisputedly outside the scopesafrgeant’s official dutiesyVashington-Pope79 F.2d at 565-
68 (citing cases involving policen-police altercations whereiowarts found officers were not
acting under color of state lamhere the conduct at issue was redated to their duties and
powers inherent in the offers’ jobs). In other words, Plairitias failed to provide evidence to
create a genuine issue of material fact thdebaant Gallegos’s tasing of him was accompanied
by the “indicia of state action” necessamyestablish conduct under color of laBomez2017

WL 3736693, at *Hciting Washington-Pope79 F. Supp. 2d at 568). To the contrary, the
undisputed material facts demtnage that Plaintiff and Defeadt Gallegos, both state actors
and work acquaintances, had a brief verbal argk about not beepimgcar horn and ownership
of the jail while conducting #ir official duties in the workplace, during which Defendant
Gallegos laughed, and then, without more, reaébekis X-2 Taser, pointed it at Plaintiff's
groin, and pulled the trigger. This purely @ig altercation betwedMaintiff and Defendant
Gallegos, therefore, does not possess the negesdaria of authorityto find that Defendant
Gallegos was acting undeolor of law.

F. Plaintiff's 42 U.S.C. 8 1983 Claims

1. Counts | and 1V Against Defendant Gallegos

Having viewed the undisputed miast facts in a light most faorable to Plaitiff, and for
the reasons discussed above, the Court firete ls no evidence from which a reasonable jury

could find that Plaintiff has met his burden ofadsishing the existence afreal nexus between
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Defendant Gallegos’s conduct and bélge of state authority inder to demonstrate the action
was taken under color of state law and meadefwive Plaintiff of his secured constitutional
rights. Jojola, 55 F.3d at 493. As such, Plaintiff candemonstrate a necessary element of a
constitutional violation and &iclaims must fail. Although Dendant Gallegos’s conduct was at
the very least impulsive and isgonsible and at the very mesprehensible and tortious, it was
not under color of law. A remedy, if any were tohael, might lie in stateoairt, but “[i]t is well
settled that an otherwise private tort is cotmitted under color of law simply because the
tortfeasor is an employee of the stat®lark, 51 F.3d at 1150. There being no genuine dispute
as to any material fact, Defemtta are entitled to summary judgni@s a matter of law as to
Plaintiff's Counts | and IV.

2. Counts Il and V Against Rio Arriba County and Sheriff Lujan

Tenth Circuit law instructs that a municipality will not be held “liable [for constitutional
violations] when there is nenderlying constitutional violain by any of its officers.Olsen v.
Layton Hills Mall 312 F.3d 104, 1317-18 (#@ir. 2002) (quotingdinton v. City of Elwood,

997 F.2d 774, 782 (10Cir.1993)). Similarly, a county or ehff in his official capacity cannot
be held “liable for constitutinal violations when there was underlying constitutional violation
by any of its officers.”Martinez v. Beggss63 F.3d 1082, 1091 (1CCir. 2009) (citingOlsen,
312 F.3d at 1317-18 (internal quotations markskaadkets omitted). Because Plaintiff has
failed to establish that DefenutaGallegos acted under colorlafv when he tased Plaintiff,

Defendants are entitled to summary judgtrento Plaintiff's Counts Il and V.

46



Case 1:19-cv-01116-JFR-JHR Document 68 Filed 10/15/20 Page 47 of 48

G. Plaintiff's State Law Claims

Finally, in addition to his alleged constitutal claims, Plaintiff also alleges state law
claims of battery and loss obnsortium under the New Mexico i&€laims Act. The Court has
supplemental jurisdiction over these claimsspant to 28 U.S.C. § 1367. Nonetheless, the
Court may decline supplemenjatisdiction if it has “dismissg all claims over which it has
original jurisdiction.” 28 U.S.C. § 1367(c)(3)-he Tenth Circuit has indated that if, prior to
trial, “all federal claims have been dismissed, the court aray usually shoulddecline to
exercise jurisdiction over amgmaining state claims.Smith v. City of Enid ex rel. Enid City
Comm'n 149 F.3d 1151, 1156 (4@ir. 1998) (emphasis addedge als®Barnett v. Hall, Estill,
Hardwick, Gable, Golden & Nelson, P,@56 F.3d 1228, 1237-39 (1@ir. 2020) (reversing a
district court for failing to dcline supplemental jurisdiction).

Even where the parties have expended ceralde effort in litigating the state-law
claims in the federal forum, @uding conducting full discovery, is appropriate to decline to
exercise supplemental jurisdiction because distovery can be used in state colttintsinger
v. Bd. of Dir. of E-470 Pub. Highway AutB5 F. App'x 749, 759-60 (1CCir. 2002);see, e.qg.
Koch v. City of Del City660 F.3d 1228, 1248 (1CCir. 2011) (affirming a district court decision
to decline supplemental jurisdiction after grag summary judgment on the federal claims).
Further, the Supreme Court hasdlicated that in a removed case, like the instant case, remand is
often preferable to dismissaltwout prejudice in order to &8st promote the value of economy,
conveniences, fairness, and comitgérnegie-Mellon Univ. v. Cohjl484 U.S. 343, 353, 108
S.Ct. 614 (1988).

Accordingly, the Court is declining sugphental jurisdiction owethe claims arising

under state law and will remd them to state court.
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V. CONCLUSION

IT IS THEREFORE ORDERED that Defendants’ Joint Motion for Summary Judgment
(Qualified Immunity Raisedon Plaintiff's 42 U.S.C. § 1983 claim<ounts I, lll, IVand V - is
well taken and iSRANTED.

IT IS FURTHER ORDERED that Plaintiff's state law eims are remanded to the First

Judicial District Court, Ri Arriba County, New Mexico.

Dane £ 2rtian

JOEKIN F. ROBBENHAAR
Iited. States. Magistrate Judge
R esiding By Consent
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