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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RONNIE LOUIS MARVEL KAHAPEA,
Applicant,
V. N0.1:19-mc-00028-MV

PENNYMAC LOAN SERVICES, LLC, and
PLAZA HOME MORTGAGE, INC.,

Respondents.

MEMORANDUM OPINION AND ORDER
GRANTING PENNYMAC’S MO TION FOR SANCTIONS,
DENYING APPLICANT’'S MOTION TO STRIKE AND
TO SHOW CAUSE

THIS MATTER comes before the Court on Respartd@ennyMac Loan Services, LLC'’s
Motion for Sanctions under Fed. R. Civ. P, Dioc. 25, filed February 3, 2020 (“Motion for
Sanctions”), and Applicant’'s Math to Strike Motion for Sanans, Doc. 28, filed February 18,
2020.

Applicant, who is proceedingro se, filed an Application asking the Court to confirm an
arbitration award pursuant Eederal Arbitration Act.See Doc. 1, filed November 18, 2019.

The Court denied Applicant’s Applicationrftack of jurisdiction because Applicant did
not file a copy of the &itration agreement shomg that the Parties “hawagreed that a judgment
of the court shall be entered upon the award npasisuant to the arbitration.” Mem. Op. and
Order, Doc. 21, filed January 10, 2020.

Applicant subsequently fitetwo motions for stsnmary judgment askinpe Court to order
the arbitration award be paid to Applicangee Affidavit, Doc. 22, filed January 21, 2020;

Affidavit, Doc. 23, filed January 27, 2020.
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The Court denied Applicant’s motions fomsmary judgment and nended Applicant that
filing any additional requests with the Court withdst establishing jurisdiction will be futile
and will cause the Court to needlessly expend valuable resources addressing such gsguests.
Notice and Order at 1-2, Doc. 24, filed January 29, 2020.

PennyMac then filed its Motidior Sanctions on the groundsath(i) the Final Arbitration
Award that is attached to Appant’s application to confirm aarbitration awat is fraudulent
because there was no agreement between Pemngvd Applicant; (i) PennyMac did not
participate in any purported arlzition hearing referenced in tR@al Arbitration Award; and (iii)
Applicant filed his applicatiomo confirm anarbitration award to hass PennyMac and obtain a
fraudulent money judgment. Pemtac seeks an award of égtorney fees and costs.

Applicant subsequently filed his Motion t6trike PennyMac’s Miion for Sanctions.
Applicant’s argument, which isfficult to understand, s to be that Applicant sent PennyMac
a “Counter Offer,” PennyMac did not responmttiahereby “tacitly acquiesce[d] and “accept[ed]
the “Counter Offer.” Motion to Strike at 1. Aficant also contends that because PennyMac did
not respond, “the agreement in gtien cannot be produced.” Motion to Strike at 2. The Court
denies Applicant’s Motion to Strike becauseldies not contain any argument or cite any legal
authority to support striking PennyMac’s Motion for Sanctior&e D.N.M.LR-Civ. 7.1(a) (“A
motion must be in writing anstate with particularity the gunds and the relief sought”).

Applicant later filed a motion demanding thiaé Court dismiss this case with prejudice
and “order the Respondents [tolfiiutheir financial burdens.” Kidavit, Doc. 29, filed February
18, 2020. The Court denies Applicant’s Affidavitfmoo to dismiss because it seeks confirmation

of an arbitration award but Applicant has sbbwn that the Court has jurisdiction to do so.



The Court grants PennyMac’s Motion for Stmies because Applicant has disregarded the
Court’s instruction that Applicant must first dsliah jurisdiction before the Court can confirm an
arbitration award. By continuing to requesattithe Court confirm the award without first
establishing jurisdictionApplicant has caused the Court and Respondents to needlessly expend
resources addressing those requests.

Court’s Power to Impose Filing Restrictions

The Court of Appeals for the Tenth Circhias discussed theoGrt's power to impose

filing restrictions and the procedure for imposing filing restrictions:

“[T]he right of access to theourts is neither absoluter unconditional and there

is no constitutional right of access to tbeurts to prosecute an action that is
frivolous or malicious. Tripati v. Beaman, 878 F.2d 351, 353 (10th Cir.1989) (per
curiam) (citation omitted). “There is strg precedent estalhisng the inherent
power of federal courts to regulate thetivities of abusive litigants by imposing
carefully tailored restrictions ued the appropriate circumstance€btner v.
Hopkins, 795 F.2d 900, 902 (10th Cir.1986). “Even onerous conditions may be
imposed upon a litigant as long as they asegieed to assist the ... court in curbing
the particular abusive bavior involved,” except #t they “cannot be so
burdensome ... as to deny a litigant meaningful access to the codir{brackets

and internal quotation marks omittedl.itigiousness alone will not support an
injunction restricting filingactivities. However, injurtons are proper where the
litigant's abusive and lengthy history is properly set foffhipati, 878 F.2d at 353
(citations omitted). “[T]here must be some guidelines as to what [a party] must do
to obtain the court's perssion to file an actiond. at 354."In addition, [the party]

is entitled to notice and an opportunity dppose the court’'s order before it is
instituted.” Id. A hearing is not rguired; a written oppaounity to respond is
sufficient.Seeid.

Landrith v. Schmidt, 732 F.3d 1171, 1174 (10th Cir. 2013).
Litigant's Abusive History
Applicant initiated this case by filing aapplication asking the Court to confirm an
arbitration award pursuant to the Federal Arbibrathct. The Court explained to Applicant that
the Court was dismissing the case for lack of jurisdiction because Applicant did not file a copy of

the arbitration agreement showing that the Pahiza® agreed that a judgment of the court shall



be entered upon the award madespant to the arbitration, asguered by the Federal Arbitration
Act. Despite the Court notifying Applicant thatineeds to file a copy dfie arbitration agreement
for the Court to have jurisdiction, Applicathien filed two “affidavts” requesting summary
judgment in favor of Applicant.The Court denied Applicat’requests for summary judgment
and reminded Applicant théiting any additional rquests without first éablishing jurisdiction
would be futile and cause the Cbto needlessly expend valuable resources. Applicant then filed
yet another “affidavit” “demand[in§the Court to “order the Respomnus [to] fulfil their financial
burdens,” but without producing arbitration agreement thatowld give the Court jurisdiction
over this matterSee Doc. 29, filed February 18, 2020. Theutt finds that filing restrictions are
appropriate so that the Court does not expend vi@webources addressing any future such cases.
Proposed Filing Restrictions

The Court proposes to impose the faliing filing restrictians on Applicant.

Applicant will be enjoined from making furthelifigs in this case except objections to this
order, a notice of appeal and a motion for leave to proceed on appaaha pauperis, and the
Clerk will be directed to returwithout filing any addional submissions by Applicant in this case
other than objections to this order, a noticajgbeal, or a motion for &&e to proceed on appeal
in forma pauperis, unless:

1. A licensed attorney who is admitted to pi@etefore this Court and has appeared in
this action signs the proposed filing; or

2. Applicant has obtainggkermission to proceegto se in this action in accordance with
the procedures for new pleadings set forth below.

Applicant also will be enjoineftom initiating further litigatiorin this Court, and the Clerk

will be directed to return withodiling any initial pleading that heubmits, unless either a licensed



attorney who is admitted to practice before tbaurt signs the pleading &aintiff first obtains
permission to procegato se. See DePineda v. Hemphill, 34 F.3d 946, 948-49 (10th Cir. 1994).
To obtain permission to proceprb se in this Court, Applicant must take the following steps:

1. File with the Clerk of Court petition requesting leave to filepao seinitial pleading, a
notarized affidavit, the proposed initial piéag, and a copy of thediling restrictions;

2. The affidavit must be notarized, be in popegal form and recite the claims that
Applicant seeks to present, including a shortuhson of the legal bases for the claims, and the
basis of the Court’s jurisdiction dfie subject matter and parties. The affidavit must certify that,
to the best of Applicant’s knowledghkis claims are notifrolous or made in bad faith; that they
are warranted by existing law or a good faith arguinfigr the extension, mdiitation, or reversal
of existing law; that the new suit is not initiated for any improper purpose such as delay or needless
increase in the cost of litigatioand that he will comply withllaFederal Rules of Civil Procedure
and the District of New Mexico’'&ocal Rules of Civil Procedurelf Applicant’s claims have
previously been raised or the defendants havequsly been sued, the affidavit must certify that
the proposed new suit does not present the saamascthat this or angther court has decided
and explain why the new suit wouhldt be an abuse of the system;

3. The Clerk of the Court shall open a newilaase, file the petition, the affidavit, the
proposed pleading and the copy of these restnistin the new civil ca&s and randomly assign a
Magistrate Judge to determine whethegtant Applicant’s petition to proceguo se in the new
civil case. See Mem. Op. and Order, Doc. 5 inre Billy L. Edwards, No. 15cv631 MCA/SMV
(D.N.M. November 13, 2015) (adopting procedure, ksino that of the Tenth Circuit, of opening
a new case and filing the restadtfiler’'s petition to proceegro se). If the Magistrate Judge

approves Applicant’s petition to procegto se, the Magistrate Judge shall enter an order



indicating that the matter shadtoceed in accordance with the Federal Rules of Civil Procedure
and the District of New Mexico’s Local Rules Givil Procedure. If th Magistrate Judge does
not approve Applicant’s petition to proceamb se, the Magistrate Judge shiastruct the Clerk to
assign a District Judge to the new case.
Opportunity to Be Heard
Applicant is ordered to show csiwithin fourteen (14) daysom the date of this order
why this court should not enttre proposed filing restriions. Applicant’swritten objections to
the proposed filing restriacns shall be limited to 10 pages. s&lmt a timely response to this Order
to Show Cause, the proposedniirestrictions will enter fourtegi4) days from the date of this
order and will apply to any matter filed after thiate. If Applicant does file a timely response,
the proposed filing restrictions witlot enter unless the Court saers, after it has considered the
response and ruled onaltitiff’'s objections.
IT IS ORDERED that:
® Respondent PennyMac Loan Services, LLE@tion for Sanctions under Fed. R.
Civ. P. 11, Doc. 25, filed February 3, 2020GRANTED.
(i) Applicant's Motion to Strike Motion foBanctions, Doc. 28, filed February 18,
2020, isDENIED.
(i) Applicant’s Affidavit, Doc.29, filed February 18, 2020, BENIED.
(iv)  Within fourteen (14) days from entry ofistOrder, Applicanshall show cause why
this Court should not enter the proposduhdi restrictions described above. If
Applicant does not timely file objectionsgtiproposed filing resgttions shall take

effect fourteen (14) dayfsom the date of this order and will apply to any matter



filed after that time. If Applicant timely files objections, restrictions will take effect

only upon entry of a subsequent order.

: [/
UNITED STATES DISTRICT JUDGE



