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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

BRIAN LAX, TRACEY BURON-HAHNLEIN,
WERNER HAHNLEIN, and JEREMY
HADER, on their own behalf and on

behalf of all others similarly situated,

Plaintiffs,

V.
CIV No. 20-264 SCY/JFR
APP OF NEW MEXICO ED, PLLC,
flk/a ALIGNMD OF NEW MEXICO,
PLLC, and LOVELACE HEALTH
SYSTEM, LLC,

Defendants.
MEMORANDUM OPINION AND ORDE R GRANTING PLAINTIFES’

REQUEST FOR LIMITED DISCOVE RY AND TAKING PLAINTIFES’
MOTION TO REMAND UNDER ADVISEMENT

This case arises from aljed over-billing practices by Lovelace Health System, LLC
(“Lovelace”) and APP of New Mexico ED, PLLCAPP”). Plaintiffs are former patients who
sought treatment at a Lovelaceifily and allege they were overbilled by APP, a company that
provides emergency room physician and nuraetfroner staffing fot.ovelace facilities.

Plaintiffs filed a class action complaint agsti Lovelace and APP in the New Mexico Second
Judicial District Court on February 12020. Doc. 1-1. On March 23, 2020, Defendant APP
removed the action to federalut, citing diversityjurisdiction under the Class Action Fairness
Act (“CAFA”"). Doc. 1. Plaintiffs argue that éhcase should be remanded to state court because
Defendants have failed to establish that gmethan $5,000,000 is in controversy and because,

even if it were, the “local corawersy exception” mandates that this lawsuit remain in state court.
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Case precedent related to the amount inrowatsy weighs against Plaintiffs and the
Court therefore rejects Plaintiffs’ argumeratibefendants have nestablished a sufficient
amount in controversy for purposesCAFA jurisdiction. Further, th Court finds that Plaintiffs
have not met their burden to establish the looaktroversy exception applies. Nonetheless, the
Court will provide Plaintiffs the opportunity tmonduct limited discovery on the question of class
citizenship. As a result, the Court takes Rti#fis’ Motion to Remad under advisement.

BACKGROUND

Plaintiffs’ proposed class includes “all Néexico residents whdyeginning four years
prior to the filing of this lawsit, were billed by APP for amouwngreater than the in-network
amount permitted by their insurance provider for medicaises\provided at Lovelace
facilities.” Id. 1 93. The Complaint brings claims fadolations of the New Mexico Unfair
Practices Act, conversion, willful breach of c@mt, unjust enrichment, and civil conspiracy.
Doc. 1-1. In connection with Defdant APP’s removal to federaburt, Defendant Lovelace has
filed a consent to removal. Doc. 6. Before @murt presently is Plaintiffs’ Motion to Remand,
filed April 15, 2020 (Doc. 25) and fully briedleMay 13, 2020 (Docs. 29, 30, 35). The Court held
a hearing on this Motion on September 3, 202@.[38. Pursuant to 28 U.S.C. § 636(c) and
Fed. R. Civ. P. 73(b), the parties have consktdene serving as ¢hpresiding judge and
entering final judgment. Docs. 9, 14, 15, 16.

ANALYSIS
The parties dispute two issues related &GAFA: whether the amount in controversy is

satisfied and whether the local exception agplighe Court will address each in turn.



A. Amount in Controversy

The CAFA grants federal courssibject matter jurisdictioaver a class action when (1)
“any member of a class of plaiffi$ is a citizen of a State ffierent from ay defendant,” 28
U.S.C. § 1332(d)(2)(A); (2) theroposed class consists ofl@dst 100 members, 28 U.S.C. §
1332(d)(5)(B); and (3) the amountcontroversy exceeds 5 milliaollars, excluding interest
and costs, 28 U.S.C. 8§ 1332(d)(2). The partiesatalispute the existence of the first and second
requirements: the class representatives ameosi of New Mexico wite Defendant APP is a
citizen of Tennessee and the proposkeds is larger than 100 members. Doc. 25 at 2; Doc. 1 {1
2.01, 3.06 (Notice of Removal). The parties ldoywever, dispute whether the amount in
controversy exceeds $5 million.

To establish that the amountcontroversy exceeds $aillion, “the claims of the
individual class members shall bggregated . . . .” 28 U.S.C. § 1332(d)(6). This amount is not
“the amount the plaintiff[s] will recover, but rathan estimate of the amount that will be put at
issue in the coursef the litigation.”Frederick v. Hartford Underwriters Ins. G683 F.3d 1242,
1245 (10th Cir. 2012) (@tion omitted).

Here, Plaintiffs request amspecified amount of dames in their Complaint and
challenge whether $5 million is at issue. Astsube removing defendant bears the burden to
prove jurisdictional facts, by @reponderance of the evidence, that establish the amount in
controversy exceeds $5 millioid. at 1246. A defendant camake such a showing by

contentions, interrogatories or admissiamstate court; by calculation from the

complaint’s allegations[;] by reference tlee plaintiff's information estimates or
settlement demands];] or by introducing ende, in the form of affidavits from

the defendant’s employeesexperts, about how muchwvtould cost to satisfy the
plaintiff's demands.



Id. at 1247. Once a defendant mattgpreponderance of theidence burden, “remand is
appropriate only if the plaintiffan establish that it is legalijpossible to recover more than
$5,000,000.d.

Plaintiffs and Defendants disagree on the calculation tordiete the amountf actual or
compensatory damages at issue in this mattehe Notice of Removal, Defendant APP offers
an affidavit executed by APP’s Senior ViceeSident Andrew McQueen which provides data
related to “out-of-network pgents” sent to collections:

In 2016, APP sent approximately 3,50Wit-of-network patients accounts to

collections, averaging $940 per account,eforergency medical services rendered

at Lovelace hospitals in New Mexido. 2017, APP sent approximately 3,200 out-

of-network patient accounts to collections, averaging $1,005 per account, for

emergency medical services rendered.@telace hospitals in New Mexico. In

2018, APP sent approximately 4,200 oubhefwork patient accounts to collections,

averaging $1,047 per account, for emergemeedical services rendered at

Lovelace hospitals in New Mexico. The value of the out-of-network patient

accounts sent to collections for emergenedical services rendered at Lovelace

hospitals in New Mexico between 2016 and 2018 exceeded $5,000,000.
Doc. 1 at 8, 1 3.09.

As Plaintiffs acknowledgesuch calculation totals ov&1.0 million. However, Plaintiffs
assert that APP’s calculation does not meet tpgrderance of evidence standard because it is
overly broad compared to the class definition ne¢haspects. First, “Plaintiffs are not suing for
total amounts billed. Plaintiffare suing for amoustoverbilled.” Doc. 25 at 3. For example,
Plaintiffs explain that APP billed PlaintiBrian Lax $1,484, but he only owed the in-network
amount of $526.33d. He was therefore overbilled by $957.&Y..at 4. Second, Plaintiffs assert
that APP’s calculation includeseryone billed at out-of-netwk rates, including “people for

whom Lovelace is out-of-network with their hminsurance, and people with no insurance at

all,” while Plaintiffs are only bringing claims fobehalf of persons whesealth insurance treats



Lovelace as an in-network provideld. Third, Plaintiffs assethat APP did not limit its
calculation to New Mexico residentss the class definition is limitekdl.

Citing Frederick APP counters that Plaintiffs’ aigtions are not relevant because
Plaintiffs’ damages estimate daoest bind it. Doc. 29 at 3 (guing APP is not “constrained by
the limitations in Plaintiffs’ complaint.”). Iikrederick the plaintiff includedn his complaint a
statement that he was seeking less than $®min total damages. 683 F.3d at 1245. Rejecting
the plaintiff's attempt to conttqurisdiction through such languagethe complaint, the Tenth
Circuit held that “a plaintiff’'s attempt to limdamages in the complaint is not dispositive when
determining the amotiin controversy.ld. at 1247. The Court agreestla defendant is entitled
to present its own evidence on the amoumiintroversy and is not bound by the plaintiff's
estimate in the complaind. But this does not make the comiplarrelevant. Tahe contrary,
Frederickindicates that the amount @ontroversy should be deteined through reference to the
allegations in complaintd. (holding that a defendant can meet the preponderance of the
evidence standard by “calctilzns from the complaint’s allegations.”). Given tkaéderick
does not limit the Court from osidering Plaintiffs’ argumes, the Court now considers
Plaintiffs’ three arguments in turn.

First, Plaintiffs point out that Defendahfigures come from awunts billed even though
Plaintiffs “are not suing fototal amounts billed. Plaintiffare suing for amounts overbilled.”
Doc. 25 at 3. Defendants APP and Lovelaceardith similar initidarguments. Defendant
APP asserts that it has preseingeidence to show that “tlenount in controversy exceeds
$5,000,000 for claims involving out-of-network patiectounts sent to collections for patients
that received emergency medisatvices rendered at Lovelace pitesls in New Mexico.” Doc.

29 at 2. Similarly, Defendant Lovelace points outsnnitial argument tht the average amount



APP allegedly overcharged the named Pifnis $1,017.03, which is very close to the
$1,000.31 figure Mr. McQueen determined to be*werage amount of ‘out-of-network patient
accounts [sent] to collectionsDoc. 30 at 10. Neither of thesesponses address Plaintiffs’
specific argument. Plaintiffargue that Mr. McQueerdded up the total amount ARRled out-
of-network patients, not the total amount A®Rrbilledout-of-network patients. Because they
are only seeking recovery of the amount they weerbilled Plaintiffs argue, Mr. McQueen
inflates the damages Plaintiffs seek.

Defendant Lovelace’s second argument dbesjever, address this point. Based on
figures related to the named Piifs, Defendant Lovelace calaies that the amount overbilled
is, on average, 75.4% tife total amount billedd. Applying that percentge to the total in Mr.
McQueen'’s affidavit provides an amountcontroversy of over $8 milliond. at 11. Therefore,
Defendant Lovelace argues, even assuming MQuben’s affidavit accoustfor all billing and
not just the over-billed amourthe amount in controverstill exceeds $5 milliond. (“whether
‘out-of-network patient accounfsent] to collections’ is theame thing as the amount of
‘overcharges’ or the amount of alleged oVvenges is 75.4% of the amount billed, Mr.
McQueen’s declaration and the Plaintiffs’ allagas clearly demonstratthat [the] amount in
controversy exceeds $5 million."fhe Court agrees with Defdant Lovelace that it is
appropriate to look at the avemgmount the named-Ptaifs (who must be representative of
the overall class) were allegediyerbilled to arrive at an #siated percentage for which the
entire class was afyedly overbilled.

Having established this percentage, the gexistion is against what number should this
75.4% be multiplied? Plaintiffs’ second and thendyuments assert that Mr. McQueen'’s figures

include billing to individuals who cannot legalte part of the clasgcluding non-New Mexico



residents and “people for whom Lovelace is du@work with their health insurance, and
people with no insurance at all.” Doc. 25 atmicontrast to the kger group on which Mr.
McQueen bases his figures, Plaintiffs asgeay are only bringing aims on behalf of New
Mexico residents “whose healthsimrance treats Lovelace as ametwork provider.” Doc. 25 at
4. In other words, Plaintiffs point out, not everyamgo is treated at a Lovelace medical facility
is a New Mexico resident or has health insurahagetreats Lovelace as an in-network provider.
Some patients go to a Lovelace medical centeritdetbye fact that theihealth insurance does
not consider Lovelace an in-service providehétindividuals who have no health insurance at
all, but still need medical treatent, might also go to a Lovelace medical center. Indeed, Mr.
McQueen'’s affidavit only specifies that Ldaee sent approximately 10,900 out-of-network
accounts to collections, withoutasing if those accounts werakied to New Mexico residents
whose insurance billed them higher thaa étlowed in-network amount. Doc. 1-3.

That Mr. McQueen'’s figures allegedlycinde individuals wo do not fit within
Plaintiffs’ class definition leaglto the question of whether, in determining the amount in
controversy for purposes of fadéjurisdiction, must thoseho do not fit within the class
definition be disaggregatdtbm those who do? The Tenth Circuit casélammond v.
Stamps.com, Inc844 F.3d 909 (10th Cir. 2016) provides guidance in ansg/énis question.
The plaintiff inHammondsigned up for an account witha&ips.com, thinking she would only
be charged for the months she actually used its services. 844 F.3d at 910-11. Instead,
Stamps.com charged hementhly subscription fedd. at 911. When the gintiff discovered the
monthly charge, she canceleer subscription and brought aoposed class action lawsuit “on
behalf of everyone in the country who, like healled to cancel thesubscriptions after

‘discovering’ that Stamps.com ‘waaking money from them’ every montHd. The plaintiff



contended she was entitled to $300 in statuerpages while others in the class would likely
receive damages amounting to $31.98, @ tmonths of subscription chargés. Upon removal,
Stamps.com presented declarations shgwhat 312,680 people lted to cancel their

subscription in the relevant time peridd. The district court graed remand, finding that
Stamps.com failed to “disaggregate frora thtal number of custaen cancellations those
customers who ‘felt duped’ by Stasmicom’s website disclosuresd. In other words, customers
could have canceled their accounts for a beinof reasons besides feeling deceived, and
Stamps.com failed to establish how manyhef 312,680 customers canceled because they were
deceivedld. As such, the district couheld that Stamps.com fad to satisfy its burden to
establish the $5 million inontroversy requiremend.

On appeal, the Tenth Circuit reversed thsdridit court, explaimg that the term “in
controversy” requires “a party seeking federalgdittion to show only ...that ‘a fact finder
mightlegally conclude’ that damag@&xceed the statutory amound’ at 912 (emphasis in
original). With that inmind, the court reasoned that “byeeyone’s admission, actual damages
run at least $31.98 and perhaps $300 per pdlsfore punitive damages). And as everyone,
acknowledges, at lea312,000 people cancelled their sulgsttons during the class period,”
which “leads to the possibility that a jury migatvfully award reliebetween nearly $10 million
and $93 million.”ld. Even if the plaintiff would be unligdy to show that all approximately
312,000 people cancelled their accounts because of misrepresentation, “no one has identified any
legal impediment precluding a jury from fimgj all 312,000 persons engitl to relief,” and
therefore plaintiff might bable to lawfully recweer for all 312,000 personkl. The Tenth

Circuit concluded that the distticourt erred in focusing on whats “factually probable” rather



than on what was “legally possibléd. at 913. TheHammondcourt further admonished that the
jurisdictional test should nobbg([] [cases] down in mini-trialeefore they've even begund.

In advance of oral argument in the presmse, the Court diread the parties to be
prepared to discuss the impacH#mmondDoc. 37. In attempting to distinguistammond
Plaintiffs seized on the Tenth Circuit’s distiioect between “factually probable” and “legally
possible.” Plaintiffs’ argument begins with the premise thatl@&gally impossibldor a person
who does not meet the class definition to recavehis class actiorRatients who are out-of-
network, uninsured, or not New Mexico residents do not meet the class definition. Therefore,
Plaintiffs argue, it isegally impossibldor them to recover any money in damages. Thus, under
Hammondto the extent Mr. McQueen'’s figures indk billing to out-of-network, uninsured, or
non-New Mexico residents, Plaiffit assert the Court must novnsider those amounts.

So, how much must the Court dedfroim Mr. McQueen’s figures? Plaintiffs
acknowledge they do not know but point out thatendants carry the burden of proof and it is
Defendants who best know which of its patsawere out-of-networkyninsured, or reside
outside of New Mexico. Thus, &htiffs argue, Defendants hacethbility to exclude from its
estimate of possible damageshalls sent to patients who weoait-of-network, uninsured, or not
residents of New Mexico — patits who do not fit the class deifion and so have no possible
legal avenue for recovery. Defendants’ chaagroup those for whom recovery is legally
impossible with those for whomaevery is factually possible, &htiffs contend, fails to carry
their burden to establish an amountantroversy that is in excess of $5,000,000.

Plaintiffs’ argument has logicalppeal. In fact, Plaintiffsargument mirrors the district
court’s rationale in conading that the defendantsifammondailed to establish an amount of

controversy in excess §5,000,000. The district court Hlammondconsidered the proposed



class — “all residents dhe United States of America who regequired to telephone Defendant
to cancel their account after discovering Defent was taking money from them,” — and
concluded that the proposed class did ncluitke “customers who canceled their accounts for
other reasons, such as not liking Stamps.comcgerdeciding they no longer need the service or
that it is too expensive, aransferring to one dtamps.com’s competitorsdfammond v.
Stamps.com, IncCiv No. 15-605 JCH/SCY, 2016 W&905293, at *3 (D.N.M. Sept. 23, 2016).
Thus, the unknown number of customergslammondvho cancelled their accounts because
they did not like Stamps.com’s service or thduitle service was too pgnsive are similar to
the out-of-network, uninsured, or non-New Mexiegident patients billed in the present case.
Although they do not meet the class definitiom tlefendants accounted for them in estimating
possible damages.

Applying rationale similar to #hrationale of Plaintiffs ithe present case, the district
court inHammondoted that the defendant did noesiy “what percentage of those 312,680
customers who canceled their accounts didftar discovering Defedant was taking money
from them, versus how many canceled for ang ofyriad of other possible reasons,” even
though that information resided inetillefendant’s exclusive contrdéd. As such, the district
court held that it could not determindlie putative class “wouldave 1,000 members or
100,000 members,” and the defendart tieerefore failed to meet ilgirden to show the amount
in controversy exceeded $5 millidd. Absent the Tenth Circuit’s decision iftammondthe
Court would likely reacta similar conclusion.

But the Tenth Circuit itHammondeversed the district coutt so doing, it faulted the
district court for requiring thdefendants to “disaggregate frahe total number of customer

cancellations those customers who ‘felt dupedSkgmps.com’s website disclosures.” 844 F.3d

10



at 911. Instead, the Tenth Circuit held thatats legally possible faall 312,680 persons to
recover damages, even if factually unlikety..at 912. Significantly, des@tthe district court’s
observation that an unknown number of the 312d@8&@omers identified would not meet the
plaintiff's class definion, the Tenth Circuit concluded tHato one has identified any legal
impediment precluding a jurfyom finding all 312,000 persons entitled to relidé’

In so doing, the Tenth Circuit made cleaattidespite it being defendant’s burden to
establish by a preponderancelué evidence a jurisdictional aunt in controversy, if it is
factually possiblghat persons in an identified groupubd meet the class definition in a number
sufficient to establish the auant in controversy, the defdant has carried its burddd. at 912.

In reaching this conclusion the Tenth Circuipagrs to have considered a number of policy
factors. These factors include that the term tintocoversy” historicallyneans only that a party
seeking federal jurisdictioshow what “a fact findemightlegally conclude”that cases should

not be “bog[ed] down in mini-trials before thegeven begun”; that the defendant should not be
tasked with arguing against its oMnterest and proving its “likglliability,” just to secure

federal jurisdiction; and thatraore aggressive inquiry woutthvite delays and costs more
appropriately reserved for adjudicatitihge merits than choosing the forund’ at 912, 913.

Similar to the potential class llammondin this case it is factually unlikely that all
10,900 patients in Mr. McQueen'’s affidavit will beembers of the class, i.e. New Mexico
residents whose insurance treated Lovelace-astimork. But, it is legally possible that all
10,900 patients could be New Mexico residents wheealth insurance treated Lovelace as in-
network but were billed aamount greater than the in-network amount. Because all 10,900
patientsmightqualify as class members (even if unlikely), this case iH&®mondwvhere all

312,680 customers who called indancel their subscriptiomsighthave done so because they

11



felt duped. Although Plaintiffs arcorrect that it is legallynpossible for non-New Mexico
residents and uninsured or out-of-network pasi¢ntrecover because, by definition, they cannot
be part of the proposed classHammondt was also legally impossible for those who canceled
their Stamps.com account for some reasonrdti@n feeling deceived to recover damages
because, by definition, those peopteilct not be members of the class. Yet, the Tenth Circuit did
not require thedammonddefendant to disaggregate thodsovepecifically fit the class definition
from those who cancelled theiccounts for a reason not inclade the class definitiorid. at
912. This is because, the Tenth Circuit held lminding opinion, it was legally possible that all
312,680 people who cancelled their surftions could be in thelass, even if factually
unlikely ! 1d. Applying this rationale to the present €ait is legally possible that all 10,900
patients could be members of the propadeads, even if factually unlikely.

Following the reasoning iHammongthe Court concludes thiatshould multiple 75.4%
(the average amount overbilledttee named Plaintiffs) by thettd for out-of-network patient
accounts sent to collections falt 10,900 patients included in MMcQueen’s affidavit. Such
calculation totals over $8 million. Accordingly, f2adant APP has met itgirden to establish
that over $5 million mighbe at issue.

Plaintiffs’ Complaint also asks for punitive, treble, and statutory damages and attorney’s

fees? Doc. 1-1 11 105, 111, 118; Doc. 1-1 at 13e Preponderance of the evidence standard

1 The Tenth Circuit did not address what a pldimifist do to overcome thisference of legally
possible (provide a handful of examplesradividuals who do not meet the class definition;
identify a sufficient number of persons who do matet the class defiion to bring the amount
in controversy under the $5,000,000 threshetd;). Neither does this Court.

2 The Complaint also seeks injunctive reliatiadisgorgement. Doc. 141 106, 122. While both
can be considered towards the amount in controveesyl_ovell v. State Fa Mut. Auto. Ins.
Co,, 466 F.3d 893, 897 (10th Cir. 2006), neither DeBnt addresses such damages. Because the

12



“must be applied to all damages counted talthe total amount in controversy, including
punitive damagesFrederick 683 F.3d at 1247. “A defendant sieekto remove because of a
claim for punitive damages must affirmatively establish jurisdiction by proving jurisdictional
factsthat ma[ke] itpossiblethat punitive damages are in plaid” at 1248 (quotation omitted)
(emphasis in original). “The defdant does not have to prove tta plaintiff is more likely

than not to ultimately recove@unitive damages, but medy that: (1) state law permits a punitive
damages award for the claimsguestion; and (2) the total avd, including compensatory and
punitive damages, could exceed $5,000,000.”

Regarding APP’s assertion that Plaintiféek treble damages undbe UPA (Doc. 29 at
6), the Court notes that, althougle tHPA allows treble damages the named plaintiffs, it does
not provide treble damages for members ofaas action. NMSA 8§ 57-12-10(B), (E). Because
combining and then trebling the damages ofrtiaimed Plaintiffs is unlikely to exceed even
$20,000, the availability of treble neages for the named Plaintifises not significantly factor
into the Court’s analysis of wHetr more than $5,000,000 is in play.

The Court does, however, factor in Plaifistirequest for punitivelamages. During the
oral argument on September 3, 2020, Plainlifitsed their argument on punitive damages to
their argument that Defendanti&mage estimates include indiuals from whom it is legally
impossible to recover. Although Plaintiffs ackviedge damages in thease could include a
multiplier of some amount within the Constitanal boundaries for punitive damages, Plaintiffs
argue that by wrongly including an unknown numdsieout-of-network insureds, uninsured, and

non-New Mexican residents indin estimate of possible adeges, Defendants provided

Defendants present no evidence on the value ofjanction or disgorgend, they have not met
their burden and the Court will not consider eftin determining the amount in controversy.

13



insufficient information to estimate damagékerefore, the Court caot determine the number
to which a punitive damage multiplier shotle applied. Although this argument would have
force if Plaintiffs suceeded on their “legally impossible”’cqamrment discussed above, the failure
of Plaintiffs’ “legally impossible” argument sd dooms Plaintiffs’ punite damages argument.

The question oivhatmultiplier should be applied is much more difficult. The Supreme
Court “has been reluctant to identify concretmstitutional limits on the ratio between harm, or
potential harm, to the plaifitiand the punitive damages awabdit, in practice, few awards
exceeding a single-digit ratio between punitwvel compensatory damages will satisfy due
process.’State Farm Mut. Auto. Ins. Co. v. CamppB88 U.S. 408, 410 (2003). In cases such as
this, “when compensatory damages are substathten an even lesser ratio can reach the
outermost limit of the due process guaranték.Because, followingdlammondthe Court
assessed the amount of compensatory damagesfdanight recover tde in excess of $8
million, the Court need not attgot to predict what punitive daage multiplier would butt up
against the Constitutionahtits in this case.

Similarly, neither party offers amstimate as to the amountatforney’s fees that will be
at issueSee Miera v. Dairyland Ins. Cal43 F.3d 1337, 1340 (10th Cir. 1998) (“[W]hen a
statute permits recovery aftorney’s fees a reasonable estemaay be used in calculating the
necessary jurisdictional amount in a removalcgeding based upon diversity of citizenship.”).
Given the Court’s determination that compaasadamages might exceed $8 million, however,
what attorneys’ fees might be awarded is ndéeiding factor and so the Court will not attempt
to estimate the amount of attornefeses that will be in play.

Based on just the compensatory damagéessae, the Court finds that Defendant APP

has met its burden to show that the amourbintroversy exceeds $5 million. “Once a defendant

14



meets this burden, remand is aggprate only if the plaintiff caestablish that it is legally
impossible to recover more than $5,000,000€derick 683 F.3d at 1247. Plaintiffs make no
such showing and present no evidence of th@n on the amount in controversy. For these
reasons, the Court finds that #m@ount in controversy is saiisfi and will not remand on this
basis.

B. Local Controversy Exception

Even if Defendants establisksafficient amount in controveysPlaintiffs argue, this case
should be remanded under CAFA'’s “local qonersy exception.” “CAFA was enacted to
respond to perceived abusive prees by plaintiffs and their attoeys in litigding major class
actions with interstate features in state cou@affey v. Freeport Mdoran Copper & Gold
581 F.3d 1240, 1243 (10th Cir. 2009). Congremsognized, however, that when it comes to
“class actions with a truly local éois . . . state courts have asty interest in adjudicating such
disputes.”ld. (quoting S.Rep. No. 109-14, at 39 (2005))efgiore such cases “should not be
moved to federal court undtris legislation . . . .1d. At first blush, thiscase appears to be the
type of case Congress had in mind when ittdchthe local controversy exception. All of the
medical centers at issue are located in Newibbe the prospective class is limited to New
Mexico residents, and, evemough Defendant APP is not a Né#exico citizen, the APP billing
at issue all relates to medicahgees provided in New Mexico.

Again, however, cases from the Tenth Cireunt other jurisdictionare not friendly to
Plaintiffs’ position.See, e.gWoods v. Standard Ins. C@71 F.3d 1257, 1262 (10th Cir. 2014)
(CAFA “should be read broadly,ith a strong preference that irg&ate class actions should be
heard in federal court if progg removed by any defendantRReece v. AES Cor®38 F. App’X

755, 767-68 (10th Cir. 2016) (becauthe local-controversy prowsi is a narrow exception, “all

15



doubts [are] resolved in favor ekercising jurisdiction over ¢hcase”) (unpublished) (internal
guotation omitted).

Under the local controvergxception, codified at 28 8.C. § 1332(d)(4)(A), four
elements must be met for it tp@y: (1) “greater than two-thirdsf the members of all proposed
plaintiff classes in the aggregadre citizens of the Statewhich the action was originally
filed,” here New Mexico; (2) “aeast 1 defendant is a defend&nin whom signifcant relief is

sought,” “whose alleged conduct fasma significant basis for theains asserted,” and “who is a
citizen of the State in which tteetion was originally filed;” (3) t& “principal injuries resulting
from the alleged conduct or anyated conduct of each defendantrevécurred in the State in
which the action was originally filed;” and (4)ddng the 3-year periogreceding the filing of
that class action, no other clasdion has been filed assagithe same or similar factual
allegations against any of the defendants onlbehthe same or other person.” 28 U.S.C. §
1332(d)(4)(A). Plaintiffs bears the burden t@ah by a preponderance of the evidence, that the
exception to the CAFA is applicablichols v. Chesapeake Operating, LLAA8 F. App’x 736,
740 (10th Cir. 2018). Because Plaintiffave, at this point, failed @stablish the first element in
this test, the Court does not analyze the test’s remaining elements.

Regarding the first element, the primary casarfffs rely on insupport of its argument
that it has demonstrated thatégter than two-thirds of thmembers of all proposed plaintiff
classes in the aggregate aitezens of [New Mexico]” isState Farm Mutual Automobile
Insurance Co. v. Dyed9 F.3d 514 (10th Cir. 1994). Thetiee Tenth Circuit held that “the
place of residence is prima facie the domicild.”at 520. Because Plaintiffs limit the proposed

class to New Mexico residents, they argjuat the Court should apply a “commonsense

approach” to this issue. Doc. 35 at 5-6. In otherds, Plaintiffs appear to argue that, given the
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presumption that residence ismpa facie the domicile, commonrse dictates a finding that at
least two-thirds of the New Mexico residentghe class will also be New Mexico citizens.
However, in an unpublished case, the Tenthuitiaready rejected such an application
of Dyer. See Reece v. AES Cqo§38 F. App’x 755, 772 (10th Cir. 2016) (unpublished). The
Reeceplaintiffs had defined their class to inclutidl citizens and/or reidents and/or property
owners’ whose injuries occurredtvin LeFlore County [in Oklahoma]ld. at 768. In arguing
that they satisfied the first promd the local controversy exceptioest, the plaintiffs argued that
“Dyer supports their position that residence is sufficient toatestrate domicile in the absence
of a contrary showing.ld. at 771. Although th®eececourt recognize®yer’s holding that
residence is prima facavidence of domicile, thReececourt also recognized thBier did not
address whether a party was tizein of a particular statéd. at 769, 772. Instea®yer
considered whether a state couldhegatedas a place of citizenship. TReececourt reasoned
that “[e]vidence that is sufficiemb prove that a defendant is raotitizen of a given state is not
necessarily sufficient to affiratively prove that he is at@en of a particular stateld. More
importantly, the court ilReeceheld that “residence alonenst equivalent of citizenshipld.;
see also Nicho|s718 F. App’x at 741 (“We agree with . . . this court’s non-precedential decision
in Reeceand other circuits that reject the applicapibf a rebuttable presnption of citizenship
in the context of a CAFA exception invoked bdie® the mere allegatioof residence.”).
TheReececourt’s holding that “allegtions of mere ‘residencelay not be equated with

‘citizenship™ derives from its earlier published decisioWihitelock v. Leathermad60 F.2d
507 (10th Cir. 1972)d. at 769 (quoting/VVhitelock 460 F.2d at 414). As thiReececourt pointed
out, “a person is a citizen ofséate if the person is domicilédthat state,” and “a person

acquires domicile in a state when the perssides there and intends to remain there

17



indefinitely.” Id. The court further held that while “[@ure inference regarding the citizenship of
prospective class members may be sufficient itcthss is defined as lingtl to citizens of the
state in question,” the plaintiffead defined their class to includiéizens, residents, and property
owners.ld. And “[b]ecause Plaintiffglid not include in their aended petition an unambiguous
limitation confining the class definition to Oklama citizens, they were obligated to do more:
they, perforce, had to marshal and present somsei@&ve substantive evidence (extrinsic to the
amended petition) to establish the Gidena citizenship of the class membetd.”"Because
plaintiffs had failed to maksuch a showing, the court heltht remand was not appropriate
under the local comversy exceptiond. at 770.

Plaintiffs argue thaReecas distinguishable on its facts. They focus on the Tenth
Circuit’'s statement that “[t]hdifficulty in assuming citizenshipased on residence or property
ownership becomes significantlyegter here because the proposed class is not limited in time,
but rather embraces people who lived in, or owned property in, the class area within the last
twenty years.” Doc. 35 at 6 (quotifteece638 F. App’x at 768). The Court agrees that the
plaintiffs in Reeceasked the court to make a fgeater leap of faith thaso the Plaintiffs in this
case. The class definition Reecencluded citizens, residents, and property owners. 638 F.
App’x at 760. It seems logic#that “property owners” codlinclude many people who are
citizens of other states, but whan property such as second horaegental homes in the state
at issue irReeceOklahoma. Plaintiffs’ clasgefinition in the present casenot so broad; it only
includes New Mexico residents. Additionally, the clasRé&ecevas not limited in time. By
defining the class as “people who lived in, omea property in, the clasarea within the last
twenty years,” th&keeceplaintiffs’ citizenship argument claed with the significant possibility

that an erstwhile citizen of Oklahoma may haweved from the state sometime in the preceding
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twenty yearsld. at 768. Here, the class is limited in titoethose residents who were overbilled
for treatment at Lovelace between 2@I@ 2020. Doc. 1 1 93. As a result of these
distinguishing features &teecethe Court rejects Defendants’ argument that the inference of
citizenship Plaintiffs ask this Court to drawsigilar to the inferencthe plaintiffs asked the
court to draw irReece

Although the Court declines to exteReeceas far as Defendants suggéstecaloes
have value to the Court’s presenabssis in two respects. First, tReececourt’s treatment of
Dyeris persuasiveReece638 F. App’x at 772 (holding “[ajemonstration that the proposed
class members are . . . residents of that statenatilbuffice in the absee of further evidence
demonstrating citizenship.”). Fthe reasons discussed abdvger does not compel the
conclusion that the limitation of aads to the residents of a stateams that at least two-thirds of
the class are citizens of the state for purpo$€3AFA’s local controversy exception. Second,
Reececited with approval a publ&d decision from the Severlircuit that is factually
analogous to the present casere Sprint Nextel Corp593 F.3d 669 (7th Cir. 2010).

The plaintiffs there alleged that Sprint conspired witter cell phone providers to
impose artificially high pricefor text-message servide.re Sprint Nextel Corp593 F.3d at
671. “The plaintiffs declared that they weréniging the suit on behalf dhemselves and ‘all
Kansas residents’ who purchdgext messaging from Sprint kel or one of its alleged
coconspirators between January 2005 and Oc&Q@8, when the suit was initiated. But they
also specified that their clasas limited only to those whoYbhad a Kansas cell phone number,
(2) received their cell phorall at a Kansas mailing addressd (3) paid a Kansas ‘USF fee,’
which is applied to all long-diance calls within Kansadd. The case came to the Seventh

Circuit after the district court rejected argument similar to the one Defendants now make:
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plaintiffs failed to meet thir burden under the first prong thie local controversy exception
because they “presented no evidence that twdstuf their proposed class members were in fact
Kansas citizens, as opposed tq;, $acal offices of national corpations or out-of#te students
at Kansas colleges, each of whom mightehansas cell phones and Kansas mailing
addresses.[d. Although the plaintiffs did not submit amyidence about citizengh “the district
court thought that the class defian itself, keyed as it is tansas cell phone numbers and
mailing addresses, made it more likely thanthat two-thirds of the putative class members are
Kansas citizens.Id. at 673.

The Seventh Circuit recognized that this common-sense approach “has some kppeal.”
After all, “[p]eople with Kansasell phones presumably have thbatause they lived or worked
in the state at some time, and the current Kamsailing addresses suggest that they still idio.”
And even though some people have Kansas cell pmambers because they work there, but do
not live there, “one would thinthat the vast majority of indidual Kansas cell phone users do in
fact live in that state and that the vast migjoof them view it as their true homdd. The
Seventh Circuit also acknowledgea@thwhile it is true that some Kansas residents “are college
students from other statesothers, such as sadds, who come to Kansas without the intent to
remain indefinitely . . . it's hard to belietleat those nondomiciliarieseacollectively more than
a drop in the bucket whendbmes to class compositionid. at 673-74. Regarding businesses,
the Seventh Circuit acknowledgttht “any out-of-state compamsi¢hat purchase text messaging
for Kansas cell phones used by their local @ygés and receive bills at a Kansas mailing
address would be part of theass, but not Kansas citizen&d! at 674. Even so, it said, “we
imagine that only a fraction of businesses tis Kansas cell phone service are not Kansas

citizens. All in all, we're inclinetb think that at least two-tlis of those who have Kansas cell
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phone numbers and use Kansas mailing addresstgefocell phondills are probably Kansas
citizens.”ld. Despite recognizing all of thihhe Seventh Circuit still reversed.

The Seventh Circuit described the abovergriees as “[s]ensible guesswork, based on a
sense of how the world workisut guesswork nonethelestd’ It noted that, “[t]here are any
number of ways in which our agaptions about the citizenship tifis vast class might differ
from reality.” Id. It further noted that a majby of district courts havéeld “that a court may not
draw conclusions about the eitinship of class members baigm things like their phone
numbers and mailing addressdsl.”

Although Plaintiffs acknowledgeat oral argument that thepuld have easily met the
first requirement of the local controversy by sim@gfining the class in terms of citizens rather
than in terms of residents, they asserted thatwbuld have later createdmplications for them
at the class certification stage.dther words, Plaintiffs arguede facto requirement of the local
controversy exception to defineetlslass in terms of citizens rattthan residents would create
an unfair dilemma for Plaintiffs. As everyone egs, Plaintiffs’ argument begins, an element in
the test for citizenship is the imtieto remain in the state. Givehis, had Plaintiffs defined the
class as citizens of New Mexico, Defendantthatclass certification ae would argue that
Plaintiffs must complete the Herculean tasklemonstrating that eachember of the putative
class subjectively intends to remain in New Mexigee alsdoc. 35 at 6 (Rintiffs’ Reply
argument that “[s]trictly requinig proof of domicile for all clss members, including proof of
‘intent to remain,” would inject complex indialized inquiries into every class action where
the CAFA’s ‘local controveng exception is at issue.”).he Court does not now opine on
whether, had Plaintiffs defineddltlass as citizens rather thasidents, Plaintiffs would be

required to complete such a Herculean task.
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Instead, the Court notes that previous coartgre of a class-representative plaintiff's
requirements in class action litigan, have repeatedly stated tipddintiffs are the masters of
their own complaint and suggestibat plaintiffs seeking to demnstrate two-thirds citizenship
for purposes of the local contragg exception simply could havefaed the class as citizens of
a stateSeee.g.,In re Sprint Nextel Corp593 F.3d at 676 (“The plaintiffs might have defined
their class as all Kansagizenswho purchased text messagingnfr&print Nextel or an alleged
coconspirator. By using that definition, the pliffs could have guaraeéd that the suit would
remain in state court. There would have beeroncern that out-of-state businesses, college
students, soldiers, and the likenmarised greater than one-thirdtbe class, and it doesn't take
any evidence to establish that Kansas citizeriseerog at least two-thirdsf the members of a
class that is open only ansas citizens.”Nichols 718 F. App’x at 741 (“The need for this
evidence [of citizenship] was Nichols’ own makitge chose to define the class in terms of
residence rather than citizenship . . . . By dafirthe class in terms of residence Nichols saddled
himself with an eientiary burden.”)Reece638 F. at 774 (“We understand that evidence of
class citizenship might be difficult to producetlis case. That difficulty, however, is to a
considerable degree a functiontleé composition of the classsigned by plaintiffs. The local
controversy exception is designeckttwsure that state courts hear cases of a truly local nature.”)
(quotingEvans v. Walter Industries, Inel49 F.3d 1159, 1166 (8th Cir. 2006))).

The Seventh Circuit iSprintalso noted a different alteringe for the plaintiffs in that
case. It suggested plaintiffs

might have submitted evidea that two-thirds of thelass members were indeed

Kansas domiciliaries or businessesvéai that there are probably hundreds of

thousands of putative claseembers, if not more, itvould be infeasible to

document each class membertzenship individually, buthe district court could

have relied on evidence going to the citelgip of a representative sample. This
evidence might have included affidavitssoirvey responses which putative class
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members reveal whether they intend to renralkansas indefinitig, or, if they are

businesses, their citizenshipder the relevant test. Givérose results and the size

of the sample and the estimated size effloposed class, thigstrict court could

then have used statistical principlegeéach a conclusion as to the likelihood that

two-thirds or more of the proposetlass members are citizens of Kansas.

Statisticians and scientists usually want at least 95 percent certainty, but any

number greater than 50 pertevould have allowed the sirict court to conclude

that the plaintiffs had ésblished the cigenship requirement by a preponderance

of the evidence.
593 F.3d at 675-76 (internal citations omitted). ASjmint,the Court has no statistical data
before it. Because Plaintiffs defitigeir class in terms of residennot citizens, and because they
present no other evidence to establish citizenshipe class members, the Court finds that they
have not met their burden to show that greatan tivo-thirds of the class are citizens of New
Mexico?3

Recognizing the possibility that the Courtgimi reject its locatontroversy exception
argument, Plaintiffs alternatively argue ttia@ Court should give them the opportunity to

conduct discovery as to the citizenship of theschasmbers. Doc. 25 atbl. “[Dlistrict courts
have the inherent authority to manage theckets and courtrooms with a view toward the
efficient and expedient resolution of casedgits v. Cashco, IngNo. 19-cv-800, 2020 WL
1553845, at *5-6 (D.N.M. Apr. 1, 2020) (quotiljetz v. Bouldin136 S. Ct. 1885, 1892, (2016)

(collecting cases where disiricourts exercised inhereatithority in a variety of

circumstances)). “This includes# inherent and legitimate authtgr. . . to issue process and

3 Although the Court today issuesttecision case precedent requiiteslso recognizes that the
decision embraces what appears to be a troutdbogle-standard. In situations like this, where
defendants remove a CAFA case to federal cdefendants have the burden to establish the
amount in controversy. Tmeet this burden, undelammond defendants are permitted to
incorporate data related todividuals who are unlikely to reeéthe class definition. Where
defendants provide no statistics or formula torally estimate how many of the individuals
identified are likely to meahe class definition, the amountcontroversy is based on
guesswork. When the burden shtfisplaintiffs under the localontroversy exception, however,
guesswork is not good enough.
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other binding orders, ingtling orders of discovery . . . , ascessary for the court to determine
and rule upon its own jurisdiction . . . Kitts, 2020 WL 1553845, at *5-6 (quoting.S.
Catholic Conference v.brtion Rights Mobilization, Inc487 U.S. 72, 79 (1988) (citation
omitted)).

In considering Plaintiff's request, the Cotecognizes that much of the information
Plaintiffs would need to dematnate citizenship is in one d&oth Defendants’ possession. The
Court further recognizes thBefendant APP removed the cdsdederal court soon after
Plaintiffs filed it in state cournd that, rather than entering@heduling order for discovery, the
Court has delayed entering a scheduling opgeding resolution of thpresent motion to
remand. Doc. 27. As a result, Plaintiffs havé mad an opportunity to conduct discovery on the
guestion of jurisdiction. Thes@rsiderations militate in favaf allowing some limited
discovery directed to the gstéon of class citizenship.

On the other hand, the Court is mindéfithe Tenth Circit’'s admonition inHammond
that resolution of jurisdictionassues should not “bog[] [cases] dow mini-trials before they
have even begunHammond844 F.3d at 913. “At this stage, \neejust trying to decide the
forum for the dispute, ridiability or damages. And a moeggressive inquirinto the likelihood
of success on the merits would invite delaypsl costs more appropriately reserved for
adjudicating the merits #m choosing the forumld. As Plaintiffs notediuring oral argument,
proof of citizenship creates a difficult burdeechuse, unlike residenayitizenship considers a
person’s intent to remain in the State. Plaintiffs’e not proposed aurse of discovery that
would allow them to obtain inforation they would need to esteh citizenship without inviting
delays and costs more approfelg reserved for adjudicatirte merits than choosing the

forum. Nonetheless, the Court is inclined to allownited discovery and will allow Plaintiffs the
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opportunity to submit to the refal judge a proposal for lirr@d discovery on the question of
citizenship.SeeKitts, 2020 WL 1553845, at *6 (allowing expedited discovery and supplemental
briefing before deciding the citizenship questior)e referral judge magiso set deadlines for
supplemental briefing based on whatever discovery schedule the referral judge orders.
CONCLUSION

For the reasons explainedawe, the Court takes Plaintifiglotion for Remand (Doc. 25)
UNDER ADVISEMENT.

Because the Court has not yetedmined if it should exercissubject matter jurisdiction
over this matter, the Court will stay itding on Defendant Lovelace Health System, LLC’s
Motion to Dismiss for Failure to State a Cla@mnd Motion to Strike Improper Class Definition

(Doc. 11) until after the Motion to Remand is resolved.

Steven C. Yaghfough
UNITED STATES MAGISTR JUDGE
Presiding by Consent
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