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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ERICK LAY,

Plaintiff,
V. Civ.No. 20-280SCY/KK
WAL-MART STORES EAST, L.P.,

Defendant.

ORDER GRANTING PLAINTIFF’'S MOTION TO ADD EXPERT WITNESS

THIS MATTER is before the Court on &hhtiff's Opposed Motion to Supplement His
Expert Disclosure to Add aixpert Witness (Doc. 26) Nfotion™”), filed October 16, 2020.
Defendant filed a response in oppositionthe Motion on October 30, 2020, (Doc. 27), and
Plaintiff filed a reply insupport of it on Novendy 9, 2020. (Doc. 30.) Having reviewed the parties’
submissions, the record, and thievant law, and being otherveisully advised, the Court FINDS
that Plaintiff's Motion is well-taken anshould be GRANTED as set forth below.

I. Factual Background and Procedural History

Plaintiff Erick Lay alleges that he suffered/see injuries when he slipped and fell on water
on the floor of Wal-Mart Store & 850 on or about June 16, 2018. (DbQ at 1; Doc. 10 at 1.)
As a result of this accident, Plaintiff filee Complaint for Personal Injury in state court on
December 20, 2019, asserting negligence claimssigBiefendant Wal-Marstores East, L.P.
and seeking compensatory damages. (Doc. 1-2 at 1-3.) Defeedevied the case to this Court
on March 30, 2020 on the basis of divigrgurisdiction. (Doc. 1 at 1-7.)

The Court entered an Ordeddpting Joint Status Report aRdovisional Discovery Plan
with Changes and Setting Case Management libesd“Scheduling Order”) in this case on May

12, 2020. (Doc. 15.) Inthe ScheadgjiOrder, the Court set expdisclosure deadlines of August
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3, 2020 for Plaintiff and Septdrar 18, 2020 for Defendantld(at 1-2.) Discovery in this matter
is set to close on December 28, 2020. &t 2.)

On August 3, 2020, Plaintiff timely disclosedreeal treating physicians as witnesses who
may offer expert testimony at tria(Docs. 22, 27-1.) He did notsdiose any retained experts at
that time. (Doc. 27-1.) About a montater, on September 10, 2020, Defendant produced
approximately 3,000 pages of Plafit's medical records from Preskgrian Healthcare. (Doc. 26
at 1; Doc. 30 at 2-4.) Plaintiff did not have agbf these records befdieat date. (Doc. 30 at
2.) To give its expert suffient time to reviewthese records, Defenaa with Plaintiff's
concurrence, obtained an extension of ¥pest disclosure deadknthrough October 20, 2020.
(Docs. 23, 24.)

Defendant disclosed its expert, G. Theodore Davis, M.D., on October 7, 2020. (Doc. 27-2
at 1-3.) According to Defendant’s disclosure, Davis is expected to testify that the accident at
issue did notause the serious injuries Plaintiff attributes taitd did not aggravate any pre-
existing conditions, and that “Plaintiff's peedsting factors and conditions are the likely
explanations for Plaintiff's #atment and related costsld.(at 1-2.) Defendant also produced Dr.
Davis’ report on October 7, 2020(Id. at 2.)

Plaintiff filed the Motion presdtly before the Court nine gla after Defendant disclosed
Dr. Davis. (Doc. 26 at 1.) I, Plaintiff seeks leave to “spfement” his August 3, 2020 expert
disclosures “to add an expert witness” tideess the “causation dige” Defendant’'s expert
disclosure revealedId,) Defendant opposes Plaifisfrequest. (Doc. 27.)

II. Analysis

! Specifically, according to Defendant'sdiosure, Dr. Davis will opine “that Plaintiff did not sustain herniated discs,
radiculopathy, or other lumbar spine disorders as a result of his fall on June B3,’[ZDbc. 27-2 at 1.)

2 Defendant attached its expert disclosure to its respgonB&intiff's Motion but did not attach Dr. Davis’ report.
(See generallfpoc. 27-2.)
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Plaintiff styles his motion asne to “supplement” his originaixpert disclosures pursuant
to Federal Rule of Civil Procedure 26(e). (D26.at 1.) In pertinerpart, Rule 26(e) provides
that a party who has made a disclosafrexpert testimony under Rule 26(a)(2)

must supplement or correct its disclosure . . . in a timely manner if the party learns

that in some material respect the disctesar response is incomplete or incorrect,

and if the additional or corrective infoation has not otherwise been made known

to the other parties during thesdovery process or in writing.

Fed. R. Civ. P. 26(e)(1).

Under Rule 26(e), “[tlhe purpose of supmientary disclosures is just that—to
supplement.”Metro Ford Truck Sales, Inc. v. Ford Motor Cd45 F.3d 320, 324 (5th Cir. 1998).
Thus, “Rule 26(e)(1) ‘permits supplementapaoets only for the narre purpose of correcting
inaccuracies or adding information that was natilable at the time of the initial report.”
Seidman v. Am. Family Mut. Ins. Cblo. 14-CV-03193-WJM-KMT, 2016 WL 9735768, at *5
(D. Colo. May 26, 2016xff'd, No. 14-CV-3193-WJM-KMT, 2018VL 6518254 (D. Colo. Nov.

3, 2016) (quotingMinebea Co. v. PapsE31 F.R.D. 3, 6 (D.D.C. 2005)3ge also Leviton Mfg.
Co. v. Nicor, Inc. 245 F.R.D. 524, 528 (D.N.M. 2007) (Ri2&(e) “does not give license to
sandbag one’s opponent with claiarsd issues which should have been included” in an original
disclosure). Supplemental disclosures under R&(e) “are not intended to provide an extension
of the expert designation and report production deadliNetro Ford Truck Sales, Incl45 F.3d

at 324.

The foregoing authority showthat Rule 26(e) is not thproper vehicle for the relief
Plaintiff seeks. Plaintiff is nadeeking leave to “supplement’shoriginal expert disclosureisg.,
to correct an inaccuracy in the disclosures @ didcrete information that was unavailable when

he made them.Seidman 2016 WL 9735768 at *5. Rather, he is seeking leave to disclose a

completely new expert and produbat expert's completely newpert. Moreover, he is seeking
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this relief well after his August 2020 expert disclosure deadlinestgassed. In other words, he
is asking the Court to reopen his “expagsignation and report production deadlinglétro Ford
Truck Sales, In¢.145 F.3d at 324. &intiff erred in trying to us®ule 26(e) to accomplish this
purpose. ld. Nevertheless, Plaintiff's error is one fofrm, not substance. The Court therefore
declines to rely on that emrto deny Plaintifs request. $eeDoc. 27 at 3-6.) Instead, the Court
will consider the merits of the requestder the correct procedural rules.

For the Court to reopen Plaintiff's expert desure deadline, Plaintiff must first show
excusable neglect for his failure to timely disgdahe expert he nowedes to add, pursuant to
Federal Rule of Civil Procedure &@eeFed. R. Civ. P. 6(b)(1)(B) (“When an act may or must be
done within a specified time, the court may, jood cause, extend the time . . . on motion made
after the time has expired if tiparty failed to act because ofoesable neglect.”). “[E]xcusable
neglect under Rule 6(bh¥ a somewhat elastic concept anchag limited strictly to omissions
caused by circumstances beyonddbetrol of the movant.’Pioneer Inv. Servs. Co. v. Brunswick
Assocs. Ltd. P’shiip07 U.S. 380, 392 (1993) (quotation maoksitted). “[T]he determination is
at bottom an equitable one, taking accountliofedevant circumstancesurrounding the party’s
omission.” Id. at 395.

If the Court finds excsable neglect under Rule 6, Plaihtifust then sbw good cause to
modify the Scheduling Order’'s expalisclosure deadline under Federal Rule of Civil Procedure
16. SeefFed. R. Civ. P. 16(b)(4) (“A schedule mayredified only for good cause and with the
judge’s consent.”). “Trial courtsave considerable discretiondatermining what kind of showing
satisfies this good caa standard."Tesone v. Empire Mktg. Strategi€gd2 F.3d 979, 988 (10th
Cir. 2019) (brackets and ellipses omitted). Factaurts consider in rkang this determination
include whether the moving party “has been generally diligent,” whether the moving party’s need

for more time was foreseeable, the risk ofainmess to the moving party, and the “possible
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prejudice to the party opposing the modificatiofd” The Court will consider Plaintiff's request
for the Court to reopen his expert disclosdeadline in light of the foregoing standards.

A. Whether Plaintiff has shown “excusableneglect” for failing to timely disclose
a causation expert under Rule 6

As noted above, Plaintiff timeldentified several treating phiggans who may offer expert
testimony on August 3, 202dDocs. 22, 27-1.) However, accord to Plaintiff, his counsel did
not realize that Defendant intended to retain dioa expert to disputéhe cause of Plaintiff's
lumbar spine injuries until counsel receivedo¥®00 pages of medicadcords on September 10,
2020 and Defendant’s expert disslioe on October 7, 2020. (Doc. 26 at 1-2; Doc. 30 at 2-4.)
Plaintiff filed the present Motion s&ing leave to designate and disclose a retained expert to testify
regarding the cause of Plaiffisfinjuries on October 16, 2020, gnhine days after Defendant’s
expert disclosure.

Defendant emphasizes that it asserted its intedispute causation in its Answer and in
the parties’ Joint Status Report and Provisiddigcovery Plan, both of which were filed long
before Plaintiff's expert disclosudeadline expired. (Doc. 27 at 1-2, 6ségDoc. 1-2 at 1@&nd
Doc. 10 at 8.) However, Defendant’s assertionshese pleadings are boilerplate, and it is
therefore excusable thataiitiff's counsel did not understand thémindicate an intent to retain
a medical expert to dispute the caos®laintiff's spinal injuries.That Plaintiff's counsel did not
receive the voluminous medic&laords supporting Defendant’s catisa challenge until after her
client’s expert disclosure deadti further explains her failure tomely anticipate the challenge.

In short, taking all of the relevant circumstam@eto account, the Court finds that Plaintiff has
shown excusable neglect forliag to timely disclose the @ert he now seeks to add.

B. Whether Plaintiff has shown “good cause” to modify his expert disclosure
deadline under Rule 16
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Having found that Plaintiff hashown excusable neglect for fag to timely disclose his
new causation expert under Rule 6, the Cowrst next determine whether he has shown good
cause to modify the delige for him to disclose this expeunder Rule 16. In this regard, the
Court first finds that Plaintiff has generally beiigent in meeting his discovery deadlines in this
case. Inter alia, the parties exchanged written discovbefore Defendant nsoved the case to
federal court, (Doc. 1-2 at 15-17); and, as esly noted, Plaintiftimely disclosed several
treating physicians as witnesses who mayradigert testimony on Agust 3, 2020. (Docs. 22,
27-1)

In addition, the Court concludes that, whilaiRtiff's need to retain a causation expert
may have been foreseeable from the beginningeotéise in the broad sense that causation is an
element of every negligence claim, the needddress Defendant’s causation challenge only
became apparent after its September 10 medezard production and its October 7 expert
disclosure, both of which occurred after Plaintigoert disclosure deadline had already expired.
Up to that point, Plaintiff does appear to hawederestimated” Defendant’s position on causation,
as he candidly admits. (Doc. 30 at 4.) Howegeren the size and timing of the medical record
production in particular, he has providedaamlequate explanation for why he did so.

The Court further finds that the risk of unfagss to Plaintiff if he is not allowed to add a

causation expert is significan€Causation is an essentiatelent of Plaintiff's claimsZamora v.
St. Vincent Hosp2014-NMSC-035, 1 22, 335 P.3d 1243, 1249.hdlit an expert to dispute Dr.
Davis’ opinion that the accident esue did not cause or aggravdis spinal injuries, Plaintiff
would risk losing most or all dfis claims on summary judgment oratited verdict, solely as the
result of a procedural error.

Conversely, the Court finds that the possiblguyatice to Defendant Plaintiff is allowed

to add a causation expert is slight. Plaintiff basrred that his causatiempert “is now ready to
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be designated and provide his report,” (Doc 30 aand discovery does not close until December
28, 2020. (Doc. 15 at 2.) Thus, Defendant wileljkhave sufficient timéo depose Plaintiff's
new expert within the case management deadlime€drt originally set. Also, there is currently
no trial setting to be delayed if a discovery aesten were to become cessary. In addition, the
Court can largely ameliorat@ya prejudice Defendant might othase face by granting it leave to
produce a supplemental expert regortebut Plaintiff's expert'seport, should théatter exceed
the scope of Dr. Dasli original report.

Having weighed the relevant circumstances in accordancelegbne 942 F.3d at 988,
the Court in its discretion finds thRtaintiff has shown good cause for the Court to modify his
expert disclosure deadline antbev him to disclose an expertha will testify regarding the cause
of his injuries. The Court will therefore graRlaintiffs Motion, subjecto the terms set forth
below.

[ll. Conclusion

IT IS THEREFORE ORDERED as follows:

1. Plaintiff's Opposed Motion t8upplement His Expert Dikxsure to Add an Expert
Witness (Doc. 26) is GRANTED. &htiff may designate an expéd testify regarding the cause
of his injuries and musnake all required disclosures regaglithis expert pursuant to Federal
Rule of Civil Procedwr 26(a)(2) no later thavlonday, November 23, 2020

2. Plaintiff must make hisausation expert available to be deposed as promptly as
possible after the expas disclosed; and,

3. Defendant may produce a supplemental exegart to rebut Rlintiff's expert's
report to the extent that the latter exceeds the sobpg. Davis’ originalreport, no later than

Monday, December 21, 2020
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IT 1S SO ORDERED.

Codarhalle

KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE



