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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

BRYCE FRANKLIN,
Petitioner,
VS. No. CIV 20-0358B-JFR

ATTORNEY GENERAL FOR
THE STATE OF NEW MEXICQ

Respondent.

MEMORANDUM OPINION AND ORDER

THISMATTER comes before the Court dime Plaintiff'sMotion to Toll (1) Year Time
Limit to File [28 U.S.C. 8] 2254 Habeas Appeal forlB33-CR-2012-184 filed April 20, 2020
(Doc. 1)(“Motion”). Plaintiff BryceFranklinseeks to challenge his state murder convistiand
asks the Court to tol8 U.S.C. § 2244’sneyear habeas limitation periodTheHonorable John
Robbenhaar, United States Magistrate Judge for the United States Distrido€Cthe District of
New Mexico,previously explainethat theMotion maynot be viableasthe habeaslaimsappear
to betime barred See Memorandum Opinion and Ordefiled September 20, 2020 (Doc.
5)(“*ScreeninglOQ”). Franklin hadan opportunityeither toprosecute his habeas claims amd
try to establish grounds for twig, or, alternatively, withdravany habeaslaims so that the Motion
doesnot count as his first habeas proceedirgeeScreening MDO at 8 Because Franklihas
nottimely responded to Magistrate Judge Robbenharr’'s Screening, h@QCourt willdeny the
Motion and dismiss this matter without prejudioegefiling.

BACKGROUND

The Court cites thdollowing background information from tHdotion, seeMotion & 1-
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3, and Franklin'sstate court criminal docke€Case NoD-1333-CR-2012-184, whichis subject

to judicial notice SeeUnited States v. Ahidley, 486 F.3d 1184, 1192 n.5 (10th Cir. 28@7i)(g

thatcourtshave “discretion to take judicial notice of publidlied records. . . and certain other
courts concerning matters that bear directly upon the disposition of the case at Méankd&)l v.
Dowling, 672 Fed. App’x 792, 794 (10th Cir. 2016) (concluding ttrettdas courts may take
“judicial notice of the stateourt docke sheet to confirm the date that each [state] motion was
filed”).!

Franklinis incarcerated in the Guadalupe County Correctional FaitilBanta Rosa, New
Mexico. SeeMotion at 4. He initiatedthis case by filing the Motioon April 20, 2020 See
Motion at 1 In the Motion, Franklin seeks to toll the epear limitation period applicable &
federal 28 U.S.C. 8§ 2254 habeas petitidBeeMotion at 1. Franklin intends to challenge his
statemurder convictionsn Case No. BL333CR-2012-184based on ineffective assistance of
counsel; “inherent improbablility];” and discovery violation8/otion at 1-2 SeeState of New

Mexico v. Franklin 13" Judicial District CourtCase NoD-1333<CR-2012-184 State of New

1 Mitchell v. Dowlingis anunpublishedpinion, but the Court can rely on anpublished
opinion to the extent its reasoned analysigassuasiven the case before it.SeelOth Cir. R.
32.1(A), 28 U.S.C. Unpublisheddecisions are not precedential, but may be cited for their
persuasiveralue.”). TheUnited States Court of Appeals for thenth Circuit has stated:

In this circuit, unpublished orders are not binding precedent And we have
generally determined that citation to unpublished opinions is not favored. However, if an
unpublishedpinion or order and judgment haarsuasive alue with respect to a material
issue in a case and would assist the court in its disposition, we allowiancitathat
decision.

United States v. Austji26 F.3d 1266, 1274 (10th Cir. 2005J.he Tenth Circuitconcludes that
Mitchell v. Dowling haspersuasive value with respect to a material issue, and will assist the Court
in its disposition of this Memorandum Opinion and Order.
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Mexico, County of Cibola. It appeatbat Franklin seeks additionaime to file his formal 28
U.S.C. 8§ 2254 habeas petitibacause o€0OVID-19 restrictions in his prisoand hopes that any
formal § 2254 petition will relate back to the April 20, 2020 filing dageeMotion at 12.

TheCourt referred the matter to Magistrate JuBgdbenhaafor recommended findings
and disposition, and to enteon-dispositive orders.SeeOrder of Reference Relating to Prisoner
Cases enteredpril 21, 2020(Doc. 2). On September 20, 2020, Magistrate JuRmbbenhaar
issued &creening MOO SeeScreening MOO at 1. The Screening M&& out the state court
timelineg explained the statute of limitations, in light of Franklin’s request for tqllang fixed a
deadline for Franklin to pursue habeas relief in this c&&eeScreening MOO at-8; Castro v.
U.S, 540 U.S. 375, 382 (2003JA] district court may not recharacterize a pro se litigamiotion
as a request fofhabeas] relief...—unless the court first warns the pro se litigant about the
consequences of the recharacterization, thereby giving the litigant an opportunity to tbentest
recharacterization, or to withdraw or amend the mdtjon

The state court docket reflects that2015, a jury convicted Franklin of firstegree
murder, tampering with evidence, and unlawful use an ATM ca8ke Verdicts entered

September 3, 2015 in State of New Mexico v. FranKlmrteenth Judicial District Court, County

of Cibola, State of New Mexico, Case ND:1333CR-2012-184. The state court sentenced
Franklinto life imprisonment with the possibility of parole after 30 yeageeVerdicts entered

September 3, 2015 in State of New Mexico v. FranKlmrteenth Judicial District Court, Cotyn

of Cibola, State of New Mexico, Case ND:1333CR-2012-184 The state court entered
Judgment on the conviction and sentenceAugust 24, 2015. SeeJudgment/Order entered

August 24, 2015 irState of New Mexico v. FrankljThirteenth Judicial DistricCourt, County
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of Cibola, State of New Mexico, Case No. D-133R-2012-184.

Based on the life sentenderanklinfiled a direct capital appeal with the New Mexico
Supreme Court (NMSC).SeeCase No. 9-SC35577,Statement of Issues filed the Suprem
Court of the State of New Mexico @rctober 29, 2015 TheNMSC affirmed the conviction and
sentence on October 19, 201%Bee Case No. S-SCG35577 Decision: Affirm filed in the
Supreme Court of the State of New Mexico on October 19,.200e state dockstreflect
Franklin did not seek certiorari review with t8apreme Court of the United States (“SCOTUS").

SeeCase NoD-1333CR-2012-184Docket Sheein State of NewMexico v. Franklin Case No.

S-1SG35577, Docket Sheet in Supreme Court of the State of New Mexiéoanklin’s
conviction therefore became final no later tanuary 18, 2018.e., the first business day after

expiration ofthe ninety-dayfederal certiorarperiod. SeeRhine v. Boone, 182 F.3d 1153, 1155

(10th Cir. 1999)(concluding thatherethe defendant fails to seek certiorari reviélowing an
unsuccessful direct appeal, the conviction becomes final aftairteg-day SCOTUScertiorari
period has assed).

The state docket reflectisere was no substantive activity in the state criminal foagbe

next 288 days SeeCase N0.D-1333CR-2012-184 Docket Sheet State dfew Mexico v.

Franklin. On November 2, 2018, Franklin filed motions seeking a new trial and discoGag

Case NoD-1333CR-2012-184 Docket Sheebtate oNew Mexico v. Franklin Motion for Leave

to Conduct Discoveryfiled November 2, 2018nd Motion for a New Trial BasedhdNewly
Discovered evidence filed November 2, 201&imse NoD-1333CR-2012-184,State of New

Mexico v. Franklin Asthe Screening MO®xplains, howevethose motionslonot toll the one

year habeas limitation periodThe Screening MOO state:
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The Tenh Circuit has repeatedly found that a state motion seeking discovery does
not trigger tolling for purposes of federal habeas reviédeeWoodward v. Cline, 693
F.3d 1289, 12921294 (10th Cir. 2012)(addressing motion seeking DNA discovery);
Levering v.Dowling, 721 Fed. App’x 783, 787 (10th Cir. 2018)(motion for transcripts and
exhibits);Mason v. Watts, 590 Fed. App767, 769 (10th Cir. 2014)(motion seeking court
documents).

As to the motion for a new trial, 8 2244(d)(2) only tolls the pe&r peria during
the pendency of a “properly filed application for State joosiviction or other collateral
review.” 28 U.S.C. § 2244(d)(2). “[A]n application is ‘propeiilgd’ when its delivery
and acceptance are in compliance with the applicable laws &sdgoverning filings,
including timeliness. Garza v. Wyoming State Penitentiary Ward8A8 Fed. App’x
910, 912 (10th Cir. 2013)(emphasis in origin@iotingArtuz v. Bennett, 531 U.S. 4, 8
(2000)). SeealsoHabteselassie v. NovakR09 F.3d 1208, 121 (10th Cir. 200Q)'We
believe that ‘a properly filed application’ is one submitted according to the sstate
procedural requirements, such as the rules governing the time and place of filing. . . .
[Federal] district courts should not inquire into its reef).

NMRA 5-614(C) provides that a motion for new trial based on newly discovered
evidence must be “made only before final judgment, or within two (2) years therbatter
if an appeal is pending the court may grant the motion only on remandaafsthé New
Mexico case law confirms that the twear period runs from the date of entry of the
criminal judgment. SeeState v. Aguilar, 451 P.3d 550, 589.M. 2019) (“[A motion for
new trial based on newly discovered evidencemay be filed withintwo yearsafter the
trial underRule 5614(CY); State v. Moreland157 P.3d 728, 732 (N.M. Appaff'd, 185
P.3d 363N.M. 2008) (for purposes of Rule@4(C), final judgment means the date the
sentence is imposed, rather than the date of the ver8ietle v. Casillgs2011 WL
5041190, at *1 (N.M. Ct. App. July 6, 201{)ejecting ‘argument that thgnewly
discovereflevidence was not discoverable witlivo yearsof the judgmeri). The state
court entered Franklin’s criminal judgment on August 24, 2015, and he fildgiulbes
614(C) motion for a new trial over three years later, on November 2, 2018. Accordingly,
such motion was not “properly filed” for purposes of § 2244(d)(2) and did not toll the one
year federal habeas period.

ScreeninglOO0 at 45.

The Screening MOO concluslthat because there was othertolling activity within one

year after theJudgmentbecame final on January 18, 20it8appearghatthe habeas statute of

limitations expired one year later, on January 18, 20%8eScreening MOO at 6.Franklinfiled

the Motion after that deadline, on April 20, 2028eeMotion at 1. Basedrothis timeline, the
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Screening MOGses out two options for Franklin. SeeScreening MOO at-8. Franklinis
entitled todismiss this action without prejudicer alternatively,pursue his § 2254 clairmend
address the timbar. SeeScreening MOO at 7.The Screening MOO sta¢hat if Franklin
wishes to pursue 8§ 2254 relief now, he must: (i) file his claims on the proper § 22b4aial (i)
show cause why the habeas claims are nothameed. SeeScreening MOO at 7.The Clerk’s
Office mailed Frankh a form § 2254 petition, if he wishto prosecute habeas claims in this
proceeding. SeeScreening MOO at 7. The Screening MOO fursgtates
If Franklin does not wish to prosecute his § 2254 claims right now, he may simply

decline to respond to this Order. The failure to timely comply with the above da®cti

(file the proper formandinclude a showcause response addressing timeliness) may result

in dismissal of this action without further notice.
Screening MOO at 7.

The Screening MOQ@iIso clarifiesthat if Franklin elects not to pursuebeas relief in this
action the Motion will not count as his “first” 8§ 2254 habeas actiddcreening MOO at 7. This
distinctionis importantpecause, if the Motion counts as Franklin’s first § 2254 action, the Court
lacks jurisdiction to consider any successive habeas claims without authorizatioinéUnited
States Court of Appeals for the Tenth Circuee28 U.S.C. § 2244(b)(3)(A).

The deadline to file a form § 2254 petition, if Franklin is inclined to pursue habeas relief,

is October 20, 2020. Franklin has not comegbr otherwise respord to the Screening MOO.

LAW REGARDING WARNINGSUNDER CASTRO V. United States

A prisoner in state custody may seek federal habeas corpus relief under 28 U.S.C. § 2254.
Section 2254 provide$[A] district court shall entertain an application for a writ of habeas corpus
in behalf of a person in custody pursuant to the judgment of a State court only on the ground that
he is in custody in violation of the Constitution or laws or treaties of the United.5te284J.S.C.

-6 -



Case 1:20-cv-00358-JB-JFR Document 6 Filed 10/28/20 Page 7 of 10

§ 2254(a). The Antiterrorism and Effective Death Penalty Acteended § 2254 limits federal
courts’ power to grant an application for a writ of habeas corpus. One suchidimitathe
jurisdiction bar applicable to second or successive habeas petitions. disthiet court
automatically has jurisdiction over a defendant’s fira2§4proceeding. See28 U.S.C. 8§ 2254;
2244(a). Absentthe Court of Appeals’ prior authorization, howevelistrict courts lack
jurisdiction to consider second or successive § 2254 claifee28 U.S.C. § 2244(b)(3)n re
Cline, 531 F.3d 1249, 1251 (10th Cir. 2008)(“A district court does not have jurisdiction to address
the merits of a second or successive 8§ 2255 or 28 U.S.C. § 2254 clainthentilnjted States
Court of Appeals for the Tenth Circuit] has granted the required authorization.g{igust
omitted).

In light of these limitationsthe Supreme Courbf the United Statesstablished a special
procedure for situations where, as here, the petitivistres to challenge his state convictidmst

does filea formal28 U.S.C. § 2254 habeas petitio®eeCastrov. United Statess40 U.S.375,

382 (2003). Before “recharacteriz[ing] pro se litigant’'s motion as a request for relief undgr [
2254,” the Court must “warn[ ] [him] about theonsequencesf therecharacterizatiah Castro

v. United States540 U.S.at 382. This procedurds known as a Castrowarning,” or ‘Castro

notice.” Castrov. United Statess40 U.S.at383. The Court must notify getitioner that hes

using his “first”§ 2254habeas motion, and “any subsequé&2254]motions will be subject to

the restrictions on ‘second or successive’ filingLastrov. United Stateb40 U.Sat382. The

court must also give the “litigant an opportunity to withdraw the motion or to amend it so that i

contains all th¢habeasklaims he believes he has Castrov. United States540 U.Sat383.

LAW REGARDING DISMISSAL WITHOUT PREJUDICE
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Rule 41(b) of the Federal Rules of Civil Procedure authorizes the involuntary @ikafiss
an action “[if the plaintiff fails to prosecute or to comply with the [Federal Rules of Civil

Procedure] or a court order.Fed. R. Civ. P. 41(b) See alsoAdvantEdge Bus. Grp. v. Thomas

E. Mestmaker & Assocs., Inc., 552 F.3d 1233, 1236 (10tH2C9)“A district court undoubtedly

has discretion to sanction a party for failing to prosecute or defend a case admigitd comply
with local or federal procedural rules(iiternal citation omitted). As the Tenth Circuithas
explained “the need to prosecute one&kim (or face dismissal) is a fundamental precept of

modern litigation . ..” SeeRogers v. Andrus Transp. Servicb62 F.3d 1147, 1152 (10th Cir.

2007). “Although the language of Rule 41(b) requires that the defendant file a motion to dismiss,
the Rule has long been interpreted to permit courts to dismiss actions suafepanpdaintiff's
failure to prosecute or comply with the rules of civil procedure or coudfders.” Olsen v.
Mapes 333 F.3d 1199, 1204 n. 3 (10th Cir. 2003).

“Dismissals pursuant to Rule 41(b) may be made with or without prejudice.” Davis v.
Miller, 571 F.3d 1058, 1061 (10th Cir. 2009). If dismissal is made without prejudice, “a district
court may, without abusing its discretion, enter such an order without attention to anygrarticul

procedures.” Nasious v. Two Unknown B.I.C.E. Agents, at Arapahoe Cty. Justice Center, 492

F.3d 1158, 1162 (10th Cir. @0). Because “[d]ismissing a case with prejudice, however, is a
significantly harsher remedythe death penalty of pleading punishmerithie Tenth Circuit has]
held that, for a district court to exercise soundly its discretion in imposing suctlta itesust

first consider certain criteria.”Nasious v. Two Unknown B.l.C.E. Agents, at Arapahoe Cty.

Justice Centerd92 F.3d at 1162.Those criteria includeithe degree of actual prejudice to the

defendant; the amount of interference with the judicial process; the culpability bfighet;
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whether the court warned the party in advance that dismissal of the action would be a likely

sanction for noncompliance; and the efficacy of lesser sanctioNasious v. Two Unknown

B.I.C.E. Agents, at Arapahoe Cty. Justice Center, 492 F.3d at 1162 (internal quatatited.

ANALYSIS
In his Motion filed April 20, 2020, Franklirseekghe toll the oneyear habeas limitation
SeeMotion at 2. It appearshat Franklin filed the Motion as a placeholder whilegrepared
hisformal habeagpetitionin the hopes that his § 2254 claims would relate back to April 20, 2020

Consistent withCastrov. United StatesMagistrate Judge Robbenhaearned Franklinthat it

appears any 8 2254 claims are tibeerel. SeeScreening MOO at-I. Magistrate Judge
Robbenhaar alsbas giverFranklin an opportunity to file a § 2254 petition that includes all the
claims he hasnd toaddress the timbar, or alternatively, take no action so tthecase maype
dismissed without prejudice. In light of Franklin’s decision to take no actiorsponse tdhe
Screening MOO, and because he has had over six months from case opédieng formal 8§
2254 petition, the Court will deny the Motion and dismiss this matter without prejudice.

dismissal will be without prejudice, after considering the factordasious v. Two Unknown

B.l.C.E. Agents, at Arapahoe Cty. Justice Centdioreover, thisaction will not count as

FranKin's “first” § 2254 habeas proceeding for purposes of 28 U.S.C. § 2244.

IT ISORDERED that: (i)the Petitionets Motion to Toll (1) Year Time Limit to File [28
U.S.C. 8] 2254 Habeas Appeal forlI333-CR-2012184, filed April 20, 2020 (Doc. 1js denied
(i) this civil actionis dismissedvithout prejudiceand (i) the Court will enter a separafénal

Judgment disposing of this civil case.
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Bryce Franklin

Guadalupe County Correctional Facility
Santa Rosa, New Mexico

Pro se petitioner
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