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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JAMES WHITEHEAD,
and AUBREY DUNN,

Plaintiffs,
VS. Civ. No. 20-491 JAP/LF

TRISTANNA BICKFORD, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

On April 17, 2020, Plaintiffslames Whitehead and Aubrey Duiiled an AMENDED
COMPLAINT TO RECOVER DAMAGES DUE TO DEPRIVATION OF CIVIL RIGHTS
VIOLATIONS OF THE UNITED STATES AND NEW MEXICO CONSTITUTIONS AND FOR
VIOLATIONS OF THE NEW MEXICO INSPECTION OF PUBC RECORDS ACT (“FAC”)
(Doc. 1,Attach 1at 46-46). Relevant here, Plaintifiseekredress for purported violations of their
First Amendmentights under 48 U.S.C. 8§ 19830n May 21, 2020Defendarg Tristanna
Bickford, Jennifer Montoya, and Michael &lee (collectively “Defendantsemovedfrom the
Seventh JudiciaDistrict Court seeNOTICE OF REMOVAL (“Notice”) (Doc. 1),andfiled a
PARTIAL MOTION TO DISMISS AMENDED COMPLAINT (“Motion”) (Doc. 3)! Defendants
move to dismiss Count | (First Amendm@tetaliation) of the=AC. After careful consideration

of the pertinent law and the parties’ briefing, the Court will grant the Motion.

! The Motion is fully briefed. SeeRESPONSE IN OPPOSITION TO DEFENDANTSIOTION TO DISMISS,
(“Response”)Doc. 12) REPLY BRIEF IN SUPPORT OF THE MOTION TO DISMIS8Reply”) (Doc. 14).
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.  FACTUAL BACKGROUND 2

Plaintiff Whiteheadbtained the addresses of all successful Big Game hunt applicants for
the years 2015 through April 23, 2019, &' Inspection of Public Records Act” (“IPRA§ction
broughtagainst the New Mexico Department of Game and FNMDGF”). FACat 1 8;see
STIPULATED ORDER ON SUMMARY JUDGMENT (Doc.,Attach. 1 at 13). Plaintiff Dunn
obtained the names and addresses biualting license applicants for the years 2015 through 2016
through anPRA lawsuitbroughtagainst the NNDGF. Id. at{ 9 see Dunn v. New Mexico Dep
of Game & Fish 20206NMCA-026, 1 1, 464 P.3d 129, 13Doc. 1 Attach 1 at 1528) On March
19, 2020, after providing the records to Plaintiff Whitehead but before furnishing themmtiffPlai
Dunn, Defendants disseminatad emailpress release to over 300,000 New Mexico hunters that
notified them of theourt orderedPRA disclosuredo Plaintiffs. FACat { 10. Plaintiffs faced
immediate scrutinynd harassmermin social media platforms following the emalt. at  11.
Plaintiffs allege thaDefendants notified the huntansorderto retaliate against Plaintiffs fttheir
exercise of their First Amendment right to petition tlggwernment for redress of grievances.”
Id. at{ 12.

Plaintiffs further allege thatiuring theunderlyinglawsuits, Defendant Montoyamplied
with other IPRA requestwithout Defendants Bickford and Sloane issuing a press relbase
notifiedthe publicof the disclosureld. at{ 13. In addition,Plaintiffs allege thaafterthe NMDGF
issued the press releaatissuethey made additional IPRA requestsat Defendantdailed to

comply within form and substanceld. at f 14, 15. Specifically, Plaintiffs allege that the

2The Court accepts as true the factual allegations in the Complaint for the pupdeegling a motion to dismiss
See Ashcroft v. Igbab56 U.S. 662, 678 (2009ell Atl. Corp.v. Twombly 550 U.S. 544, 555 (2007). The Court
does not, however, accept as true any legal conclusions within the Compésrijbgl556 U.S. at 678 (“[T]he tenet
that a court must accept as true all of the allegations contained in a complainplisaég to legal conclusions.”).
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NMDGF discloseddata toa requester in an excel document but th@oduced thesame
informationto Plaintiffsin aPDFfile. Id. at{ 15 Plaintiffsclaimthat the PDF format is “unusable
and onerousand that Defendants purposefulliilized thatfile type to further retaliatagainst
them. Id. Lastly, Plaintiffs allege thdDefendantslestroyedecordsthat contained the names of
“other individuals who had requested and received” IPRA disclosures from the NMCZB16.
Id. at{ 17.
Il PARTIES’ ARGU MENTS

Defendantsfirst argue that Plaintiffs First Amendment retaliation claim “is simply
unsupported by any legal precedent and is basically groundless. atMotDefendantsontend
that Trudeau v. Fed. Trade Conmm 456 F.3d 178 (D.C. Cir. 20063 dispositiveof whether
Plaintiffs state a plausible First Amendment retaliation claild. According to Defendants,
Trudeaucommands dismissal of Courttécausehedisseminate@mailat issuecontains ndalse
or misleading information.ld. at 4-6. Alternatively, Defendantsargue that public officials can
expres<critical views of members of the public even when those views are false amdioiber
Defendantdiave not “come even close to crossing the line into protected spedcht’8 (citing
Brenner v. Bd. of Cty. Comim(Councilors) for Cty. of Los AlampBblo. CV 18478 KG/KBM,
2019 WL 1060812, at *1 (D.N.M. Mar. 6, 2019))

Plaintiffs respond thaeven thouglsome or all of théndividual statements contained in
the email may be true, tipgess releaseonetheless was “false and misleading as a whaland
it was intended to portray a false account of the [NMDGF's] release pfuhters] information.”
Respat5. Plaintiffs argue that the NMDGiRtentionallymisled the reader bymitting that, prior
to the underlyingIPRA lawsuits, it hadalready discloseddentifying information about New

Mexico hunterdn response to othemrelatedPRA requests Id. And the NMDGF complied
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with theserequestswithout the need fothe requesr to file an IPRA actionn state court Id.
Plaintiffs further asserthatDefendants intentionally omitted frotine emaithatthe NMDGFwas
also disclosing applicantinformation in response toother unrelated IPRA requests
contemporaneoliswith thecourt orderedeleass to Plaintiffs 1d. at 5-6. With regardTrudeau
andBrenner Plaintiffs contendhat Defendants’ relianae misguided becaugbe caseare nam-
binding and distinguishabldd. at 4-5.

Finally, while thebriefing focusesexclusivelyon the March 19, 2020, email, Plaingiff
make several additionateusations of retaliatiothatthe Court will address, which include that
the NMDGF provided IPRA disclosures in PDF format amtestroyd records of dier IPRA
requests SeeFAC at 1 15, 17.

II. LEGAL STANDARD

A Rule 12(b)(6) motion “tests the sufficiency of the allegations within the four afie
the complaint.’'Mobley v. McCormick40 F.3d 337, 340 (10th Cir. 1994). In doing so, courts must
“accept as true all welpleaded factual allegations in a complaint and view [those] allegations in
the light most favorable to the [nanoving party].”Smith v. United State561 F.3d 1090, 1098
(10th Cir. 2009). The allegations must “state a claim to réhiaf is plausible on its faceld.
(quotingRidge at Red Hawk L.L.C. v. Schnejd#93 F.3d 1174, 1177 (10th Cir. 2007)). “The
claim is plausible only if it contains sufficient factual allegations to allow the toueasonably
infer liability.” Moya v.Garcia, 895 F.3d 1229, 1232 (10th Cir. 2018) (citingal, 556 U.S. 662,
678 (2009)). The term “plausible” does not mean “likely to be treebins v. Oklahom&19
F.3d 1242, 1247 (10th Cir. 2008). A claim is facially plausible “when the plaintéidgléactual
content that allows the court to draw the reasonable inference that the defenddte i®dithe

misconduct allegedfgbal, 556 U.S. at 678 (citinBell Atlantic Corp. v. TwombJ\b50 U.S. 544,
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556 (2007)). The factual allegations must Seaia right to relief above the speculative level,”
Twombly 550 U.S. at 555-i.e., “that discovery will reveal evidence to support the plaintiff's
allegations.”Shero v. City of Grove, Okla510 F.3d 1196, 1200 (10th Cir. 2007). A mere
“formulaic recitation of the elements of a cause of action will not davombly 550 U.S. at 555.
IV.  ANALYSIS
A. March 19, 2020, Email

At bottom Defendarg arguethatthe Court should dismiss Count | because the email was
not false or misleading. The Court agrees.

In the Tenth CircujtFirst Amendment claims against rRemployer defendants require:

(1) that the plaintiff was engaged in constitutionally protectedifgt(2) that the

defendant actions caused the plaintiff to suffer an injury that would chill a person

of ordinary firmness from continuing to engage in that activity; and (3) that the

defendans adverse action was substantially motivated as a resgontee

plaintiff's exercise of constitutionally protected conduct.
Worrell v. Henry 219 F.3d 1197, 1212 (10th Cir. 20g)ternal quotations omitted) (citation
omitted). Here,Defendants contend only thidie FAC fails to state a claim because theieima
not misleadingi.e., thatthere is no actionableetaliatory conduct undeWorrell. Essentially,
Defendants argue that, before WWerrell elements apply, the Court must first find that the email
is false or misleadingThis raises théssue ofwhetheras Plaintifé arguetheCourt can determine
as a matter of law on a 12(b)(6) motion that the email is not false or misledidaigo requires

the Court to determine whetharpublic official’s speech calpe actionale retaliatory conduct

evenif it is truthful. The Court will answer each in turn.
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1. The Truth or Falsity of a Statement can be Decided as a Matter of Law

Plaintiffs contend thathe determiration ofwhether theemail isfalse or misleadings a
factbased inquiry reservddr the jury, thus the Courtannotgrant Defendants’ MotianResp at
4. The Courtdisagrees “In evaluating a Rule 12(b)(6) motion to dismiss, courts may consider
not only the complaint itself, but also attached exhibitd documents incorporated into the
complaint by referenceé Smith 561 F.3dat 1098 (internal citations omitted).The documents
must be “central to the plaintiff claim and the parties do not dispute the docurnautisenticity.”
Id. (quotingAlvarado v. KOBTV, LL.C,, 493 F.3d 1210, 1215 (10th C#007). Courtsmay
also determinen a Rule 12(b)(énotionwhetherdisseminated information maisleading or false
as a matter of lawSee e.g.,Jefferson Cty. Sch. Dist. No-IRv. Moodys Investors Servs.Inc.,
175 F.3d 848, 855 (10th Cir. 1999) (explaining tbatirtsmay review a complaint for false
assertion of factby considering . . whether a reasonable factfinder could conclude[that
disseminated informationinplied a false assertion of tig, see alsolrudeay 456 F.3dat 193
(“We do not agree that the truth or falsity of a statement can never be decideattes afrtaw.”)

Accordingly,becaus®f the email’scentrality to Plaintiffs claim, the Court will consider
it alongside the FA®o determinenvhether, in the light most favorable to Plairgjffhe allegations
in the FACplausibly establisthat the emaiis false or misleadingSeg e.g.,Brokers Choice of
Am., Inc. v. NBC Universal, Inc757 F.3d 1125, 1137 (10th Cir. 201@pplying “substantial
truth” standard to determine whether factual allegations were sufficient teo astplausible

defamation claim).
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2. The Email is not False or Misleading

At the outset, the Court notes that the parties’ briefing laitkion ofbinding authority
on the issue of whethetmithful press releasean be considered retaliatagnduct® Defendang
proffertwo cases to support théitotion, TrudeauandBrenner Defendangfirst rely onTrudeau
for thepropositionthat the email was not false or misleadasga matter of law

In Trudeau, the plaintiff marketedtwo productsas curealls in nationally televised
informationcommercialg“informercial§). 456 F.3d at 180.The Federal Trade Commission
(“FTC”) filed an action in federal district coudlleging thatthe marketing was false and
misleading.ld. To resolve the dispute,i¢ parties agreed to, and the court entered, a Stipulated
Final Order for Permanent Injunction and Final Judgnjgrihat resolved alpending FTC
complaints againdthe plaintiff|.” Id. at 186-181. Five days after the court’s ordére “FTC
posted on its website a press release entif@din Trudeau Banned from Infomercialgnd
subtitled Trudeau Settles Claims in Connectionlw@oral Calcium Supreme and Biotapeld.
at 181. Among other thingthe plaintiff alleged that the press release was false and misleading
and, thereforea violation of the First Amendment. The FTC moved to dismiss the plaintiff's

complaint and thelistrict court granted #t motion

3 The Tenth Circuit is not completely silent on whether a press releasesotate the First Amendment under
Plaintiffs’ theory of liability. Recently, it addressed a First Amendmetaliation claim that resulted froan alleged
unlawful arrest and press releasgeeHinkle v. Beckham Cty. Bd. of Cty. Comn®62 F.3d 1204 (10th Cir. 2020).
There, the court only addressed the press release under thé/triell element, whethethe “adverse action was
substantial} motivated as a response to the exercise of constitutionally protected conduct,hkeaefendant had
conceded the first two elements for summary judgment purposesat 1227. In considering the surrounding
circumstances, the court found an absence of retaliation becaugpeetseeleaseollowed an arrest thatasbased
on probable cause” and “merely reported the details of that lawful ardelstt 1228 (emphasis in original). The
court noted that the case wamt one in which falsePress Release follows immediately on the heels [of] an arrest
withoutprobable caused. (internal quotation omitted) (first emphasis in original). In stm@&cburt found no causal
connection between the plaintiff's protected conduct and the press rdidka¥€hile instructive, the issue before this
Court is whether &uthful press release can even be considered retaliatory conduct, i.e., whether thé\&aceihd
element is met. Implicit ilinkle’'s holding, however, idiat a truthful summary of events that follows lawful activity
cannot be considered retaliatory.
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On appeal,iteD.C. Circuitfirst rejected the plaintiff @rgumenthat the truth or falsity of
a statement can never be decided as a matter ofitawt193. In doing sathe court concluded
that an “essential element” tife plaintiff's First Amendment retaliation claim “is the contention
that the [disseminated] press release is false or misleadidg.at 192. Therefore,the cout
adopted &no reasonable juror” standard to determine whetftatements made in the FTC press
releasewere false or misleadingld. at 194. The court thenaddressed and rejectedturn the
plaintiff's assertionghat

the FTCs press release falsely and misleadingly characterizes the 2004 Final Order

in four respects: it [1] falsely stat[es] that Trudeau had been banned entirely from

infomercials, [2] erroneously impl [ies] that the settlement was a judicial finding

that Trudea was a habitual false advertiser, [3] falsely impl[ies] that the $2 million

was a fine, and [4] conspicuously omit[s] the fact that there has been no finding of

false advertising.

Id. (brackets in originalfinternal quotation marks omitted)

The cairtconcludedhat theplaintiff's first assertioiackedmeritbecauséhe press release
explicitly noted that the ban did not apply to truthful infomercials or informational publications.
Id. at 195. The court likewisedeterminedhat the plaintiff's secondcontention wasrroneous
becausé[b]y [the FTC’s]Juse of quotation marks, the paragraph makes clear that the statement is
that of Acting Director Parnesnot that of the district court.”ld. at 196. Similarly, the court
rejectedthe plaintiff's third contention that the press release inaccurately characterized the $2
million paymentbecause(l) “the $2 million fund is in fact part of ‘@wdgment’ against him, as
the 2004 Final Order expressly states;” (e news release nowhere, overtly or otherwise,
characterizes the $2 million as a ‘fine;”” and (3) “the press release makes etesatedly, that
the fund was part of a voluntary settlement agreemeddt.at 196. Finally, when addrésg the

contenton that the press release omitted that there had been no findings of liability, tHeeturt

that“a reasonable readecould not“construe the press release as suggesting that there had been
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such a findig” because the online versia the press releascontain[ed] a link to the [court
order], prominently displayed in bold at the #oght corner of the webpage.ld. The court
concludedthat “no reasonable person could misinterpret the press release in the wdttsethat
plaintiff] suggests. Accordgly, [the plaintiff’'s] complaint[was] legally insufficient to state a
claim” Id. at 197.

Defendants also arguéat Brenner a case fronwithin this District, further supports
dismissing PlaintiffsFirst Amendment claim. IBrenner the plaintiffsopposed the issuance of
a Los Alamos County recreation bond. 2019 WL 1060812,.afhkyformeda political action
committee (“PAC")to opposehe bond, while those in favor, notably the defendaifits were
Los Alamos County Couwil membersformeda PAC in support of the bondld. To further
opposehe bond, Mr. Brennesent d'strongly worded” emaild the Los Alamos County Coatt
informing them “that he would work zealoudty defeat the Recdhd.” Id. Within hours of the
email being sentthe “Los Alamos Daily Post (LADP) publishgir. Brenner’'s]email in its

online newspaper and on its Facebook gagkl. The publication resulted in “hostile and
threatening letters to the edit@nd ‘derogatory, defamatory, hurtful, and negative comnients
directed towards thplaintiffs. Id. (citation omitted).

In support oftheir First Amendment claimhé plaintiffs argued thathesame dayelease
of theemail to the Los Alamos Dailjost was a retaliatory action for their opposition to the bond.
Specifically, thg argued(1) that they*believed the emailwould remain privateunder the City
Charter, which prevents the disclosure of confidential information outside of compliaticéh®i
Inspection of Public Records Act,” and (2) “had LADP or the public requesteadhtai through

an Inspection of Public Records Act (IPRA) request, it would have taleys or weeKsto

process.”ld. at *1-2.
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The court rejected these argumemis several grounds. First, the court held it
plaintiffs failed to state a claim becauteey “d[id] not allege any specific facts, other than a
general reference to the City Charter and IPRA, to suggest that the May 15, 2017, email was
‘confidential’ and, thus, not subject to release to the LADR the day the email wawiginally
sent. Id. at*5. The court notethat (1) the plaintiffs opposition to the bond was already known
to the public,(2) the email was not confidential under IPRA&) no law supported the assertion
that documents can only be disclosed through IPRA request&l)dhd complaint failed to allege
facts to support th&conclusory”allegation that an IPRA request would take “days or weeks to
process.”ld.

Second, lte courtexplained that “a public official’s conduct ‘is generally actionable only
in situations of threat, coercion, or intimidation that punishment, sanction, or adegussary
action w[ill] immediately 6llow.’” 1d. at*4 (quotingVan Ert v. BlankNo. 16C-0770, 2018 WL
3235559, at *5 (W.D. Wis. July 2, 2018), citiNgvoselsky v. Brow822 F.3d 342, 356 (7th Cir.
2016)). “A plaintiff can show that she suffered an actionable deprivation by alleging that ‘a public
official . . .retaliated by subjecting [her] to embarrassment, humiliation, and emotionakslistr
But this is a high bar, usually limited to the release of ‘highly personal and extrieomailiating
details’ to the public” 1d. (quotingVan Ert 2018 WL 3235559, at *5). With this guidance, the
court found thait could not “reasonably infer that the release of the email to the LADP hours afte
Patrick Brenner st it to the Los Alamos County Council rises to the level of a threat, coercion or
intimidation to punistPlaintiffs, sanctiorPlaintiffs, or impose an adverse regulatory action against
[the plaintiff's].” 1d. at *5. The court further explained that tt@mplaintwas devoid ofany
allegations thathe“email containedhighly personal and extremely humiliating detasisfficient

to meet the high bar for retaliatiénld. Consequentlythe cout held that theplaintiffs failed to

10
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allege that the releasd# the“emailto the LAPD was a plausible act of retaliation in violatodn
the First Amendment.”ld.

Plaintiffs cast Trudeauand Brenneras distinguishabland not controlling Resp.at 5.
Plaintiffs argue thatrudeauis not binding on this Court and that, unlike here, “specific language
in the [FTC’s] press release rendered it objectively not misleading to a rea&speeabn.” Id.
Similarly, Plaintiffs argue thaBrennerinvolved a personal communication publishedh
retaliatory intent and not “allegations that a publication was misleadignission” Id. The
Court disagrees with PlaintiffsThe Court findsboth TrudeauandBrennerpersuasiveand will
apply their reasoning here.

Plaintiffs argue that the press releasdalse and misleading becaus@mitted that the
NMDGF hadpreviouslydisclosed the same information to others without the need for litigation
and thatthe NMDGF “had [also] done so contemporaneous with the [court orderelgiasé.
Resp.at5-6. Plaintiffs maintain that theress release created a fatapression oboththecourt
ordered IPRAdisclosure and Plaintiffs’ motivations for therrespondingequess. Id. Plaintiffs
also argue that the inclusion ahe New Mexico Attorney General’'scontact information
demonstrates that the press release was disseminated specifically to rédaliBiese arguments
areunpersuasive.

To begin,on its face the March 19, 2028mail press releass not false or misleading.
The press releass entitled “Courts Order Department To Release Customer Names, Email,
Addresses Today.” FAC Ex. 3; Mot. Ex. Ahefirst two paragraphserely explairto the emaik
intendedrecipientghat aNew Mexico district courbrdered the NMDGF to turn overformation
to Plaintiff Whitehead and thahe New Mexico Court of Appeals ordered the NMDGF to turn

over information to Plaintiff Dunn.Ild. The third paragraplaccuratelyexplainsthe reasoning

11
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behind the two court decisions. The fourth parag@ghectlydetailsthe events that teto the
underlying IPRA lawsuits. The fifth paragrajpicludes astatement from Defendant Sloanéhis
official capacity as Director of the NMDGHd. Finally, the press release concludes with the
following:
The Department will release the requested information today and wantkéo ma
their customers aware. Individuals who believe they are being harassed by

solicitors or similar as a result of this release shealttoll-free (844) 255210
or file a complaint online abww.nmag.gov/file-a-complaint.aspx.

Nothing in the press releasemisleadingvhen viewed in light of Plaintiffs allegation#t
explicitly tells the recipientthe purpose of the releasdt accurately describes a matter of public
concern, i.e.thattwo New Mexico Courts ordedthe NMDGF to release personal identifying
information of over 300,000 hunting applicant$he NMDGF limited thescopeof the press
releaseto only matters concerning eéhtwo underlying IPRA lawsuits andits impending
compliance with théwo court orders. A reasonable reader would nommiged because the
NMDGEF failed to disclose in the press reletisa it hal previouslycomplied or doesurrently
comply with otherPRA requests. The inclusion ofinformation aboubther IPRA disclosures
would be irrelevant andnly confuse the readeinless they weralsocourt orderedr of the same
magnitude anadccurred during the same timefrant@imilarly, the IPRA requests concerned the
personal identifying information of over 300,000 applicanthe NMDGF did not knowvhy
Plaintiffs requested thpersonal contact information @6 applicantsrather than just the names
Indeed, concern over releasingstinformationto private individualsprompted the underlying
litigation. This Courtwill not find that the inclusion of link to the New MexicoAttorney

General's complaint line transforms a complefelgtualpress releasmto actionableetaliatory

12
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conduct. And “no reasonable person could misinterpret the press release in the wisysf§Pla
suggest Trudeay 456 F.3cat 197.

Moreover applying Brennefs reasoning which limits First Amendmentetaliation claims
against public officialso only situationsof “threat, coercion or intimidation to punisbr where
the speech subjects the plaintiff‘to embarrassmentjumiliation, and emotional distress
Plaintiffs FAC fails to plead plausibletaliatory conduct. 2019 WL 1060812, at tfuétingVan
Ert, 2018 WL 3235550 Absent from the FAC arsufficientfactual allegationghatthat the email
plausibly threatenedcoerced, or intimated PlaintiffsThe inclusion of the Attorney General’'s
contact information does not make it plausitblat Defendants retaliatedrough intimidation or
threats Indeed, the NMDGhformed the readets utilize the complaint linenly if they believed
thatthey were “being harassed by solicitors or similar.” FAC Ex. 3; Mot. Ex.astly, Plaintiffs
fail to allege that the emaisubjected thenio embarrassment, humiliation, or emotional distress
specifically cause by the release dhighly personal and extremely humiliating details to the
public.” Brenner 2019 WL 1060812, at *4 (quotingan Ert 2018 WL 32355509 The press
release contained only factual and publicly available information.

3. Plaintiffs Do Not Allege Sufficient Factual Allegat®ok/nder a Traditional § 1983

Analysis

But aside from concluding thainderTrudeauandBrenner the press release cantat
used as the requisite adverse conducterWorrell, the Plaintiffs fail tgqoresensufficient factual
allegations that would make a First Amendment retaliation claim plau3ibldustrate, Plaintiffs
allege that “Defendants” collectively dissemetthe press release but then fail to identify which
individual Defendant(s) personally participated in its creation and releasdy whiequired for

individual liable unded2 U.S.C. § 1983.See Foote v. Spiegdl18 F.3d 1416, 1423 (10th Cir.

13
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1997) (“Individual liability under § 1983 must be based on personal involvement in the alleged
constitutional violation.”f: Furthermore, Plaintiffs do not assert that the NMDGF violated any
law or policy by disseminating the press release. Nor do Plaintiffs aHageunder the current
administration (as opposed to the NMDGF’s past practices under differenslapjiddefendants
have never issued a press release after being court ordered to comply wittAaredB&st of
similar size.

4. Conclusion

When viewing the factual allegations in the FAC as true and in the light mostidevtora
Plaintiffs,the Court finds tha®laintiffs have failed to allege that thMarch 19, 2020, presslease
was a plausible act of retaliation in violation of the Fxstendment.

B. PostPress Releas®DF Disclosure and Spoliation

Although the briefing exclusively focuses on the March 19, 2020, email, for the sake of
thoroughness the Court will address two additiatlalgationghatit identifies agart of Count |.
Plaintiffs’ additional allegationshowever,do not have an added wrinkle of protectgmbech.
Therefore, the thred/orrell elements apply withodhatadditional consideration.

Plaintiffs allege that Defendamontoya“continued the retaliation by the NMDGF by
providing the recordsought by Plaintiffsn a postpress releas®RA requedtto [them] in [the]
largely unusable and onerous file format of PDF.” FAC { Wafortunatelyfor Plaintiffs, this
allegation, without more, fails tplausibly establish that Defendaktontoya’s actions were
adverseor “substantially motivated as response [Riaintiffs’] exercise of constitutionally

protected conduct.Worrell, 219 F.3d at 121.2For example, Plaintiffs fail to allege tH&RA or

4 Plaintiffs do allege that “Defendant Montoya has in the analogous time frame . .ieddipplsame records without
Defendants Bickford and Sloane issuing a press release notifying the public treatotts were being provided.”
FAC 1 13. This allegation, however, does not speak to the March 19,1626 release and is therefore insufficient
to identify which Defendant was personally involved in érepor disseminated the email.

14
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any internal NMDGF policy requiceDefendantMontoya toprovideinformation inan excefile
rather thara PDF. And while Plaintiffs do allege that Defendant Montoya provided the “same
records” to other individuals in excel format, yHail to allege that Defendant Montofiad never
previously providedany information in PDFormat. “[A] trivial or de minimis injury will not
support a retaliatory prosecution claimld. (quotingEaton v. Meneley379 F.3d 949, 95465
(10th Cir. 2004)).

Plaintiffs’ lastretaliationallegation stemmfrom Plaintiff Dunn’s underlying IPRAawsuit.
Plaintiffs allege that“[i]n furtherance of this same retaliation NMDGF spoiliated the evidence
regarding other individuals who had requested and received the public records in 2016.” FAC
175 Again, his allegatiorfails because itloes not identify which Defendant allegedly destroyed
the relevant recordas required by § 198%ee Foote118 F.3d 1416, 1423 Additionally,
Plaintiffs do not allege thainy Defendant had notice that Plaintiffs would request this information
and destroyed, nonetheless. Plaintiflzslsodo not allegehatany Defendant violated IPRAnN
internal NMDGF policy, or New Mexico lawby destroying the records.Simply put, this
conclusory allegation does not make it plausthlt Defendants retaliated against Plaintiffs for
seeking redress in New Mexico state court.

C. First Amendment Retaliation under the New MexicoConstitution

New Mexico applies thmterstitial approacko interpreting the state constitutioBtate v.

Tapia 2018NMSC-017, 1 39, 414 P.3d 332, 34diting State v. GomeZA997ZNMSC-006, 122

N.M. 777, 932 P.2d 1). Under this approach, New Mexico cdurésy diverge from federal

5 Plaintiffs attached two documents to the FAC in support of this allegation, whiclotinev@ll consider SeeSmith
561 F.3d at 1098 (“courts may consider not only the complaint itself, but also attachedsextdbitocuments
incorporated into the complaint by referef)ceUpon review,however,it appears thalPlaintiff Dunn requested the
informationhe alleges was destroy@dMarch of 2020. SeeFAC Ex. 10 The NMDGF destroyed the records in
March 0f2018 See id Ex. 11.
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precedent where the fedegadalysis is flawed, where there are structural differences between the
state and federal governments, or because of distinctive New Mexico characteristic#\s
stated above, this Courasconcluded that Defendants did not violate Plaintiffs’ FArstendment
rights. Accordingly, unless Plaintiffs can direct the Coaiftew Mexico precedent that warrants
divergence, the Court must dismiss Count | as brought under the New Mexico Constitution.
Defendants argue that “there is no meaningful basis tart&#pm the [federalqnalysis’
Mot. 8. Plaintift failed to respond to Defendants’ argument on this point. Aside Riamtiffs
now waiving the ability to argue for a different outcome under state®livis Court cannot find
New Mexico case contrary to the First Amendment analysis under the United StastisuGon.
Consequently, Count | cannot proceed under the New Mexico Constitution.
V. CONCLUSION
Plaintiffs have failed to state a plausible First Amendment retaliation claim against
Defendants.Because the Court will dismisise only federatlaimin the FAC, the Court declines
to exercise supplemental jurisdiction over Plaintifesnaining state law claim and will dismiss
as well. See Books v. GaenzJe514 F.3d 1213, 1229 (10th Cir. 2010) (“if federal claims are
dismissed before trial, leaving only issues of state law, the federal court shdlirld thee exercise
of jurisdiction by dismissing the case without prejudice.” (internal brackets andtignotarks

omitted)).

6 The Court’s Local Rules provide that “[t]he failure of a party to file and servgoanss in opposition to a motion
within the time prescribed for doing so constitutes consent to grantdtien.” D.N.M.LR-Civ 7.1(b). Implicit in

that rule is that the failure f@spondo an argument raised in a motion constitutes consent to grant the motion to the
extent associated with that particular arguméntrthermore, under Tenth Circuit lavajlfng to respondconstitutes
waiver. See, e.g., Cole v. New Mexi&®8 F. App’x 825, 829 (10th Cir. 2003) (unpublished) (argumeimedwhen

not raised in initial response to motion to dismisgjisdale v. City of Liberal, Kanl19 F. App’x 749, 768 (th Cir.

2001) (unpublished) (plaintiff abandoned claim when failedegpondto arguments made in support of summary
judgment).
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IT IS THEREFORE ORDERED THAT

(1) Defendants’ PARTIAL MOTION TO DISMISS AMENDED COMPLAINT (Doc. 3)
is GRANTED;

(2) Count | ofPlaintiffs’ First Amerded Complaint (Doc. 1-13 DISMISSED

(3) Count Il of Plaintiffs’ First Amendment Complaint is DISMISSEahd

(4) This case is REMANDED to the State of New Mexidojrance County, Seventh

Judicial District Court for adjudication of Plainsffstatelaw claim.

R UNITED STATES DISTRICT JUDGE

17



