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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

CHRIS BANDY,
Petitioner,

V. No0.20-cv-1000MV-JHR

U.S. MARSHALS SERVICE,
Respondent.

MEMORANDUM OPINION AND ORDER

Before the Court is Chris Bandypso se Letter-Complaint, filedseptember 30, 2020 (Doc.
1). Bandy appears to challenge his federatri@ detention under 28.S.C. § 2241 and his
conditions of confinement under 42 U.S.C1383. After reviewing the Letter-Complaiaia
sponte, the Court concludes thao relief is available. Bandy rauchallenge his pretrial detention
in the criminal case, but the Court will allow himfile an amended medical-indifference claim.
A. Background

In 2017, Bandy was indicted for stalking a wonrawiolation of 18 U.S.C. § 2261A(2)(B).
(CR Doc. 1)} He was initially released pending trial. (CR Doc. 7). The Petition reflects that on
June 9, 2020, Bandy was remanded to custody withl#§eMarshal. (CV Doc. 1 at 2). On July
10, 2020 the Court (Hon. Kevin Sweazkald a Show Cause and Detention Hearing on a Violation
of Pretrial Release. (CR Docs. 63, 64). Thkaring was initially set via Zoom teleconference,
based on the COVID-19 pandemid.he hearing minutes state:

Defendant [Bandy] advises Court that he slaet consent to a hearing by video. Court

advises Defendant of delaysctaDefendant states that heshmeen waiting for a long while
and is not concerned with any delays. G@oemands Defendant to [U.S. Marshal] custody

L All “CR Doc.” references are to thelaged criminal case, 17-cr-03402 MV.
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pending future heargs in Albuguerque.

(CR Doc. 63 at 1). After the hearing, Bandy fiedanotion to represenirhself in the criminal
proceeding. (CR Doc. 73). The motisrset for hearing on October 16, 2020.

In the instant Letter-Complaint, Bandy alleges that he has been in federal custody for over
100 days without receiving a detention hearing. ([@¢. 1 at 2). During that time, he has lived
in six facilities and spent over 60 days in quarantihé. The Court liberally construes these
allegations as a habeas claim under 28 U.S.C. § 2241, as they “challenge pretrial detention.”
Walck v. Edmondson, 472 F.3d 1227, 1235 (10th Cir. 2007).

The Letter-Complaint further alleges tH2dndy was denied access to a law library and
legal materials. (CV Doc. 1 at 2). This demgaimpeding his ability to prosecute motions in the
criminal case, including his motion to proceed without counsdl. The Letter-Complaint also
suggests that jail officials argnoring Bandy’s medical needsHe placed a sick-call request over
70 days ago at the West Texas D&t Facility ("WTDF”) after periencing blurry vision in his
right eye. Id. Bandy’s medical records were ricansferred to his nefvo jails. Consequently,
he had to start the medical process from scrattiglh each move. Bandy contends that his blurry
vision is being ignored and hinders his abilitgledend himself. The Court will construe Bandy’s
arguments regarding the law library and medical aarghallenges to hisrditions of confinement
under 42 U.S.C. 8§ 1983See Medina v. Williams, 2020 WL 4782302, at *1 (10th Cir. Aug. 18,
2020) (challenges to conditions of confinement, sagckaw-library claim, must be analyzed under
§ 1983).

Because Bandy filed the Letter-Cplaint while in jail, it is sibject to initial review under

28 U.S.C. 8 1915A. That section allows the Goadismiss prisoner #ons against government
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officials that fail to state a cognizable clainT.he Court will separatelgddress the 28 U.S.C. §
2241 claims and the 42 U.S.C. § 1983 claims below.
B. IssuesRelated to Pretrial Detention Must be Raised in the Criminal Case.

Relief is only available underZ41 where the petdner “is in custody iviolation of the
Constitution or laws or treaties of the Unitethtes.” 28 U.S.C. § 2241(c)(3). Although § 2241
does not contain an express exhamstamuirement, the Tenth Circuithield that a federal pretrial
detainee must exhaust all available rdiege before obtaining habeas revieee Montez v.
McKinna, 208 F.3d 862, 866 (10th Cir. 20qPgtitioner must exhausll amedies before seeking
relief under 8 2241)Jonesv. Perkins, 245 U.S. 390, 391-392 (1918) (ittwell settled that in the
absence of exceptional circumstances in crimtaaes the regular judicial procedure should be
followed and habeas corpus should not be granted in advanceiaf’a “[A]llowing federal
prisoners to bring claims in habeas proceedingstiiegthave not yet, but still could, bring in the
trial court would result in needledsiplication of judicial work.” Hall v. Pratt, 97 F. App’x 246
(10th Cir. 2004). See also Ray v. Denham, 626 F. App’x 218, 219 (10tkir. 2015) (citing a
collection of cases that pplied the exhaustion rule to. federal dainees”).

More recently, the Tenth Circuit “adopt[ed] the general rule that § 2241 is not a proper
avenue of relief for federal posers awaiting federal trial.”"Medina v. Choate, 875 F.3d 1025,
1029 (10th Cir. 2017). The rule was announcederctintext of an alleged speedy trial violation,
and it is not entirely clear whether it applies iqoattrial detainees seekj habeas relief. In any
event, the Tenth Circuit emphasized that “the wfihabeas corpus shdunot do service for an
appeal” or otherwise replace thedmrary criminal procedures.ld. (citing United Sates v.

Addonizio, 442 U.S. 178, 184 n.10 (1979)).
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Here, the criminal docket plainly reflectiat Bandy has not challenged his pretrial
detention in the criminal caseSee Docket Sheet in Case No. 17-cr-03402 MV. The only filings
by Bandy after his remand to cody in mid-2020 are counseledotions to continue, exclude
evidence, or proceepro se. Bandy’s challenge to his prettidetention must therefore be
dismissed for failure to exhaustmedies in the criminal case.

C. Bandy Failsto Statea Law-Library Claim under § 1983.

Liberally Construed, # Letter-Complaint also raises claims under 42 U.S.C. § 1983, the
“remedial vehicle for [addrssing the] violation afonstitutional rights.” Brown v. Buhman, 822
F.3d 1151, 1161 n.9 (10th Cir. 2016). “A causfeaction under section 1983 requires the
deprivation of a civil right by a ‘persomicting under color of state law.”McLaughlin v. Bd. of
Trustees, 215 F.3d 1168, 1172 (10th Cir. 2000). Thergl#fimust allege tht each government
official, through the official’s own individual &éions, has personally violated the Constitution.
See Trask v. Franco, 446 F.3d 1036, 1046 (10th Cir. 1998There must also be a connection
between the official conduct and the constitutional violati&@e Fogarty v. Gallegos, 523 F.3d
1147, 1162 (10th Cir. 2008)rask, 446 F.3d at 1046.

The Letter-Complaint does not satisfy thiargtard. It only names the U.S. Marshal
Service, which is not involved in the jail’'s preion of legal materials. And, even if Bandy named
a person subject to liability, his allegations do satisfy the applicable constitutional standards.
The law-library claim implicates the right tocess courts under the First Amendment and the Due
Process Clause See Smith v. Maschner, 899 F.2d 940, 947 (10th Cikt990) (analyzing the claim
under the First Amendment and Due Process Claleed;v. Summit County, 776 F.2d 908, 912

(10th Cir. 1985) (acknowledgingdue process right exists forgtrial detainees, but looking to
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First Amendment principles). A detainee musteive “a reasonably adequate opportunity to
present claim[s] ... to the courts.Lewisv. Casey, 518 U.S. 343, 350 (1996) (quotiBgunds v.
Smith, 430 U.S. 817, 825 (1977)). The right to prsclaims focuses otlhe “conferral of a
capability—the capability of bringing contempmdt challenges to sentences or conditions of
confinement before the courts.Lewis, 518 U.S. at 356.See also Boundsv. Smith, 430 U.S. 817,
828 (1977) (“Our main concern haseprotecting the ability of ammate to prepare a petition or
complaint”) (quotations omitted). The comgtion does not require jails “to supply legal
assistance beyond the prepima of initial pleadings,Carper v. DeLand, 54 F.3d 613, 617 (10th
Cir. 1995), nor does it guantee that inmates cahtigate effectively once in court.” Lewis, 518
U.S. at 354 (emphasis in original). Said diffengnthere is no per se “righd a law library or to
legal assistance” from prison officials, providedttthe inmate has some method of accessing the
courts. 1d. at 354.

Beyond demonstrating a lack of access, a § 1988tgf must also “bBow [that the issues]
... prejudiced him irmpursuing litigation.” Treff v. Galetka, 74 F.3d 191, 194 (10th Cir. 1996).
“Conclusory allegations of injurin this respect will not suffice.”Wardell v. Duncan, 470 F.3d
954 (10th Cir. 2006). See also Lewis, 518 U.S. at 351 (“[A]n inmateannot establish relevant
actual injury simfy by establishing his prison’s law libraor legal assistance program is subpar
in some theoretical sense.”). To succeed on an sxteaurt claim, the pintiff must describe
the legal materials he is seeking, clarify howpheon’s resources are inadequate for his queries,
and explain how his legalaim is nonfrivolous. See McBride v. Deer, 240 F.3d 1287 (10th Cir.
2001).

The Letter-Complaint does not akethat Bandy was “shut oat court” based on the lack
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of legal materials. Christopher v. Harbury, 536 U.S. 403, 415 (2002). Rather, he alleges that he
is unable to properly prepare for trial, preserfedses, and participate ims hearing to proceed
without counseln his criminal case. (CV Doc. 1 at 2)These allegations all go to his ability to
litigate effectively in tle criminal case, rather than his iflidfpto access the District CourtLewis,
518 U.S. at 354.

Moreover, the right to access courts is aatdd in conjunction witthe Sixth Amendment
right to counsel. The Tenth Circuit has hditht the “provision of legal counsel is a
constitutionally acceptable alternative dgprisoner’s demand to access a law librarydhited
Sates v. Cooper, 375 F.3d 1041, 1051-52 (10th Cir. 2004). “When a prisoner voluntarily ...
waives his right to counsel incaiminal proceeding, he is not efgi to access to a law library or
other legal materials.”ld. Seealso Lewisv. Clark, 577 F. App’x 786, 797 (10th Cir. 2014) (jail
was not required to provide pretrial detainee Viditieral legal materials where he had appointed
counsel);United Sates v. Stanley, 385 F. App’x 805, 807-08 (10th ICi2010) (“a trial court is
under no obligation to provide law library accesa fwrisoner who voluntarily ... waives his right
to counsel in a criminal proceeding.”) (qQuotationstted). As the Tenth Circuit explained: “there
is nothing constitutionally offensive about requiring a defendant to choose between appointed
counsel and proceedimyo se without access to legal materialsUnited Sates v. Taylor, 183
F.3d 1199, 1205 (10th Cir. 1999).

Based on this authority, Bandy cannot state a cteieed on the denial of legal materials.
The Court will dismiss the law-librg claim with prejudice. The best way for Bandy to defend
his criminal case is by working with counsehavhas access to the mesipansive, up-to-date

legal databases available. Theu@ reiterates that if Bandy persigideclining counsel, binding
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precedent dictates that the jail is nequired to provide legal materials.
D. Bandy Failsto Statea Medical I ndifference Claim Under § 1983.

Bandy also alleges that jail officials failedtreat his blurry visin. Construed liberally,
this allegation raises a claimrfdeliberate indifference to rdieal needs under 42 U.S.C. § 1983.
In Estelle v. Gamble, the Supreme Court held that “[a] msofficial’s delibeate indifference to
an inmate’s serious medical needs is a timaof the Eighth Amendent’s prohibition against
cruel and unusual punishmentMata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (citibgelle
v. Gamble, 429 U.S. 97, 104 (1976) (“[Dleliberate iffdrence to serious medical needs of
prisoners constitutes the unnecessary and wanftation of pain proscribed by the Eighth
Amendment.”)). Such deliberate indifferenceyntze “manifested by on doctors in their
response to the prisoner’s needs or by prisondgua intentionally denying or delaying access to
medical care or intentionally interfering with the treatment once prescribesgéle, 429 U.S. at
104-05.

Under theEstelle deliberate indifference atdard, the test for cdtitsitional liability of
prison officials “involves both an obgtive and a subjective componentMata, 427 F.3d at 751
(quotingSealock v. Colorado, 218 F.3d 1205, 1209 (10th Cir. 2000)). First, Plaintiff must show
“objective evidence that the deprivation at issue was in fact ‘sufficiently serioud.” “A
medical need is sufficiently serious if it is ahat has been diagnosed by a physician as mandating
treatment or one that is so obvious that eviy @erson would easilyecognize the necessity for
a doctor’s attention.” Sealock, 218 F.3d at 1209 (citation omitted).

If a plaintiff's claim is based on a delay in medical care, the plaintiff also must show that

“the delay resulted in substantial harm.Mata, 427 F.3d at 751 (citation omitted). “The
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substantial harm requirement may be saiisfby lifelong handicappermanent loss, or
considerable pain.”ld. (citation omitted). IrMata, the Tenth Circuit clanéd that there are two
distinct types of “substantial ha” that the Court magonsider. 427 F.3d at 753. First, the Court
may consider “some intermediaterimg’ such as the plaintiff'sx@erience of prolonged or severe
pain or suffering during the period whendiwl attention was withheld or delayedld. Second,

the Court may consider “tHast untoward event to befall” thegphtiff, such as the subsequent or
long-term deleterious effect on th&intiff's health caused by the prison’s dilatory response to his
medical needs.ld. Regardless of which type of harnetplaintiff seeks to establish, “the focus
of the objective prong should be solely onetifer the harm is fficiently serious.” Id.

Once a plaintiff has met the objective pgoof the deliberate indifference test by
demonstrating that his or her “medical needs objectively sufficiently serious and that
defendants’ delay in meeting that need caused][bmier substantial harfnthe plaintiff next
must meet the subjective prong oé ttieliberate indifference testd. at 752. A plaintiff “may
satisfy the subjecterzcomponent by showing that defendadtday in providing medical treatment
caused either unnecessary paia @vorsening of her condition.ld. at 756. “Even a brief delay
may be unconstitutional.”ld.

“The subjective prong of the deliberate indifece test requires th@aintiff to present
evidence of the prison official'sulpable state of mind.”ld. at 751. Specifically, the subjective
component is met if the prison affal “knows of and disregards amcessive risk to inmate health
or safety; the official must beoth aware of facts from whichahnference could be drawn that a
substantial risk of serious harm existsd he must also draw the inferenceFarmer v. Brennan,

511 U.S. 825,837 (1994). Notablydt€liberate indifference does nmeiquire a finding of express
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intent to harm.” Mitchell v. Maynard, 80 F.3d 1433, 1442 (10th Cir. 1996). Accordingly, a
plaintiff “need not show that a prison officialtad or failed to act believing that harm actually
would befall an inmate; it is enougimat the official ated or failed to act dite his knowledge of

a substantial risk of serious harmFarmer, 511 U.S. at 842. In other words, “[tjo show the
requisite deliberate indifference,” a plaintiff Ust establish that defendant(s) knew he faced a
substantial risk of harm and degrarded that risk, by ifang to take reasonable measures to abate
it.”  Kikumura, 461 F.3d at 1293 (quotiriearmer, 511 U.S. at 847).

Here, the Complaint fails to satisfy either prangthe deliberate-inflference test. Bandy
does not allege he sufferetliielong handicap, permanent lgss considerable pain."Mata, 427
F.3d at 751 (citation omitted). Further, he hasnamed any individual prison official who was
subjectively aware of his blurrysion and failed to provide care. At most, Bandy alleges that jail
officials failed to transfer his medical records between and among theescwhich allegation,
if proven, would be insufficient testablish deliberate indifferea to medical needs. Bandy has
therefore not stated a claim undlee Eighth Amendment or § 1983.

E. Bandy May Amend the Medical Indifference Claim.

The Tenth Circuit counsels thatto se litigants should be givea reasonable opportunity to
“remedy defects potentially attributabte their ignorance of federal law.” Reynoldson v.
Shillinger, 907 F.2d 124, 126 (10th Cir. 1990). Howewaurts need not invite an amendment
when any amended complaint would also be subpesismissal under Rule 12(b)(6) of the Federal
Rules of Civil Procedure.See Bradley v. Val-Mgjias, 379 F.3d 892, 901 (10th Cir. 2004). The
Court finds that it would be futile to allow Bdy to amend his habeas or law-library claims.

Bandy must raise any pretrial detention issugkarcriminal case, and the only way to access legal
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research is through appointed counsel. TheCbhawever, will allow Bandy to amend his § 1983
medical indifference claim withisixty (60) days of entry of tb ruling. Bandy should use the
above legal standard for guidance and remerfitara “successful § 198®mplaint must make
clear exactlyho is alleged to have dome¢hat to whom, to provide each indidual with fair notice

as to the basis of the claim against him or heRdbbins v. Oklahoma, 519 F.3d 1242, 1249-50
(10th Cir. 2008) (emphasis in original). Tm@pecute his medical indifference claims, Bandy must
also either: (a) prepay ¢h$400 civil filing fee, or alternatively, (b) file an forma pauperis
application along an inmate accowtatement reflecting his finanti@ansactions since entering
the current jail. If Bandy declines to timelynend his medical indiffence claim and address the
filing fee, the Court will dismisthe case without further notice.

IT 1S ORDERED that to the extent Chris Bandy’s Letter-Complaint (Doc. 1) challenges
his pretrial detention under 28 U.S.C. § 2241, such claid $11SSED without prejudice for
failure to exhaust availablemedies in the criminal case.

IT ISFURTHER ORDERED that to the extent the Letter-Complaint raises a 42 U.S.C. 8
1983 claim based on thHack of legal resources dlhe jail, seh claim isDISMISSED with
preudicefor failure to state aagnizable claim. Bandy is not entil&o legal materials as a matter
of law because he has access to court-appointed counsel.

IT ISFURTHER ORDERED that if Bandy wishes to purs@emedical indifference claim
under 42 U.S.C. § 1983, he must file an amendetptaint and address thdifiig fee, as set forth
above, within sixty (60) daysf entry of this Order.

IT ISFINALLY ORDERED that the Clerk’s Office shaBEND Bandy a fornmin forma

pauperis application and a form § 1983 Civil Rights Complaint.

10



Case 1:20-cv-01000-MV-JHR Document 3 Filed 10/14/20 Page 11 of 11

SO ORDERED.

UNITED ‘9#ATES-PISTRICT JUDGE
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