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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
RONALD HOWES,
Plaintiff,
VS. No. CIV 21-0263 JB/SCY
NEW MEXICO DEPARTMENT OF HEALTH,;
THOMAS MASSARO and RICHARD
GROGAN, in their official and individual
capacities,

Defendants.

MEMORANDUM OPINION AND ORDER!

THIS MATTER comes before the Court on: (i) the Defendants’ Memorandum Brief in
Support of Their Motion to Dismiss for Failure to State a Claim, Qualified Immunity, and
Prohibition Against Implied Contracts with the State, filed March 29, 2021 (Doc. 7)(“MTD”);
(i1) the Plaintiff’s Opposed Motion to Remand to State Court, filed April 1, 2021
(Doc. 9)(“Remand Motion”); (iii) the Plaintiff’s Emergency Opposed Motion for Stay of Briefing
of Defendants’ Motion to Dismiss Pending Consideration of Plaintiff’s Motion to Remand, or in
the Alternative, an Extension of Time to Respond, filed April 11,2021 (Doc. 11)(“Stay Motion”);

and (iv) the Defendants” Motion to Strike Plaintiff’s Second Amended Complaint for violation of

'On March 31, 2022, the Court entered an Order disposing of: (i) the Defendants’
Memorandum Brief in Support of Their Motion to Dismiss for Failure to State a Claim, Qualified
Immunity, and Prohibition Against Implied Contracts with the State, filed March 29, 2021
(Doc. 7); (i1) the Plaintiff’s Opposed Motion to Remand to State Court, filed April 1, 2021
(Doc. 9); and (iii) the Plaintiff’s Emergency Opposed Motion for Stay of Briefing of Defendants’
Motion to Dismiss Pending Consideration of Plaintiff’s Motion to Remand, or in the Alternative,
an Extension of Time to Respond, filed April 11, 2021 (Doc. 11). See Order at 1 n.1, filed March
31, 2022 (Doc. 33). In the Order, the Court stated that it would “issue at a later date...a
Memorandum Opinion more fully detailing its rationale for this decision.” See Order at 1 n.1.
This Memorandum Opinion and Order is the promised opinion.
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42 U.S.C. § 1983, filed March 28, 2022 (Doc. 31)(“Strike Motion™). The Court held a hearing on
the MTD, Remand Motion, and Stay Motion on March 1, 2022. See Clerk’s Minutes at 1, filed
March 1, 2022 (Doc. 28). The primary issues are: (i) whether the Court should stay briefing on
the MTD pending consideration of the Remand Motion; (ii) whether the Court should dismiss the
Plaintiff’s Amended Complaint for Violations of 42 U.S.C. §1983, Breach of Implied Contract,
and Wrongful Termination\Breach of Implied Covenant of Good Faith and Fair Dealing, filed
March 25, 2021 (Doc. 5-1)(“Removed Complaint™),? because (a) Dr. Howes does not state a claim
upon which relief can be granted against Defendants Dr. Thomas Massaro and Richard Grogan
where Dr. Howes does not show that he has a property or liberty interest, (b) Dr. Massaro and
Grogan are entitled to qualified immunity for claims brought under 42 U.S.C. § 1983, (c) Dr.
Massaro and Grogan are not proper defendants to Dr. Howes’ contract claims, and (d) Dr. Howes
does not have an express written contract with the State of New Mexico; (ii1) whether the Court
should remand the case to State court, because the contract at issue in the litigation contains a
forum selection clause that grants exclusive venue and exclusive jurisdiction to the State Courts of

New Mexico; and (iv) whether the Court should strike the Plaintiff’s Complaint for Violations of

2In the MTD, the Defendants move to dismiss Plaintiff’s Amended Complaint for
Violations of 42 U.S.C. § 1983, Breach of Implied Contract, and Wrongful Termination/Breach of
Implied Covenant of Good Faith and Fair Dealing, filed March 25, 2021 (Doc. 5-1)(“Removed
Complaint”), which Plaintiff Dr. Ronald Howes filed in State court as an amendment to his initial
Complaint. Dr. Howes most recently filed, however, a Complaint for Violations of 42 U.S.C.
§1983, Breach of Implied Contract, and Wrongful Termination\Breach of Implied Covenant of
Good Faith and Fair Dealing, filed March 14, 2022 (Doc. 29)(“Amended Complaint”), directly
before the Court without moving for leave to amend pursuant to rule 15(a) of the Federal Rules of
Civil Procedure. See Fed. R. Civ. P. 15(a). As the Court discusses in detail below, the Court
grants Dr. Howes retroactive leave to amend and analyzes both the arguments that Dr. Howes
presents in his Removed Complaint as well as the arguments that he presents in his Amended
Complaint.
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42 U.S.C. § 1983, Breach of Implied Contract, and Wrongful Termination\Breach of Implied
Contract of Good Faith and Fair Dealing, filed March 14, 2022 (Doc. 29)(“Amended Complaint™).
For the reasons stated below, the Court will: (i) grant the Defendants’ requests in their MTD;
(i1) deny the Stay Motion; (iii) deny the Remand Motion; and (iv) deny the Strike Motion.

FACTUAL BACKGROUND*

Dr. Howes is a clinical psychologist who, pursuant to a one-year contract with the
placement firm Ap.Contractor.com/Locumtenans (“Locumtenens”),* contracts with hospitals
around the nation. See Removed Complaint § 8 at 3; id. § 51, at 7. Pursuant to a separate contract
with Locumtenens, Defendant New Mexico Department of Health (“NMDOH”) employed
Dr. Howes as a contractor at the New Mexico Behavioral Health Institute (“NMBHI”) beginning
May, 2020. See Removed Complaint q 2, at 2; id. 9 11, at 3. The contract between the NMDOH

and Locumtenens is a standard contract that the NMDOH issues for services. See Amended

3The Defendants move to dismiss Dr. Howes’ claims under rule 12(b)(6). See MTD at 1;
Fed. R. Civ. P. 12(b)(6). Accordingly, the Court takes as true all well-pleaded facts in the
Complaint and makes all reasonable inferences in Dr. Howes’ favor. See Brokers’ Choice of
America, Inc. v. NBC Universal, Inc., 861 F.3d 1081, 1105 (10th Cir. 2017)(quoting Ruiz v.
McDonnell, 299 F.3d 1173, 1181 (10th Cir. 2002)).

“The Removed Complaint refers variably to this firm as “Ap.Contractor.com/
Locumtenans,” Removed Complaint {8, at 2, “AP-Contractor.Com\Locumtenans,” Removed
Complaint 99 10-11, at 3, and “Locumtenans,” Removed Complaint 9§ 12, at 3. The Contract
No. 20-665-6300-22593 State of New Mexico for Services, filed March 29, 2021
(Doc. 7-1)(“Services Contract™), refers to Locumtenens.com, which appears to be the accurate
spelling of both the Latin phrase and the company website. See LocumTenens.com (last visited
November 16, 2022); locum tenens, Merriam-Webster, https://www.merriam-webster.com/
dictionary/locum%?20tenens (last visited November 16, 2022)(defining locum tenens as “one
filling an office for a time or temporarily taking the place of another -- used especially of a doctor
or clergyman”). Accordingly, the Court refers to the company as Locumtenens in this
Memorandum Opinion and Order.
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Complaint 4 12, at 3. Dr. Howes was the contract’s intended third-party beneficiary, in exchange
for providing services to the NMDOH. See Amended Complaint 9 59, at 8.
In its services contracts, the NMDOH grants itself the “unilateral right to terminate the

2

contract for ‘cause or convenience.”” Amended Complaint 9 60, at 8 (no citation given for
quotation). Locumtenens, on the other hand, has the right to terminate the contract only “for a
‘material, uncured breach.”” Amended Complaint § 61, at 9 (no citation given for quotation). The
contract also requires Locumtenens to give the NMDOH notice and an opportunity to cure. See
Amended Complaint 9 61, at 9. Locumtenens cannot terminate the contract if the NMDOH
“notice[s] an intent to cure and [makes] any good faith effort to begin to cure the breach.”
Amended Complaint 4 61, at 9. The contract requires both parties to give 30 days’ notice of
termination. See Amended Complaint 4 62, at 9. The contract does not provide that the NMDOH
can terminate the contracted employees that Locumtenens provides the NMDOH, with or without
notice. See Amended Complaint 9 64, at 9.

Dr. Howes required a reciprocal license to practice medicine in New Mexico. See
Removed Complaint § 13, at 3. While he awaited his reciprocal license’s approval, Dr. Howes
worked under Dr. Matthias Stricherz’ supervision. See Removed Complaint 9 14, at 3. Dr. Howes
is “already licensed in four other states, and has never experienced a single problem . . . obtaining
a reciprocal license in any state he has worked in.” Removed Complaint 9 9, at 3. Dr. Howes did
not encounter any problems while working under Dr. Stricherz. See Removed Complaint 15,
at 3.

On Thursday, June 25, 2020, Locumtenens called Dr. Howes and informed him that

“someone from DOH had called Locumtenens and told them that Dr. Howes’ license had been

suspended after a complaint had been made that he was practicing medicine without a license.”
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Removed Complaint 9] 16, at 3-4. Practicing medicine without a license is a crime, and allegations
that a doctor has practiced medicine without a license “is a serious and damaging allegation which
can have lasting consequences.” Amended Complaint § 31, at 5. Neither Dr. Stricherz nor
NMBHTI’s Chief Medical Officer, Dr. Wendy Dimmette, had any knowledge about this allegation,
and no one alerted Dr. Howes to any concerns regarding his performance before he received this
phone call. See Removed Complaint 9 17-18, at 4. Dr. Howes has since received no further
information regarding this allegation. See Amended Complaint § 17, at4. Dr. Massaro, the
NMDOH’s Chief Medical Officer and an NMBHI Governing Board member, made the decision
to terminate immediately Dr. Howes’ employment and contract. See Removed Complaint § 19, at
4; 1d. 942, at 6. Grogan, NMBHI’s hospital administrator, ordered someone -- presumably
NMBHI security -- to escort Dr. Howes from the premises. See Removed Complaint 9 20, at 4;
id. 926, at4. Grogan is responsible for all NMBHI employment decisions. See Removed
Complaint § 27, at 5. Dr. Howes did not receive any written documentation that explained why
NMBHI terminated his contract, and did not have the opportunity to be heard or to defend himself
or his reputation. See Removed Complaint, 9 21-22, at 4. Dr. Stricherz believed that Dr. Howes’
termination was a mistake and appealed Dr. Howes’ termination to Grogan, who denied the appeal.
See Removed Complaint, 923, at 4. The New Mexico Regulation and Licensing Department,
which oversees the Board of Psychological Examiners, granted Dr. Howes’ license in August,
2020, “after a period of unexplained delay.” Removed Complaint 9 24, at 4. The New Mexico
Regulation and Licensing Department has no record of anyone lodging a complaint or taking
disciplinary action against Dr. Howes or his license. See Removed Complaint q 24, at 4. Because
of his termination, Dr. Howes returned to South Carolina to search for another job. See Removed

Complaint q 38, at 6. Dr. Howes has resorted to accepting several shorter-term contracts around
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the country, which requires that he incur costs to relocate and terminate leases. See Removed
Complaint 9§ 58, at 8.

PROCEDURAL BACKGROUND

On February 24, 2021, Dr. Howes filed with Santa Fe County, First Judicial District Court,
State of New Mexico, his Amended Complaint for Violations of 42 U.S.C. §1983, Breach of
Implied Contract, and Wrongful Termination\Breach of Implied Covenant of Good Faith and Fair
Dealing, filed March 25, 2021 (Doc. 5-1)(“Removed Complaint”). The Removed Complaint
alleges: (1) that both Dr. Massaro and Grogan, in his individual capacity, violated Dr. Howes’ right
to “procedural and substantive due process prior to being deprived of his property interests in his
professional license and contract and his liberty interests in his reputation and his job at NMBHI,”
Removed Complaint § 28, at 5; id. 9 46, at 7; (ii) that the Defendants, in their official capacities,
breached an “implied one-year contract directly between Dr. Howes and the Department of
Health,” Removed Complaint § 53, at 8; see Removed Complaint q 55, at 8; and (iii) that the
Defendants, in their official capacities, “breached the Implied Covenant of Good Faith and Fair
Dealing when they called Locumtenens and made defamatory statements about Dr. Howes|[’] work
performance and the status of his license,” Removed Complaint § 61, at 8, and when they
“wrongfully terminated Dr. Howes’ contract with no notice and provided him no reason for this
termination,” Removed Complaint § 62, at 9. The Defendants removed this case to federal court
on March 24, 2021. See Notice of Removal at 1, filed March 24, 2021 (Doc. 1).

1. The MTD.

The Defendants filed their MTD on March 29, 2021. See MTD at 1. The MTD states four
grounds on which the Court should dismiss the Removed Complaint: (i) Dr. Howes fails to state a

claim on which relief can be granted, because he cannot show that he has a property or liberty



Case 1:21-cv-00263-JB-SCY Document 46 Filed 01/31/23 Page 7 of 202

interest; (ii) Dr. Massaro and Grogan are entitled to qualified immunity on Dr. Howes’ § 1983
claims; (iii) Dr. Massaro and Grogan are not proper Defendants to Dr. Howes’ contract claims;
and (iv) Dr. Howes did not have an express written contract with New Mexico, and so cannot
prevail on his breach-of-contract, wrongful-termination, and breach-of-the-implied-covenant-of-
good-faith-and-fair-dealing claims. See MTD at 1-2. Defendants attach as an exhibit to the MTD
the Services Contract between New Mexico and Locumtenens. See Contract No. 20-665-6300-
22593 State of New Mexico for Services (dated October 16, 2019, amended April 21, 2020), filed
March 29, 2021 (Doc. 7-1)(“Services Contract”). They argue that the Court should consider the
Services Contract as part of its analysis under rule 12(b)(6) of the Federal Rules of Civil
Procedures, because Dr. Howes refers to it in his Removed Complaint, and because there are some
differences between Dr. Howes’ description of the Services Contract and the Services Contract’s
express language. See MTD at 5-6.

The Defendants’ second argument is that the Court should dismiss Dr. Howes’ claims
against Grogan and Dr. Massaro in their individual capacities, pursuant to rule 12(b)(6), because
Dr. Howes does not have a property or liberty interest in his continued employment. See MTD

at 6-7 (citing Gonzales v. City of Albuquerque, 849 F. Supp.2d 1123, 1157 (D.N.M.

2011)(Browning, J.), aft’d, 701 F.3d 1267 (10th Cir. 2012), and Cockrell v. Bd. of Regents of

N.M. State Univ., 1999-NMCA-073, q 11, 127 N.M. 478, 481, 983 P.2d 427, 430). Particularly,
the Defendants argue that, although Dr. Howes alleges that Locumtenens entered into a contract
with the NMDOH, he “has not alleged there is a separate written contractual agreement between
him and DOH,” and therefore he had no “entitlement to continued employment with DOH.” MTD
at 7. They argue that a plaintiff may not bring a § 1983 claim arising out of an alleged property

interest in a contract to which the plaintiff is not a party. See MTD at 8 (citing Martin Marietta
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Materials, Inc. v. Kan. Dep’t of Trans., 810 F.3d 1161, 1177 (10th Cir. 2016)). The Defendants

further argue that, even if Dr. Howes is a party to the Services Contract, the Services Contract
allows the NMDOH to “terminate the Services Contract at its convenience and . . . require a change
in representative without notice or an opportunity for the contractor representative to be heard.”
MTD at 7. The Defendants then argue that Dr. Massaro and Grogan are entitled to qualified
immunity, because Dr. Howes does not demonstrate that Dr. Massaro and Grogan violated a
clearly established right at the time of the alleged violation. See MTD at 9.

The Defendants’ final argument is that New Mexico State law prohibits implied contracts
with the State, and so the Court should dismiss Dr. Howes’ breach-of-an-implied-contract claim,
as well as his wrongful-termination and breach-of-implied-covenant-of-good-faith-and-fair-
dealing claims. See MTD at 12. They argue that, because Dr. Howes alleges these claims against
all Defendants in their official capacities, the Court should treat the Defendants as the State and
apply sovereign immunity, which New Mexico has waived only for contract actions brought
pursuant to a written contract. See MTD at 12-13 (citing N.M.S.A. § 37-1-23(A) (“Governmental
entities are granted immunity from actions based on contract, except actions based on a valid
written contract.””). Additionally, the Defendants contend that Dr. Howes does not allege that
Dr. Massaro and Grogan are parties to the implied contact, “and therefore [they] are not proper
defendants to this claim or any of Plaintiff’s contract claims.” MTD at 13. The Defendants also
assert that Dr. Howes’ argument for his wrongful-termination claim does not state a claim upon
which relief can be granted, because there was no written contract between him and the NMDOH,
and, therefore, his employment was at-will and the NMDOH could terminate his employment at

any time. See MTD at 13 (quoting Hudson v. Vill. Inn Pancake House of Albuquerque, Inc.,

2001-NMCA-104, 9 4, 121 N.M. 308, 310, 35 P.3d 313, 315). They argue that, while an implied
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contract can restrict an employer’s ability to terminate an employee, State law prohibits implied
contracts, and thus, that exception does not apply. See MTD at 14. Similarly, the Defendants
argue that, because there is no implied contract, Dr. Howes’ breach-of-implied-covenant-of-good-
faith-and-fair-dealing claims also must fail. See MTD at 14. Finally, referring to Dr. Howes’
breach-of-implied-covenant-of-good-faith-and-fair-dealing claims, the Defendants “contend these
causes of action are not properly joined in Count IV as there is no relation between the causes of
action.” MTD at 13 n.3.

2. Dr. Howes’ Remand Motion and Stay Motion.

Dr. Howes did not respond initially to the MTD. Instead, he filed the Remand Motion on
April 1, 2021, and the Stay Motion on April 11, 2021. See Remand Motion at 1; Stay Motion at
1. In the Remand Motion, Dr. Howes argues that the NMDOH and Locumtenens’ Services
Contract “contains a clear and mandatory forum provision which gives exclusive jurisdiction to
the Courts of the State of New Mexico . . . [and] renders removal to federal court improper.”
Remand Motion at 3. Specifically, he quotes the following clause:

“The laws of the State of New Mexico shall govern this Agreement, without

giving effect to its choice of law provisions. Venue shall be proper only in a New

Mexico court of competent jurisdiction in accordance with NMSA 1978,

§ 38-3-1 (G). By execution of this Agreement, Contractor acknowledges and agrees

to the jurisdiction of the courts of the State of New Mexico over any and all lawsuits

arising under or out of any term of this Agreement.”
Remand Motion at 4 (quoting Services Contract q 27, at 12). Dr. Howes states that the clause’s
language is “clearly mandatory” and situates venue properly “only in a New Mexico court.”
Remand Motion at 4 (emphasis in original). He further asserts that the NMDOH “clearly

anticipated and desired the exclusive jurisdiction of, and venue in, New Mexico State courts.”

Remand Motion at 4. Dr. Howes contends additionally that he “was a skilled employee who was
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provided because of this contract, and as such, is a clear third-party beneficiary of this contract,”
and, therefore, he “has standing to enforce this forum provision.”> Remand Motion at 4.
Accordingly, because Dr. Howes asserts that removal was improper, in light of the Services
Contract’s forum selection cause, he requests both that the Court remand the case to Santa Fe
County, First Judicial District, State of New Mexico, where he filed originally the Removed
Complaint, and that the Court award him attorney’s fees and costs resulting from the removal. See
Remand Motion at 4-5.

In Dr. Howes’ Stay Motion, he reminds the Court of his Remand Motion and notes that, if
the Court grants the Remand Motion, the MTD will become moot. See Stay Motion q 7, at 2.
Accordingly, Dr. Howes contends that requiring full briefing on the MTD will “cause unnecessary
costs and burden to the Federal Court resources.” Stay Motion 9 8, at 2. He notes that a temporary
stay would not prejudice either party and that, if the Court determines that it does have jurisdiction
over the case, the Court can lift the stay and resume briefing on the MTD. See Stay Motion 9§ 9,
at 2. Thus, Dr. Howes requests that the Court stay the proceedings until it rules on the Remand
Motion and, alternatively, requests a two-week extension to respond to the MTD in the event that
the Court denies the Stay Motion. See Stay Motion at 3.

3. The Defendants’ Responses to the Remand Motion and Stay Motion.

The Defendants responded to the Remand Motion on April 15, 2021. See Defendants’
Response in Opposition to Plaintiffs’ [sic] Motion to Remand, filed April 15, 2021

(Doc. 12)(“Remand Response”). In the Remand Response, the Defendants assert that removal is

SDr. Howes states that he had not seen the Services Contract until the Defendants included
it as an attachment in their MTD. See Remand Motion at 4 n.2. Accordingly, he asserts that he
“intends to seek leave to amend his complaint to reflect his clear status as a third-party
beneficiary.” Remand Motion at 4 n.2.

-10 -
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proper under the Court’s 28 U.S.C. § 1331 federal-question jurisdiction and 28 U.S.C. § 1441
removal jurisdiction. See Remand Response at 2. The federal questions that the Defendants assert
confer jurisdiction upon the Court are Dr. Howes’ § 1983 claims. See Remand Response at 2.
Defendants thus conclude that the Court also has supplemental jurisdiction over Dr. Howes’
related State law claims under 28 U.S.C. § 1367. See Remand Response at 2.

The Defendants also argue that Dr. Howes was not party to the Services Contract, and that
the Services Contract “includes a forum selection clause for the benefit of the parties to the
contract, the State and Locumtenans,” and that therefore the forum selection clause governs
contractual disputes between those two parties, and not between Dr. Howes and the NMDOH, or
between Dr. Howes and Locumtenens. Remand Response at 3. See id. at 3-4. Defendants refer
to the same language that Dr. Howes references, highlighting specifically language stating that,
“‘[b]y execution of this Agreement, Contractor acknowledges and agrees to the jurisdiction of the
courts of the State of New Mexico . . ..”” Remand Response at 3 (quoting Services Contract § 27,
at 12)(emphasis added in Remand Response). In sum, the Defendants assert that Dr. Howes
“cannot attempt to avoid federal jurisdiction under the guise of a forum selection clause contained
in a contract to which he was not a party and . . . which does not form the basis of his underlying
claims.” Remand Response at 4. Accordingly, the Defendants request that the Court deny the
Remand Motion. See Remand Response at 4.

The Defendants responded to the Stay Motion on April 23, 2021. See Defendants’
Response in Opposition to Plaintiff’s Emergency Opposed Motion for Stay of Briefing of
Defendants’ Motion to Dismiss Pending Consideration of Plaintiff’s Motion to Remand, or in the
Alternative, and Extension of Time to Respond, filed April 23, 2021 (Doc. 13)(“Stay Response”).

In the Stay Response, the Defendants note that the Federal Rules of Civil Procedure do not provide

-11 -
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for stayed proceedings during a motion to dismiss’ pendency, but point instead to rule 1, which
“instructs that the rules of procedure should be construed ‘to secure the just, speedy, and
inexpensive determination of every action and proceeding.”” Stay Response at 2 (quoting
Fed. R. Civ. P. 1). The Defendants contend that, while granting a stay is within the Court’s
discretion, the United States Court of Appeals for the Tenth Circuit has directed courts to consider

four factors before staying proceedings. See Stay Response at 2-3 (quoting United Steelworkers

of Am. v. Or. Steel Mills, Inc., 322 F.3d 1222, 1227 (10th Cir. 2003)). The Defendants note that

Dr. Howes “establishes none of the . . . factors™ and assert that he is not likely to prevail on the
Remand Motion. Stay Response 3. The Defendants observe that Dr. Howes could amend his
Removed Complaint to excise his federal causes of action and return to State court. See Stay
Response at 3. Finally, the Defendants dispute Dr. Howes’ argument that a stay will not prejudice
the parties, arguing that the “Defendants should not be deprived of an expeditious resolution to
this proceeding, without justification.” Stay Response at 3 (citing Fed. R. Civ. P. 1). Accordingly,
the Defendants request that the Court deny the Stay Motion. See Stay Response at 4.

4. Dr. Howes’ Replies Supporting His Remand Motion and Stay Motion.

Dr. Howes replied to the Remand Response on April 26, 2021. See Plaintiff’s Reply in
Support of His Motion to Remand to State Court, filed April 26,2021 (Doc. 14)(“Remand Reply”).
Dr. Howes counters the Defendants’ assertion that a third-party beneficiary to a contract cannot
enforce a forum selection clause with case law which states that a forum selection clause in an
agreement that has a “‘sufficiently strong’” connection with the non-signatory can bind the non-

signatory to the agreement. Remand Reply at 1 (quoting Presidential Hosp. L.L.C. v. Wyndham

Hotel Grp., L.L.C., 333 F. Supp. 3d 1179, 1225 (D.N.M. 2018)(Browning, J.). He also asserts that

a financial benefit’s presence from the contract “can help determine whether a forum clause applies

-12 -
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to a third party.” Remand Reply at 2 (citing Affiliated Mortg. Prot., LLC v. Tareen, No. CIV 06-

4908(DRD), 2007 WL 203947, at *4 (D.N.J. January 23, 2007)(Debevoise, Sr. J.)). Dr. Howes
asserts that he is a third-party beneficiary to the Services Contract, that the Services Contract’s
forum selection clause is mandatory, and that, although the Defendants removed on federal-
question grounds, the forum selection clause’s mandatory nature makes removal improper. See
Remand Reply at 2. Accordingly, Dr. Howes requests that the Court enforce the forum selection
clause and grant his Remand Motion. See Remand Reply at 3.

Dr. Howes replied to the Stay Response on May 4, 2021. See Plaintiff’s Reply in Support
of His Emergency Motion for Stay of Briefing of Defendants’ Motion to Dismiss Pending
Consideration of Plaintiff’s Motion to Remand, or in the Alternative, an Extension of Time to
Respond, filed May 4, 2021 (Doc. 16)(“Stay Reply”). In the Stay Reply, Dr. Howes asserts that
“[1]t 1s likely that this Court will enforce this contract, and remand this case . ...” Stay Reply at 1.
He accuses the Defendants of “ignor[ing] the forum clause at issue” and disagrees that he would
first have to dismiss his federal causes of action to return to State court, noting that the State courts
“have concurrent jurisdiction over the federal claims herein . . ..” Stay Reply at 2. Dr. Howes
reiterates that the parties should not fully brief the MTD until the Court decides whether it has
jurisdiction to hear the case, particularly in light of the legal costs that Dr. Howes would incur.
See Stay Reply at 2. He also asserts that the Defendants should not be concerned that granting the
Stay Motion will result in a delayed resolution to the case, because “their Motion to Dismiss can’t
be decided before the Motion to Remand because the Remand decides whether this Court has
jurisdiction over the Motion to Dismiss.” Stay Reply at 2. He states that, if the Court grants the

Motion to Remand, the parties will have to brief unnecessarily the Motion to Dismiss a second

-13 -
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time. See Stay Reply at 2. Accordingly, Dr. Howes reiterates his request that the Court grant the
Stay Motion. See Stay Reply at 2.

5. The March 1, 2022, Hearing.

The Court held a hearing via Zoom on the MTD, the Remand Motion, and the Stay Motion
on March 1, 2022. See Clerk’s Minutes at 1; Transcript of Motion Proceedings at 1 (taken March
1, 2022), filed May 24, 2022 (Doc. 40)(“Tr.”). To start, the Court took up the Remand Motion.
See Tr. at 2:22-25 (Court). The Court began by noting that the Tenth Circuit has analyzed forum
selection clauses, and has found some to be permissive, some to be mandatory, and some to be
consent-to-be-sued provisions. See Tr. at 3:3-10 (Court). The Court stated that its initial
inclination, without having reviewed recently the Tenth Circuit’s decisions, is that the Services
Contract’s forum selection clause “is a permissive clause, not mandatory, and therefore, there is
not a good basis for remanding back to state court.” Tr. at 4:3-5.

Dr. Howes spoke first on the Remand Motion, arguing that the Services Contract forum
selection clause is mandatory, “because it states that the laws of New Mexico shall govern this
agreement.” Tr. at 4:18-20 (Burke). The Court replied that it applies regularly New Mexico law,
but that does not mean that it is “divested of jurisdiction.” Tr. at 24-25 (Court). Dr. Howes further

(133

highlighted the Services Contract’s language stating that “‘venue shall be proper only in a New
Mexico court of competent jurisdiction.”” Tr. at 5:4-5 (Burke)(quoting Services Contract § 27, at
12). In response, the Court asked whether that language includes the United States District Court
for the District of New Mexico as a “New Mexico court.” Tr. at 5:7 (Court). Dr. Howes noted the
statute that the Services Contract provision references, which the Court notes establishes venue

and not necessarily jurisdiction. See Tr. at 5:14-6:2 (Court, Burke). Dr. Howes stated that he

reads the phrase
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“contractor acknowledges and agrees to the jurisdiction of the courts of the State of

New Mexico over any and all lawsuits arising under or out of any term of this

agreement” . . . as requiring jurisdiction only in the State of New Mexico court,

rather than the federal jurisdiction of the district of New Mexico courts.
Tr. at 6:4-12 (Burke)(quoting Services Contract § 27, at 12). Dr. Howes also asserted that, because
the NMDOH created the agreement, the “state purchasing department would contemplate not
waiving any immunity or consent to sue in federal court, but instead on insisting on being in their
own state court.” Tr. at 6:16-19 (Burke). Dr. Howes reiterated that “[h]e is an intended third-party
beneficiary, because both the State of New Mexico derived a benefit from him being assigned, and
he also derived a benefit from the assignment . ...” Tr. at 7:2-5 (Burke). The Court noted that
the Services Contract’s heading in this section is “‘Applicable Law,’” and not “Applicable law and
location of suit . ...” Tr. at 7:12-14 (Court)(quoting Services Contract at 12).

The Defendants spoke next on the Remand Motion, arguing that the forum selection clause

appears to be permissive. See Tr. at 8:9-10 (Ackermann). They discussed two of the clause’s lines

(113 299

in particular: (i) “‘venue shall be proper only in a New Mexico court,”” which does not specify
that only State courts have jurisdiction over disputes under the contract, Tr. at 8:12-13
(Ackermann); see Tr. at 8:13-15 (Ackermann); and (ii) “‘[b]y execution of this agreement

b

contractor acknowledges,”” which the Defendants argued binds only the contractor, and not
necessarily New Mexico, Tr. at 8:17-18 (Ackermann). See Tr. at 8:18-24 (Ackermann). The
Defendants also noted that Dr. Howes does not proffer any evidence indicating that he has a
contract with Locumtenens such that he could be a third-party beneficiary to the Services Contract

between the NMDOH and Locumtenens. See Tr. at 8:25-9:9 (Ackermann)(* It's our understanding

that Locum[t]enens worked possibly with AP Contractors, and that the plaintiff had an agreement
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with AP Contractors. But we're not aware of [there] being any agreement between
Locum|[t]enens”).

Dr. Howes spoke again, disagreeing with the Defendants’ argument that the forum
selection clause is permissive. See Tr. at 10:2-3 (Burke). In response to the Defendants’
arguments that the forum selection clause bound only the contractor and not the NMDOH,
Dr. Howes asserted that “[t]here is nothing in this language to . . . suggest that the State of New
Mexico wants to exclude itself from this section of the agreement.” Tr. at 10:7-9 (Burke).
Dr. Howes further stated that at the hearing is the first time that the Defendants raised the argument
that he did not have an agreement with Locumtenens, and noted that there is no dispute that he
provided services to New Mexico. See Tr. at 10:10-15 (Burke). Accordingly, Dr. Howes asserts,
“he was contemplated as part of the psychiatrists and psychologists that were provided explicitly
under this agreement . . . .” Tr. at 10:15-17 (Burke).

The Court indicated that, for purposes of hearing the remaining motions’ arguments, it
likely would deny the Remand Motion. See Tr. at 10:23-25 (Court). The Court also stated that
“the first sentence of the provision indicates that it’s a choice of law provision” and that “the
second sentence is just an indication that venue is going to be in accordance with that state statute.”
Tr. at 10:25-11:5 (Court). The Court acknowledged that, although the provision suggests that the
parties contemplate being in State court, it did not mandate that result, and that the third sentence
seemed to be a consent provision. See Tr. at 11:5-10 (Court).

The Defendants spoke next on the MTD. See Tr. at 12:11 (Ackermann). They asserted
that the basis for requesting that the Court dismiss Dr. Howes’ § 1983 claims is that he does not
have a property or liberty interest at stake, because he had no contract for continued employment,

and New Mexico is an at-will employment state. See Tr. at 12:12-17 (Ackermann). The
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Defendants reiterated that Dr. Howes is not a party to the Services Contract, and that, even if he
were a party to the Services Contract, “the State can terminate, at its convenience, according to the
terms of the actual contract.” Tr. at 12:23-25 (Ackermann). The Defendants further asserted that
the two individual Defendants, Dr. Massaro and Grogan, have qualified immunity, because any
constitutional rights that they allegedly violated are not clearly established. See Tr. at 13:16-14:2
(Ackermann). The Defendants noted that New Mexico law prohibits implied contracts with New
Mexico and asserted that there is no contract to which Dr. Massaro and Grogan are a party. See
Tr. at 14:3-11 (Ackermann). Finally, they asserted that Dr. Howes does not allege any retaliatory
discharge that gives rise to a wrongful-termination claim. See Tr. at 14:18-22 (Ackermann).

Dr. Howes spoke next, stating that he had not submitted response briefing on the MTD,
because he moves to stay pending the Court’s decision on the Remand Motion. See Tr. at 15:4-5
(Burke). The Court asked how Dr. Howes proposes to respond to the MTD, to which Dr. Howes
stated that he opposes the MTD and that he “intended to amend the complaint to include the third-
party beneficiary status that we were made aware of when” the Defendants filed the Services
Contract. Tr. at 15:20-22 (Burke). See id. at 15:17-24 (Burke). Instead, Dr. Howes argued in
favor of his Stay Motion, reiterating his belief that the forum selection clause is mandatory and
that the parties would incur unnecessary expenses if they briefed the MTD and the Court later
remanded the case to the State court. See Tr. at 16:18-24 (Burke). The Court discussed briefly
whether it would be possible for the parties to use the same briefs upon remand, which would
obviate concerns about incurring additional expenses, which Dr. Howes acknowledged was
“[t]rue. Depending on how the Court handles it....” Tr. at 17:16-17 (Burke). See id. at 16:25-
17:22 (Court, Burke). The Defendants replied, stating that they opposed the Stay Motion and that

Dr. Howes has not met the standard necessary to support a motion to stay. See Tr. at 17:25-18:14
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(Ackermann). Dr. Howes rebutted, asserting that the Defendants had not demonstrated that they
will face irreparable harm or prejudice, other than that “they would like this to be resolved more
quickly.” Tr. at 18:21-22 (Burke). See id. at 18:18-24 (Burke). Dr. Howes then noted that, in the
alternative to the Stay Motion, he requests a two-week time extension to respond to the MTD. See
Tr. at 18:24-19:1 (Burke). The Court announced that it would deny the Stay Motion and instructed
Dr. Howes to respond to the MTD before the Court decided the MTD at the end of March. See
Tr. at 19:10-17 (Court). The Court also indicated that it was inclined to grant the MTD, because
“this is an at-will state, and this is a contract involving somebody else, not this individual, so I’'m
a little cautious about thinking that there is a contractual right or a property right....” Tr. at
20:8-12 (Court). The Court then turned the hearing into an initial scheduling conference. See Tr.
at 20:15-16 (Court). During the scheduling conference, the Court extended to March 15, 2022,
the deadline for Dr. Howes to file a response to the MTD and to move for leave to amend the
Removed Complaint under rule 15(a), warning the parties that the Court intended to file an Order
without a complete opinion by March 31, 2022, pursuant to its obligations under the Civil Justice
Reform Act, 28 U.S.C. § 476. See Tr. at 19:12-19 (Court); id. at 25:8-27:21 (Court, Ackermann,
Burke); Fed .R. Civ. P. 15(a). Specifically, the Court stated:
So we’ll change [the deadline to amend the pleadings and to join additional

parties] to March 15. This doesn’t change the substantive requirements of Rule

15(a). So if you can do something as of right, you need to do it by that date, and if

you need leave of the Court, you need to move for leave of the Court by that date.
Tr. at 27:1-9 (Court).

6. Post-Hearing Briefing on the MTD.

On March 14, 2022, Dr. Howes filed two documents with the Court. First, he filed a

Complaint for Violations of 42 U.S.C. §1983, Breach of Implied Contract, and Wrongful
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Termination\Breach of Implied Covenant of Good Faith and Fair Dealing, filed March 14, 2022
(Doc. 29)(“Amended Complaint”).® Second, he filed the Plaintiff’s Response in Opposition to
Defendants’ Motion to Dismiss, filed March 14, 2022 (Doc. 30)(“MTD Response”).

Dr. Howes begins his MTD Response by reciting case law on third-party contract
beneficiaries, adhesion contracts, and contractual unconscionability. See MTD Response at 2-3.
He then describes the Services Contract’s aspects that favor the NMDOH, such as the unbalanced
termination requirements, and asserts that the termination clause therefore is “clearly
unconscionable, and . . . is the classic ‘take it or leave it” example of an unconscionable adhesion

contract.” MTD Response at 4 (quoting Cordova v. World Fin. Corp. of N.M., 2009-NMSC-021,

33, 146 N.M. 256, 265, 208 P.3d 901, 910). He also points to language in the Services
Contract -- ““The agency . . . shall make every effort to provide Clinical Psychologists . . .