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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ANTHONY DAVID TEAGUE

Movant,

VS. No. CV 07-0326 RB/LCS
No. CR 03-1133 RB

UNITED STATES OF AMERICA

Respondent.

MEMORANDUM OPINION AND ORDER OF DISMISSAL
AND ORDER TO SHOW CAUSE WHY FILING RESTRICTIONS
SHOULD NOT BE IMPOSED

THIS MATTER comes before the Coudua sponteinderFed. R. Civ. P. 60(b) and 28
U.S.C. § 2255, upon Movant Anthobavid Teague’ssecondViotion for Relief From Judgment
or Order (CV 070326 RB/LCS (hereafter “CV"Doc. 24.) Teague’s Motion for Relief From
Judgment is a successive motion un2@rU.S.C. § 2255iled without authorization from the
United States Court of Appeals for the Tenth Circuit, and the Court will disheddotion for
lack of jurisdiction The Court will also order Movant Teague to show cause why filing restrictions
should not be imposed based on his lengthy and abusive filing history.

FACTUAL AND PROCEDURAL BACKGROUND

Anthony David Teague was sententgahis Courto 21 months imprisonment on March
26, 2004 for Threat to Injure a Person Through Interstate Commerce in violation of 18 U.S.C. §
875(c).(CR03-1133 RB (hereafter “CR’poc. 61) Teague filed a direct appeal of his conviction
and sentencen April 2, 2004(CR Doc. 63) One of the issues raised in Teague’s direct appeal

wasclaimed error in the jury instruction on the elements of the cililne.Tenth Circuitejected
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Teague’s argument araffirmed his conviction and sentence on May 15, 2Q00& Doc. 72at
21-25.)

Teague filed his first motion to vacate, set aside, or correct sentence2&des.C. 8

2255 attacking the conviction and sentence in his criminal case on March 3QCR@oc. 74)

This case was opened as a companion casecNo. CV 00326 RB/LCS (CV Doc. ) In his

first § 2255 motion, Teague raised the issue of ineffective assistance of dowinslebse not to
include the jury instruction question as part of his challenge to his convi@@BnDoc. 74 at 4
United SatesMagistrate Judgéeslie C. Smithentered Proposed Findings and Recommended
Disposition (“PFRD”), concluding that Teague was not entitled to relief ®r§ 1255 claims,
including his claim of ineffective assistance of coun@e\/ Doc. 14) The undengned adopted
Judge Smith’'s PFRD, dismissed the Motion with prejudice, and entered Judgmaest laigaion
August 16, 2007(CV Docs. 16; 17; CR Doc. 81.)

After he finished his sentence, but while incarcerated on Texas state criminal ¢harges
Texas,Teague then filed a Petition for Writ of Error Coram Nobis on July 25, 2016. (CR Dpc. 82
Teague sought to have his conviction in CR1033 set aside because it was allegedly being used
to improperly enhance his Texas state sentgi@m®e id. Teague exgessly raisedhe argument
thathis counsel was ineffective for failing to properly object to the jury instructioh@elements
of the crime.(Id. at 1-2.) United States Magistrate Judge William P. Lynsbued Proposed
Findings and a Recommended Decision (“PFRD”) on August 25, 2@jeGting Teague’s
contentions regarding the jury instruction asdommending that Teague’s Petition for Writ of
Error Coram Nobis be denied with prejudice. (CR Doc. dt3®-5.) Theundersigned adopted the

PFRD and denied the Petition with prejudice on October 27, 2017. (CR Doc. 134.)



Teague filed a second Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct
Sentence by a Person in Federal Custody on December 26,(C&1lJoc. 138) In his Motion,
Teague agaiattacked his noveompleted sentence in CR-Q333, contending that it is being used
to improperly enhance his Texas state sentgiitteat 11) Once again, Teague claimed that his
counsel was ineffective in failing to object to the jury instructi@d. at 13-14.) The Court
determined that Teague’s Motion constituted a second or successive 8 2255 aneédvias fil
violation of 28 U.S.C. 88 2244 and 2255. (CR Doc. 141.)

On April 28, 2018, Teague then filed a Petition for a Writ of Habeas Corpus Under 28
U.S.C. 8 2241 in the United States District Court for the Southern District of, gyas attacking
use of the conviction and sentence in CRLQ33 to enhance his Texas state court sentence. (CV
180635 Doc. 1)! The Southern District determined thagchuse Teague is incarcerated in
Beeville, Texas the case should be transferred todis&ict of incarceratioriThe Southern District
of Texas transferred the case to the Eastern District of Texas. (083B3Doc. 5 The Eastern
District of Texas ented an order concluding that because Teague seeks to be relieved of the
federal court sentence imposed in CR1A33, his Petition should be construed as a motion to
vacate, set aside, or correct the sentence under 28 U.S.C. § 2255 and should be transkerred to t
court that imposed the sentence. (CV0B35 Doc. 19 The Eastern District of Texas then
transferred Teague’s Petition to this Court as the sentencing ((©urL.8-0635 Doc. 14.)

Teague did not object to the transfer of the case to this District, nor did henghathe
Eastern District of Texas’s characterization of his filing 8255 motion to vacate, set aside, or

correct sentencé@his Court determined that Teague would not be able to obtain any relief under

1 The Court takes judicial notice of the record in case no. GU6BS RB/GBW.SeeDuhartv.
Carlson 469 F.2d 471, 473 (10Cir. 1972) (court may take judicial notice of its own records).
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§ 2241 because he is notamcerated in this District, declined to reconsider the characterization
of the Petition as a 8 2255 motion, and dismissed the Petition as a second or sug@&sb/e
filing filed without Tenth Circuit authorizatiopursuant ta@28 U.S.C. § 2255(hYCV 18-0635
Docs. 17; 18.)

Teaguethenfiled his firstMotion for Relief From a Judgment or Order “pursuant to Rule
60(b) of Fed. R. Civ. P.” in this case on August 16, 2018. (CV Doc. 18GR Doc. 144 at )
As in his prior filings,Teague clairad error in connection with the jury instruction atiéht his
conviction in CR 031133 is being wrongfully used to enhance his Texas state criminal sentence.
(CV Doc. 18 at 32; CR Doc. 144 at-12.) Teague’s Motion for Reliefid not specify any basis
for sdting aside the Court’s prior order denying him § 2255 relief but, instead, clamaethé
underlying judgment of conviction in his criminal case was the result of derflakaight to the
effective assistance of counsel when his trial attofaiégd to object to erroneous jury instructions
or failed to requegtroper jury instructions regarding the mens rea element of the offensd as wel
as a ‘reasonable person’ elemef€V Doc. 18 at 1CR Doc. 144at 1) Teague “assged] that
his is not a sucasive § 2255 motion but is cognizable as a due process constitutional violation
regarding his current sentencéCV Doc. 18 at 1CR Doc. 144 at.) Teague astdthe Court to
“grant relief by reversing the Court's previous order denying 8 2255 reliefvaodte his
unconstitutional prior judgment of conviction on the criminal cé8¥. Doc. 18 at 2CR Doc.
144 at 2) This Court construed Teague’s Rule 60(b) motion as a successive 8§ 2255 collatdral att
on his conviction and sentence, filed without Teditlcuit authorization, and dismissed the motion
for lack of jurisdiction(CV Doc.22; CR Doc. 147.)

Without acknowledging the Court’s prior dismissal of his first motion, Teagsenba

filed what he acknowledges to be a second Rule 60(b) m@GdhDocs. 24; 25.)Teague argues



that his second Motion is a “true” Rule 60(b) mottbat challenges a defect in the prior § 2255
proceedingsTeague claimghat, if the Court had appointed counsel to represent him in connection
with his 2007 Motion to Vacate, Set Aside, or Correct Sentence, counsel would hagidnisaise
jury instructionargumentsandthat would have resulted in setting aside his “illegal” conviction
under 82255(CV Doc. 24 atl.)

TEAGUE'S SECOND RULE 60(b) MOTION
IS A SUCCESSIVE § 2255 MOTION TO VACATE HIS CONVICTION

Once again, f1a threshold matter, the Counust determinevhether hissecond Motion
For Relief From Judgment is a “truBule 60(b) motion or, instead, a second or successive § 2255
motion. See Gonzalez v. Cros®45 U.S. 524537 (2005);Spitznas v. Boonel64 F.3d 1213,
1215 (10th Cir. 2006)UnderGonzaleza 60(b) motion is a second or successive petition if it in
substance or effect asserts or reasserts a federal basis for relief frpatitibaets underlying
convictionor sentenceSeeb45 U.S. at 537Conversely, it is a “true” 60(b) motiohit either (1)
challenges only a procedural ruling of the court which precluded a meritsndetion of the§

2255 motioror (2) challenges a defect in the integrity of §i#255proceeding, provided that such

a challenge does not itself lead inextricably to a méated attack on the disposition of a prior
petition Id. at532, 541A Rule 60(b)motion that assesbr reassesta federal basis for relief from

the underlyng convictionor sentencshould be treated as second or successive habeas petition
id. at530.

The Court determinethat Teague’'ssecondMotion For Relief should be considered a
second or successive 8 2255 motion because it challenges the merits of his uncientyirad
sentencing, not a defect in the original 8 2255 procee8eaegPitznas 464 F.3cht 1215.Teague
was aware of the jury instruon issue at the time he filed his first 8§ 2255 proceedindhduahose

not to raise it as part of his ineffective assistance of counsel argy@BnDoc. 30 at 35.) His



contentionthat the 2007 proceeding was defective because, if the Court had appointed counsel,
counsel would have undoubtedaisedthe issudor him, is no more than an attempt to circumvent

the Court’s dismissal of his first 60(b) motidrhe substance of his second 60(b) mositilhseeks

to vacate his conviction and sentence based on error in the jury instruction at his ¢riatiaad

is still, in essence, a successive 8 2255 mo(ow.Docs. 24 at 1; Doc. 26 at 1.)

As the Court has previously advisedagee,Section 2255 provides that a second or
successive motion must be certified in accordance with § 2244 by a panel of a couralsf tppe
contain: (1) newly discovered evidence that would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder would have found the movant guilty of the
offense or (2) a new rule of constitutional law that was previously unavailable and was made
retroactive to cases on collateral review by the Supreme @8udt.S.C. § 2255(hBection2244
requires that, before a second or successive application is filed in the dairictllve applicant
shall move the appropriate court of appeals for an order authorizing the distridiocoamsider
the application. 28 U.S.C. 8§ 228%(3)(A).

Despte being informed of the need for authorization on multiple occasi@egjuehas
againfiled his 8§ 2255viotion withoutseeking anwputhorization from a court of appealsrequired
by § 2244b)(3)(A). This Court lacks jurisdiction to consider Hiotion absent the requisite
authorizationWhen a second or successive § 2255 motion is filed in the district court without the
required authorization from a court of appetig district court may dismiss or may transfer the
matter to the court of appeals itiétermines it is in the interest of justice to do so under 28 U.S.C.
§ 1631.See In re Cling531 F.3d 1249, 1252 (©Cir. 2008).

Applying Cline, the Court determines it is not in the interests of justice, declines to transfer,

and will dismiss this nteer for lack of jurisdiction. Teague is no longer in federal custody and, as



a consequence, may no longer seek relief under § E&5&ad, Teague may only attack his federal
conviction and sentence by a petition for writ of error coram nobis, whichuédaas already
done,and the issue has been resolved against him on the.roaittsd States v. Denedsb6 U.S.
904, 911 (2009)see also Klein v. United Stat&80 F.2d 250, 253 (10th Cit989);Igo v. United
States303 F.2d 317, 318 (10th Cit962).Because Teague may no longer obtain relief under 8
2255, itis unlikely that the Tenth Circuit would authorize him to proceed on a second essuece
§ 2255 motionlt would not serve the interests of justice for this Court to transfer Teag@255
Motion to the Tenth Circuit, and the Court will dismiss the Motion for lack of jurisdiaGitine,
531 F.3cdat 1252.

Also pending before the Court is Movant Teague’s Motidaxpedite Rule 60(b) Motion.
The Motion asks this Court to expedite ruling because “[m]ovant is currentyngean
unconstitutional enhanced sentence that originated out of this District that isjbet ®f his§
2255 motion.”(Doc. 26) The Court will deny the Motion to Expeditas moot in light of the
dismissal of this proceeding.

Last, under 28 U.S.C. § 2253(c)(1) “[u]nless a circuit justice or a judge issuesicatert
of appealability, an appeal may not be taken to the court of appeals frgB) the final order in
aproceeding under section 2255.” A certificate of appealability may issue under 8)2PE& ity
if the movant has made a substantial showing of the denial of a constitutgha28i U.S.C. 8
2253(c)(2). Rule 11(a) of the Rules Governing Section 2258 arovides that the district court
must issue or deny a certificate of appealability when it enters a finalamderse to the § 2255
movant.The Court determinespa sponteinder Rile 11(a) of the Rules Governing Section 2255
Cases, thaleaguehas hiled to make a substantial showing that he has been denied a constitutional

right and he Court will deny a certificate of appealability.



ORDER TO SHOW CAUSE WHY FILING RESTRICTIONS
SHOULD NOT BE IMPOSED

Teaguemay not continue to abuse the judicial process by filing impropergoosiction
motions and proceedings. Despite being advised that his filings are imprap&enth Circuit
authorization is requireche continues to do sd6[T] he right of access to the courts is neither
absolute nor unconditional, and there is no constitutional right of access to the courts tagrosec
an action that is frivolous or maliciousTtipati v. Beaman878 F.2d 351, 353 (10th Cit989)
(citations omitted) (per curiampistrict courts have thénherent power to regulate filings of
abusive litigants by imposing carefully tailored restrictions in appropriaterastancesAndrews
v. Heaton 483 F.3d 1070, 1077 (10th CR007)(citing Sieverding v. Colo. Bar Ass'd69 F.3d
1340, 1343 (10th Cir. 2008)ripati, 878 F.2d at 352).

The Courthas the discretion tplace reasonable restrictions on any litigant \whbmits
non-meritorious filings omenerally abusethejudicial processPhillips v. Carey638 F.2d 207,
209 (10" Cir. 1981).These restrictions maynposelimitations or conditions offuture filings.
Restrictions orfurther filings are appropriate where (1) the litigant’s lengthy andiabdsstory
is set forth; (2) the court provides guidelines as to what the litigant otayatbtain permission to
file an action; and (3) the litigant receives notice and an opportunity to ogposeurt’s order
before it is implemented:ripati, 878 F.2d at 3554; Andrews483 F.3d at 107 United States.
DeWilliams 612 F.App'x 489 (L0th Cir. 2015). Teaguehas the right to notice and to oppose in
writing the imposition of future restrictionSeeTripati, 878 F.2d at 354.

Based on the history of the underlying criminal actodhis subsequent pesbnviction
submissionshe Gurt finds thaffeaguenas a documented history of filingproper motions and
proceedings without the mandatory authorization or jurisdiction. This history deatesdtnat

the imposition ofiling restrictionsis warranted. Therefore, the court will erd eagueto show



causewithin 14 days of entry of this Memorandum Opinion and Osdley he should not be
prohibited fromsubmittingany newfilings in the United States District Court for the District of
New Mexicochallenging his criminal conviction indNCR 03-1133 RBwithout the representation
of a licensed attorney admitted to practice in the United States District Coure fDigtnict of
New Mexicounless he obtains permission from the court to propeede.In order to obtain
permission to pro@apro se Teaguewill be directed to take the following steps:

1. File with the clerk of this court a motion requesting leave to fifgoase proceeding

challenging his conviction in N&€CR 03-1133 RB.

2. Include in the motion requesting leave to filera seaction challenging his conviction in

No. CR03-1133 RB the following information:

A. A copy of the Tenth Circuit authorization to file a second or successive § 2255 motion
as required by 28 U.S.C. 8§ 2244(3)(A) and 2255(h).
B. A statement of the legal issues to be raised in the proposed new pleading and whether

he has raised the same issues in other proceedings in the District of New.Nfesicde

must cite the case number and docket number where the legal issues [yrédvaseen

raised.

3. Submit the proposed new pleading to be fdeal sechallenging his criminal conviction

in No.CR03-1133 RB.
Any motion requesting leave to filepao seaction challenging the criminal conviction@R 03-
1133 RBand the proposed new pleading shall be submitted to the clerk of the court, who shall file
and forward them for review to the sentencing judge or another judge assignedatethié the
motion requesting leave to filgpao seaction is denied, the matter will be dissgd. If the motion

requesting leave to file pro seaction is granted, the case will proceed in accordance with the



Federal Rulesind the Local Rules of the United States District Court for the Distribieof
Mexico. Any filing submitted byTeaguethat does not comply with these restrictions will be
returned tolTeagueby the Clerk without filing or submission to the Court.

IT IS ORDERED:

(1) Movant Anthony David Teague’s Motion for Relief From Judgment or Order (CV Doc.
24), which the Court construes as a second or successive § 2255 m@I&MISSED for lack
of jurisdiction;

(2) Movant Teague’s Motion to Expedite Rule 60(b) Mot{@V Doc.26) is DENIED as
moot in light of the dismissal of this proceeding;

(3) aCertificate ofAppealability isSDENIED ; and

(4) within 14 days after entry of this Memorandum Opinion and Ofdaehony David
TeagueSHALL SHOW CAUSE in writing why he should not be prohibited framakingnew
filings challenging his criminal conviction in NGR 031133 RB without the representation of a
licensed attorney admitted to practice in the United States District Court for thietiMew
Mexico unless he obtains the permission of the court to progeedeby completing the steps

specified above.

At e £
ROBERT &“BRACK
SENIOR U.S. DISTRICT JUDGE
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