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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
Plaintiff,
VS. No. CIV 11-0416 JB\WPL

MARK HOPKINS; SHARON HOPKINS;
and STATE OF NEW MEXICO REVENUE DEPARTMENT,

Defendants.

MEMORANDUM OPINION !

THIS MATTER comes before the Court on Hopkingotion for Relief from Order [Doc
#164], filed February 27, 2013 (Daot67)(“Motion”). The Court denied the Motion, filed by the
Defendants Mark Hopkins and Sharon Hopkins (fopkins™) in an Order, filed September 15,
2014 (Doc. 175)(“Order”). The primary issue whether the Court should modify its
Memorandum Opinion and Order, filed Febsud4, 2013 (Doc. 164)(*SJ MOQO”), granting
summary judgment in favor of Plaintiff UndeStates of America against Defendants Mark
Hopkins and Sharon Hopkins, based on excusable negkdting in a mistake of fact as to the
amount for which Defendant Mark Hopkins (“M. Hopkf) is indebted to the United States. The
primary issues which the Court addresses in the SJ MOO are:

(i) whether Plaintiff United States of America may reduce to judgment the
outstanding tax assessments for tax years 1996, 1997, 1999, 2000, and 2001

The Court previously issued an Order thhahied the Hopkins’ Motion for Relief from
Order [Doc #164], filed February 27, 2013 (D&6.7)(“Motion”). See CGdler, filed September
15, 2014 (Doc. 175)(*Order”). In &Order, the Court statedathit might issue a Memorandum
Opinion more fully detailing its rationalerfthis decision. _See Order at 1 n.1. This
Memorandum Opinion is the promised opinion tihetiails the Court’s rationale for the previous
Order denying the Motion.
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against Defendants Mark Hopkins anda&in Hopkins, who were convicted of
tax evasion for these same years inlinged States’ case against them, United
States v. Mark E. Hopkins and &bn J. Hopkins, No. CR 09-0863 MCA
(D.N.M.); and (ii) whether the United &es is entitled to foreclosure on its
federal tax liens encumbering the Hopkingerest in certain real properties
located in Eddy County, New Mexico, in paltsatisfaction of tair tax liabilities
owed to the Internal Revenue Service (“IRS”).

SJ MOO at 1-2. The Court granted the Hopkistion for Surreply and their Defendants’
Motion for Telephonic Appearance Re: Motion Hagron January 3, 2013, “for the reasons stated
on the record at the hearing.” SJ MOO atQoncluding that there were no genuine issues of
material fact, and that the United States wagledtto judgment as a matter of law, the Court
granted in part and denied in part the Uniteste¥ Motion for Summary Judgment, filed July 16,
2012 (Doc. 66)(“SJ Motion”). _See SJ MOO at Zhe Court concluded that the Hopkins’ “have
a liberty interest in tir right to engage in the commoaoacoipation of their choosing, pursuant to
Article |, section 8 and the Sixteenth Aneknent of the United States Constitution,” and
concluded that “Congress constitutionally can taxHopkins’ income from the exercise of that
right . . . and has not speciflyaexempted, excepted, or exded the Hopkins’ income from
taxation under the Internal Rewee Code . . . .” SJ MOO & Accordingly, the Court
concluded that the Hopkins’ income from their lalsonot exempted from taxation.  See SJ MOO
at 2. The Court concluded that,the criminal casagainst the Hopkinsestablishing that the
Hopkins’ owed the United States a “substanéimlount of tax” and that the Hopkins' used
“nominees and/or alter-egos to shelter their imnedrom the United States to evade taxes,” was

necessary to the jury’s verdicttithe Hopkins’ were guilty of Criminal Tax evasion for tax years

1996-1997, and 1999-2001. SJ MOO at 2. The Caurtladed, therefore, that res judicata



prevents the Hopkins’ from relitigating those issirethe civil case against them. See SJ MOO
at 2. The Court concluded that:

[blecause the record establishes that there is no genuine dispute whether
the IRS assessments underlying the IRS’ federal tax liens on which they seek to
foreclose are valid and accurate, and @éhiesrno material dispute whether the
Hopkins used the Defendants Grace Trust, Shalom Enterprises, Inc., and House
of Royale, Inc. as their nominees or altgpgto shield their assets from the IRS,
there is no genuine dispute that the United States is entitled to foreclose on its
liens against the subject prafyeand is entitled to summary judgment as a matter
of law. Because the United States lzggreed with Defendant Bayview Loan
Servicing, LLC, that they will equitably divide profits from the sale of Tract #1,
the Court denies the United States’ SummBardgment to the extent it seeks the
Court to declare that its interest ina€t #1 is prior and superior to any other
interest in the property.

SJ MOO at 2-3. Granting summary judgmentamor of Plaintiff Unitel States of America
against Defendant Mark Hopkins, the Court ordehed “M. Hopkins is indebted to the United
States for $732,811.61, as of October 19, 2010, foietteral income taxes assessed against him

for the tax years 1996, 1997, 1999, 2000 and 2001, gkrest and all statutory additions provided

by law until paid.”. SJ MOO at 100. The Coalto ordered that, granting summary judgment

in the United States’ favor aget Defendant Sharon Hopkins,.“Bopkins is indebted to the

United States for $123,670.98, as of October 19, 2010, for the federal income taxes assessed
against her for the tax years 1996 and 1997, pbesast and all statutpradditions provided by

law until paid.”. SJ MOO at 100. The Coudmains persuaded that its SJ MOO ruling is



appropriate. Accordingly, the Court will not alies prior ruling. Consguently, the Court will
deny the Motion.

FACTUAL BACKGROUND

The Court recites the faciuaackground as stated in the SJ MOO. The footnotes
associated with the quoted texfootnotes 2-6 -- are also quotiedfull from the SJ MOO. The
SJ MOO stated:

In support of its motion, the United Statrelies on specifipleadings, admitted
United States exhibits, and trial transcripts from the Hopkins’ criminal case,
United States v. Hopkiné. Additionally, the United States relies upon a
declaration and its IRS exhibits. Hiya the United States relies upon the
following undisputed fact3:

1. Federal Income Tax Liabilities and Liens Against Hopkins

M. Hopkins worked as an emergenmom physician and earned significant
income. Before 1996, the Hopkins filed federal income tax returns and incurred

’The United States filed concurrently wits Motion for Summary Judgment a Brief in
Support of the motion, exhibits, and an Appendind incorporates all of these documents by
reference into its SJ Motion.__See Unitect&¢’ Brief Supporting it$Viotion for Summary
Judgment at 1, filed July 16, 2012 (Doc. 66-1)(‘MBrief”). In the Appendix are specific
pleadings, admitted United States exhibits, andttaascripts in the Hopkins’ criminal case. A
declaration and the United States’ IRS exhibiesaso in the Appendix. Specifically, the United
States included copies of specific pleadings exldibits in the Hopkins’ criminal case. The
United States incorporates the allegedly undisptaets and documents in the Appendix into its
Brief. The Court will term those pleadings as “Hopkins Crim. Doc.”; exhibits admitted into
evidence at the Hopkins’ criminal caae termed “Hopkins Crim. Gov. Ex.”

SAlthough the Hopkins disagree with the Uni®thtes almost entisein their opposition
to the United States’ Motion for Summary Judgmei the hearing on the Motion for Summary
Judgment, the Hopkins clarified ththeir disagreement is a legasdgreement rather than a factual
one. The Hopkins stated that their disagre¢maetin the United States’ facts that the United
States sets forth as undisputed is “that [théddinStates] ha[s] limitations and [] can tax [only]
what [it] ha[s] authority over” and that the Urdt&tates does not have the authority to tax the
“fundamental right to work.” Transcrippf Trial at 39:13-24 (taken January 3, 2012)(M.
Hopkins)(“Tr.”)(the Court’s citationso the transcript of the heag refer to the court reporter’s
original, unedited version; anynl transcript may contain sligitdifferent page and/or line
numbers.). The Hopkins concediat “if we are not exempt ewthing Mr. Lena [counsel for
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tax debt that they failed to pay fullySee IRS Notices of Tax Liens, Hopkins
Crim. Gov. Ex. 39, filed July 16, 2012 (Dog9-1). In 1996, the Hopkins took

steps to avoid liability and paymentThey met and consulted with several
individuals and groups that advocaecagnized tax protestor arguments and
tactics, and made multiple library visits.

In 1997, M. Hopkins filed an “Affidavit oCitizenship and Domicile” with the
Chaves County, New Mexico, Clerk, statitigat he is a citizen of the “Texas
Republic,” is a nonresident alien of theitéd States, and is not required to pay
federal income tax. M. Hopkins’ Affavit of Citizenship and Domicile,
Hopkins Crim Gov. Ex. 35, filed Juli6, 2012 (Doc. 69-2). S. Hopkins filed a
similar document. _See S. Hopkinsffilavit of Citizenship and Domicile,
Hopkins Crim Gov. Ex. 36, filed July 16, 2012 (Doc. 69-3).

The Hopkins asserted to the IRS thatittompensation for labor earned was not
income subject to federal income tax. See, e.g., Hopkins’ 1996 Form 1040,
Hopkins Crim. Gov. Ex. 152, filed July 18012 (Doc. 69-4). In furtherance of
their arguments, the Hopkins filed a jofatleral income tax “return” that listed
“zero income” for tax year 1996, while attaching W-2's showing M. Hopkins’
wages as $81,000.00 and S. Hopkins’ wages as $9,000.00. Hopkins’ 1996 Form
1040. The Hopkins’ Form 1040, filed jdiy, for tax year 1996 reported “0”
income, and attached letters and documents to support their tax positions. See
Hopkins’ 1996 Form 1040 at 5. Hopkingesed the jurat, and attached three
signed statements containing tax protemguage: “Affidavit of Claims for
Exemption and Exclusion from Gross Income of Remuneration, Wages and
Withholding,” “Affidavit of Citizenship and Domicile,” and “Contract and
Declaration of Citizenship.” Hopks' 1996 Form 1040 Attachments, Hopkins

the United States] has said is correct.” afir39:4-6 (M. Hopkins). The Court responded:

What I’'m hearing is that we really doméed a trial on any issue, there’s no genuine
issue of material fact, btitere’s a legal issue that yoeiraising that you want the
court to determine. Am | understandiggur position correctly . . . . I'm not
hearing there’s really a dispuébout the facts. Whatdte’s a dispute about is the
validity of the assessment from a legabndpoint. Am | --Is that a correct
assessment of your argument?

Tr. at 44:9-19 (Court)(ephasis added). The Hopkins respond@tiat’s correct, Your Honor.”
Tr. at 44:20 (M. Hopkins). The facts that theitdd States set forth ims United States’ Brief
Supporting its Motion for Summary Judgment, filkdy 7, 2012 (Doc. 68)(“MSJ Brief”), are
therefore largely, if not completely, undisputetivhere the Hopkins nextheless continued to
dispute a fact on other than thgaégrounds that their labor is exphfrom taxation at the hearing,
however, the Court considers tleef disputed and determines wieatthere is a genuine issue of
material fact in the footnotes this factual background section.
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Crim. Gov. Ex. 152, filed July 16, 2012 ¢bs. 69-5 and 69-6). Statements
attached to the Hopkins 1996 tax returatestl: “The income tax is voluntary.
We do not wish to volunteer."Hopkins’ 1996 Form 1040 Attachments&8,

at 6. Also, the Hopkins stated: “Weeamatural born sovereigns, preamble, de
jure Citizen of one of the 50 sovegai Republic, freely associated compact
American states.” Hopkins’ 1996 Form 1040 Attachment& &t at 9. The
Hopkins stated that they were soveretifizens of one of th fifty states, were
“not citizen[s] of the Unitedtates,” and were “notbject to jurisdiction of the
United States,” and filed a “Notice of Election to Terminate U.S. Taxpayer
Status” and a “Declaration of Indemience.” Hopkins Crim. Gov. Ex. 270,
filed July 16, 2012 (Docs. 70, 70-1, 70-Bdar0-3); Hopkins Crim Gov. Ex. 37,
filed July 16 2012 (Doc. 70-4).

As part of their activitiedesigned to avoid the IRS régag any of their income

for their tax liabilities, the Hopkins set up nominees including two trust --
Guadalupe Medical Service Trust (“‘GM3Tand Grace Trust -- and corporate
shells -- Shalom Enterprises, Inc. anolide of Royale, Inc. Shalom Enterprises
is an Oregon corporation, whose offisevere M. Hopkins and S. Hopkins.
House of Royale is a Nevada corpaai whose only officer was S. Hopkins.
See Default Judgment Against DefendaHbuse of Royale, Inc. and Shalom
Enterprises, Inc. at 1-2, filed Decbar 7, 2011 (Doc. 36)(ordering, adjudging
and decreeing that House of Royale 8hdlom Enterprises are “nominee[s]/alter
ego[s] of Mark Hopkins and Sharon Hopkins”).

Hopkins instructed the hoisals or physician staffing groups for which he worked

to send his earnings directly to GMSida later, to Shalom Enterprises. Trans-
Mountain Emergency Physicians Group decided to honor an IRS levy for the
Hopkins’ unpaid income taxes that seized his May 1997 paycheck. M. Hopkins
protested, saying his income was exempie Trans-Mountain Group’s Chief
Executive Officer rejected that argumeanhd M. Hopkins quit. _See Hopkins
Crim. Doc. 340; Crim. Trial Tr. &55-560 (Sept. 23, 2010)(Dr. Beohm), filed
July 16, 2012 (Doc. 71-5). The Hopkins used these nominee entities for their
personal living expenses or transferfexds to other nominees, including Grace
Trust and House of Royale. See rkl& Sharon Hopkins, Checks & Cash
Written Between Nominee Bank Accounts, Hopkins Crim. Gov. Exs. 313, 314,
filed July 16, 2012 (Docs. 71 and 71-1).

Based in part on law that zero returns arelegally considered to be tax returns,
see United States v. Rickman, 638 F.2d 1®&2, (10th Cir. 198fgholding that a
tax return asserting thataxpayer had zero income is r@ovalid return), the IRS
disregarded the Hopkins’ return and aseel the couple a frivolous filing penalty
of $500.00, _see Hopkins Crim. Do&40; Crim. Tr. at 625 (Sept. 23,




2010)(Sigler}t Hopkins appealed the penaltgsed on the same arguments that
they had made earlier. Despite IR&respondence and cant, the Hopkins
refused to correctly file their 1996 fedé income tax return and never filed
another income tax return.__See HokifRorm 4340s, Hopkins Crim. Gov. Exs.
102-103, 105-107, 117-118, filed July 16, 2012 (Docs. 72, 72-1, 72-2, 72-3, 72-
4,73, and 73-1).

To discover the Hopkis’ income and assets, theSRommenced its investigation

and audit that included thirparty summons of bank rads, financial and legal
documents, third parties’ Form 1099sdawitness interviews. Reviewing the
bank deposits, related financial documents and the Form 1099s, the IRS prepared
substitutes for returon the Hopkins’ behalf, and sesntidit results for tax years
1996, 1997, 1999, 2000, and 2001 to the Hopkigge Hopkins Crim. Gov. Exs.
190-195, filed July 16, 2012 (Docs. 73-2, 73-4, 77, 74-1, 74-2, 74-3, 75, 75-1, 75-
2,75-3,75-4,75-5, 75-6, 76, 76-1, and 76-2). The IRS sent notices of deficiency
(“NODs”") to both M. Hopkins and S. Hopkirier each of the years at issue. See
Hopkins Crim. Gov. Ex. 193 at 6; Hopki®im. Gov. Ex. 194 at 16; Hopkins
Crim. Gov. Ex. 195 at 16; Hopkins Cri@ov. Ex. 207. Inresponse to the NODs

for 1996 and 1997, the Hopkins asserted,ublotheir represertige, that they

had not filed returns or submitted to jurisdiction, and therefore had no income
subject to tax. _See Letter from Johnk®tmair Jr. Re: Notice of Deficiency to

“In addition to the United States Court gigeals for the Tenth Circuit’s opinion in United
States v. Rickman, the Tenth Ciitgun deciding the Hopkins’ appeal their sentences in their
criminal case, noted that the Hopkins’ tax retuwere “frivolous.” _Uited States v. Mark E.
Hopkins and Sharon J. Hopkins, No. 11-2114, CaderJudgment, at *37 (10th Cir. Feb. 5, 2013),
filed in this civil casd~ebruary 6, 2013 (Doc. 162-1). Ru@2.1 of the Tenth Circuit’'s Rules of
Appellate Procedure provides:

Precedential value. The citation of unpublished deasis is permitted to the full
extent of the authority found in Fed. Rpp. P. 32.1. Unpublished decisions are
not precedential, but may beed for their persuasive value. They may also be cited
under the doctrines of law of the cas&im preclusion, and issue preclusion.
Citation to unpublished opinions mustcinde an appropriate parenthetical
notation._E.g., United States v. Wils No. 06-2047, 2006 WL 3072766 (10th Cir.
Oct. 31, 2006) (unpublished); United StateKeeble, 184 FApp’x. 756 (10th Cir.
2006)(unpublished).

10th Cir. R. 32.1(A). Under the dine of issue preclusion, theenth Circuit’sfinding that the
Hopkins’ tax returns were frivolous is thusmbling on the Hopkins’ civil case here. See In re
Corey, 583 F.3d 1249, 1251 (10th Cir. 2009)(“The doetohissue preclusion prevents a party
that has lost the battle over an issue in omesulg from relitigating the same issue in another
lawsuit.”). The Court concludetherefore, that the épkins’ tax returns thaeflected “0” income
were invalid and frivolous.
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James Walsh, IRS District Director (ddtSep. 5, 2000), Hopkins Crim. Gov. EXx.
208, filed July 16, 2012 (Doc. 76-4).

A delegate of the Secretary of Treasassessed againsind gave notice and
demand to, the Hopkins for unpaid income taxes, penalties, statutory additions,
and interest for tax years 1996, 199999, 2000, and 2001. See Hopkins’ Form
4340s, Hopkins Crim. Gov. Exs. 102, 103, 105-107, 117, 118. To date, the
Hopkins have neglected, failed, and retliszpay the full amount of the federal
income tax assessments for these yedtspkins Crim. Ex. 315, filed July 16,
2012 (Doc. 77), shows that IRS computer s@ipts stated the tax liabilities in

the amount of $732,811.61 that M. Hopkiawes under Count Two of the
Indictment as of October 19, 2010 -- the tiofidnis criminal trial. _See Hopkins
Crim. Ex. 315. The table below show tax period, the assessment date, the
amounts assessed, and the tohilities that M. Hopkinsowes for these periods

to October 19, 2010.

TAX PERIOD DATE ASSESSED AMOUNT
ASSESSED AMOUNT DUE AS
10/19/2010
1996 12/25/2000 $146,925.70 $264,967.60
1997 12/25/2000 $133,650.22 $247,364.21
1999 12/25/2000 $48,271.85 $73,108.56
2000 12/25/2000 $50,205.71 $72,626.54
2001 06/05/2004 $50,338.72 $74,744.70
TOTAL $732,811.61

The balance due has increased sincedhtd, and shall comtiie to increase by
statutory additions ancteruals until paid.

During 1996 and 1997 tax years, S. Hopkins had income requiring her to file
federal income tax returns. As New WM& is a community property state, S.
Hopkins also received taxable incomenputed on a community property basis.

S. Hopkins did not, however, file fedd income tax returns for the 1996 and
1997 tax years. Accordingly, after reviey the bank deposits, related financial
documents, and the Form 1099s, the IRS prepared substitutes for return on behalf
of S. Hopkins, and sent audit resu#tnd NODs for tax years 1996 and 1997 to

the Hopkins. _See Notice of Deficiency, Hopkins Crim. Gov. Ex. 207, filed July
16, 2012 (76-3).



A delegate of the Secretary of the Tregsassessed against, and gave notice and
demand to, S. Hopkins for unpaid incotages, penalties, statutory additions,

and interest for tax years 1996 and 19%ee IRS Form 4340s, Hopkins Crim.

Gov. Exs. 117, 118. To date, S. Hopkites neglected, failed, and refused to

pay the full amount of the federal incota assessments for these years. The
table below shows the tax period, the assessment date, the amounts assessed, and
the liabilities that S. Hopkins owesrfthese periods to October 19, 2010. See
Hopkins Crim. Gov. Ex. 315 (stating the tigabilities at issue in Count Two of

the Indictment that S. Hopkins owedtlé time of her criminal trial).

TAX PERIOD DATE ASSESSED AMOUNT
ASSESSED AMOUNT DUE AS
10/19/2010
1996 12/25/2000 $39,914.38 $72,496.21
1997 12/25/2000 $27,794.92 $51,174.77
TOTAL $123,670.98

The balance due has increased sincedast, and shall comiiie to increase by
statutory additions and accruals untilha Thus, the IRS required the Hopkins

to file federal income tax returns for the tax years at issue: $242,070.00 in tax
year 1996; $202,662.00 in 1997; $64,233.00 in 1999; $74,357.00 in 2000; and
$93,157.00 in 2001.__See Hopkins Crim. Gox. 192 at 4; Hopkins Crim. Gov.

Ex. 192 at 4; Hopkins Crim. Gov. Ex. 1889; Hopkins Crim. Gov. Ex. 194 at

2; Hopkins Crim. Gov. Ex. 194 at®2.

SAlthough there was contention at the hearirgarding whether resiflicata precludes the
Hopkins from relitigating the amount of tax efted in the Hopkins’ Forms 4340, the Court cannot
soundly conclude that the validity of the HopkiRerms 4340 was necessary to the jury’s guilty
verdict, but that somehow the amount of taxilipbin the tax assessme&nwas not necessary.
Moreover, the Hopkins do not take issue wviite amounts reflected on the Hopkins’ Forms 4340,
but rather, as discussed in Section | of the ysialabove, and in footnote 2, supra, contend that
their income, as a whole, is “exempt” fronetbnited States’ taxing power. See e.g., Hopkins’
MSJ Response | F, at 4 (“Riaff alleges that Diendants owe the amounts due in the tables][]
totaling $856,481.00. Defendants dispute this amasgnsuch is ‘exempt’ income as per 26
U.S.C. 8§ 61 as lodged in ‘except as othervgsavided in this subtitl®); Tr. at 44:9-20 (M.
Hopkins answering that the Coug correct that they do natispute the facts of the legal
assessment; rather, their “dispute [is] about the validity of the assessment from a legal
standpoint.”)(emphasis added). Theurt thus concludes that the @umt of tax lialdity state in
the Hopkins’ Forms 4340 attachéal the United States’ Motion for Summary Judgment was
necessary to the jury’s judgmein the criminal case againthe Hopkins, and the Hopkins,
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On July 6, 2004, August 3, 2004, July 12, 2005, and December 13, 2005, the IRS
filed Notices of Federal BaLien for M. Hopkins’ fedeal income tax liabilities

for the tax years at issuwith the County Clerk oEddy County, New Mexico.

On September 3, 2009, the IRS filed a Nov¢ Federal Tax Lien for S. Hopkins’
federal income tax liabilities for xayears 1996 and 1997 with the County Clerk

of Eddy County. _See Hopkins Form 66Bktices of Federal Tax Liens, filed

July 16, 2012 (Doc. 77-2).

In May, 2010, the IRS filed Notices &®ederal Tax Lien against the Hopkins’
nominees -- Shalom Enterprises and HoofsRoyale -- as thHopkins’ nominees
and/or alter egos for the Hopkins’ fedeirccome tax liabilities for the years at
issue with the County Cleiof Eddy County. _See Nominees Form 668s, Notices
of Federal Tax Liens, filed July 16, 2012 (Doc. 77-3).

2. The Hopkins’ Real Property on Whch the United States Wants to
Foreclose.

At a time when they owed income taxes and federal tax liens existed, the Hopkins
acquired properties in the names of nominee entities to avoid IRS collection. As
part of the tax commracy and evasion for which theyere convicted in the United
States’ criminal case against them, M. Hopkins and S. Hopkins used nominees to
acquire their home and adjoining real pntigs as a way of keeping their assets
and ownership interests hidden from IR&. See Hopkins Crim. Gov. Ex. 331,
filed July 16, 2012 (Doc. 77-4)(a plat majimthe Hopkins’ reaéstate at issue).

The nominees -- Shalom Enterprises aralis¢ of Royale -- held title in their
name to the four real estate tractgsatie in this case. In April 22, 1997, M.
Hopkins filed or caused to be filedtwithe Chaves County, New Mexico, Clerk
several documents, each of which is identified as a “common law contract and
declaration,” and purports to establisivesal trusts, including the Grace Trust.
See Grace Trust, Hopkins Crim. Gov. Ex. 42, filed July 16, 2012 (Doc. 78).

a. Tract #1-601 N. Canyon.

In November 2001, when the Hopkins owed federal income taxes, M. Hopkins
wrote a check for $14,589.23 from theaGe Trust account as a down payment
to acquire 601 N. Canyon in CarlsbadywNéexico. Tract #1, located at 601 N.
Canyon, is more fully described as follows: “Lots 11 and 13, Block 66, Lowe
Addition to the City of Carlsbad,dgly County, New Mexico as shown on the
official plat thereof on fe in the office of the Gunty Clerk of Eddy County, New
Mexico,” referring to MAP # 246-66-180C 601 N. Canyon Street. They used
Grace Trust to hold title to the property, whgerved as their principal residence.

therefore, are precluded fromlitigating the amount owing in this civil lawsuit.
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In the Fall of 2007, the Hopkins’ attemptrifinance their home was temporarily
delayed when the title company refusedsue a clear title, because Grace Trust
was a “pure trust,” and not insurable as a borrower or as an owner. According
to the title company, the home first neededbe transferred into an entity, a
person, or an entity like a corporation. S. Hopkins then directed the nominal
trustees of Grace Trust to transfer titdbea different nominee -- House of Royale

-- to effect the mortgage acquired frdnterbay Funding, LLC, and the title to
601 N. Canyon ultimately vested from Grace Trust to House of Royale. See
Hopkins Crim. Doc. 340; Crim. Trial Tat 607 (Sept. 23, 2010)(Cliff Currier),
filed July 16, 2012 (Doc. 78-1); Hopkir&rim Gov. Ex. 34 (Docs. 78-2, 78-3,
78-4, 78-5, and 78-6). On May 28, 201Maminee Notice of Federal Tax lien
was filed in the Eddy County property reds against House of Royale as the
Hopkins’ nominee and/or alter ego for thenpaid federal income tax liabilities

for tax years 1996, 1997, 1999, 2000, and 2001. See Entity Form 688s, Notices
of Federal Tax Lien.

b. Tract #2: 605 N. Canyon.

In October, 2002, M. Hopkins purchased 603Canyon Road in Carlsbad in the
name of Shalom Enterprises for a $1,000.00 down payment on a $21,500.00
purchase price.__See Hopkins Crim. D&40; Hopkins Crim. Gov. Ex. 32; Crim.

Trial Tr. at 535-536 (Sept. 23, 2010), @iduly 16, 2012 (Doc. 79). Tract#2 is
more fully described as follows: Lowe Addition, Block 65, LOT 9, MAP# 246-
66-9, 605 N. CANYON.

C. Tract #3: 607 N. Canyon.

In April, 2002, M. Hopkins purchasegD7 N. Canyon Road in Carlsbad in the
name of Shalom Enterprises. See Crim. Trial Tr. at 533-534 (Sept. 23,
2010)(Hopkins Crim. Doc. 340), filed July 16, 2012 (Doc. 79-2); Hopkins Crim.
Doc. Ex. 31, filed July 16, 2012 (Doc. B)- Tract #3, located at 607 N. Canyon
Road in Carlsbad, is more fully dedmd as follows: Lowe Addition, Block 65,
LOT 7, MAP# 246-66-7, 607 N. CAN®¥N. On May 28, 2010, a nominee
Notice of Federal Tax lien was filed ithe Eddy County propsrrecords against
Shalom Enterprises, as nominee/aligo ef M. Hopkins and/or S. Hopkins for
the Hopkins unpaid federal income tax liabilities for tax years 1996, 1997, 1999,
2000, and 2001. _See Nominees Form 688s, Notices of Federal Tax Lien.

d. Tract #4: 602 N. Canyon/108 & 110 W. Bonbright.

In November, 2003, M. Hopkins soughtaoquire 602 N. Canyon Road, as well
as 108 and 110 W. Bonbright, in Carlsbadthia name of Shalom Enterprises.
Tract #4, located at 602 N. Canyon Straed 108 & 110 W. Bonbright, is more
fully described as follows: Lowe ddition, Block 65, LOT 14, Book 532, Page
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230, MAP# 246-65-14, 602 N. CANYON.Advanced Electronics, a New
Mexico partnership, owned the land @ewommercially zoned tract consisting of

a two-bedroom home and two two-bedrooames on one commercial corner lot.
Hopkins entered into a New Mexico aleestate contract with Advanced
Electronics for the property; the originote was $45,000.00 at 7% interest with

a balloon payment due November 2812. On November 15, 2010, WestStar
Escrow, on behalf of Advanced Electicg) sent a defaulnotice to Shalom
Enterprises for nonpayment; Shalom Enterprises owed $35,789.19 at the time and
did not cure the default.

3. Defendants New Mexico Department of Taxation and Revenue and
Bayview Loan Servicing, LLC.

On August 15, 2006, Taxation & Revenuedike Notice of Claim of Lien against

M. Hopkins. Bayview Loan intends tstablish the validity and default on a
promissory note that House of Royale made, signed in November, 2007, by S.
Hopkins as director, whi; under New Mexico lawyas a properly perfected
security interest on the real propetbcated at 601 North Canyon. Bayview
Loan has a pending stateuct action against House Bioyale, S. Hopkins, and

the United States (IRS) in the Fifth Jeidi District Court,Eddy County, State of

New Mexico. See Fifth Judicial DisttiCourt of New Mexico, Case No. D-503-
CV-201100096.

4. Criminal Case.
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The Hopkins were indicted and convicteficonspiracy and tax evasion. The
grand jury indicted the Hopkins on oneunt of conspiracy and multiple counts

of tax evasion. The tax evasion counts related to tax years 1996, 1997, 1999-
2007. In particular, Count Two of thedictment charged the Hopkins with tax
evasion for tax years 1996, 1997, 1999, 2000, and 2001. To gain the conviction
on tax evasion, the United States prolegiond a reasonable doubt all elements.

In particular, to prove the first elemtenf tax evasion, the United States proved
that the Hopkins had income, subject tq ia each year charged. Further, with
its investigations and audits, the UxitStates provided @ence of the amounts
of income that the Hopkins earned ahé specific tax that was due on that
income. The IRS also introduced its FotB840s and evidence that it made valid
assessments of tax. Hence, the juegassarily decided that the Hopkins owe
substantial income tax.

To prove tax evasion, the United States also proved the third element: that the
Hopkins used nominees to evade odé&beat the tax owed. Again, the United
States was successful in presenting the evidence of the Hopkins’ use of “pure”
trusts and corporate shells while retaining dominion and control of these entities
to funnel monies and to conceal their &ss@cluding their home and real estate.
The jury’s verdict in finding tb Hopkins guilty of Count Twes tax evasion
necessarily determined thae entities were nomine#sat the Hopkins used.

At the Hopkins’ criminal trial, the UniteStates proved that the Hopkins earned
significant income, but failed to report @nd used nominees in their illegal
attempt to avoid paying any income tax. eTHiopkins testified at their trial. In
the Hopkins’ criminal trialthe jury instructions, essealt to the verdict, were
provided to the jury as follows:

INSTRUCTION NO. 3

2. From at least 1996 to the preseMARK E. HOPKINS worked as an
emergency room doctor for various mealdistaffing companies in New Mexico.
Since January 1, 1996, MARK E. HOR¥S has earned at least $3,616,134 in
business income from these medical staffing companies, including the
Schumacher Group, which paid him forngees that he performed as an
emergency room physician at hospitaisthe region that includes Carlsbad
Medical Center.
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4. MARK E. HOPKINS and SHARON J. HOPKINS have failed to file
personal federal tax returns since tax year 1997.

5. To assist in their tax evas scheme, MARK E. HOPKINS and
SHARON J. HOPKINS created number of entities that the couple used to
conceal their assets, including:

i) Shalom Enterprises, Inc. (“Shalointerprises”), an Oregon corporation,
whose officers were MARK EHOPKINS and SHARON J. HOPKINS.

i) House of Royale, In¢'House of Royale”), a Nevada Corporation, whose only
officer was SHARON J. HOPKINS.

v) The Grace Trust, a purported trudose purported trustees were V.A.
and S.S.

Manner and Means

10. It was a part of the conspiraity MARK E. HOPKINSto direct his
business income to a nominee to conceal his income.

11. It was a further part of themspiracy that MARK E. HOPKINS and
SHARON J. HOPKINS would transfdunds between bank accounts held in
nominee names.

12. It was a further part of themrspiracy for MARK E. HOPKINS and
SHARON J. HOPKINS to title real property in the names of nominees to conceal
their ownership othe property.

13. It was a further part of themspiracy that MARK E. HOPKINS and
SHARON J. HOPKINS would send rdatening correspondence to IRS
employees to impede the ascertainment and collection of the federal income taxes
that they owed.

Overt acts
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In furtherance of the conspcy, and to effect the objscthereof, the following
overt acts, among others, were commititedhe District of New Mexico, and
elsewhere:

16. On or about April 15, 1997, MARKE. HOPKINS and SHARON J.
HOPKINS filed an IRS Form 1040, U.Shdividual Income Tax Return, falsely
stating that they had anjadted gross income of zeand requesting a refund of
all federal income tax withheld.

17. On or about April 22, 1997, MARK HOPKINS filed or cased to be filed

with the Chaves County Clerk seven documents, each of which was identified as
a “common law contract and declaration”, which documents purported to
establish the Grace Trust, the Shalom Trust, the Solomon Educational Trust, the
Maranatha Trust, the Esteem International Trust, the Bethlehem Trust, and the
Guadalupe Medical Services Trust.

24. In December 1998, MARK E. HOPKIN@rected his new employer, the
Schumacher Group, to pay his business income to Shalom Enterprises.

29. On or about November 15, 200MARK E. HOPKINS wrote a check
for $14,589.23 from the Grace Trust account #xxxxxx8409 as a down payment
for 601 N. Canyon in Carlsbad, New MexicBaid property was used as the
personal residence of MARK E. HOYS and SHARON JHOPKINS through
the date of this indictment.

30. On or about April 15, 2002, MAREKE. HOPKINS purchased 607 N.
Canyon Road in the name of Shalom Enterprises.

31. On or about October 16, 2002, RK E. HOPKINS purchased 605
N. Canyon Road in the name of Shalom Enterprises.

32. On or about July 28, 2008HARON J. HOPKINS filed an

Amendment to the Annual Report of Shal&mterprises, Inc. with the Secretary
of State for Oregon, listing MARK EHOPKINS as president and SHARON J.
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HOPKINS as secretary.

33. On or about November 14, 200BARK E. HOPKINS purchased 602
N. Canyon Road as well as 108 and 110B&nbright in the name of Shalom
Enterprises.

34. On or about November 14, 200BARK E. HOPKINS and SHARON
J. HOPKINS applied for an American Exss credit card in the name of House
of Royale, Inc.

35. On or about January 30, 2004, RIAE. HOPKINSand SHARON J.
HOPKINS opened a bank account at WEbBsgo Bank, NA in the name of House
of Royale, Inc., account #xxxxxx0076.

36. On or about December 29, 2006dARON J. HOPKINSfiled articles
of incorporation for the House of Royalec. with the Secretary of State for
Nevada.

Count 2

37. Paragraphs 1 through 6, andtlhugh 36, above, are hereby are
incorporated by reference aséilleged and recited in full.

38. From in or about 1996 up to andluding the date of this indictment,
in
the District of New Mexao, the defendants, MARE. HOPKINS and SHARON
J.
HOPKINS, did willfully attempt to evade and defeat the payment of a large part
of the income tax due and owing by th&rthe United States of America for the
tax years set forth below and in tamounts set forth below, by, among other
things, using nominees to conceal thieoome, bank accounts, and ownership of
assets.

In violation of 26 U.S.C. § 7201.

Counts 3-8

-16-



39. Paragraphs 1 through 6, ahd through 36, above, are hereby
incorporated by reference aséilleged and recited in full.

40. For each year set forth beldWARK E. HOPKINS and SHARON J.
HOPKINS, had received taxable income in the amounts set forth below,
computed on a community propertysimfor calendar years 2002 through 2007.
Based upon said taxable income, the defendants had a substantial tax due and
owing to the United States. Knowing atwhnizant of the foregoing facts and the
legal duty deriving therefrom, MARE. HOPKINS and SHARON J. HOPKINS,
in the District of New Mexico, did willfully attempt to evade and defeat the
assessment and payment of incomedakee and owing by them to the United
States of America for each of the following calendar years by committing the
following affirmative acts of tax evasion, among others: by failing to file any
income tax returns on or before the due détbe tax returnsgs required by law;
by failing to pay those income taxes, and by, among other things, using nominees
to conceal their income, bank acmts, and ownership of assets.

In violation of 26 U.S.C. § 7201.

INSTRUCTION NO. 7

The defendants are charged in Countg@uh 8 with violatig Title 26, Section

7201 of the United States Code. This iamakes it a crime for anyone willfully to
attempt to evade or defeat the payment of federal income tax. To find a defendant
guilty of this crime you must be convinced that the government has proved each
of the following beyond a reasonable doubt:

First: the defendant or another persmmed substantial income tax;

Second: the defendant intended evade and defeat payment of that tax;

Third: the defendant committed an affirmative act in furtherance of this intent,
that is the defendant used nomineesdnceal their income, bank accounts, and

ownership of assets; and

Fourth: the defendant acted willfully, that is, with the voluntary intent to violate
a known legal duty.
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To “evade and defeat” the yraent of tax means to espe paying a tax due other
than by lawful avoidance. The Indictmealteges a specific amount of tax due.
The proof, however, need not show tect amount of the additional tax due.
The government is required only tcope, beyond a reasonable doubt, that the
additional tax due was substantial. Whettine amount is “sulbantial” turns on
whether under the surrounding circumstartbesamount of the deficiency would
be significant to an ordinary person.

INSTRUCTION NO. 9

The government has contended ttle defendants owed taxes to the
United States. For Count 2, the government contends that the defendants evaded
the payment of their federal incortex liability for tax years 1996, 1997, 1999,
2000, and 2001. The government has put forth evidence of assessments for each
of these years.

An assessment is simply a bookkeeping entry by the IRS that shows that
the defendant owed money to the Unitethtes. In this case, an IRS agent
prepared a substitute for retuior the defendants for years 1996, 1997, 1999,
2000, and 2001. After the substitute for retwas prepared, the IRS was able to
prepare an assessment, which included unpaid federal income taxes and certain
penalties.

Once some evidence is introducgemonstrating that the defendants
received unreported income, the jury ntaysider this as evidence of a tax due
and owing. The defendants may then put forth evidence that shows that this tax
liability does not exist.

For Counts 3 through 8, the government contends that the defendants
evaded the payment of their federalome tax liability for tax years 2002, 2003,
2004, 2005, 2006, and 2007. You may find tledendants had a tax due and
owing based on the testimony at trial. . . .

United States v. Mark E. Hopkins and Sharon J. Hopkins, No. 09-0863 MCA,
Court’s Jury Instructions at 4-123nd 19-20, filed Sept. 28, 2010 (Doc.
260)(“Court’s Jury Instruction in N®9-0863 MCA”). On September 29, 2010,
after a seven-day trial, the jury found bdd. Hopkins and S. Hopkins guilty of
tax evasion -- Counts 2-8 ttie Indictment, Hopkins Crim. Gov. Ex. 315, filed
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in No. 09-0863 Apr. 9, 2009 (Doc. 2), filedtims civil caseJuly 16, 2012 (Doc.
67-4). See United States v. Mark Hopkins and Sharon J. Hopkins, No. 09-
0863 MCA, Redacted Verdict as to Mopkins at 1-2, filed in No 09-0863 Sept.

29, 2010 (Doc. 270), filed in this civil case July 16, 2012 (Doc. 67-2); United
States v. Mark E. Hopkins and ShatbrHopkins, No. 09-0863 MCA, Redacted
Verdict as to S. Hopkins at 1-2leid in No. 09-0863 Sept. 29, 2010 (Doc. 272),
filed in this civil cag July 16, 2012 (Doc. 67-3).

The jury actually and necessarily decided that the Hopkins owed federal income
taxes for years 1996, 1997, 1999, 2000, and 2001that the IRS had assessed. In
proving that the Hopkins willfully attent@d to evade and defeat payment of
income taxes, the United States estalelisanother element of tax evasion: that
the Hopkins used nominees to conceal their income, bank accounts, and
ownership of assets.

M. Hopkins and S. Hopkins each testifiadd presented witnesses and evidence.
The Hopkins had a “full and fair opportimito litigate.” The Honorable M.
Christina Armijo, United States Districo@rt Chief Judge for the District of New
Mexico, entered judgment and sententtexlHopkins. _See Judgment, Hopkins
Crim. Doc. 308, filed July 16, 2012 (Doc. 79-4). Judge Armijo ordered
restitution to be paitb the IRS in the amount of $1,744,222.26. See Judgment
at 1.

Importantly, the Hopkins appealed only their sentences, and not their convictions,
to the United States Court of Appeéts the Tenth Circuit. _See M. Hopkins’
Opening Brief at 2, Case 11-2114(4 Cir.)(Doc. 01018784918}¢ing that the

sole issue presented for review is “[w]hether the district court erred in imposing
a two level enhancement under U.S. Sentencing Guidelines § 3C1.1 for
obstruction of justice”)S. Hopkins’ Opening Brieat 1-2, Case 11-2115 (10th
Cir.)(Doc. 1018800195)(positinidpree issues: two fomdancement and one for
right to counsel). In light of the fathhat the Hopkins dichot appeal their tax
evasion or conspiracy conviction toetienth Circuit, but appealed only the
enlargement of their sentenctigir tax conviction is finaf.

SJ MOO at 3-20.

® Pursuant to rule 201 of the Federal RuleEwtience, the Court takes judicial notice of
specific pleadings and exhibitstime Hopkins’ criminal case. €hCourt may takgudicial notice
of docket entries, because rule 201 authorizes a totake judicial notice of an adjudicative fact
not subject to reasonable disput See e.g., In re Indian|R& Assoc., 61 F.3d 197, 205 (3d Cir.
1995).
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PROCEDURAL BACKGROUND

In the SJ MOO, the Court described #daly procedural history of this case:

The United States commenced this lawsuit against the Hopkins and the
other co-Defendants purant to 26 U.S.C. 88 7401, 7402, and 7403, to reduce to
judgment the outstanding tax assessments against the Hopkins, “and to recover
the unpaid federal taxes, penalties and interest assessed against them by
foreclosure of federal tax liens encumhbertheir interest in certain real property
located in Eddy County, New Mexico.” lUed States’ Complaint § 1, at 1, filed
May 13, 2011 (Doc. 1)(“Complaint”). The Court granted the United States
default judgment in this case againsttbentities as nominees. Specifically, on
December 7, 2011, the Court granted Uwted States’ Motion for Default
Judgment against House of Royale aBldalom Enterprises. _See Default
Judgment Against Defendants House of Rgylale and Shalom Enterprises, Inc.
(Doc. 36)(“Default Judgment”). Accordinto the Default Judgment, House of
Royale is the Hopkins’ nhominee/alter-etiat is holding title only to Tract #1,
the residential property for the real wsvs, the Hopkins. Also according to the
Default Judgment, Shalom Enterpriseshis Hopkins’ nominee/alter ego that is
holding title only to the properties Tra#®, Tract #3, and &act #4 -- without
prejudice to Advanced Ettronics -- for th real owners, the Hopkins. See
Default Judgment at 2.

The United States, on behalf of tHReS, filed its Motion for Summary
Judgment pursuant to rub® of the Federal Rules Glivil Procedure and moves
the Court to grant summary judgment a$ofes: (i) that theUnited States grant
the United States judgment such that Mpkins is indebted to the United States
for $732,811.61 as of October 19, 2010, for the federal income taxes assessed
against him for the years 1996, 1997, 1980, and 2001, plus interest and all
statutory additions providday law until paid; (ii) that the Court grant the United
States judgment such that S. Hopkissindebted to the United States for
$123,670.98 as of October 19, 2010, for the federal income taxes assessed against
her for the tax years 1996 and 1997, pluerist and all statutory additions
provided by law until paid; (iii) that thedDrt order, adjudge, and decree that the
House of Royale, Shalom Enterprisasd the Grace Trust, are the Hopkins’
nominees, alter egos, transferees, ageatsl/or holders of their beneficial
interest in Tracts 1, 2, arg] (iv) that the Court ordeadjudge, and decree that
the United States has valid liens in Tracts 1, 2, and 3; (v) that the Court order the
foreclosure of such IRS tdiens, that Tracts 1, 2, arBlbe sold in accordance
with the law and the Court’'s practices, and that the proceeds of the sale be
distributed in accordance with the Court’s findings and the United States[] rights;
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and (vi) that Advanced Ecttronics and not Shalom tenprises or the Hopkins,

who failed to pay the amounts required umithe contract, owns Tract 4, located

at 602 N. Canyon, Carlsbad, and 108 & 1¥0Bonbright, Carlsbad, and that
Shalom Enterprises and the Hopkins have no rights or interests in the property.
See Motion for Summary Judgment at 1-2.

The United States contends that ieigtitled to summary judgment as a
matter of law, because thaseno genuine issue of matd fact. See Motion for
Summary Judgment at 1. In supporthadir Motion for Summary Judgment, the
United States argues that jedicata applies to any asgen by the Hopkins that
they do not owe substantialcome tax, pointing out thad have proved that the
Hopkins were guilty of tax “evasion,” one thfe elements that the United States
was required to prove was that the Hopkins owe substantial income tax. MSJ
Brief 1 1, at 1-2. The United States ass#nat it proved that the Hopkins used
the nominees to conceal their incomenlbaccounts, and ownership of assets --
another element of tax evasion -- in the Hopkins’ criminal case by proving that
the Hopkins “willfully attemped to evade and defeat payment of income taxes.”
MSJ Brief § 2, at 2. The United States emnis that res judicathus applies to
any assertion by the lg&ins that the United Statesrceot foreclose on the tracts
of land held by the nominees -- Shal&mterprises and House of Royale. See
MSJ Brief § 2, at 2-3. The United Staésserts: “With the Hopkins’ convictions
and the fact that this Cdumas granted the United Sgatdefault judgment in this
case against both entities as nhominees, the United States is entitled to summary
judgment on the two issues pretszh” MSJ Brief 2, at 3.

The United States argues that itestitled to judgment under the res
judicata doctrine, as therjufound in convicting the Hopkins of tax evasion that
the United States proved beyond a reaBlendoubt that the Hopkins committed
tax evasion and also that the United &gbproved the validity of the IRS’ tax
assessments on which the IRS now seeksraxlose. _See MSJ Brief at 13-15.
The United States asserts:

The Tenth Circuit has adoptedetlitransactional” approach to
determine what constitutes a “cause of action” for res judicata.
Wilkes[ v. Dep’t of Emp’t Div. of Labor Standards], 314 F.3d []
[501] 504 [(10th Cir. 2002)]. Undethis approach, a cause of
action encompasses “all rights of the plaintiff to remedies against
the defendant with respect to allamy part of tk transaction, or
series of connected transactions, out of which the action arose.”
Id.
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MSJ Brief at 14 n.46. The United States thus contends that the only issue left
for the Court is whether the IRS’ liensaralid and that the IRS can foreclose on
the liens, as to which, it assgrthere is no material dispute.

The United States points out that, under the Internal Revenue Code, Title
26 of the United States Code (“IRC"), the IRS Forms 4340s for the Hopkins for
tax years 1996, 1997, 1999, 2000, and 2001parea facie evidence of tax
liability. See MSJ Brief at 16 (citingnited States v. Silkman, 220 F.3d 935,
937 (8th Cir. 2000); United States v. Voorhies, 658 F.2d 710, 715 (9th Cir.
1981)). The United States cites26 U.S.C. § 6321 for the proposition that
Hopkins’ federal tax liens arose autornatly against them on the day the IRS
made the assessment, and that the beasffective against all of the Hopkins’
property rights whether exisg or acquired after the he arose, and that they
remain valid and enforceable until thederlying debt is satisfied. See MSJ
Brief at 16 (citing Texa Commerce Bank-Fort WortN,A. v. United States, 896
F.2d 152, 161 (5th Cir. 1990)). The United 8g¢atontends that it is thus entitled
to summary judgment in its favor for the amounts reflected in the 4340s for the
Hopkins. See MSJ Brief at 17-18. Theitdd States assertisat, because the
§ 6321 statutory lien attaches to alteirests in property whether owned in
December 2000, the time at which the IR& Ifor the amount owing from 1996
and 1997 attached, or acquired afterward, it is entitled to foreclose on the
following tracts of land to satisfyhe liens: (i) 601 N. Canyon, acquired in
November 2001; (ii) 605 and 607 N. Canyanquired in October and April of
2002 respectively, and (iii) 602 N. @gon St., 108 W. Bonbright, and 110 W.
Bonbright, acquired in Noveber 2003. _See MSJ Brief at 17-19. In regards to
the rights of the Hopkins’ other crediso-- Taxation & Revenue and Bayview
Loan -- the United States notes:

[T]he IRS liens predate those of the State of New Mexico; the
state’s claims, therefore, are junior to the IRS claims and would
take after the IRS liens have besatisfied -- an unlikely event. As

to Bayview’s claims that arise froits refinancing efforts in 2007
with respect to Tract #1 at 60M. Canyon, the United States and
Bayview have agreed that the IR&ns are entitled to and shall be
foreclosed against the propertgut that distribution of sale
proceeds after costs, aivfurther stipulatiorof these parties for a
future order of the Court.

MSJ Brief at 19.

In regards to the Hopkins’ argumentise United States asserts that M.
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Hopkins takes the position thdsince the IRS has not poett to a single statute

that he recognizes, [M.] Hopkins has refilise file federal income tax returns.”
MSJ Brief at 20. The United States argtlat the Court should find that the
Hopkins’ tax arguments lack a sound basis in the law, because “[tjhe Tenth
Circuit in particular has dpatched with tax protestors repeatedly for clinging to
arguments like those made by the Hopking/'SJ Brief at 20 (citing Wheeler v.
C.I.R., 521 F.3d 1289 (10th Cir. 2008); Lonsdale v. United States, 919 F.2d 1440
(10th Cir. 1990)). The United Statesntends that the épkins’ tax arguments

“fall into most of the[] categories” airguments against taxing income that the
Tenth Circuit has analyzed and rejectewd] thus so should the Court. MSJ Brief

at 21. The United States argues that “[e]very taxpayer has a legal duty to
maintain accounting records which enable hirfileoa tax return . . . . [, and] [a]
taxpayer who has abandoned the advantage of mathematical precision by failing
to keep adequate records canmmmplain [about] the Commissioner’s
assessment[s].” MSJ Brief at 21-@fuoting Jones v. Commissioner, 903 F.2d
1301, 1303 (10th Cir. 1990)). The United 8tathus asks the Court to reject
any such argumentsetHopkins may assert.

On August 6, 2012, Bayview Loailed its Defendant Bayview Loan
Servicing’s Response to Plaintiff’'s Mon for Summary Judgment. See Doc.
95 (“Bayview's MSJ Response”). Bayvidwan does not oppose the Plaintiff's
relief sought in paragraphs one and tfoheir Motion for Summary judgment -
- that judgment should betened against the Hopkinsteflect their indebtedness
to the United States. Bayview's MSJdpense 1, at 1. It argues, however,
that it opposes the United States’ rekefught in paragraph three of its Motion
for Summary Judgment. See BayviewkSJ Response | 2, at 1. Bayview
Loan notes that the United StateBe® upon the Default Judgment, which the
Court entered to suppoits contention that Housef Royale and Shalom
Enterprises M. Hopkins’ nominees andatter-egos, but pointsut that the Court
did not enter the Default Judgment against_it. See Bayview’'s MSJ Response
2,at1l. Bayview Loan asserts that thert@us no evidence in the record that the
United States sought or @led judgment against Paew Loan establishing
that M. Hopkins’ pre-existing IRS tax liens should be prior and superior as against
Bayview Loan concerning the propedy601 N. Canyon._ See Bayview’'s MSJ
Response | 1, at 1-2. It contends that the original lender, InterBay Funding,
could not have known thatetborrower, House of Rolg was M. Hopkins’ alter
€ego or nominee, because, “[a]s evidenced by the copy of Bayview’s Note and
Mortgage . . . , the borr@v on the subject loan was House of Royale, Inc.,
through Sharon Hopkins as its director . . . . [and] the loan was guaranteed by
Sharon J. Hopkins, individually.” Bayeiv's MSJ Response § 2, at 2. Bayview
Loan asserts that, because there isndacation in the loan documents that M.
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Hopkins was associated wittie House of Royale or theans, there is a genuine
issue of material fact whether the IRS’ lisrsuperior to that of Bayview Loan’s.
See Bayview’'s MSJ Response 2, at 2. Bayview Loan states that, in an effort
to resolve their differencesithout adding to tb expense of thigigation, it has
agreed with the United States “thatiRtiff and Bayview a& both entitled to
foreclose on their lienggainst [| 601 N. Canyon, and have agreed upon an
equitable division of the proceeds of gede of the property.” Bayview’s MSJ
Response { 3, at 2. Should the Courtapgrove the terms of this settlement
agreement, Bayview Loan ask the Courtda additional opportunity to present
evidence whether the IRS’ liens are superior to those of Bayview Loan’s. See
Bayview’'s MSJ Response { 4, at 2-3. yBaw Loan states that it does not
further object to any relief that the lted States is seeking in its Motion for
Summary Judgment. _See BayvieWISJ Response | 4, at 3.

On August 13, 2012, the Hopkins fildheir Defendant’s Rebuttal to
Plaintiff's Motion for Summary Judgmé See Docs. 96 and 97 (“Hopkins’
MSJ Response”). The Hopkins assert that their Hopkins’ MSJ Response shows
that: (i) there are genuine factual disput@sthere are issues in the case which
were not litigated at the Hopkins’ crinaihtrial and are ngprecluded under the
doctrine of res judicata; (iii) there erinconsistencies in the United States’
arguments; (iv) the United States misapplies tax laws to the phrase “exempt
income;” (v) the jury did not find thamount of tax owed as S. Union Co. v.
United States, No. 11-94, 132 S. Ct. 23ddne 12, 2012), requires; (vi) the
discovery necessary for the case has be®n completed; (vii) the Hopkins’
criminal trial excluded witnesses that wdlile allowed in the trial here; (viii) the
Hopkins’ criminal trial disallowed estence that would be admissible and
relevant here; and (ix) the United Statescharacterizes rights as “Tax Protestor
argument.” Hopkins’ MSJ Response at 1. The Hopkins note that the Tenth
Circuit has stated that in “a Motionrf@ummary Judgment, evidence, including
testimony, must be based on more thaerre speculation, conjecture, and
surmise.” Hopkins’ MSJ Response adgting Bones v. Honews Int’l, Inc.,

366 F.3d 869, 875 (10th Cir. 2004)). Thegaapoint out thathe Court, as a
district court deding a summary judgnme motion, “must construe the facts ‘in

the light most favorable to the normmng party.” Hopkins’ MSJ Response at

2 (quoting_Duvall v. Ga-Pac. Consumer Prods. L.P., 607 F.3d 1255, 1259 (10th
Cir. 2010)).

The Hopkins argue that the Unitech&fs’ assertion that the indebtedness
the Hopkins allegedly owe arose from incom&ithout a sounflasis in the law,
because they contend that the incometti&t received from 1996 on was taxable
income, but was exempt from taxation under the United States Constitution. See
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Hopkins’ MSJ Response T A, at 2-3. Tlargue that the United States’ failure

to recognize the income as exempt cafit® the United Statepgosition: “Every
Substitute for Return [], Notice of Deficiency [], Notice of Assessment and
Demand for Payment [], liens, leviesidictment, conviction, and attempt at
foreclosure has been tainted by a flagrdisregard of a claimed exemption on
income earned when exercising a constitutionally guaranteed fundamental right.”
Hopkins’ MSJ Response | A, at 3 (citing 26 C.F.R. 8 1.861-8T(e)(ii) and (iii)).
The Hopkins contend that, where the United States assekisphes effectively

did not file tax returns as the filed tasturns were legally invalid, they “have
never ‘avoided liability’ for any taxablincome. Defendants proved that the
income in question was ‘exempt.” Hopkins’ MSJ Response | D, at 3. The
Hopkins dispute that they owe the Unit8thtes the amounts listed in the tables
in its MSJ Brief, asserting that “this ammt . . . is ‘exempt’ income as per 26
U.S.C. 8 61, as lodged in ‘except ahestvise provided irthis subtitle.”
Hopkins’ MSJ Response | F, at 4. eThlopkins contend that, because M.
Hopkins was taxed for 1996 and 1997 on%00f his taxable income, and S.
Hopkins was taxed on her 5086 community property, they “have been taxed at
150% of the allowable statutory amount on the alleged ‘taxable income’ which
forms the basis of the tables the years 1996 and 1997.” Hopkins’ MSJ
Response 1 |, at 4.

The Hopkins argue that res judical@es not apply, because the criminal
forum was not a proper forum in whichetilopkins could litigate the issue “as
to what income is considered ‘Exempt’ . . . nor was evidence put forth to support
Defendants’ arguments . . . .” HopKiMdSJ Response | 2, at 4. They assert
that they were not allowed at their crirairtrial to put forth evidence regarding
the amount of their income that is exgiinas 26 C.F.R. § 19.22(b)-1 uses that
term. See Hopkins’ MSJ Response { 2, at 5.

The Hopkins point to various statents in the United States’ Motion for
Summary Judgment and the correspondifigJ Brief that they contend are
inconsistent. _See Hopkins’ Response | 3, at 5. The Hopkins contend that the
United States’ factual assertion thatdjpkins filed a joint federal income tax
return that listed zero income,” and thebpkins refused to correctly file their
1996 federal income tax return and never filed another federal income tax return,”
is inconsistent with its atement that “Sharon Hopkirfailed to file federal
income tax returns for the 1996 and 188 years.” Hopkins’ MSJ Response
3, at 5. The Hopkins also contend thfa United States’ssertion that it is
“settled law that zero returns are not liggaonsidered to be tax returns,” MSJ
Brief { 6, at 6 (citing United States Rickman, 368 F.2d 182 (10th Cir. 1980)),
is incorrect, in that the law is not settled that a zero return is not legally a tax
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return, see Hopkins’ MSJ Response 1 3 é&titing United States v. Long, 618
F.2d 74 (9th Cir. 1980); United StatedMoore, 627 F.2d 830 (7th Cir. 1980)).

The Hopkins note that, in responsdhe United States’ contention “that
every dollar earned by [the Hopkins] svdaxable income,” the Hopkins note
that they “will argue in their Case-in-Chief that all or a portion of such may be
‘exempt income’ as per . ._. Follett v. McCormick, 321 U.S. 573 (1944) and
Murdock v. Pennsylvania, 63 S. Ct. 84®43).” Hopkins’ MSJ Response 1 4,
at 6. They assert that their inconseexempt from gross income under the
Sixteenth Amendment, 26 U.S.C68, 26 U.S.C. § 861, and 26 C.F.R. § 1.861-
8T(d)(2)(i)). See Hopkins’ MSJ Response | 4 at 6-7. The Hopkins also argue
that, pursuant to the Supreme Courttlod United States’ 2012 opinion in S.
Union Co. v. United States, 132 S. @t. 2344, requiring gury trial on any
imposition of criminal fines, the jury dinot find the amount of tax owed and the
issue has therefore not been adjudidaté&see Hopkins’ MSJ Response | 5, at 7.
They assert further thatebause they have only retigireceived “a very limited
discovery” five months after it was reited, the United Stateis bad faith, has
placed the Hopkins at a disadvantageopkins’ MSJ Response { 6, at 7-8. The
Hopkins contend that, as the Unitecat8s’ filing of its Motion for Summary
Judgment only eight days after sewyithe discovery evince, the delay in
discovery was in bad faith, _Sk®pkins’ MSJ Response { 6 at 8.

The Hopkins additionally argue thie Court should deny the Motion for
Summary Judgment, because Baaister, a witness thatdf tried to call at their
criminal trial, but who was excludeafter a hearing undddaubert v. Merrell
Parms., Inc., 509 U.S. 579 (1993), will be allowed to testify in this civil case
under rule 28 of the FedérRules of Civil Procdure. _See Hopkins’ MSJ
Response | 7, at 8. They assert that thiéyalso be allowed evidence in this
civil trial, “including affidavits andhistorical (law) evidence, which was
disallowed by the Court” in their crimahtrial. Hopkins’ MSJ Response | 8, at
9. Last, they argue that the Unit&tates, “in its attmpt to dispose of
Defendant’s tax protestor arguments,’sotiaracterizes their rights and imputes
alleged arguments which they assert arechmracterizations dleir arguments.
See Hopkins’ MSJ Response 1 9, at 9-Ithe Hopkins point outhat, where the
United States asserts that the Hopkinsoese that the United States does not
have the power to tax wag®r individuals, they argueather, that the United
States “can tax all taxable incom&UT it CANNOT tax ‘exempt income.”
Hopkins’ MSJ Response 1 9, at 10. Similarly, the Hopkins assert that, where the
United States argues that they contémat wages are not income, the Hopkins
concede that “[w]ages are income,” libey contend thatrot all income is
taxable income.” Hopkins’ MSJ Rasnse 10, at 11. In response to the
assertion that the Hoplgnespouse that tax is volang, the Hopkins’ reply:
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“Income tax is not voluntary. Incomexté&s mandatory on all taxable income.”
Hopkins’ MSJ Response 10, at 11. The Hopkins assert:

Plaintiff claims that Defendd’'s arguments fail in most of
‘these categories’ (@nsdale argumentsand thus should be
rejected. Defendant agrees thatDefendant was making those
arguments, they should be eejed. However, Defendants
HAVE NOT ACCEPTED SUCH ARBUMENTS. Plaintiff has
assumed incorrectly, and has poaded [its] entire argument on a
misconception and error.

Plaintiff has been misinformed because Defendants have
NEVER had the opportunity tbring THEIR true arguments
before the Court or a jury. PHiff's ignorance of Defendants’
real arguments on this matter is evident.

Hopkins’ MSJ Response | 10, at 11. Hupkins ask that # Court not grant

the Motion for Summary Judgment, because, as discovery has not been
completed, it is not ripe, and becausetriar of fact [could] resolve this case
either way . . . .” Hopkins’ MSJ Response at 12.

On August 22, 2012, the United States filed its MSJ Reply. The United
States argues that the Hopkins’ compensation earned as a physician is income
subject to tax and not exempt. See NReply at 1. The United States asserts
that the Hopkins hold the “erroneous bglideld by many tax protestors, that
there is allegedly no taxablprofit or gain when gerson exchanges labor for
money, because earnings from labor do not come within the statutory definition
of gross income. MSJ Reply at 1. Tleited States contends that, like many
tax protestors, the Hopkins support theguanent with “inapplicable statutes or
Treasury regulations, some dealing watirporate tax or the 1939 tax code long
since replaced, as well as a smattering of lines from dicta in ancient court
decisions.” MSJ Reply at 1 (citing, as example, the Hopkins’ MSJ Reply 1
4). The United States argues that the ttl@hearnings from labor is not taxable
income, or is exempt income, has be@amiversally rejected by courts
everywhere and the Tenth Circuit inrpeular.” MSJ Reply at 1-2 (citing
Lonsdale v. United States, 919 F.2d at 1440).

The United States asserts that, federal income tax purposes, gross
income means income from whatever source derived and expressly includes
compensation for services, no matter wioat payment for services may take.
See MSJ Reply at 2 (citing 26 U.S.C. 8®1()). The United States refers the
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Court to M. Hopkins’ testimonat his criminal trial aan example of M. Hopkins’
tax protestor argument:

Well, due to the fact that | was exercising a fundamental right to
work, and that work was an even exchange, there was no increase
or gain. And, according to what | understood, that was exempt
income. That was money coming in that was exempt and was to
be excluded before you ever got to gross receipts. When you
exercise your fundamentakight, those are nontaxable.
Government can’t tax your right work or the exchange that you

get for labor.

We know that compensation for labor in the private sector by a
citizen of one of the 50 sovereigratgs is not income as lawfully
defined. Income as defined inalds limited to gains and profits
severed from capital and reinvested.

Hopkins Crim. Doc. 336, Trial Transcript 50:3-7, 51:11-19 (taken Sept. 27,
2010)(M. Hopkins), filed August 22, 2012 (Doc. 102-1). The United States
contends that these tax protestor argusemre fully contested before the jury

in the course of the Hopkins’ crimingadal, and the juryfound that the United
States had proven, beyond a reasonable doubt, “each element . . . including the
first element of tax evasmn -- that the Hopkins haddome subject to tax, and
owed substantial income tax.” MSJ Reply at 3. The United States asserts that
the jury also found that ¢hHopkins “had $242,070 in @ss income in tax year
1996; $202,662 in 1997; $64,233 in 19974,357 in 2000; and $93,157 in
2001.” MSJ Reply at 3-4. These argunsehtiving been raised and decided by
the jury in their criminal trial, the Uted States contends, should be res judicata
and collaterally estop thedpkins’ efforts to assert tthe contrary in this civil

case. _See MSJ Reply at 4.

In response to the Hopkins’ assertibat the United States is incorrect
that they failed tdile a 1996 income tax return,glJnited States “admits that
such a form was submitted to the IRS and produced a copy of it. . . . It was not a
valid income tax return . . . .” MSJ Reply at 5. The United States points to
Bachman v. Commissioner, 283 F. ApiB36 (10th Cir. 2008)contending that
the Tenth Circuit held that federal incoma& returns indicating that the taxpayer
had no income were not valid returns “besma return that asserts no income is
not a valid return.” MSJ Reply at 5. The United States asserts that, pursuant to
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Bachman v. Commissioner and UnitSthtes v. Rickmar38 F.2d 182 (10th

Cir. 1980), “the Court may hold th&topkins’ Form 1040 for 1996 was not a
valid return . ...” MSJ Reply at 6The United States argues that, because the
IRS at all times considered the 1996 Form 1040 invalid, whether the Court finds
the 1996 return valid is not a material issn the resolution adhe case. See MSJ
Reply at 6.

The United States argues tliaé “Hopkins’ Form 1040 for 1997 Is A
Myth.” MSJ Reply at 6. It points otitat the Hopkins fail to refer to evidence
in the record to support that they @la tax return 997, whereas, the United
States relies upon the declaration of a8 Hgent that the IRS never received such
a tax form from the Hopkins or their atheys. _See MSJ Reply at6. The United
States asserts that, basa any tax return filed by the Hopkins would have
represented a zero return ahd IRS would have thus tried it as another invalid
return, whether the Hopkins filed a 1997 taturn is not material to the Court’s
determination of summary judgment. See MSJ Reply at 6.

In reply to the Hopkins’ contentiondhthey never avoided liability for
any taxable income, the United States dsgbat Judge Armijo noted at their
sentencing hearing that “theists were created . . . &avoid payment and as part
of a scheme to avoid payment of the fedlend state taxes and also to evade the
tax laws.” MSJ Reply at 7 (quoting dmscript of Sentencing Hearing 14:7-16
(taken May 17, 2011)(Court), filed Augua2, 2012 (Doc. 102-3)). The United
States contends that, “[w]hether they accept the term ‘avoid’ or not, it remains
that Hopkins’ tax evasion has been é¢onéd and their denials do not create
genuine issues of material fact hereMSJ Reply at 7. In response to the
Hopkins’ contention that the United Statnever proved the substance of any
discussions at any allegedx defier meetings that the Hopkins attended, the
United States asserts that “the testy of Mark and Sharon Hopkins at the
criminal trial was more than sufficient to detail what was discussed by the tax
defier groups and meetings.” MSJ Repty7. The United States argues that,
regardless whether the United States has met its burden to prove what was said at
these meetings, what was discussed at these meetings is not material to any
genuine issue in the case, and thau€ nevertheless should grant summary
judgment in its favor. _See MSJ Reply at 7.

The United States asserts that the Hopkins’ contention that the United
States did not credit the $130,000.0zediby the IRS and the $32,383.00 paid
to the IRS to the amount they owe igheut a sound basis in the facts, because
the amount reflected in the United Statgieadings is the amount owed as of
October 19, 2010, and the seizure of $130,000.00 was applied in December of
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2010. See MSJ Reply at 8. The Unitdtes notes théte $32,383.00 paid to

the IRS in 1996 was posted and is refecin the IRS Trascripts and the IRS
Forms 4340 as a withholding creaiith $16,191.00 creditetb each of the
Hopkins’ account. _See MSJ Reply at & response to the Hopkins’ contention

that the IRS assessments for tax yd&86 and 1997 are incorrect, because they
tax each of the Hopkins on one hundredcpet of their individual income and

fifty percent of the spouse’s income, the United States asserts that it is the correct
accounting method used by the IRS where a leofails to filea valid tax return

and thus fails to file as married filipgintly. See MSJ Reply at 8-9. The United
States contends:

Each IRS assessment is legally ectiwhere neither defendant filed

a valid tax return, combining their income and electing to be taxed
on a “married, filing joint” tax rate and to be jointly and severally
liable for the taxes. To gain thaption, Hopkins must file a valid
Form 1040 and elect the “mamie filing joint” tax status.
Consequently, the Hopkins’ argemt does not create a genuine
issue of material fact and the Ueiit States is entitled to summary
judgment against Mark Hopkinsrfthe taxes assessed against him
and is entitled to summary judgnteagainst Sharon Hopkins for the
taxes assessed against her.

MSJ Reply at 9-10 (internal footnote omitted).

The United States argues that the Hopkargument that res judicata does
not apply to the amount amg under_S. Union Co. v. Uled States, 132 S. Ct. at
2344, because the jury did not find the amount owing, is without a sound basis in
the facts. See MSJ Reply at 10. The UhiBtates asserts th@bunt Il of the
Indictment expressly required the juryftod, and the jury did in fact find, that
the Hopkins “did willfully atempt to evade and defeat the payment of a large part
of the income tax due and owing by théonthe United States,” for the exact
amounts that the United States lists #\MtSJ Brief. MSJ Reply at 10-11. Even
if res judicata did not applto the amount owing, the Ueil States asserts that it
has provided competent summary judginevidence of the Hopkins’ income,
the IRS assessments, and the tax liabditilue to carry its burden. See MSJ
Replyat11. The United States contefilfscontrast, the Hopkins have not filed
a valid return, nor offered competent summary judgment evidence to challenge
the assessments and create a genuine issue of material fact, but, instead, have
made only self-serving statements with tHaulty, tax defie[s] belief that they
had no taxable income to report.” MSJ Reply at 11.
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The United States replies to theghans’ objection to the Court granting
summary judgment when there are stiliesolved discovery issues, arguing that
these issues “do[] not create a genuisgué of material fact to bar summary
judgment.” MSJ Reply at 11. Similarlgs to the Hopkins’ contention that the
Court should not grant summary judgmebecause the Hopkins can have
witnesses testify in this civil case whahey were not allowed to present at the
criminal trial, the United States pmnds that “this argument presents no fact
issue to deprive the United States sfahtitlement to summary judgment.” MSJ
Reply at 11-12. The United States asgbdsthe Hopkins’ contention that their
arguments are separate and distinatifithe arguments made by the defendants
in Lonsdale v. United States is withoutausd basis in the law dine facts, as M.
Hopkins made those same argumentshat Hopkins’ criminaltrial, and the
distinctions that the Hopkins makedtlreir response to the Motion for Summary
Judgment are not substantive legal, didtons, but rather pedantic.  See MSJ
Reply at 12-13. The United States thuguas that there is no dispute as to any
material fact in the case atitat it is entitled to judgent based on the record as
a matter of law. _See MSJ Reply at 13.

On September 4, 2012, the Hopkins filed their Motion for Surreply, which
the Court granted during the hearing on the Summary Judgment Motion, see Tr.
at 7:23-9:19 (Court, Lena, M. Hopkins, S. Hopkins), and included the surreply
within the Motion for Surreply. The Hopkins assert that the surreply is
necessary, because the United Statdsndit quickly respond to the Hopkins’
requests to provide the Hopkins witletrequested IRS employee information.
Had they done so, the Hopkins note, the arguments set forth in the Motion for
Surreply would have been asserted in their Hopkins’” MSJ Response. See
Motion for Surreply at 1-3. The Hopkins aggbat the instructions provided to
IRS employees regarding Form 1040 resuotnes not require them to mail a Form
1040 to taxpayers and does not state tévgbayers are required to file Forms
1040. _See Motion for Surreply at 4. ThegHins assert that the instructions do
not so provide, because the Hopkinsrast pursuant to 26 U.S.C. 8 6001, liable
for the tax imposed.__See Man for Surreply at 4-5.

The Hopkins point out that the Urdté&tates “once again can not argue
the issues at hand withoutsmeting to several pejoratives in the first sentence.
The Government immediately mischetexizes our beliefs.” Motion for
Surreply A, at 5-6. The Hopkins state:

[P]lainly . . .. Compensation for bar - any kind of labor exercised

in @ common occupation in one of the 50 contiguous states is
“Exempt” from Federal taxation because it is earned while engaging
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in a Constitutionally protectedufidamental right to labor. The
fundamental right to labor in atcupation of common right is not
a Government granted privilege reorevenue taxable activity, and
therefore “Exempt.”

Motion for Surreply 1A, at 6. The Hopkiassert that, although they have stated
their position “in every cateivable way, what has besmost conspicuous is how
the Government consistently avoide taicknowledgement of the existence of a
fundamental right to work as if it iset8rd rail.” Motion for Surreply T A, at 6.

The Hopkins assert that the fundanaémight to labor existed before the
Sixteenth Amendment.__See Motion for Surreply I A, at 7 (citing Butchers’
Union Co. v. Crescent City Co., 111 URL6 (1884); Yick Wo v. Hopkins, 118
U.S. 356, 370 (1886)). The Hopkins cemdl that the Supreme Court affirmed
the fundamental right to work after aatment of the Sixteenth Amendment in
Smith v. Texas, 233 U.S. 630, 641 (1914), and Truax v. Raich, 239 U.S. 33
(1915). _See Motion for Surreply 1 A,®&t10. The Hopkins gue that “neither
the Constitution nor the 16th Amendment edmmogate any of the fundamental
rights that include the right to work."Motion for Surreply § A, at 10 (citing
Miranda v. Arizona, 384 U.S. 436, 491966)(“Where rights secured by the
Constitution are invoked, there can be no rule making or legislation which would
abrogate them.”)). The Hopkins arguattihe Sixteenth Amendment conferred
upon Congress no new power of taxation, but relieved all income tax from the
apportionment requirement.__See Maoti for Surreply § A, at 11 (citing
Brashaber v. Union Pac. R.R. Co., 240 W61; _Stanton vBaltic Mining Co.,

240 U.S. 103 (1916)). The Hopkins assert:

The Government (state) may not inspaa fee or charge in order to
enjoy any fundamental right. It is for this reason that compensation
for labor is exempt, not the reasstated by [the United States] and
which he tries over and over again to ascribe to us; that wages and
compensation received from rgenal services are an equal
exchange. | believe this to be true but don’t rest my claim of
“exemption” upon this fact, but stead upon the fundamental right
issue.

Motion for Surreply { A, at1 (emphasis in original).
The Hopkins point out that the &Rmanual directs IRS employees to

follow Supreme Court decisions and that they are given the same weight as the
IRC. See Motion for Surreply at 12. @HRopkins assert: “We believe the IRC

-32-



must accommodate Supreme Court decisioisdrarea of tasteon for to violate
these would render the Code unconstituiowhich it is not; so an area of
accommodation exists -- ‘except as provided in this subtitle.”” Motion for
Surreply § A, at 12-13. The Hopkins cendl that, to understand the IRC, one
must begin with the code as enacted in 1939, which, even then, used an all-
inclusive definition of income for‘purposes of comprehensiveness and
efficiency,” but still provided for “ ‘®emptions and exclusions’ from gross
income . ...” Motion for Surreply 1 At 13-14. The Hopkins assert that these
exemptions and exclusions continue to exi26 U.S.C. § 61(a), where, in the
definition of what is gross income, the IRS states “except otherwise provided in
this subtitle.” Motion for Surreply T At 14 (quoting 26 U.S.C. § 61(a)). The
Hopkins contend that thianguage has existed in the tax code from the beginning
to allow for the fundamental right to wotk be exempt from taxation, but has
been lost through the United States’ fwisaging ancient Court decisions and
Regulations, and instead [] providfj] Supreme Court cases overturning
decisions we had relied upon . . . Motion for Surreply A, at 14-15.

The Hopkins state that the United $&trightly makes the point that any
income from whatever source is pregato be income under 26 U.S.C. § 61
unless the taxpayer can prove that it sscsjically exempt or excluded.” Motion
for Surreply at 16 (emphasis in original). They assert, however, “this we have
done by the aforementioned discussiofusidamental rights and compensation
through labor, and through [the 1939 taxlep the entire compensation arising
from an hourly rate received while wonkj as an Emergency Room Physician.”
Motion for Surreply | A, at 16. The Hopils then point out that, rather than
replying to the Hopkins’ assertion of their income being exempt because they are
exercising the fundamentaght to work, the United Stes refers the Court to a
litany of cases that merely dismiss taxpa/éawsuits as tax defier arguments.
See Motion for Surreply § A, at 17. THepkins show that the facts underlying
the cases cited by the Unit8tates are easily distinguable, as none of the cited
cases discusses the argument that labor ¥vorking at an hourly rate is exempt
as exercising a fundamental righ§ee Motion for Surreply § A, at 17-18. The
Hopkins contend, rather, that the Unit8thtes’ taxation of their fundamental
right to work is more closely afogous to the Supreme Court’s finding
unconstitutional taxing the exercise @indamental rights in_Murdock v.
Pennsylvania, 319 U.S. 105 (1943), Fible McCormick, 321 U.S. 573 (1944),
and Grosjean v. Am. Press Co., 297 (2383 (1936). _See Motion for Surreply
TA, at 19-21.

The Hopkins assert that this fundananight to work being exempt from
taxation “is the paramount issue thhe Defendants were prohibited from
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developing in the criminal trial and whithe jury was not instructed to consider;
the issue of exempt income that ariseg of the exercise of a Fundamental
Right.” Motion for Surreply | A, aR1-22. This exemption, the Hopkins
contend, is the reason why res judicdtees not apply to the United States’
Motion for Summary JudgmentSee Motion for Surreply T A, at 23. In regard
to res judicata’s finality requiremerthe Hopkins note that the “Court appointed
appeals attorney . . . vehemently oppossding any Constitutional issues on
appeals for fear of being sanctioned andrimied us that those issues were better
left to [another] pleading.” Mion for Surreply 1 A, at 23-24.

The Hopkins then state:

The remainder of the reply benes [moot] due to Constitutional
iIssues . . . if the Couaccepts and affirms @i the Hopkins have a
fundamental right to work and that compensation for labor when
exercising that right is exempt, and that the claim of exemption is
not only valid but integrated witt the code. The Hopkins have
ample evidence of this long held leflas far back as April 15, 1997
which would encompass all years in dispute, and upon which they
stringently adhered and acted upon in a good faith belief.

Motion for Surreply § B, at 24. They reiterate their argument that the Form 1040
that they filed for 1996 indicetg that they had zero inote is a valid return under

the law. _See Motion for Surreply § B, at 24-25. The Hopkins distinguish
Bachmann v. C.I.R., 283 F. App’x 63&0th Cir. 2008), andJnited States v.
Rickman, to which the United States sit® support that ¢htax returns were
invalid, by noting that, whereake taxpayers in those cases did not offer valid
justification for submitting a zero retunthe Hopkins’ argument that their income

is exempt from taxation i valid justifcation. _See Motion for Surreply { B, at
25-26. In paragraph C, the Hopkins contehat the letter they filed with the
Court that accompanied tihétorm 1040 for tax yedr996 shows that they filed

a Form 1040 for that year, regardless whetihe United States contends that they
did not. _See Motion for Surreply § C,28-29. The Hopkins also assert that
they have not avoided liability, becau#ee Hopkins had only ‘Exempt’ income
and could therefore have had no liability to avoid.” Motion for Surreply D, at
29-30. The Hopkins note that the meetings to which the United States refers as
tax defier meetings discussed tax issumg also discusseithe Declaration of
Independence and the Constitution moeakty, encouraging people to research
and confirm what was discussed hlecome more knowledgeable about the
Constitution and the government over&ee Motion for Surreply 1 E, at 30.
The Hopkins state:
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In the issue of $130,000 seized, tHepkins are satisfied that the
$130,000 was credited to TY 1996haligh the Hopkins still hold

to the belief that there should haween zero income as they attested
to under penalty of perjury. Likewise, the $32,383 which was
reported on the TY 1996 - 1040 Form which the united States claims
as “invalid return;” the Hopkins arsatisfied with its accounting also
under the same qualification . . . .

Motion for Surreply 1 F, at 31.

The Hopkins contend that taxingettiopkins separately, each on one-
hundred percent of their inddual income and then amp on fifty percent of the
spouse’s income, then converting that sum to judgment, “is a license to print
money out of thin air and further obligate the Hopkins for a tax burden that should
have never existed in the first placeMotion for Surreply § G, at 32-33. The
Hopkins take issue with the United Statesntention that they had a full and fair
hearing on the merits of their constitutioaagjument at their criminal trial.__See
Motion for Surreply T H, at 33. The Hopki note that they still believe the
issues are not ripe for summary judgmestthey have not completed discovery
and are awaiting the Court’s ruling orethdiscovery motions.__See Motion for
Surreply T I, at 34. The Hopkins coneethat the issues regarding whether
witnesses will be able to testify at frihould wait until the appropriate time as
trial nears. _See Motion for SurreplyJy at 35. The Hopkins conclude by
reiterating their position thdthe government has nolrnettal to the simple claim
or even an acknowledgment of a citizen’'s Constitutionally guaranteed
fundamental right to work or whetheretiiGovernment may tax that right or any
right.” See Motion foiSurreply 1 K, at 35-37.

At the Court’s hearing on the Mon for Summary Judgment, Bayview
Loan asked the Court to be excused ffanther pretrial proeedings, because it
does not need to be involved in the casé after the foreclosua sale takes place
and distribution of the proceeds is mad8ee Tr. at 3:2-22 (Court, Jaramillo).
All parties still remaining in the caseragd to Bayview Loan’s request to be
excused from further pretrial proceedingsd the Court granted Bayview Loan’s
request, excused them from the hegriand will excuse them from further
pretrial proceedings.__See Tr. at 5:23%(Court, Jaramillo, Lena, M. Hopkins,
S. Hopkins). Before taking up the mati the Court also granted the Hopkins’
Motion for Telephonic Appearance Re: M Hearing on January 3, 2013, filed
December 21, 2012 (Doc. 141), to which theited States did not object. See

Tr. at 7:7-21 (Court, Lena). The Court then also granted the Hopkins’ Motion
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for Leave of Court to Reply to Plaiff§’ [sic] Reply to Hopkins’ Response to
Motion for Summary Judgment, filsseptember 4, 2012 (Doc. 106), and noted
that it took the United States’ respent® the Hopkins’ motion -- the United
States’ Response to Hopkins’ Motionrfheave to File Sur-Reply, filed
September 24, 2012 (Doc. 110) -- into accaoniitls decision to grant the motion.
See Tr. at 9:1-22, 11:12-22 (Court, M. Hopkins, S. Hopkins, Lena).

The United States stated:

[T]he Constitution of the United StatasArticle | Section 8 allows
Congress to lay and collect taxeslgout simply, the Supreme Court,
when it was looking at the AffordeoCare Act recently [had] this

to say . .. : “put simply, Congse may tax and spend. This grant
gives the Federal Government considerable influence even in areas
where it cannot directly regulateThe Government may enact a tax

on an activity that it cannot authogizZforbid or otherwise control.”

Tr. at 13:18-14:4 (Lena)(quoting Nat'| &@a of Indep. Bus. v. Sebelius, 132 S.
Ct. 2566, 2579 (2012)). The United Stateted that the particular argument
that a person has a basis in his or hieodaqual to the fair market value of the
compensation received -- and the manyatarns of that arguent -- in addition
to having been rejected by multiple Qiriccourts and district courts, “have
officially been identified . . . as legalfyivolous federal tax return positions for
the purposes of the $5,000.00 frivolous tax return policy . . . [found at] 26 U.S.C.
section 6702(A).” Tr. at 14:8-20 (Lena)The United States pointed out that,
while the United States Constitution exflicallows Congrss to impose duties
and taxes, the Constitution provides no epgoms or exceptions.__See Tr. at
14:24-15:3 (Lena).

The United States referred the Court to federal cases from around the
country that have rejected the argumtbiat compensation from labor is exempt
from wages. _See Tr. at 15:6-21:@4na)(citing_Funk v. C.I.R., 687 F.2d 264
(8th Cir. 1982);_Lonsdale v. C.I.R., 6612d 71 (5th Cir. 1981); Lonsdale v.
United States, 919 F.2d 1440 (10th @B90); United States v. Lawson, 670 F.2d
923 (10th Cir. 1982); United Stat®s Connor, 898 F.2d 942 (3d Cir. 1990);
United States v. Francisco, 614 F.2d §&th Cir. 1980); _Broughton v. United
States, 632 F.2d 706 (8th Cir. 1980); Udifgtates v. Russell, 585 F.2d 368 (8th
Cir. 1978);_Perkins v. C.I.R., 746 F.2d 118%(€ir. 1984)). The United States
pointed out that the United States Goaf Appeals for the Fifth Circuit in
Lonsdale v. C.I.R., and then subsequethigyTenth Circuit, in Lonsdale v. United
States, rejected the same argumentenfithe plaintiff that the Hopkins are
asserting in this case. See Trl1&t21-17:10 (Lena). The United States noted
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that in Funk v. C.I.R., where the taxpaydited zero income tax returns, as the
Hopkins did here, the United States GairAppeals for th&ighth Circuit found

that the tax returns were invalid atitht the taxpayers’ argument that their
income from their labor was not taxablvas without merit. _See Tr. at 18:14-
19:10 (Lena). The United States referred the Court to United States v. Lawson,
wherein the Tenth Circuit k&t “[T]he defendant[]s wges for personal services

are income under the Internal Revenue Code. The Congress has specifically
provided that gross incomaeans all income from whatever source derived,
including, but not limited to, the following items. Number one, compensation for
services, including fees, commissiongdasimilar items.” Tr. at 19:20-20:1
(Lena)(citing _United States v. LawsoB70 F.2d at 925). The United States
noted that, in United States v. Connor, theted States Court of Appeals for the
Third Circuit stated that every cduthat has considered the issue has
“unequivocally rejected the argument that wages are not income.” Tr. at 20:13-
18 (Lena)(citing United States v. Conn888 F.2d at 943-44). The United States
pointed out that in_United States Russell the Eighth Circuit rejected the
taxpayer’s argument that it was unconstitutional to tax his common-law right to
work. See Tr. at 21:8-16 (Lena).

The Court stated that it believes thegHins’ argument to be that there is
an inherent conflict in Supreme Courepedent, with a handful of older cases
saying that there is a protected, fundarakenght to work, and the power to tax
such a right in light of Btice Marshall's statement, in McCulloch v. Maryland,
17 U.S. 316 (1819), that a right to taxaisight to destroy. The Court inquired
of the United States whether any dobas analyzed the issue whether taxing
income is constitutional in light of these apparently conflicting constitutional
propositions. _See Tr. at 21:25-23 (Courifhe United States responded that, in
its experience, the couttave looked to the Conaition providing Congress the
power to tax and thus the power to erstatutes to carry odhat power, and to
whether 26 U.S.C. 88 61 and 62, providing for taxation of compensation for labor
and services, is within Congress’ power. See Tr. at 22:16-23:16 (Lena). The
United States stated that it could not, leeer, provide the Court with a case on
point at that time. _&e Tr. at 23:19-25 (Lena).

The Court moved to the United States’ argument that the Hopkins are
precluded from asserting their arguments against the United States in this civil
trial based on the res judicata doctriard asked the United States whether the
issues in the case fall under res judicataollateral estoppel.__See Tr. at 24:20-
25:2 (Court). The United States stated that asserting that, because it had to
prove as an element of criminal tax évasagainst the Hopkins that they owed
tax, and a certain amount, the Hopkins are precluded from arguing contrary to the
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jury’s findings in their criminal case. See Tr. at 25:2-19 (Lena). The Court
asked whether the United States contends that all issues material for summary
judgment are precluded by res judicatacotlateral estoppel, or whether it
concedes that there are some issuds asich the United States must present
undisputed evidence before the Court geant summary judgment. See Tr. at
25:20-25 (Court). The United Statespesded that the Court must determine
the actual amount owing, because, while jimry determined that the Hopkins
owed a “substantial amount,” the jury insttions did not require the jury to find
the actual amount owing. Tr. at 2&7:11 (Court, Lena). The United States
stated that the exhibits it submitted &s@hments with its motion, in light of the
Hopkins’ responses, show that there is nougiee issue of material fact as to the
amounts which the Hopkins owe that theitdd States seeks in the case. See
Tr. at 27:12-20 (Lena).

The Court asked, in regard to finditigat Shalom Enterprises and House
of Royale were the Hopkins’ nomineesalter-egos, whether the United States
agreed that the criminal trial establistibdt the Hopkins used nominees as part
of the conspiracy, but not Shalom Entesps and House of Royale particularly.
See Tr. at 27:21-28:10 (Court). The Uditstates responded that the Court is
correct that the jury found only that th®pkins used two entities as nominees,
but pointed out thahe Court has already entemefault judgments against both
Shalom Enterprises and House of Royadedefendants in this civil case. See
Tr. at 28:18-29:20 (Court, Lena). The UxitStates asserted that it is thus “on
firm ground, particularly with this addital summary judgment evidence . . . [to
prove] both of those specific entities wagecifically used as nominees to gain
title in the property and hdlproperty to conceal income and assets from the
Government by the Hopkins.” Tr. at:22-30:5 (Lena). The United States
noted that the Hopkins’ criminal convictiaon appeal at the Tenth Circuit, that
the Hopkins do not have tlability to mount an imperissible collateral attack
on their criminal conviction, and thatethCourt also should not entertain an
argument contrary to anything that waeved beyond a reasonable doubt in their
criminal trial. See Tr. at 30:14-31:1Lena). Inregards to the $130,000.00 tax
lien, the United States pointed ouatithe Honorable William P. Johnson, United
States District Judge for the District NEw Mexico, stated in a decision from
this district court that #hfederal tax liens aroseagst M. Hopkins on December
25, 2005, when tax assessments were made for tax years 1996 and 1997, and that
the jury convicted M. Hopkins guilty for those tax years. See Tr. at 31:16-32:4
(Lena). In response to the Couriisquiry whether the United States had
anything further to add on the motion, theitdd States referred the Court to the
portions of the record that supported asttial assertions &s the amounts that
the Hopkins owe. The United States ask®e Court to pay particular attention
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to the IRS’ records of itgwvestigation intahe Hopkins’ earnings, which it has
submitted with the Motion for Summarydgment, the declaration of Special
Agent Jennifer and her exhibits, and teeldration of IRS agent Sandra Villareal.
See Tr. at 32:16-34:12 (Lena).

The Court turned to the Hopkins fibreir response to the United States’
Motion for Summary Judgment, and adkthe Hopkins whether they were
disputing the United States’ factual as®ms, including the amount of money
that they owe or the propriety of thénited States’ liens, or whether they are
seeking to make a bigger argument: thhéfe shouldn’t be any assessment at all
for wages and income.” Tr. at 37:15-38:2 (Court). M. Hopkins responded that
the Court is correct, and that they araking a bigger constitutional argument, a
“legal argument that [the United Stateghnot tax constitutiofis [the] right to
work, . . . that there’s no gain, ther@@ profit, because [one is] making an equal
exchange of [] work for a certain amouwftincome . . . .” Tr. at 38:3-11 (M.
Hopkins, Court). M. Hopkins stated thas argument is that, under McCulloch
v. Maryland, there are certain subjects over which the power of the state to tax
cannot extend and that those subjeate exempt from taxation. This
proposition, he asserted, “may almospbenounced self-evident.” Tr. at 38:21-
39:3 (M. Hopkins). M. Hopkins concededtHif we are not exempt everything
Mr. Lena [attorney for the United Stateskhsaid is correct.” Tr. at 39:4-6 (M.
Hopkins). The Court responded whethemtlerstood M. Hopkins correctly that
the issue the Court needs to decideetder summary judgment is whether
McCulloch v. Maryland makes unconstitutional the IRS’ position that wages are
taxable income. _See Tr. at 39:7-12 (QGpurM. Hopkins responded that “I'm
claiming that [the United States] ha[s] ltations and [] can tax [only] what [it]
ha[s] authority over,” and that the Unitedt&ts does not have the authority to tax
the “fundamental right to work.” Tr. &9:13-24 (M. Hopkins). The Hopkins
asserted that, “just because the 16 Amendment came along and said Congress
shall have the power to lay and collect taxes on income from whatever source
derived does not take away any fundamemggits . . . .” Tr. at 39:25-40:7 (M.
Hopkins). The Hopkins stated that tiQ is written so thait taxes “anything
and everything out there . . . . but then ¢hare exemptions that are carved out.”
Tr. at 40:8-11 (M. Hopkins). Thedkins asserted that, although “Congress
may not have specifically mentionedfandamental right to work” as being
exempted under the IRC, because Mirth Amendment to the Constitution
“states even if those items are not spealfy mentioned thewtill exist, and one
of those items, the mostluable item you have is yogroperty, your ability to
contract, so you can provide for your figni Tr. at 41:7-12 (M. Hopkins).
They further stated that this exemption under the Ninth Amendment for
compensation for labor as property wasgat exempt from taxation before the
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Sixteenth Amendment, and “we still hateEverybody in the world does.” Tr.
at 41:15-18 (M. Hopkins). The Hopkins asserted:

[W]e were never served any docemm by the secretary requiring us
nor by the district director requmg us to keep records, written
statements, or make returns. We didn’t file 1040 forms because we
felt that the income that we had was exempt and we had filed
affidavits to that effect multiple times and never got any response.
And there is no specific regtian that makes us liable.

Tr. at 42:18-24 (M. Hopkins).

The Hopkins noted that the exemptions mentioned in 26 U.S.C. § 61 and
in the Treasury Regulations, including 26 C.F.R. § 1.861, exempt income and
assets from other sourcesid “so the idea of an emption and exempt income
and exempt assets are still in the coder the years . . . . They can’t do away
with a fundamental right.” Tr. at 425-43:18 (M. Hopkins). The gravamen of
their argument, they assertad that, because the IRS an agency that works
under and pursuant to the IRC’s statytscheme, the IRS is invalid, and the
assessments and determioatof liability that the IS made as to the Hopkins
are also invalid. _See Tr. at 43:19-84M. Hopkins). The Court responded:

What I'm hearing is that we rdgldon’t need a trial on any issue,
there’s no genuine issuwd material fact, but there’s a legal issue
that you're raising that you waitihe court to determine. Am |
understanding your posin correctly . . . . I'm not hearing there’s
really a dispute aboutéhfacts. What there& dispute about is the
validity of the assessment from a legal standpoint. Am | -- Is that a
correct assessment of your argument?

Tr. at 44:9-19 (Court)(emphasis added). The Hopkins responded: “That’s correct,
Your Honor.” Tr. at 44:20 (M. Hopkins They asserted that the civil
proceeding is therefore of a very diffetenature from the criminal proceeding
againstthem. The Hopkins asserted,tivhile the proceedings involve the same
parties, the United States only had toya that a substantial amount was owing
in the criminal trial; whereas, in thevdicase, the Court may analyze whether the
assessments made which caused the Hepiki owe a substantial amount are
constitutional._See Tr. at 44:20-45:2 .(Mopkins). The Hopkins pointed out
that, with regard to the “laundry list o&ses” to which the United States refers in
its argument, those cases have no apjicad the Hopkinstivil case unless the
Court determines that, under the Consitty, the Hopkins are liable for tax on
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M. Hopkins’ income. _See Tr. At 45:19-46M. Hopkins). In response to the
Court’s inquiry, the Hopkinagreed that foundational #my such liability is the
Supreme Court cases, including McCullochMaryland, which “broadly lay[]

out that the Government state can’'t impastax on any fundamental right.” Tr.

at 46:9-17 (M. Hopkins). The Hopkinsoncluded thatas “the summary
judgment goes, | think I've laid the caset throughout all of our filings and . . .
the road splits [whether] the Government indeed does have total authority over
what they [claim to] have authority ovéut if [the fundamentalight to work is
exempt,] they definitely don’t.” Tr. at6:18-22 (M. Hopkins). In response to
the Court’s question whether there was himg that the M. Hopkins had to add,

he responded that he did not, and that “I deaghat . . . this is [] more of a legal
issue. | don’t see a need for a jury trial...” Tr. at 48:3-5 (M. Hopkins). S.
Hopkins added that one “has to look at what the definition of income is, and
income is clearly defined under EisneMacomber[, 252 U.S. 189 (1920)] and
[C.I.LR. v. ]Glenshaw Glass[, 348 U.S. 4P55)]. It is not everything that
comes in.” Tr. at 48:9-16 (S. HopkinsBShe asserted that “just because it is --
you can tax income from whatever soudsived, the source derived isn't the
issue. Theissue is [], is it taxaloieome?” Tr. at 48:14-16 (S. Hopkins).

The United States referred the Cota its United States’ Response to
Untimely Hopkins’ Interrogatges 7-19, see Certificatof Service of United
States’ Response to Untimely Hopkins’ Interrogatories 7-19, filed December 28,
2012 (Doc. 144), at page six, as an example of its contention that multiple courts
have rejected the Hopkins’ argument thattax purposes, there is a basis of zero
in a person’s labor.__See Tr. at 51:4-22 (Lena). The United States asserted that
“the taxpayer can only have a zero basis amount in his or her own labor because
the [real] personal living>@enses incurred to genegahe labor is both non-
capitalizable[,] and under 26 U.S.C. sentR62][,] not deductible.” Tr. at 52:4-

8 (Lena). The United States contedidihat, while a person may have the
fundamental right to work, once the pamsreceives income for exercising that
right to work, the IRS, pursuant to Congg®nal statutes, hase ability to tax

that income. _See Tr. at 56:23-58 (Lendh response to the Court’s question
whether the United States can point the Court to a case that provides the
proposition that once a person is paid fer tight to work, the United States then
has the ability to tax that paymentetiinited States referred the Court, once
again, to_United States v. Russell, andhe Circuit Court opinions that have
looked to the Constitution, and held that “Congress has the ability to define
compensation from services as incotfijgaxable [under] sections 62, 63, [and
section 61] of the Internal Revenueod®].” Tr. at 57:21-58:1 (Lena). The
United States concluded by stating:
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[T]he United States is merely asking for the ability to have the court
grant summary judgment in its favand [] ask the Court to reduce
the Assessments to judgment fbe tax years 96, 97, 99, 2000, and
2001, and [] ask that the court grant the United States’ summary
judgments such that it can foresk its federal tax liens in all
property and rights to progg owned by the Hopkins.

Tr. at 61:20-62:2 (Lena).

The Court stated that it wouldkeathe Motion for Summary Judgment
under advisement, that it looks like the facts are largely undisputed, and that the
issue appears to be legal rather thactual. _See Tr. at 62:4-16 (Court). The
Hopkins stated:

In our response back -- it was number document 96 and it's our
response to that motion for summgudgment, | would like you
when you are considering this, ppedook at pages 9 and 10 and 11.
We have been painted with tihsoad brush of having come down
out the side of what [we] were [tyll saying in all of their separate
arguments, and in that yovill see what we believe -- [] [| what our
beliefs are as opposed to what th& LAttorney is . . . saying [] we
believe. | really believe that [igould [] shed some light on us and
the [stance] that we are takinglVe do not believe those 11 stances
that the U.S. Attorney keeps telling. telling you [that we believe],
Sir.

Tr. at 62:20-63:7 (S. Hopkins). The Cbasked the United States whether, if
the Court granted the summary judgmeié United States would at that point
need a final judgment entered in thett@aor whether the United States would
need something further from the CourSee Tr. at 67:12-16 (Court). The
United States responded that the Sumymiudgment would allow the United
States to go forward with foreclosure and the foreclosure sale, but Bayview Loan
and the United States would then havdil® a stipulation with the Court to
memorialize their agreement as to theceeds. See Tr. at 68:4-14 (Court, Lena).

SJ MOQO at 21-51.
After the Court filed the SJ MOO, the Hopki filed the Motion. _See Motion at 1. In

the Motion, the Hopkins’ beginsy asserting that, in the 83400 on page 100, the Court rules
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that M. Hopkins is indebted to the Unit8thtes in the amount of $732,811.61 “as of October 19,
2010, for the Federal income tax assessaghaghim for the tax years 1996, 1997, 1999, 2000,
2001, plus interest and all statutory additions provided by law until paid.” Motion at 2. The
Hopkins’ note that, on page 4 of the UditStates’ Complaint, filed May 13, 2011 (Doc.
1)(“Complaint”), a table lists amount due through December 31, 2010, for tax years 1996, 1997,
1999, 2000, and 2001, for a total amount of $732,811Mbtion at 2. The Hopkins’ then state
that, in the United States’ Bly to Hopkins’ Response to litad States’ Motion for Summary
Judgment at 8, filed August 22, 2012 (Doc. 102)(IMEeply”), the United States responded to
the Hopkins’ allegation that M. Hopkins did rreteive credit againstébamount due by him as

of October 19, 2010, for $130,000.00 that the Honorable Christina M. Armijo, United States
District Judge for the District of New Mexico, hgddrsuant to a pretri@rder and lateattached

after summary judgment in favor of the United Stiaaterpleader cadBistrict of New Mexico

v. Hopkins, No. 10-CV-00644 WJ/RLP, 2010 VB#97195 (D.N.M. Dec. 17, 2010)(Armijo, J.).

See Motion at 3. The Hopkins’ contend thalhen Judge Armijo ordered the $130,000.00 to be
released to the IRS on December 17, 2010, M. Hoptardiability for 1996 reduced -- because

of that payment and other payments enfr$264,967.60, see Complaint at 4, to $143,085.59, see
MSJ Reply at 8. _See Motion at 3The Hopkins’ also assert that the conclusion to the MSJ
Reply, the United States acknowledges that tted sonount M. Hopkins owes in federal income

tax, as of August 15, 2012, for 1996, 1997, 1999, 2000, and 2001, is $635,147.76. See Motion at
3-4 (citing MSJ Reply at 13). The MSJ Reply statepage 13: “Therefore, the United States is

entitled to summary judgment against Mark Hopkins for the federal income taxes assessed against
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him for the tax years 1996, 1997, 1999, 200020@l. in the amount of $635, 147.76 as of August
15, 2012, plus statutory additions and accruatd fully paid.”. MSJ Reply at 13.

The Hopkins’ argue that th€ourt erred in granting summajydgment in favor of the
United States in the amount of $732,811.61, beeat neglected to account for the $130,000.00
seized in the interplead case, which should be creditechimgt the amount M. Hopkins owes.
See Motion at 4. The Hopkinargue that the United Statexknowledges this reduction as
correct, by assessingtatal amount doe of $635,147.76 agaiksirk Hopkins as of August 15,
2012. _See Motion at 405. Accordingly, the Hopkask that the Court modify the SJ MOO to
reflect a total amount due for M. Hopkins of $635,147.76 as of August 15, 2012, for tax years
1996, 1997, 1999, 2000, and 2001, plus interest andsititatory additionprovided by law until
paid. _See Motion at 5.

The United States responddJnited States’ Response topkins’ Motion for Relief From
Order, filed March 13, 2013 (Dot 72)(“Response”). The Unitektates responds that the Court
committed no error, and correctly granted tbheited States summary judgment against M.
Hopkins “such that he was indebted to theted States for $732,811.61 as of October 19, 2010.”
Response at 1. The United States conteratshie Motion does not contradict that $732,811.61
is the total amount duend owing for M. Hopkins as of Odber 19, 2010. _See Response at 1.
The United States asserts tladter October 19, 2010, on DecemB@y 2010, the Internal Revenue
Service (“IRS”) applied $130,000.00 from an IRS levyiMoHopkins’ tax liabilities for tax year
1996. See Response at 1. Accordingly, the UnitateStasserts, M. Hopkins’ tax liability for

that year reduced to $142,085.59, as of Auguse@52. See Response at 1. The United States

-44-



notes that, if the judgment spaed M. Hopkins’ liability as ofAugust 15, 2012, the United States

would be entitled to summary judgment aggihim in the amount of $635,147.76 as of August

15, 2012, plus statutory additions and accruals tuityf paid. See Response at 1. The United
States states: “While a judgment for that amand date would be equally correct, it is not the
amount and date pled by the United Stataessimotion for summary judgent.” Response at 1-

2. The United States argues that the Court’s judgment is correct and need not be amended under
rule 60(b) of the Federal Rules of Civil Procedure. See Response at 2. The United States argues
that the “IRS is only entitled to the correctamt due and owing, and that amount was correctly
recited as of October 19, 2010. The balance changes with dailgompounded interest and

with subsequent payments (if any).” Respoas@. The United States argues that the Court
should not be expected to revitejudgment to match each change, and that, although the amount
due and owing of $637,147.76 as of August 15, 2012, is correct, the amount that the SJ MOO
stated of $732,811.61 as of Octold®, 2010, is also correct, so the Court need not amend its
correct judgment to reflect the charthe Motion requests._See Response at 2.

LAW REGARDING RULE 60(b)

Rule 60(b) allows a court to relieveparty from a judgment or order for “mistake,
inadvertence, surprise, or excusable neglect,” Fed. R. Civ. P. 60(b)(1), or “any other reason that
justifies relief,” Fed. R. Civ. P. 60(b)(6). “Raub0(b) is an extraordinary procedure permitting
the court that entered judgment to grant reherefrom upon a showing of good cause within the

rule.” Cessna Fin. Corp. v. Bielenberg Maso@pontracting, Inc., 716.2d 1442, 1444 (10th Cir.

1983). Rule 60(b) “is not a substitute for appea must be considered with the need for finality
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of judgment.” _Cessna Fin. Corp. v. Bielenb&gsonry Contractinglnc., 715 F.2d at 1444

(citing Brown v. McCormick, 608 F.2d 410, 413 (AGCir. 1979)). The rule was designed to

strike a “delicate balance” between respectirg fihality of judgment and, at the same time,

recognizing the court’s principalterest of executing justice. Cessna Fin. Corp. v. Bielenberg

Masonry Contracting, Inc., 715 F.2d at 1444. c®a case is “unconditionally dismiss[ed]the

'Rule 41(a)(2), which governs all dismissatsdertaken by way of eourt order, grants
courts discretion to coitéibn dismissal “on terms that thewrt considers proper,” Fed. R. Civ. P.
41(a)(2), formerly, “on terms and conditions as the court deems proper,” Smith v. Phillips, 881
F.2d 902, 904-05 (10th Cir. 1989)(quoting Fed.(R:. P. 41(a)(2) (1988)). Such conditions
“could include retention of some jurisdiction bye court.” _Smith v. Rhips, 881 F.2d at 905
(citing McCall-Bey v. Franzen, 777 F.2d 1178, 1188-90 (Gir. 1985)). The United States Court
of Appeals for the Tenth Circuit hatated that, if the dismissalpsirsuant to rule 40(a)(1)(A)(ii),
undertaken without a couorder, then the coufts powerless to conditiodismissal . . . upon a
retention of jurisditon.” 881 F.2d at 905. This rule is d&ily no longer true; the district court
can probably attach a condition retaininggdrction, but only if the parties agree.

Even when . . . the dismissal is puasti to Rule 41(a)(1)(ii) [now rule
41(a)(1)(A)(ii)] (which does noby its terms empower a district court to attach
conditions to the parties’ stilation of dismissal) we ik the court is authorized
to embody the settlement contract in its dgsal order or, what has the same effect,
retain jurisdiction over the settlement contract) [sic] if the parties agree.

Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. at 381-82.

The only factors counseling hesitation indersing the view thaa court may retain
jurisdiction of a case dismissedrsuant to rule 41(a)(1)(A) ar@) the proclamation in Kokkonen
v. Guardian Life Insurance Co. of America wasaliend “[i]t is to the holdings of [the Supreme
Court’s] cases, rather than their dicta, that we must attéid,'U.S. 375, 379; and (ii) the Court
refers to “embody[ing] th settlement contract in its dismisseder,” but rule 414)(1)(A) provides
-- in its very title -- that it pedins to dismissals effectuate@fithout a Court Order,” Fed. R.
Civ. P.41(a)(1)(A) (emphasis in original). SmutHPhillips must, however, be interpreted in light
of the Supreme Court’'s subsequent decisioiKakkonen v. Guardian Life Insurance Co. of
America, 511 U.S. 375 (1994), in which the Supreédoeirt held that a digtt court’s ancillary
jurisdiction does not extend to the post-dismissal enforcement of federal case settlement
agreements, unless: (i) there is an independesid b&federal subject-matter jurisdiction to hear
the claims; (ii) the court incorporated the teraf the settlement agreement into its order of
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Court loses all jurisdiction overahcase other than the ability hear motions under rule 60(b).

Smith v. Phillips, 881 F.2d 902, 904 (10th Cir. 1989)(“si¢eee with the SevanCircuit that ‘[a]n

unconditional dismissal terminatieieral jurisdiction except fdahe limited purpose of reopening
and setting aside the judgment of dismissal withenscope allowed by [Fed. R. Civ. P.] 60(b).”

(alterations in original)(quoting McCalléy v. Franzen, 777 F.2d 1178, 1190 (7th Cir. 1985))).

Motions to obtain relief froma judgment or order badeon “mistake, inadvertence,
surprise, or excusable neglect” shibe brought “within a reasonalime . . . no more than a year

after the entry of the judgment or order or thteds# the proceeding.” Fed. R. Civ. P. 60(c)(1).

See Blanchard v. Cortes-Molind53 F.3d 40, 44 (1st Cir. 2006)R]elief from judgment for
reasons of ‘mistake, inadvertensarprise, or excusable neglechust be sought within one year
of the judgment.”). This deadline may not be aglted and is not subject to the court’s discretion.
See Fed. R. Civ. P. 6(b)(2) (“A court must noteexi the time to act under Rules 50(b) and (d),
52(b), 59(b), (d), and (eand_60(b).” (emphasis added)). Tgendency of an appkedoes not toll
the time requirement for pursuing a motion under 80i@). See Fed. R. Civ. P. 60(c)(1); Griffin

v. Reid, 259 F. App’x 121, 123 (10th Cir. 2007)(unpublishe@dol Box, Inc. v. Ogden City

dismissal; or (iii) the court includes a term “retaining jurisdiction™ in its order of dismissal.
Kokkonen v. Guardian Life Ins. Co. of Am., 5113Jat 381. That desibn continues to permit
district courts to condition disissals under rule 41(a)(Zee 511 U.S. at 384nd appears to have

no bearing on courts’ power tooen cases pursuantrae 60(b), see 51W.S. at 378 (noting,
without opining on, the practice of “[sJome Courts of Appeals” to “reopen[ ] . . . dismissed suit[s]
by reason of breach of the agreemeat thas the basis for dismissal”).

8Griffin v. Reid is an unpublished opinion, ibe Court can rely oan unpublished opinion
to the extent its reasoned analysis is persuasitree case before it. _See 10th Cir. R. 32.1(A), 28
U.S.C. ("Unpublished decisions aret precedential, but may be dtior their persuasive value.”).
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Corp., 419 F.3d 1084, 1088 (10th Cir. 2005)(“[Almpaal does not toll or extend the one-year
time limit of Rule 60(b).”). No time limit applies twle 60(b)(6), other tim that the motion be
made within a reasonable timeSee Fed. R. Civ. P. 60(c)(1).

1. Rule60(b)(1).

The Tenth Circuit uses three factors inetlmining whether a judgment may be set aside
in accordance with rule 60(b)(1): (i) whethe moving party’s culpable conduct caused the
default; (ii) whether the moving pgg has a meritorious defenseda(iii) whether stting aside the

judgment will prejudice the nonmoving party.eeSUnited States v. Timers Preserve, 999 F.2d

452, 454 (10th Cir. 1993). Under some circumstan a party can rely on rule 60(b)(1) for a
mistake by their attorney or when their attoraeyed without their authority. See Yapp v. Excel

Corp., 186 F.3d 1222, 1231 (10th Cir. 1999)(“Ruleb() motions premised upon mistake are

The Tenth Circuit has stated:

In this circuit, unpublishedrders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue in a case would assist the court in its disposition,
we allow a citation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th20i@5). The Courtancludes that Griffin

v. Reid has persuasive value with respect to temad issue, and wilassist the Court in its
disposition of this Memorandum Opinion. The Court makes similar findings in this
Memorandum Opinion regarding data v. Miller, 424 F. App’x 76910th Cir. 2011), McKay v.
United States, 207 F. App’x 892(Qth Cir. 2006), Pyeatt v. Doe$9 F. App’x 785 (10th Cir.
2001), United States v. McMahan, 8 F. App’x 418th Cir. 2001), Chavez v. Primus Auto. Fin.
Servs., 125 F.3d 861, 1997 WL 634090 (10th Cir. 1997],Beetle Plastic#c. v. United Ass’n

of Journeymen & Apprentices of Plumbi & Pipefitting Indus., 97 F.3d 1464, 1996 WL 531924
(10th Cir. Sept. 19, 1996).
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intended to provide relief to ag . . . when the party has made an excusable litigation mistake
or an attorney has acted withauithority . . . .”). Mistake irthis context entails either acting
without the client’s consent or kiag a litigation mistake, such #ailing to file or comply with

deadlines. _See Yapp v. Excel Corp., 186 F.3d at 1328the alleged incidet entails a mistake,

then it must be excusable, meaning that théypaas not at fault. See_Pioneer Inv. Servs. v.

Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 39993)(“This leaves, of course, the Rule’s

requirement that the party’s negt be ‘excusable.”); Cashner Freedom Storesnc., 98 F.3d

572, 577 (10th Cir. 1996)(“If the mistake alleged asty’s litigation mistake, we have declined
to grant relief under Rule 60(b)(vhen the mistake was the resoflta deliberate and counseled

decision by the party.”)Pelican Prod. Corp. v. Marind393 F.2d 1143, 1146 (10th Cir.

1990)(holding attorney carelessness isanbasis for relief under Rule 60(b)(1)).
Courts will not grant relief when the mistakf which the movant complains is the result

of an attorney’s deliberate litigation tactics. See Cashner v. Freedom Stores, Inc., 98 F.3d at 577.

This rule exists because a party

voluntarily chose [the] attoay as his representative the action, and he cannot

now avoid the consequences of the acts or omissions of this freely selected agent.
Any other notion would be wholly incongent with our system of representative
litigation, in which each p#y is deemed bound by the acofshis lawyer agent and

is considered to have natiof all facts, notice oivhich can be charged upon the
attorney.

Pioneer Inv. Servs. v. Brunswigkssocs. Ltd. P’ship, 507 U.&t 397 (internal quotation marks

omitted)(quoting Link v. Wabash R.R., 370 U686, 633-34 (1962)). The Tenth Circuit has held

that there is nothing “novel” abbuthe harshness of penaliziffg client] for his attorney’s
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conduct” and has noted that those “who act through agents are customarily bound,” even though,
when “an attorney is poorly prepared to cross-examine an expert witness, the client suffers the

consequences.”_Gripe v. City of Enigil2 F.3d 1184, 1189 (10th Cir. 2002). The Court has

previously stated:

There is a tension between how the lagats attorney actions that are without
authority, thus permitting relief under rule 60(b), and how the law treats those
attorney actions which are inexcusalifigtions decisions, thus failing to qualify

for relief; although the distinction betwethose actions may not always be logical,

it is well established.

Wilson v. Jara, No. CIV 10-0797 JB/WPI2012 WL 1684595, at *7 (D.N.M. May 10,

2012)(Browning, J.Y.

*The Supreme Court has recognized that individuals mustdbe &scountable for the acts
and omissions of their choseounsel,” and that the “proper fagis upon whether the neglect of
respondents and their counsel was excusabledner Inv. Servs. Co. v. Brunswick Assoc. Ltd.
P’ship, 507 U.S. at 397 (emphasis in original). thd same time, the Tenth Circuit has held that,
when counsel acts without authority, rule 60(b){fovides relief from judgment._See Cashner
v. Freedom Stores, Inc., 98 F.3d at 576 (“[Algemeral proposition, the ‘mistake’ provision in
Rule 60(b)(1) provides for the reconsiderationjuafgment only where . . . an attorney in the
litigation has acted without authority from a party .”)(quoting Fed. R. @iP. 60(b)(1). “There
is a tension between these decisions, becauseaatgj a client will not authorize his or her
attorney to act in a negligemanner or to make a mistakeWilson v. Jara, No. CIV 10-0797
JB/WPL, 2012 WL 1684595, at *7 n.7. When themiacknowledges that rer she has hired
the attorney, there is a difference between si@ss which terminate the litigation, such as
settlement or a stipulation of dismissal, amither litigation decisionsbecause decisions to
terminate the litigation are ordinarily left toetlclient. _See Chavez v. Primus Auto. Fin. Servs.,
125 F.3d 861, 1997 WL 634090, at *4-5 (10th @i®97)(unpublished table decision)(citing
Navajo Tribe of Indians v. Hanosh Chevtelick, Inc., 1988-NMSC-010 { 3, 749 P.2d 90, 92;
Bolles v. Smith, 1979-NMSC-019 § 11, 526, 591 P2Z@, 280). “Otherwise the Court has
difficulty explaining attorney decisions which are made without authority and attorney decisions
for which it is acceptable that the client suffiee consequences.” Wilson v. Jara, No. CIV 10-
0797 JB/WPL, 2012 WL 1684595, at *7 n.7.

In Chavez v. Primus Automotive Financial Sees, the Tenth Circurecognized that “the
mere employment of an attorney does not give thie actual, implied or apparent authority to
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compromise his client’'s case.” 1997 WA34090, at *4. Few Tenth Circuit cases analyze
whether an attorney has acted without authorifihe cases in which theenth Circuit has found

a lack of authority appear to fall into two cateager (i) cases in which the attorney entered an
appearance without the client’'s knowledgee $DIC v. Oaklawn Apts., 959 F.2d 170, 175-76
(10th Cir. 1992)(finding tht there were factuassues which the district court needed to resolve
where “[t]here is nothing in the record indicat when Appellants became aware of the lawsuit
and of Newcombe’s purported representationty dii) cases in which the attorney’s actions
terminate the litigation, see Thomas v. Cdloust Deed Funds, Inc., 366 F.2d 136, 139-40 (10th
Cir. 1966)(finding that, as to one of the plaintiffye record shows that hdéd not participate in
the transactions and negotiations with the S.Ei@l did not consent to the execution of the
stipulation of the judgment”); Ganer v. Freedom Stores, Inc.,R8d at 577 (citing with approval
Surety Ins. Co. of Cal. v. Williams, 729 F.2815 582-83 (8th Cir. 1984), which held that a
“jludgment entered upon an agreement by the attamsgybe set aside on affirmative proof that
the attorney had no right to consémits entry”). Because deaisis that terminate the litigation
are ordinarily the client’'s pregative, those decisions fit mosguarely withinrule 60(b)(1)’s
“lack of consent” prong.

Decisions where the purported client is unievaf the litigation, or of the attorney’s
attempt to act on his or her behalf, would alsevithin rule 60(b)(1)'s‘lack of consent” prong,
because an individual has the rightchoose his or her own attoyne@r to decide whether he or
she wishes to have any attorney. Other litigatiecisions are made jointly or are within the
attorney’s control, see Modelo@e of Prof'| Conduct R. 1.2 cmi. (2011)(*With respect to the
means by which the client’s objedty are to be pursued, the lawgball consult with the client .

. . and may take such action as is impliedly autledrto carry out the representation.”); Pittman

ex rel. Sykes v. Franklin, 282 App’x 418, 427 n.6 (& Cir. 2008)(unpublised)(“[T]he decision

to allege comparative fault as an affirmative defense falls within a narrow band of circumstances
in which an attorney may act without consulting his or her cfigrdnd, thus, to give final
judgments meaning and allow cases to terminaig]agical that those decisions must fall within

the “excusable litigation mistake” prong, or be luthsge a substantive mistake of law or fact.

Although the Tenth Circuit does not appeah&wve expressed its views on where the line
is drawn between attoegs acting without consent and litigga mistakes, or acknowledged the
tension between these two categories, the Camtlades that the approate division is, when
the client is aware th#te attorney is acting dmis or her behalf, betweealecisions which dispose
of the case and ordinarily require client consant] other routia attorney decisions which take
place over the course of the case. The Courtredtes that rules of pfessional conduct require,
“[iIn a criminal case,” for a lawyer to “abide lilge client’s decision, afteconsultation with the
lawyer, as to the plea to be entered, whether toenajury trial and whether the client will testify.”
Model Rules of Profl Conduct R. 1.2(a). While@ctsion on the plea to be entered in a criminal
case is comparable to whether to settle a case, the Court has not located any decisions
permitting rule 60(b) relief when a civil attorney wasvhis or her client’s right to jury trial. One
unpublished decision from the United States CourAmbeals for the Fourth Circuit discusses
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2. Rule 60(b)(6).

Rule 60(b)(6) provides that a court may nediea party from final judgment, order, or
proceeding for “any other reason that justifieseféli Fed. R. Civ. P. 60(b)(6). No time limit
applies to rule 60(b)(6), save that the motionraale within a reasonable time. See Fed. R. Civ.
P. 60(c)(1). “Thus, to the extent it is appliglclause (6) appears tdfer a means of escape
from the one-year limit that applies to motiomglar clauses (1), (2), and (3).” 11 Charles Alan

Wright, Arthur R. Miller & M. Kane, Federdractice & Procedure § 2864, at 490 (2d ed. 2012).

In Pioneer Investment Services Co. v. BrurtbwAssociates Ltd., the Supreme Court reasoned

that, to avoid abrogating the one-year time limitride 60(b)(1) to (3), rule 60(b)’s “provisions
are mutually exclusive, and thagparty who failed to take timely action due to ‘excusable neglect’
may not seek relief more than a year aftefjulkdgment by resorting tsubsection (6).” 507 U.S.

at 393 (citing Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 863 & n.11 (1988)).

“If the reasons offered for relief from judgment abbk considered under ookthe more specific
clauses of Rule 60(b)(1)-(5), those reasonsmaitljustify relief under Rule 60(b)(6).” 12 James

Wm. Moore et al., Moore’s Fedd Practice, Civil § 60.48[2], &0-182 (3d ed. 2013)._Accord

Lilieberg v. Health Servs. Acquisition Corg86 U.S. 847, 863 n.11 (1988)(“This logic, of course,

extends beyond clause (1) and segjg that clause (6) and ct&g (1) through (5) are mutually

exclusive.”).

briefly a scenario where, withotgsolving the issue’s merits, dmamal defendant raised through
a rule 60(b) motion in a habeagpeding that “his trial counseldharevented him from testifying
in his defense.” _United States v. McMah8rk;. App’x 272, 274 (4th Cir. 2001)(unpublished).
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Rule 60(b)(6) is a “grand resmir of equitable poweto do justice in a particular case.”

Van Skiver v. United States, 952 F.2d 1241, 128@dth Cir. 1991)(internal quotation marks

omitted). “The Rule does not particularize the dethat justify relief, but we have previously
noted that it provides courts with authority ‘adatgito enable them to vacate judgments whenever
such action is appropriate to accomplish justiednile also cautioning that it should only be

applied in ‘extraordinary circumstances.” leherg v. Health Servs. Acquisition Corp., 486 U.S.

at 863 (quoting Klapprott v. United States, 3351601, 614-15 (1949)). Generally, the situation

must be one beyond the control of the party requgsélief under rule 60(b)(6) to warrant relief.

See Ackermann v. United States, 340 U.S. 292,(1950)(“The comparison [of prior precedent]
strikingly points up tk difference between no choice atmbice; imprisonment and freedom of
action; no trial and trial; noozinsel and counsel; no chance for negligence and inexcusable
negligence. Subsection 6 of Rule 60(b) has ndiGgion to the situation of petitioner.”). Legal
error that provides a basis for relief under rule F@jmust be extraordinary, as the Tenth Circuit

discussed in Van Skiver v. United States:

The kind of legal error thgprovides the extraordinamgircumstances justifying
relief under Rule 60(b)(6) is illustrateby Pierce [v. Cook & Co., 518 F.2d 720,
722 (10th Cir. 1975)(en banc)]. In thease, this court granted relief under
60(b)(6) when there had been a post-judgmabange in the law “arising out of the
same accident as that in which the plaintiffs were injured.” _Pierce, 518 F.2d at
723. However, when the post-judgment changbe law did noarise in a related
case, we have held that “[a] changetle law or in the judicial view of an
established rule of law” does not justiBlief under Rule 60(b)(6)._ Collins v. City
of Wichita, 254 F.2d 837, 839 (10th Cir. 1958).

Van Skiver v. United States, 952 F.2d at 1244-45.

“Courts have found few narrowly-defined sitoats that clearly present ‘other reasons
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justifying relief.” Wright et al., suprag 2864, at 483. The Supreme Court expounded:

To justify relief under subsection (6), a party must show “extraordinary
circumstances” suggesting thilaé party is faultless in treelay. If a party is partly

to blame for the delay, relief must beught within one year under subsection (1)

and the party’s neglect must be excusable Klapprott [v. United States, 335 U.S.

601 (1949)], for example, the petitioner Haakn effectively prevented from taking

a timely appeal of a judgment by incame#on, ill health, and other factors beyond

his reasonable control. obr years after a default judgment had been entered
against him, he sought to reopen the matter under Rule 60(b) and was permitted to
do so.

Pioneer Inv. Servs. Co. v. Brumigk Assocs. Ltd., 507 U.S. at 398iting Liljeberg v. Health

Services Acquisition Corp., 486 U.S. 847, 863 & nAtkerman v. United States, 340 U.S. at

197-200; Klapprott v. United States, 335 U.S. at 613-14). _See Gonzalez v. Crosby, 545 U.S. 524,
535 (2005)(“[O]ur cases have required a movserking relief under Rule 60(b)(6) to show
‘extraordinary circumstances’ justifying the remng of a final judgment”)(quoting Fed. R. Civ.

P. 60(b))). In_Gonzalez v. Croshy, the Supee@ourt found a change in the law during the

pendency of a habeas petition was not an extraordinary circumstance. See 545 U.S. at 537.
When the Supreme Court first addressed 80(®)(6) a year after iwas introduced to the
federal rules, while the Justices were sharphdeéid on other issues, no dispute arose from Justice
Black’s statement: “[O]f course, the one yearitation would control ifno more than ‘neglect’
was disclosed by the petition. thnat event the petitioner couftbt avail himself of the broad

‘any other reason’ clause of &)(" Klapprott v. United State835 U.S. at 613 (quoting Fed. R.

Civ. P. 60(b)). _See Wriglt al., supra, 8 2864, at 493.
Examples where courts apply rule 60(b)(6) include “settlement agreements when one party

fails to comply” and courts usedhule “to return the parties the status quo,” or in cases where
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fraud is used by a “party’s own counsel, by a éedeant, or by a third-party witness,” which does
not fit within rule 60(b)(3)’s prodion for fraud by an adverse part Wright et al., supra, § 2864,

at 485, 487. The most common application is totgedief “when the losing party fails to receive
notice of the entry of judgment in time to file an appé&l.Wright et al., supra, § 2864, at 488.
When moving for relief pursuant tale 60(b)(6), it is nbenough to argue the same issues that a

court has already addressed. See PyeatDoes, 19 F. App'x 785, 788 (10th Cir.

2001)(unpublished)(“[A] motion toeconsider [that] simply reasse information considered by
the district court in its initial determination . does not meet the extraordinary circumstances
standard required for Rule 60(b)(6) relief.”).
ANALYSIS
The Court denied the Motion. Relief undeler@0(b) “is extraordiary and may only be

granted in exceptional circumstances.” Buddks Trucking, Inc. v. Bill Hodges Trucking Co.,

909 F.2d 1437, 1440 (10th Cir. 1990). See alssh@er v. Freedom Stores, Inc., 98 F.3d 572,

576 (10th Cir. 1996)(quotation omitted). Thepkins’ do not specify under which rule 60(b)

10professors Charles Wrightié Arthur Miller note that

[m]ost of those cases, however, preddte 1991 amendment to Appellate Rule
4(a)(6), which now provideselief from the strict appedte filing rule if the party

did not learn of the entry of the judgmenin light of that change, most courts have
held that resort to Rule 60(b) as a means of extending the appeal time no longer is
appropriate, although the Rule 60(b) approach is still utilized in some courts,
primarily in the Sixth Circuit.

Wright et al.,_supra, 8 2864, at 489-90 (citationstted). _See Clark v. Lavallie, 204 F.3d 1038,
1041 (10th Cir. 2000)(“Rules 4(a)(&hd 77(d) ‘preclude[] the use Bed. R. Civ. P. 60(b)(6) to
cure problems of lack of notice.”” (citations omitted)).
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subsection they brings their Motion, but, as thegerts that the Court made a mistake in its SJ
MOO, the Court considers their Motion in light of the two rule 60(b) sections addressing relief
because of mistake -- rule 60(b)(ahd rule 60(b)(6). Under rué®(b)(1), relief is available only

“(1) when the party has made an excusable litigation mistake or an attorney in the litigation has
acted without authority; or (2) whehe judge has made a substantiustake of law or fact in the

final judgment or order.” _Yapp v. Excel Corp., 1B8d at 1231. Under rug0(b)(6), relief is

available “only if we find a complete absenceaofeasonable basis and are certain that the . . .

decision is wrong.” _Yapp v. Excel Corp., 186 F.3d2B2. See also State Bank of S. Utah v.

Gledhill (In re Gledhil), 76 F.3d 1070, 1080 (10thrICiL996). Both parties agree that the amount
due and owing as of August 15, 2012, is $637,147 b tlzat the amount stated in the SJ MOO

of $732,811.61 as of October 19, 2010, is alswecd as of October 19, 2010. Because both
parties agree that, as Ottober 19, 2010, the amount dared owing is $732,811.61, the Court
need not amend its judgment to reflect thengeathe Motion requestsAs the United States
notes, the “balance due changethwlaily compounded interest anith subsequent payments (if
any).” Response at2. Rule 60(b) does not permit relief from judgment simply because the Court

does not update its judgment to match each chamgeeordingly, the Court denied the Motion.
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