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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LOS LOBOS RENEWABLE POWER, LLC
and LIGHTNING DOCK GEOTHERMAL
HI-01, LLC,

Plaintiffs,
V. No. 2:15%v-00547MV -KRS

AMERICULTURE, INC., a New Mexico
for profit corporation and DAMON
SEAWRIGHT, Individually and as an
officer and director of AMERICULTURE
INC.,

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION TO COMPEL

THIS MATTER comes beforéhe Court Defendants’ motion to compel discovery. (Doc.
92).1 In the motionDefendants clainPlaintiff Lightening Dock Geothermal H1-01, LLC
(“LDG") failedto adequatelanswereleven interrogatories and respond to one request for
production. LDG asserts Defendantsiotion is untimely andalternatively, their responses,
other disclosures, and subsequent supplements complietheitbbligations. (Doc. 99)The
Court has considered the parties’ submissions along with the record available. Havieg,done
the CourtGRANTS in part andDENIES in part Defendants’ motion.
l. BACKGROUND

LDG owns and operates a geothermal power generating project in Hidalgo Qdewmnty,
Mexico. (Doc. 23, Am. Compl.). As part of the project, LDG developed a wellfield to genera

electricitycomprisedof, among other things, a federal leatgeothermamineralrights and

! Defendants also moved to extend deadlines, but that motion appears to be moot inHigphdi¢slater
agreemento extend deadlinggsee Doc. 100)and present posture of the case
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other entitlements to use real property for the purpose ditditiolg the closedoop system of
transportingvate. (Id.). Defendants purchased the fee land overlying the federal lease to
operate a fish farmand sought to use LDG’s geothermal resources for its fédh. To that

end the partiesor predecessorgntered into doint Facility Operating Agreeme(itIFOA”), to
define their respective rights and obligatibmsise the resources as well as the surface fee land.
(Id.). LDG claims Defendants have engaged in a course of conduct to impair LD Gssungietr
the agreemensubverting the power generating projeld.)( LDG’s amended complaint, filed

on September 17, 20Hsserts breach of contract, breach of the coverfagdod faith and fair
dealing, prima facie tort, tortious interference, and negligesitepresentatior{ld.). LDG asks

for compensatory and punitive damages as well as indemnification, a declaratory jugdgement
specific performance, and injunctive religfd.).

OnJune 26, 2019, Defendants propounded discovery to LDG. (Doc. 74).iniixBy
objectedwithout responding. (Doc. 76). Counting the subparts to each question as separate
interrogatories, LDGnsisted the totatumberexceededhe twentyfive interrogatory limitset
out in the Court’s scheduling order. (Doc. 77). Defendants disagreed and demanded LDG
answer, claiming each subpart was part of the question’s common theme and therefore not
separate interrogatary(ld.). Pursuant to the parties’ request, the Court held a statdfisrence
on August 9, 2019 to give the parties informal guidance on the subgar}s.The Court’s
guidance, without the benefit of briefing, was that Defendants’ interrogatories dixiceetehe
limit. (1d.).

OnAugust 26, 2019, LDGervedits answers and @@xtions to Defendants’
interrogatories. (Doc. 78Not satisfied with the answets Interrogatories 4, 6, 7, 8, 9, 10, 11,
12, 14, 15, 16, and 17 as well as Request for Productidaféndants sei.DG aRule 37letter

dated October 9, 2019, demandlrigG fully respond by October 18, 2019. (Doc. 2R-
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Although the correspondence contained a lengthy recitation defieenciesthe main thrust
was that LDG failed to answall subparts and improperly characterized the questions as
“contention” interrogatories.lq.). LDG responded to the Rule 37 letter on October 18, 2019.
(Doc. 923). LDG pointed out that, under the Local Rulesfendants had acceptitsl

objections because they had not, within twenty-one digd,a motion to compel or raiséde
issues outlined it the Rule 37 lettefld.). OtherwiseLDG providedanequally lengthy
explanation of whyts answers were sufficienfid.).

Unable to resolve the dispute, Defendants moved to compel. (Doc. 92). The motion
consists of a statement of the dates, the standard for discovery, and a conclustertdiatof
the Plaintiff’'s discovery answers were insufficient, evasive, incompletehave hindered
Defendants preparation of their cas@ld.). Deferdants declined teepeateach deficiency but
incorporatedyy reference their Rule 37 lettefld.) On November 19, 2018DG filed a
response in opposition (Doc. 99) to which, on December 16, 2019, Defendants replied. (Doc.
103). The matter is now before the Court.

Il. ANALYSIS

A. Timeliness

Under Local Rule 26.6, “[a] party served with objections to [a discovery request]
proceed under D.N.M.LR-Civ. 37.1 [for motions to compel] within twenty-one (21) days of
service of an objection[.]D.N.M. LR-CIV. 26.6. The Local Rule warns that 4ffjure to
proceed within this time period constitutes acceptance of the objection,” butlggvEsurt the
powersua sponte or upon motion for good cause shown to change the deaditiné\ party’s
failure to file a motion to compel within the time frame itsedfrrantsderying relief. See

Thymesv. Verizon Wireless, Inc., 2017 U.S. Dist. LEXIS 18657, at *2 (D.N.M. Feb. 9, 2017).
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LDG'’s timeliness argument has soaygpeal After receiving guidance from the Court
on the subparts’ dispute, LDG served discovery responses on August 26, 2019 with the offending
objections. The instant motion came over two months I&tefendantslid notfile a motion to
extend the deadline and offered no reason in their moving papers for waiting until October 9,
2019 to theiraise challenges via a Rule 37 letiet. DG’s discoveryresponseand October 31,
2019to file a motion. LDG’s response suggests Defendants “seek to have the 21-day deadline
extended because they were attemptings$olve the discovery dispute through communication
with LDG’s counsel' But the record beforthe Court does not demonstrate any action to
affirmatively extend th@eriod. Even if communication with opposing counsel witt@murt
intervention were adequate to change the deadline, no such communication occurred within
twenty-onedays aftet. DG senedobjections.

LDG, however, ignores the portion of thecal Rulethat would start the running of the
twenty-onedayperiod at a different date. Undeocal Rule 26.6, a motion to compel must be
filed within twentyonedays “unless the response speciftest documents will be produced or
inspection allowed.” Under #tcircumstance, a motion to compel musithin twenty-one(21)
days after production or inspection of the documénid. Each of the challenged responses
contairs the phraséPlaintiff will produce the exhibits it may use as a basis for its claims or at
trial as required by the Court’s Rule16(b) Scheduling Order.” Tthagwentyone-day period
begins to run from the date of productiddtherwise, Defedants could not knothat LDG
producedall responsive materials.

Contrary to Defendantstatementthere is no explicit requirement in the Court’s
scheduling order that the parties produce exhibits they may use at trial. Whenstiaduled,
the Presiding Juddikely will set deadlines fothe exchange axhibits. Production of some or

all of these documents may be required as part of initial disclosureskedkal Rule of Civil

Page4 of 13



Procedure6 or, if requested, part of discovery. But the scheduling order does not mandate
production. Instead, it places limitations on discovery and sets deadlines for cogngheti
supplementing discovery. For example, the scheduling order, as exteeslthe termination

of discovery on January 31, 202(Docs. 72; 100). Furthethe parties must supplement
discovery no later than thirty days after receipt of information requiring discldgdije In

short, based on LDG’s discovery resportbes it will produceadditional information in
accordance with the scheduling order, the Court is unable to ascertain when the twalgy-one
objection period startsAs a resultL. DG'’s timeliness argument fails.

B.  Merits

Alternatively,LDG argues that its discovery responaes adequatefFor most requests,
LDG contends, it has supplemented in one of three ways: by providing additional information in
its (1) expert disclosures; (2)first supplemental initial disclos#g3) a second supplemental
initial disclosurs. (Doc. 99).Defendantsubmit LDG’s responses remain “wholly inadequate”
despite any this additional information. (Doc. 108he Court addresses each challenged
response in turn. As explained below, the Ctaugely agrees LD®as adequatelyesponded
to Defendantsdiscovery but directs LDG to supplement in general and mocgfispeays set
forth the below.

LDG relies onits expert and supplementaltial disclosures to fully respond to
individual discovery requests but, from what the Court can discern, LABislresponses to
Defendants’ first discovergontain no reference to these disclosutd3G musttherefore
supplement its responses to specifically refereasponsive materials in the expert and
supplemental initial disclosureSee Fed. R. Civ. P. 33(d)(1(allowing a party to reference
business records to answer and interrogatory but requiring “sufficient detail to dwable t

interrogating party to locate and identify [the records] as readily as the respondyncopid”).
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Additionally, to the extentDG has documents responsive to the challemgidrogatories and
has withheld them because it plans to produce the documents in accordance with the Rule 16
scheduling order, the Court directs LDG to supplemsanhanswerseparatelyo refer with
particularity to hose documents that respond to the given interrogatory and produce the
documents as ordered belowinally, LDG must supplement is response to Request for
Production 1 to ensure it has produced all responsive docuihergg havewithheld, or in the
evernt LDG relies on additional materials in supplementing answers to interrogatoriesasdlir
below.
1. I nterrogatory No. 4.

Defendants argue theDG’s expert reporgivesno specificity “whatsoever” as to
LDG’s damage'scalculationas requested in Interrogatoryadd LDG otherwiseloes not
providetheinformationon damagethat the initialdisclosure rule requireDoc. 103). Butthe
sufficiency of LDG’sinitial disclosures isiot before the Court, and it is not clear to the Cour
thatLDG is required to do morsave for being more claim specifitDG’s answer identifid
four categories of damaged) special damages; (2) expert and attornfees; (3) preand
post-judgment interest; and (4) punitive damages. (Doc. 9&d)specialdamagesnd exper
and attorneys fees arising from LDG defending various bid protests, LDG pragded
methodology andtateda preliminary amountld.).

Defendants complain that LDG should have separately identified the ecangrait of
each bid protest LDG claims gave rise to the special dam@es 103). Interrogatory 4,
howeverdoes not ask for that type of itemizatigpoc. 921), and if Defendants believe initial
disclosuregequire this specificitythey should haviled the appropriate motioand citedegal
authority in supportWhile Defendant@nsistLDG did not produce documents that would

support an adequate damages calculation, the Court declines to scour the recorcieféoftitil
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to determine the veragibf this statement. If LDG indeed has not identified and produced
documents it will rely on to support its damadd3( likely will be foreclosed from introducing
those documents at trial.

Defendantsreal concerns not the adequacy tfie damagéscalculationbut LDG’s
ability to recoverdamagest all or within a given timeframeln its reply, Defendantssert
“LDG .. .is seek[ing]to saddle Defendant with economic losses suffered byitgent and
corporate affiliates, or caused by internal development delays, faulty equipmedtirfggction
wells, failed investments and loans, and ligyidhallenges.”(Doc. 103). Moreover,
Defendants insist LDG is trying to recover damages “before becoming a partyJ&eQAé and
when it “was unable, even with permits in hand and no protests, to even generate a pagfit.” (
These arguments are more suited to a motion for summary judgment on damages, not a motion
to compel.

LDG hasnot, however, identifieddy each respective claim made in Plaintiff's First
Amended Complainthe amount of damages clainp¢d (Doc. 924). LDG does not assert this
aspect ofnterrogatory4 is improper, and hCourt will ordelLDG to provide a damages
calculationfor eachclaim separately

2. I nterrogatories Nos. 6, 7, and 9.

Interrogatories 6, Gnd 9aredesignedto get at what. DG believes prohibited
Defendants from developing competing geothermal power. (Dot).92e that end,
Interrogatory GaskedL.DG to provide the factual basis for its claim that Defendamtsild not
engage in Power Use, or utilize the Geothermal Resources for doing so, or geedrade
electricity from the Geothermal Resources for any purpose other thaRdNeer-Us€' (1d.).
Interrogatory 7 sought the factual basis for LDG’s contention that Defendants couldizet ut

their state lease to develop geothermalgrowid.). And Interrogatory 9 requested the basis for

Page7 of 13



LDG’s avermenthat Defendants improperly drilled geothermal wells adjacent to the fee land.
(Id.) In answeringl.DG reproducedpecific recitalsrom the parties’ agreement as wad cited
the duty of good faith and fair dealing as the bases prohibiting the development of competing
power generating facilityld.). LDG also pointed out that the state lease iwaalid underNew
Mexico law (Id.). Otherwise, Interrogatories 7 andéferencd specificprevious answersld,)

Defendants’ common refrain is that nothing LDG has provided prohibits the development
of competinggeothermapower. For Interrogatory, ®efendantsnsist LDG must establish
Defendants relinquished their right to engage in power generation. (Doc.la@8)ms of
Interrogatory 7, Defendants complain “LDG fails to provide a single fact or documéeetvéra
alludes to the prohibition of a geothermal electric power produdidhty that utilizes
geothermal resources that underlie Defendant’s New Mexico State Geothermdl (ldgseAs
for Interrogatory 9Defendants claim that LD@id not provide the factual basis for the
impermissibility of drilling adjacent geothermal wells or stadesuchbasisexists (1d.)

The Court concludesDG has adequately answerise interrogatories. The factual
basedor LDG’s contentionsreeasilyascertainabte State law along with he parties’
agreement, either explicitly, or implicitly by operation of covenant of good faith and &ingle
prohibited Defendants from engaging in power use (Interrogéjonsing an allegedly
ultravires state lease to develop geothermal powde(rogatory7); anddrilling geothermal
wells (Interrogatory 9). If the cited provisions of the parties’ agreement, or an chgohenant,
do not support a given claim in the amended complaint, the solution is not to compel
information, but to move for dispositive relief.

3. I nterrogatories Nos. 8, 10, 16
Interrogdory 8 requested each alleged act of prima faciedontemplated in paragraph

76 of the amended complaint. (Doc. 92-LDG identifiedeight suchacts, but Defendants
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complain that LDG impermissibly qualified its ansvigrstating the acts included but were not
limited to the eight.(Id.; 103). Defendants alsmsistLDG failed to answesubparts D and E,
which askedor facts showng Defendants intended to cause harm and had knowledge their acts
would cause harm. (Doc. 103n Interrogaory 10, Defendants sougthie basisunderlying
paragraph 15’s contentidhat Defendantsterferedwith and obstructethe progresof the
power generation project. (Doc. 92- Defendantslaim LDG is required to, but did not,
identify each provision of the JFOA and federal lease Defendants allegedly violated.1QBpc
Interrogatory 1@sked foithe factual basis for LDGallegationin paragraph 4fhat Defendants
construction of “a power plant on the Fee Land and utilizing geothermal resources angdatlyi
adjacent State Geothermal Lease outside of the boundary of the Fee Land to gkauotriaiey”
violated state law and the JFO@oc. 921). Defendants claim they afentitledto a specific
answer to each sytart” (Doc. 103).

“Contention interrogatories that systematically track all of the allegatiomsap@osing
partys pleadings, and that ask fadch and every fdand application of law to fact that
supports the party's allegations, are an abuse of the discoveegphmrause they are overly
broad and unduly burdensorhd.ucero v. Valdez, 240 F.R.D. 591, 594 (D.N.M. 200{®itations
omitted) Interrogatories may not seek the equivalent of a narrative accadinet @hintiff's
case, including every evidentiary fact, details of testimony of supporting witnessese and t
contents of supporting documentee Hiskett v. Wal-Mart Sores, Inc., 180 F.R.D. 403, 404 (D.
Kan. 1998). Interrogatories may, howewask for the material or principal facts that support a

partys contention.Valdez, 240 F.R.D. at 404.
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In the Court’s view LDG provided the principal and material fatiss primafacie tort
allegation? LDG identified eight acts that principally form its contentsord state that these
acts mostly bid protestsyere aimed at frustrating LDG’s efforts to devetpgmthermal power.
Although Defendants clairthat requesting hearings or participating irret@st “toinsurethat
Plaintiff's proposed activities were consistent with the applicable laws anthtieg is not
intending to cause harm,” (Doc. 103), that argument speaks to the legal viability of LDG’s
theory, not whether LDG provided sufficientanfation.

As for Interrogataes 10 and 16LDG similarly disclosed thenaterial and principal facts
supporting its contentions. LDG’s respons&fsrence answer® Interrogatorie$, 7, and 8.
Answer tolnterrogatory 6 recited the provisions of tHeOALDG says Defendants obstructed.
(Doc. 9241). Answer to Interrogatory ieferredto “attempting to pursue a power plant
“proposing to use geothermal resources in amounts that foreclose LDG'’s intended use of the
geothermal resourcelespite Defendds’ contrary promissin the JFOA, and obtaining a state
leasein violation of N.M. Stat. Ann. §19-13-5(lgs act®f obstruction or delay, and bases
prohibiting Defendantsactions. (1d.). Finally,answerto Interrogatory 8dentifiedthe eight acts
of interference or obstruction, primarily protests Defendants filed with thgeallpurpose of
delay (Id.). To ensure there is no unfair surprise, however, LDG shall supplement its responses
andverify there are no further material and principal factsvbich LDG is relying as of the date

of the supplement. In the evehere are additiondhcts, LDG shall supplement accordingly.

2The Court recognizes that it has discretion to require LDG to answer each suigpaould conceive of reasons to
require LDG to do so. Howevddefendantsieither ask the Court to exercisgediscretion to do saor point to the
circumstances in this case that would warrant the Court to do so.
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4., Interrogatory 11

Interrogatory 11 soughhe factual basiof LDG’s contention irparagrapl87 of the
amended complaint that Defendants “acquired an improvidently iddeedMexico State
Geothermal Lease GTR04-1" (Doc. 92-1). LDG answered bgferring toparagrapt87 in its
entiretyandalleging the lease was obtainedviolation of N.M. Stat. Ann. § 19-18(b). (Id.).
Defendantsnsistthey are “entitled to a detailed answered” including, as requested in subparts,
how LDG “intends to establish such facts, or facts, by reference to a partidnkessy or
witnesses, or documents.” (Doc. 103).

Interrogatoriesnay notdemandheequivalent of a narrative accountaparty’scase,
including every evidentiary fact, details of testimony of supporting witnesses, and the&soite
supporting documentsSee Hiskett, 180 F.R.Dat404. NonethelessLDG must provide the
material and principal facts of its contentioRaragraph 37 of the amended complaint does that:
by acquiring a state geothermal lease for less than 640acreal property contiguous to the
fee land and federaDefendants obtaineallease that violated state statuipoc. 23). Nothing
prohibits LDG from discharginigs burden byreferencing a detailed factual allegatioonh a
pleading and pointing out the legal underpinning of its contention. As above, to ensure there is
no unfair surprise, LDG shall supplement its response and verify there are norhatbgal
and principal facts on which LDG is relying as of the date of the supplement. In thehevent t
are additionafacts, LDG shall supplement accordingly.

5. I nterrogatories Nos. 12, 14, 17

Interrogatory 12 asdd LDG to identify how Defendants acted in derogation of the
parties’ agreement and federal leaselleged iparagraph 36 of the amended complaint. (Doc.
92-1). Interrogatory 14 sought paragraprs 3fasis thaDefendants arémproperly . . .

attemptingto utilize Geothermal Resources through the improvidently granted State Geothermal
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Lease, not only in violation of State law, but in violation and breach afR@=Y.]” (1d.).
Interrogatory 17 requestele factual basis fqparagraph 48 contentionthatDefendants"acts
and omissions have been intended to, and have been designed to, frustrate, and in fact have
frustrated, the purposes of the JFOA and Plaintiff's rights thereunder, and ¢tz iorpielay or
defeat implementation dfe Prgect, and are in violation and breach of the JFOA and Defendant
AmeriCulture’sobligations . . . and also owed under the Federal Lease incorporated as if fully
setforth in the JFOA.” Id.) Each interrogatory includadultiple subparts

The Court has reeiwved LDG’sidenticalanswers to thesguestions, which purport to
incorporate all violations of [the parties’ agreemérall actions AmeriCulture has pursued
against LDG, and all actions AmeriCulture has taken to develop a geothermal powesirpda
refers to its responses to all previous Interrogatories, and documents refereraiad tf{2oc.
92-1). The Court agrees that these answervageie, bumore importantly declines to scour all
responses to all previous interrogatories to determine the adequaegetponse<f. Fed.
R. Civ. P. 33(d)(1) (requiring “sufficient detail to enable the interrogating party atelend
identify [responsive materials] as readily as the responding party colld@. need not answer
each subpart bwhall supplement to provide the principal and material facts that suggartof
thesecontentions anderify it has done so.

6. Interrogatory No. 15

In Interrogatory 15, Defendants asked for the factual basis suppbBi@t allegation
in paragraph 77 of the amended compltiat Defendarst “made material misrepresentations
concerning the Plaintiffs and the Project to numerous state agencies and other pulditobodie
the sole purpose of delaying and subverting the Project solely for the purpose of giving the
Defendants a competitive advantdgethe Defendants own intended production of Geothermal

Power in violation of the JFOA.” (Doc. 9P This interrogatory included multiple subparts.
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LDG answered by referring ttsiresponse to Interrogatory 8, which identifegght acts that
Defendants undertook, most of them the filing of protests, to frustrate LDG’s éffattvelop
geothermapower.

The Court agrees LDG did not adequately anghisrinterrogatory. While the items
listed inresponse to Interrogatory 8 may have been the forum in which misrepresentations were
made and may lend some support to LDG’s theory, LDG has not said in material and principal
termswhat those misrepresentations were. The Court will not require LDG to aeswier
subpart so long as provides the material and principal facts of its contentiongraParé7 of
the amended complaint amdrifiesit has done so.
[I. CONCLUSION

For the reasons stated abobefendantsmotion to compel was timelgnd the Court
may consider the meriteeref. Although LDG’s discovery responses are largelequate,
LDG must supplement its answers generatlg certain responsepecificallyas explained
above.

IT IS, THEREFORE , ORDERED thatDefendantsmotion to compel (Doc. 92) is
GRANTED in part andDENIED in part.

IT IS FURTHER ORDERED that LDG supplement its discovery responses as directed

above on or beforEebruary 7, 2020

KEVIN R. SWEAZEA
UNITED STATES MAGISTRATE JUDGE
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