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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ERIC AICHER,
Plaintiff,
VS. No. CIV 15-0552JB/SCY
ACCESS CORRECTIONS,

Defendant.

MEMORANDUM OPINION AND ORDER ADO PTING THE MAGISTRATE JUDGE'’S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on the Mtgate Judge’s Proposed Findings
and Recommended Disposition, filed Aug@2s, 2017 (Doc. 59)(“PFRD”), advising that the
Court: (i) deny as moot the Plaintiff's Motion @ppose N.M. Dept. o€orrection’s From [sic]
Entering into Case No’s. 2:15-cv-00552B/SCY and 1:16-cv@14 MCA/SCY, filed
September 1, 2016 (Doc. 38)(“Motion to Opposéii);deny the Defendant Access Corrections’
Motion to Strike Inappropriateand Untrue Statements of Riaff Concerning Settlement
Discussions and Other Communications of Galinfiled September 9, 2016 (Doc. 40)(“Motion
to Strike”); and (iii) deny Defendant Acce<3orrections’ Motion to Dismiss Motion for
Summary Judgment, filed Noveeib10, 2016 (Doc. 48Motion to Dismiss”). The parties
have not filed any Objections to the PFRD, égrwaiving their right to the Court’s proposed

award review. _Se#&nited States v. One Parcel Beal Prop., 73 F.3d 1057, 1060 (10th Cir.

1996)(“One Parcel”). Furthermore, upon reviewtloé record, the Courconcludes that the
Honorable Steven C. Yarbrough, United States Btegfe Judge for the United States District
Court for the District of New Mexico’s findings and recommended disposition in the PFRD are

not clearly erroneous, arbitrarygbviously contrary to law, oran abuse of discretion.
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Accordingly, the Court will: (i) adopt the PFR@j) deny as moot the Plaintiff's Motion to
Oppose; (iii) deny the Defendantdotion to Strike; and (ivileny the Defendant’'s Motion to
Dismiss.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive mmtis to a Magistrate Judge for a recommended
disposition. _See Fed. R.\CiP. 72(b)(1)(*A magistrateuige must promptly conduct the
required proceedings when assigned, withouttigg® consent, to hear a pretrial matter
dispositive of a claim or defense . . . .”). IRd2(b)(2) governs objection8Vithin 10 days after
being served with a copy of the recommendeg@atigion, a party may serve and file specific
written objections to the proped findings and recommendatichsFinally, when resolving
objections to a Magistrate Judge’s proposal, tistrict judge must determine de novo any part
of the magistrate judge’s disptisn that has been properly objedtto. The district judge may
accept, reject, or modify the recommended disposition; receive further evidence; or return the
matter to the magistratagge with instructions.’Fed. R. Civ. P. 72(b)(3).

Similarly, 28 U.S.C. § 636 provides:

A judge of the court shall make a de naleiermination of those portions of the

report or specified proposed findings commendations to which objection is

made. A judge of the court may accept, egjer modify, in vhole or in part, the

findings or recommendations made by thagistrate judge. The judge may also

receive further evidence or recommitetmatter to the magistrate judge with

instructions.
28 U.S.C. § 636(b)(2)(C).
“The filing of objections to the magistratefsport enables the district judge to focus

attention on those issues -- factual and legal -- that are at the heart of the parties’ dispute.”

United States v. One Parcel of Real Propéftith Buildings, Appurtenances, Improvements,




and Contents, 73 F.3d 1057, 1059 (10th Ci@&)@uoting_Thomas v. Arn, 474 U.S. 140, 147

(1985)). As the United States Court of Appdalsthe Tenth Circuit has noted, “the filing of
objections advances thmterests that underlishe Magistrate’s Act] including judicial

efficiency.” One Parcel, 7B.3d at 1059 (citing Niehaus Kansas Bar Ass’'n, 793 F.2d 1159,

1165 (10th Cir. 1986); UniteBitates v. Walters, 638 F.2d 947, 950 (6th Cir. 1981)).

The Tenth Circuit held in One Parcel “thaparty’s objections to the magistrate judge’s
report and recommendation must be both timelg specific to preserve an issue for de novo
review by the district court dor appellate review.”_One Pai¢ 73 F.3d at 1060. “To further
advance the policies behind the Magistrate’s, Athe Tenth Circuit], like numerous other
circuits, hals] adopted ‘a firm waiver rule’ &h ‘provides that the failure to make timely
objections to the magistrate’s findings @commendations waives appellate review of both
factual and legal questions.”One Parcel, 73 F.3d at 1059 (amats omitted). In addition to
requiring specificity in objections, the Tenth Circhés stated that “[i]ssues raised for the first
time in objections to the magistrate judge’sammendation are deemed waived.” Marshall v.

Chater, 75 F.3d 1421, 1426 (10th Cir. 1996). Ba#ed States v. Garfinkle, 261 F.3d 1030,

1030-31 (10th Cir. 2001)(“In this cudt, theories raised for therét time in objections to the
magistrate judge’s report are deemed waivedIf).an unpublished opinion, the Tenth Circuit
has stated that “the district court correctly hidt [a petitioner] haevaived [an] argument by

failing to raise it before the magistrate.” viebouse v. Scibana, 229 F. App’x 795, 796 (10th Cir.

2007)(unpublished).

128 U.S.C. 88 631-309.

’Pevehouse v. Scibana is an unpublished opifrmm the Tenth Circuit, but the Court
can rely on an unpublished opinion to the extentdtsoned analysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A)(“Unpublisheginions are not precedential, but may be cited
for their persuasive value.”)The Tenth Circuit has stated:
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In One Parcel, the Tenth Circuit, in acceovith other Courts of Appeals, expanded the
waiver rule to cover objections that are timely tmo general._See One Parcel, 73 F.3d at 1060.
The Supreme Court of the Unitedags -- in the course of agwming the United States Court of
Appeals for the Sixth Circuit’s use of the waiver rule -- has noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novo or any other standard,
when neither party objects to thosedings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courtreuld perform when no party @gts to the magistrate’s
report. _See S. Rep. No. 94-625, pp. ¥1976)(hereafter Senate Report); H.R.
Rep. No. 94-1609, p. 11 (1976); U.Sde Cong. & Admin. News 1976, p. 6162
(hereafter House Report). There istmiog in those Reports, however, that
demonstrates an intent to require thergistourt to give any more consideration

to the magistrate judge’s report than the court considers appropriate. Moreover,
the Subcommittee that drafted and hbkhrings on the 1976 amendments had
before it the guidelines dhe Administrative Office othe United States Courts
concerning the efficient use of magisteatélhose guidelines recommended to the
district courts that “[w]here a magisteamakes a finding or ruling on a motion or

an issue, his determination should become that of the district court, unless specific
objection is filed within a reasonable tirheSee Jurisdiction of the United States
Magistrates, Hearings on S. 1283 before the Subcommittee on Improvements in
Judicial Machinery of the Senat@mmittee on the Judiciary, 94th Cong., 1st
Sess., 24 (1975)(emphasis added)(hereafter Senate Hearings). The Committee
also heard Judge Metzner of the Southgistirict of New Yok, the chairman of a
Judicial Conference Committee on the adistration of the magistrate system,
testify that he personally followed that ptige. See id., at 11 (“If any objections
come in, . . . | review [the record] amtdcide it. If no objections come in, |
merely sign the magistrate’s order.”)The Judicial Conference of the United
States, which supported the novo standard of review eventually incorporated in

8 636(b)(1)(C), opined that in moststances no party would object to the
magistrate’s recommendation, and the dtign would terminag with the judge’s

In this Circuit, unpublishedrders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
concludes that Pevehouse v. Scibana has persuadive with respect to a material issue, and
will assist the Court in stdisposition of this Memorandum Opinion and Order.
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adoption of the magistrate’s reporEee Senate Hearings, at 35, 37. Congress
apparently assumed, therefore, that pasty who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review. There %0 indication that Congress, in enacting
8 636(b)(1)(C), intended to gaire a district judge to veew a magistrate’s report

to which no objections ar@dd. It did not preclude ¢ating the failure to object
as a procedural default, waiving the riglhfurther consideration of any sort. We
thus find nothing in the statute or the Kgtive history that convinces us that
Congress intended to forbid a rule such as the one adoptkd Byxth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emphasioriginal)(footnotes omitted).
The Tenth Circuit also has mak, “however, that ‘[tjhe waer rule as a procedural bar

need not be applied when the interests of justice so dictate.” One Parcel, 73 F.3d at 1060

(quoting_Moore v. United States, 950 F.2d 656, @38 Cir. 1991)(“We joirthose circuits that
have declined to apply the waiver rule to a pro se litigant's failure to object when the
magistrate’s order does not apprise the pro senitigathe consequences afailure to object to

findings and recommendations.”)(citations ondj)e Cf. Thomas v. Arn, 474 U.S. at 154

(noting that, while “[a]ny party that desires pdey consideration by the Acle 11l judge of any
issue need only ask,” a failure to object “does preclude further reviewy the district judge,
sua sponte or at the requestagbarty, under a de novo or any eteandard”). In One Parcel,
the Tenth Circuit noted that the districtdpe had decided sua sponte to conduct a de novo
review despite the lack of specificity in the etfions, but the Tenth Circuit held that it would
deem the issues waived on appeal becauseuldvwarlvance the interests underlying the waiver
rule. See 73 F.3d at 1060-61 ifoif cases from other Courts Appeals where district courts
elected to address merits despite potential egjphin of waiver rule, duthe Courts of Appeals
opted to enforce waiver rule).

Where a party files timely and specific etiions to the Magistta Judge’s proposed

findings and recommendations, on “dispige motions, the statute calls for de novo



determination, not @e novo hearing.” _United States v. Raddatz, 447 U.S. 667, 674 (1980).

“[In providing for a ‘de novo determination’ rather thande novo hearing, Congress intended to
permit whatever reliance a district judge, in the exercise of sound judicial discretion, chose to

place on a magistrate’s propodedlings and recommendationsUnited States v. Raddatz, 447

U.S. at 676 (quoting 28 U.S.€.636(b); citing Mathews v. Wer, 423 U.S. 261, 275 (1976)).

The Tenth Circuit requires a “district court ¢éonsider relevant eveshce of record and not
merely review the magistrate judge’s recoemdation” when conducting de novo review of a
party’s timely, specific objections to the Magis¢raludge’s report. e Griego, 64 F.3d 580,
583-84 (10th Cir. 1995). “When dgtions are made to the magase’s factual findings based
on conflicting testimony or evidence . . . the district court must, at a minimum, listen to a tape
recording or read a transcript the evidentiary hearing.Gee v. Estes, 829 F.2d 1005, 1008-09
(10th Cir. 1987).

A district court must “clearly indicate dh it is conducting a de novo determination”
when a party objects to the Magistrate Ridgreport “based uponoaoflicting evidence or
testimony.” Gee v. Estes, 829 F.2d at 1009. Orother hand, a district court fails to meet the
requirements of 28 U.S.C. § 636(b)(1) when it tadiés that it gave “comerable deference to

the magistrate’s order.”__Ocelot Oil Comp. Sparro Indus., 847.%d 1458, 1464 (10th Cir.

1988). A district court need not, however, “reagny specific findings; the district court must

merely conduct ae novo review of the record.”_Garcia City of Albuquerque, 232 F.3d 760,

766 (10th Cir. 2000). “[T]he digtt court is presumed to know that de novo review is
required . ... Consequently, a brief order egply stating the court oducted de novo review

is sufficient.” Northington v. Marin, 102 F.3tb64, 1570 (10th Cir. 1996)(citing In re Griego,

64 F.3d at 583-84). “[E]xpress references to de meview in its order mudte taken to mean it



properly considered the pertinentrpons of the record, absentrse clear indication otherwise.”

Bratcher v. Bray-Doyle Indefsch. Dist. No. 42, 8 F.3d 722, 72#0th Cir. 1993). The Tenth

Circuit has previously held that a district coproperly conducted a de novo review of a party’s
evidentiary objections when the district coufterse” order contained one sentence for each of
the party’s “substantive claims” and did “nobention his procedural challenges to the

jurisdiction of the magisate to hear the motion.” _Garcia City of Albuquerque, 232 F.3d at

766. The Tenth Circuit has explained that any brief district @vddr that “merely repeat[s] the
language of 8§ 636(b)(1) to indicate compliance” is sufficient tdemonstrate that the district
court conducted a de novo review:
It is common practice among district juegin this circuit to make such a
statement and adopt the magistrate jsdgecommended dispositions when they
find that magistrate judges have dealt with the issues fully and accurately and that
they could add little of vakito that analysis. We maot interpret the district
court’s statement as establishing thataited to performthe required de novo
review.
In re Griego, 64 F.3d at 584.
Notably, because a district court may placeaisker reliance it chooses on a Magistrate
Judge’s proposed findings and recommendationssteadicourt “may accepteject, or modify,
in whole or in part, the findings or recomndations made by the magistrate,” 28 U.S.C. §
636(b)(1), as “Congress intended to permit whategkance a district judgen the exercise of

sound judicial discretion, chose to placen a magistrate’s proposed findings and

recommendations,” United States v. Raddatz, 44 Bt 676 (emphasis omitted). See Bratcher

v. Bray-Doyle Indep. Sch. DistNo. 42, 8 F.3d at 724-25 (holdintpat the district court’s

adoption of the Magistrate Judgéjsarticular reasonable-hour estites” is consistent with the

de novo determination that 28 U.S.C. 8§ 63@(band United States Raddatz require).




Where no party objects to the Magistrdtedge’s proposed findings and recommended
disposition, the Court has, as a matter of coumséhe past and in the interests of justice,

reviewed the Magistrate Judge’s recommermaati In_Pablo v. Soc. Sec. Admin., 2013 WL

1010401 (D.N.M. 2013)(Browning, J.), the plaintifilél to respond to th®lagistrate Judge’s
proposed findings and recommended dispositiamg thus waived higight to appeal the
recommendations, but the Court nevertheless cdedwucreview. The Cougenerally does not,
however, “review the PF&RD de novo, becausepadies had not objected thereto, but rather
review[s] the recommendations to determineethler they are clearlgrroneous, arbitrary,

obviously contrary to law, or an abuse ofaetion.” Pablo v. SoSec. Admin., 2013 WL

1010401, at *4. The Court, thus, does not determigiependently what it would do if the issues
had come before the Court first, but eatradopts the proposed findings and recommended
disposition where “[tlhe Court caot say that the Magistrafeidge’s recommendation . . . is
clearly erroneous, aitbary, obviously contrary to law, or abuse of discretion.” Pablo v. Soc.

Sec. Admin., 2013 WL 1010401, at *4. See Aedre v. Astrue, 2013 WL 1010439, at *4

(D.N.M. 2013)(Browning, J.)(“The Court ratheniewed the findings and recommendations of
the Honorable Stephan M. Vidmar, United States Magistrate Judge, to determine if they are
clearly erroneous, arbitrary, obvily contrary to law, or ambuse of discretion. The Court

determines that they are nohdawill therefore adopt the PFRD;Jrujillo v. Soc. Sec. Admin.,

2013 WL 1009050, at *5 (D.N.M. 2013)(Browning, J.)(adopting the proposed findings and
conclusions, noting: “The Court did not rewi the ARD de novo, because Trujillo has not
objected to it, but rather reviewed the . . . figli and recommendations to determine if they are
clearly erroneous, arbitrary, obviousiontrary to law, or an abe®f discretion, which they are

not.”). This review, which is deferential tihe Magistrate Judge'work when there is no



objection, nonetheless provides some review in ttegast of justice, angeems more consistent
with the waiver rule’s intent than no revieat all or a full-fledgedeview. Accordingly, the

Court considers this standard of revieppeopriate. _See Thomas v. Arn, 474 U.S. at 151

(“There is nothing in those Repgrtsowever, that demonstrates iatent to require the district
court to give any more consideration to theagistrate’s report than the court considers
appropriate.”). The Court is reluctant to havereaew at all where it issues an order adopting
the Magistrate Judge’s proposed findings and recommendations.
ANALYSIS

Although no party objected to the PFRD beftine deadline to object, the Court has
reviewed the PFRD. Upon rew, the Court determines thitagistrate Judge Yarbrough's
findings and recommended disposition in tRERD are not clearly erroneous, arbitrary,
obviously contrary to law, or an abuse of detion. Accordingly, the @urt will: (i) adopt the
PFRD as its own; (ii) deny as moot the PldfigtiMotion to Oppose; (iii) deny the Defendant’s
Motion to Strike; and (iv) deny éhDefendant’s Motion to Dismiss.

IT IS ORDERED that the Magistratddudge’s Proposed Findings and Recommended

Disposition, filed August 28, 20)(Doc. 59), is adopted.
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UNITED STATES DISTRICT JUDGE

Counsel: \
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Eric Aicher \ /f
Southern New Mexic€orrectional Facility Bt

Las Cruces, New Mexico
Plaintiff pro se

--and--



Benjamin Silva, Jr.

Robert Michael Hughes, Jr.
Silva & Associates, P.C.
Albuquerque, New Mexico

Attorneys for Defendant
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