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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WILLIAM EAGLE, individually and
on behalf of all similarly situated persons,
Plaintiff,
V. CV15-577MV/SMV
FREEPORT-McMORAN, INC., f/lk/a
FREEPORT-McMORAN COPPER &
GOLD, INC., a Delaware Corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court Befendant’s Motion foSummary Judgment
on Unpaid Overtime Wages under the Fair Laban&ards Act [Doc. 92]. The Court, having
considered the motions, briefs, and relevant kvd being otherwise fully informed, finds that
the Motion is well-taken and will be granted.

BACKGROUND
“The facts supported by evidence, [viewedihe light most favorable to [Plaintiff]” as
the party opposing the summggudgment, are as followss. Cavanaugh v. Woods Cross Gity
625 F.3d 661, 662 (10th Cir. 2010). PlainWfilliam Eagle was employed with the
Freeport-McMoRan Chino Mining Company (thehi@o Mine”) as a Prduction Truck Driver
from August 1, 2011 through March 20, 2014, and from February 16, 1025 through June 17,

2015. Doc. 92-1 at 21. During both period$t&Hintiff's employment, the workweek at the

1 innis response in opposition to Defendant’s motion, Pfasitites that he disputes some of the facts as set forth
in Defendant’s statement of undisputed facts, and takes issue with the relevance of others. Aaxdirgfulfre
Plaintiff's response, however, makes cldwat Plaintiff does not offer conflict§ evidence that creates a dispute of
material fact. Further, Bintiff's statement of additional materi@cts is unsupported by evidence.
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Chino Mine consisted of a 168-hoperiod, beginning at the startthe day shift on Sunday and
ending at the start of the ylahift on the following Sunday. Doc. 92-2 at | 2.

Also during both periods of fiemployment, Plaintiff was a member of “Crew 2”. Doc.
92-1 at 18. Crew 2 followed a schedule knowm &Super Seven” schedule. The schedule
consisted of the following cycle: four daysi#-hour shifts, followed by seven days off; four
days of 12-hour shifts, followed by three days off; and three days of 12-hour shifts followed by
three days off. Doc. 92-2 at | 18The cycle then repeated itselfid.

Generally, members of Crew 2 workeeb 36-hour weeks and two 48-hour weeks,
resulting in 16 hours of overtime each montld. at § 19. Because they might be asked to
work additional hours or might switch shiftstiwvother employees, members of Crew 2 might
have more or less than the gexlél 6 overtime hours per monthid.

At an evidentiary hearing held by Magee Judge Stephan M. Vidmar on March 10,
2016, Plaintiff testified that he is seeking pamhfor unpaid overtime during both periods of his
employment, which consists of time spent travefiogn his equipment back to the portal of the
Chino Mine at the end of each work shif He explained this time as follows:

A. After we queue up the trucks, wet g&o a company vehicle, a company

van, one of the operators drives the wahether it's equipment or a truck driver,

and they go around and pick up drivers atdifferent queue points and take them

back to operations for end-of-shift.

Q. And in terms of the actual hours tlare paid versus the actual hours that
were worked, what was the — generally the difference?

A. 15 [minutes] a day for every day worked.
Doc. 92-3 at 8-9.

Similarly, in his deposition, Plaiiff testified to the following:



Q. Did you understand that 15 minutédghe travel time from your

equipment back to the operation was cmhpensable; thgou were not being

paid for that?

A. That's my complaint.

Doc. 92-1 at 52.

Plaintiff also alleges that his paystubdicate that he wodd 170.63 hours from Sunday,
December 8, 2013, through Saturday, December 21, 2013, and that he should have been paid
overtime for 90.63 hours, equaling $1,837.01 in unpaid overtime wages. Doc. 92-1 at 73.
Plaintiff, however, testified at his deposition thatcannot recall what hours he worked during
this time period. Id. at 73.  Plaintiff further testifiethat he does not know whether he is
claiming similar wages based on his other pay stulik.at 76. Plaintiff has no records that
show when he worked overtime at the Chino Mhmeg support his allegatns of unpaid wages.

Id. at 45. Plaintiff testified as follows:

Q. What | am interested in is whethgu have an idea or estimate of how
much you are owed for unpaid straight time.

A. No.

Q. Okay. How about unpaid overtime®o you have an estimate of how
much you are owed for unpaid overtime?

A. No.

Q. Okay. Did you keep any independent records that you created of how
much time you worked when you were at Chino?

A. No.

Q. Did you keep any independent resod how much time you believe that
you were not paid for while working at Chino?

A. No.



Q. And that would — and I'm asking thgestion as it appléeto both straight
time and overtime. So you have no ipdedently-created records that would
show how much straighime you are owed, correct?

A. Correct.

Q. And you have no independent reocreated by you # would show
how much unpaid ovame you incurred, correct?

A. Correct.

The Chino Mine maintains time clock recsr track the time its employees spend
working. Doc. 92-4 at 4. Those records shimsvtimes at which an employee clocks in and
clocks out for each shift worked.ld. The records for Plaintiff show that, for the pay period
from Sunday, December 8, 2013 through Saturday, December 21, 2013, Plaintiff worked 100.1
hours. Id. Out of those 100.1 hours, 20.1 hours were overtime hotlaisat § 3. Plaintiff's
pay stub for that same period — December 8, 2013 through December 21, 2013 — shows that he
was paid one and one-half times his regular rate of pay for 20.1 hours of overiimat | 6.

Basedjnter alia, on Defendant’s alleged failute properly compensate him for
overtime, Plaintiff commenced the instant actoonJuly 7, 2015, arguing that Defendant is in
violation of the Fair Labor Standards Act ("6A”). On the instant motion, Defendant moves
for summary judgment on Plaintiff's FSL&laims. Plaintiff opposes the motion.

STANDARD

The court must “grant summary judgmenthié€ movant shows that there is no genuine
dispute as to any material fact and the movaeantgled to judgment a& matter of law.” Fed.

R. Civ. P. 56(a). The moving party need fpbduce evidence showing the absence of a
genuine issue of nbarial fact.” Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). Rather,

“the burden on the moving party may be disckdrgy ‘showing’ — that is, point out to the
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district court — that there an absence of evidence to support the nonmoving party’s case.”
see also Sports Unltd., Inc., v. Lankford Enter.,,I8€5 F.3d 996, 999 (10th Cir. 2002)
(Although “[t]he burden of showing that no genuissue of material fa@xists is borne by the
moving party,” when “the moving party does not b ultimate burden of persuasion at trial,
it may satisfy its burden by pointing to a laafkevidence for the nonmovant on an essential
element of the nonmovant’s claim”). Oribe moving party haset this burden, the
nonmoving party must “go beyond the pleadiagd by her own affidavits, or by the
depositions, answers to interrogaes, and admissions on file,siignate specific facts showing
that there is a genuine issue for trialfd. at 324. In making this showing, the nonmoving
party may not rely on “the mere pleadings themselvekl”

For purposes of Rule 56(a), a dispute is gemntif there is sufficient evidence on each
side so that a rationalér of fact could resolve the issue either wayBecker v. Batemary09
F.3d 1019, 1022 (10th Cir. 2013). “An issue of facheerial if under the substantive law it is
essential to the proper gissition of the claim.” Id. (citation omitted). In other words, “[t]he
guestion . . . is whether the evidence presentsdfient disagreement to require submission to a
jury or whether it is so one-sided that quagty must prevail as a matter of law.Id. (citation
omitted). On summary judgment, the court “domg|s] the factual record and the reasonable
inferences therefrom in the light stdfavorable to the nonmoving party.Mata v. Saiz427
F.3d 745, 749 (10th Cir. 2005).

DISCUSSION

On the instant motion, Defendant argues ithatentitled to judgmet as a matter of law

on Plaintiff's FLSA claims. In quport of its argument, Defendarintends that: (1) there is an

absence of evidence to support Plaintiff's claiat the worked a certain number of overtime

5



hours for which he was not paid; (2) Plainsftlaim that he is owed compensation for
end-of-shift travel time iprecluded by the Portal-to-Portatt, 29 U.S.C. § 254; and (3)
Plaintiff failed to exhaust his remedies undex ¢ollective bargaining agement (“CBA”). As
set forth herein, the Court findlsat Plaintiff has not met his kaen of designating specific facts
showing that there is a genuine disputéoashether Defendant compensated him for his
overtime hours, and that, as Plaintiff concedesehd-of-shift travel time claims are precluded
by the Portal-to-Portal Act. Accordingly, the Court need not réaelssue of whether
Plaintiff's claims are also barred by his faduo exhaust remedies under the CBA.

l. Plaintiff Fails to Establish that Defendddid Not Compensate Him For Overtime Hours.

On an FLSA claim for unpaid overtime wagd® plaintiff “bears théurden of proof to
establish, by a preponderance of the evidetheenumber of hours afvertime worked each
week and the wages due per pay periodBustillos v. Bd. of CtyComm’rs of Hidalgo Cty No
13-CV-971, 2015 WL 7873813, at *14 (D.N.M. O20, 2015). “When an employer’s payroll
records are unreliable, an employee can mediurden of proof by (i) showvg that he ‘in fact
performed work for which hevas improperly compensatedrid(ii) producing ‘sufficient
evidence to show the amount and extent af Work as a matter of just and reasonable
inference.” Id. (quotingBaker v. Barnard Cons. Co., Ind46 F.3d 1214, 1220 (10th Cir.
1998)). While the plaintiff need not “estadhl the number of overtime hours worked with

concrete certainty,” “[a]t a minimum, an FLS®Amplaint must set forth the approximate number
of unpaid regular and overtime hours allegedly workedd:. at *15. Thus, for example, in
Mitchell w. Caldwell where the plaintiff kept a daily re@bof hours worked, the court found the

evidence a sufficient “basis for ascertainingigthematical calculatiotine average amount of

overtime worked per week.” 249 F.2d 10,12{10th Cir. 1957). In contrast, @ourtright v.
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Bd. of Cty. Commr’s of Payne Cty., Okldne court concluded thagstimony that an employee
worked five unscheduled hours per period atehaled unscheduled trainings, and that another
employee “generally worked a double shift evisvp months and was required to stay past a
scheduled shift for a few additional hours twice@nth” was insufficient, without other facts or
evidence, to “support a reasonable finding thay worked overtime hours.” No. 08-CV-230,
2011 WL 2181954, at *10 (W.D. Okla. June 3, 20EEg also Brown v. ScriptPro, LI.Z00

F.3d 1222, 1230 (10th Cir. 2012) (finding that, even though the plaintdfog®e demonstrated
that he worked overtime, he failed to show the amount of overtime by just and reasonable
inference).

Applying these principles, iBustillos the court found that thevidence offered by the
plaintiff did not, as a matter of law, allow it “tbraw a just and reasonable inference of the hours
worked.” 2015 WL 7873813, at *15. First, tbeurt noted that the plaintiff brought “no
documentation establishing the amounbweértime she allegedly performed.1d. Second, the
court found that the plaintiff' sestimony alone was insufficientd‘create a just and reasonable
inference of the amount of time worked.Td. The court explained that, “[ijn cases where the
courts have relied on a plaiffits testimony to establish the tinweorked, the plaintiff has been
able to establish a consistgrattern of overtime work from which the court could infer the
number of hours,” in additioto proferring “other evidend® support their testimony.”Id. In
the case before it, the plaintiff's testimonyi) ‘fgrovide[d] little sene of how many hours of
uncompensated work she performed; (ii) [did] establish a consistent pattern of overtime from
which the court could infer her overtime hounsddiii) ha[d] changed throughout the litigation.”
Id. In sum, the court found the plaintiff's “vagaad conflicting recollections” insufficient to

allow it to infer the number of alleged atiene hours that the plaintiff performedId. at *16.
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As in Bustillog Plaintiff herein has failed to @sent testimony and supporting evidence
sufficient to create a just and reasonable infexeriche amount of overtime he worked. As an
initial matter, Defendant has submitted recor@d ttemonstrate that, for the pay period from
Sunday, December 8, 2013 through Saturday, Deee@1, 2013, Plaintiff worked 100.1 hours.
Doc. 92-4 at 1 4. Out of those 100.1 hours, 20.1 hours were overtime hiourast T 3.

Plaintiff's pay stub for that same period — December 8, 2013 through December 21, 2013 —
shows that he was paid one and one-half times his regular rate of pay for 20.1 hours of overtime.
Id. at ] 6.

In the face of these records, Plaintiff iated to come forwaravith any evidence to
support his claims that, during this pay perioel worked a total of 170.63 hours and is owed
overtime wages for approximately 90 hours of awest Indeed, Plaintiff testified during his
deposition that he has no idea or estimate of much he is owed for unpaid overtime, and that
he has no record of how much total time heked, how much time he worked for which he was
not paid, or how much unpaayertime he incurred. Doc. 92-1 at 45. Similarly, Plaintiff
testified that he does not recall whether during the December 8, 2013 through December 21,
2013 pay period he worked 170.63 total hours or 90.63 overtime hours, and in fact does not
recall how many days in that 14ylperiod he actually worked.ld. at 73-74.  Plaintiff further
testified that he does not know whether henstaunpaid wages for any pay periods other than
the December 8, 2013 through December 21, 2013 pay pefidat 76-77. Thus, Plaintiff's
testimony provides little sense of how many hafrancompensated work he performed and
does not establish a consisterttgan of overtime from which thcourt could infer his overtime
hours.

In opposing summary judgment on his ovediolaims, rather than submitting evidence
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to show the amount and extent of his allegesigompensated work, Plaintiff instead challenges
the workweek established by the Chino Marel argues that, whéans hours are calculated
based on a proper workweek, namely any “giseven day period,” Defendant’s own records,
and the testimony of its supervisors, supportriffis unpaid overtime claims. Doc. 99 at 2.
Plaintiff's argument is unconvincing.

Plaintiff has not pointed to, and the Cbhas not found, any authority to support his
theory that the workweek established at thenGmmhine runs afoul of the FLSA or any federal
regulations and that, the stataoteregulations require the Couetlook instead at any “given
seven day period” to calculatestovertime. As noted above, the workweek at the Chino Mine
consisted of a 168-hour period, baging at the start of the gahift on Sunday and ending at
the start of the day shift ondHollowing Sunday. Doc. 92-2 at 2. This workweek meets the
definition of “workweek” as set forth in the regtibns promulgated by ¢hDepartment of Labor
interpreting the FLSA. See29.C.F.R. § 778.105 (“An employee’s workweek is a fixed and
regularly recurring period of 1@8urs — seven consecutive Bdur periods. It need not
coincide with the calendar week but may bemirany day and at any hour of the day. . . . Once
the beginning time of aemployee’s workweek is establishédiemains fixed regardless of the
schedule of hours worked by him.”).

There is thus no basis for the Court to esctteenChino Mine’s established workweek in
favor of a random seven-day period in orttedetermine whether Plaintiff was properly
compensated for his work. Accordingly, i@y purported evidence cited by Plaintiff —
overtime calculations elicited during the deifoas of Chino Mine supervisors based on
randomly chosen seven-day periods with noatation to the actual workweek at the Chino

Mine — is insufficient to med®laintiff's burden to establisthe number of hours of overtime



worked each week and the wages due per pay period.

Plaintiff has failed to show that he in fagrformed work for which he was improperly
compensated. Indeed, the only reliable ewigdmefore the Court, namely, the records
submitted by Defendant, demonstrates that Plaintiff was compensated for all of his overtime
work. Accordingly, Plaintiff has failed to meleis burden of designating specific facts showing
that there is a genuine dispate to whether he is entitled dwertime compensation.

[l Plaintiff's End-of-Shift Travel Timdas Not Compensable under the FLSA.

As Plaintiff concedes in higsponse, his claims for end-dfi$ travel time are precluded
by the Portal-to-Portal Act, as interpreted by Trenth Circuit.  Although the FLSA “typically
requires employers to pay their employees fotirake spent working on their behalf,” under the
Portal-to-Portal Act, the FLSA does not regueamployers to compensate an employee for time
spent “walking, riding, or traveling to and from the actual place of pegnce of the principal
activity or activities which such employee is@oyed to perform.” 29 U.S.C. § 254(a)(1).
“Employers are therefore not required to compensate employees for time spent commuting
between home and their workplace, or for any éw/that are ‘preliminary to or postliminary
to’ their principal activities at work.” Smith v. Aztec Well Serv. C462 F.3d 1274, 1286 (10th
Cir. 2006) (quoting 29 U.S.C. § 254(a)). Thepreme Court has clarified that, under the
Portal-to-Portal Act, “activities performed eitheefore or after theegular work shift are
compensable under the portatportal provisions of the Fair bar Standards Act [only] if those
activities are an integral and indispensable pfittie principal activities for which covered
work[people] are employed.”Id. at 1287 (quotingteiner v. Mitche]l350 U.S. 247, 256
(1956)). In particular, “when travel is soldlyr the transportation agmployees to and from

their principal place of work,” tit travel is not considered “amegral and indispensable part”
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of the employees’ principal activitieand thus is not compensabldd. (citation omitted).

In Smith the Tenth Circuit addressed and regeca claim for travel time analogous to
that raised by plaintiff here. Specifically gtplaintiff employees who worked on drilling rigs
for the defendant natural gasdaoil well drilling company brouglguit under the FLSA, arguing
that the defendant should be reqdito pay them for the timeef spent traveling from Aztec,
New Mexico, to drill sites, some of themrn@mote locations hours away. Although a jury
found in favor of the plaintiffs on the travine claims, the district court granted the
defendant’s motion for judgment asnatter of law, ruling that th@aintiffs’ claims were barred
by the Portal-to-Portal Act. The Tenth Circuit affirmed, holding that the district court correctly
found, as a matter of law, that the Portal-to-&lokct removed any obligen that the defendant
might otherwise have had under the FLSA to comeptnthe plaintiffs for their travel time.

The Court found that neither the plaintiffs’ mandatory carpooling to and from well sites, nor the
fact that the plaintiffs wereequired to carry their persorsdfety equipment along with them,
rendered their travel to and from the well sifiesegral and indispengde” to their principal
activities, and thus there was naisato conclude that the plaintiffs’ travel time “in and of itself
was work for which theynust be compensated.d. at 1289-90.

The holding inSmithis directly on point here. Like the plaintiffs 8mith Plaintiff was
merely transported from the place where he pahkg@quipment to the operations center so that
he could clock out for the day before going home. Accordingly, Plaintiff's travel was not
“integral and indispensable” tus principal activities, anthus was not work for which
Defendant was required to compensate him. USBddth as a matter of law, Plaintiff's claim
for end-of-shift travel time is bamleby the Portal-to-Portal Act.

While Plaintiff does not disputidat his claim for end-of-shittavel time is barred as a
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matter of law, he nonetheless argues that Defendant “is responsible for paying this time, as it has
done for many of its current employees.” D@8.at 8. Plaintiff, however, fails to submit
evidence demonstrating that Defendant has cosgted any of its emplegs for end-of-shift
travel time. In his response, Plaintiff cites as an example a letter from his attorney to an
individual named Jesus Lopez, indicating thafendant had agre¢o pay him $129.56 based

on Defendant’s “calculations regand the amount of time worked for which [he] was not paid.”
Doc. 99-2. Plaintiff, however, testified at thklarch 10, 2016, hearing that this payment to Mr.
Lopez and similar payments to other employessally had nothing to deith Plaintiff's own
claims for unpaid travel time, and were instgagments for the unrelated issue of time clock
discrepancies. Specifically, Piiff stated that “[t]his i:10 — no payment and anything to do
with the unpaid overtime. This is somethiotplly different. And it's not involved in the
lawsuit that | originally am a particgmt in.” Doc. 100-4. In the face 8mithand the
Portal-to-Portal Act, Plaintif6 unsupported claim that Defendgaid Mr. Lopez, or any other
employee, for end-of-shift travel time, is ififscient to meet his burdeof designating specific
facts showing that there is a gemaidispute as to whether heeistitled to end-of-shift travel

time compensation.

CONCLUSION

In opposing Defendant’s motion for summary judgment, Plaintiff has failed to meet his
burden of designating specific fasisowing that there is a genuidispute as to whether he is
entitled to overtime or end-ahift travel time compensation.Accordingly, Defendant is

entitled to summary judgmeon Plaintiff's claims.

12



IT ISTHEREFORE ORDERED that Defendant’s Motion for Summary Judgment on
Unpaid Overtime Wages under the Haabor Standards Act [Doc. 921 GRANTED and

Plaintiff's claims are dismissed, with prejudice, in their entirety.

DATED this 26th day of September, 2018.

A flh
MARTHA VA7 QUEZ”

United States District Judge
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