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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ANNETTE MORALES,
Plaintiff,
V. 2:15-cv-0066RMCA/LAM

RICKY HERRERA, in his individual and

official capacity as a®fficer of the New

Mexico State Police; ELIPE GONZALEZ, in

his individual and official capacity as a
Sergeant of the New Me&o State Police;

and NORMAN RHOADES, in his individual and
official capacity, as an fiicer of the New Mexico
State Police,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on (1pefendants’ Motion for Partial
Summary Judgment No. 1. Dissal of Plaintiff's UnlawfulSeizure Claim Based on
Qualified Immunity[Doc. 25], (2) Defendants’ Motion for Pdial Summary Judgment
No. II: Dismissal of Plaintiff's Claims for Ref Under the New Mexico Tort Claims Act
and Supervisory Liability Under § 198Boc. 26], and (3Pefendants’ Partial Motion to
Dismiss for Failure to State a Chai Upon Which Relief can be Grantibc. 27]. The
Court has considered the parties’ submissantsthe relevant law, and is otherwise fully
informed. Forthe following reasons, the Cou@RANTS Defendants’Motion for

Partial Summary Judgment No.[Roc. 25], GRANTS Defendants’ Motion for Partial
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Summary Judgment No. [Doc. 26], andDENIES Defendants’ Partial Motion to
Dismiss[Doc. 27] as moot.
l. Background

The Court provides a brief sumary of the undisputed d&s leading to Plaintiff's
Complaint Additional facts arg@rovided in the discussion of Defendartotions In
January 2011, the City of Samld Park (the City) issuead Request for Proposals (RFP)
seeking bidders for a professional servicestr@act to provide planning services to the
City pertaining to &order crossing intdexico. [Doc. 25, UMHFY 2; Doc. 25-1; Doc.
32, Response to UMF { 1] Medius, Inc.gdilus) was the only oopany to respond to
the RFP. [Doc. 25, UMF | 7; Doc. 32, Respono UMF, 1 1] In March 2011, the City
entered into a professional services contftlet Contract) with Meius. [Doc. 25, UMF
1 10; Doc. 25-1; Doc. 32, Rempse to UMF { 1] PlaintifAnnette Morales is the founder
of Medius, an S corporation. [Doc. 32, AlldiMF T A; Doc. 38, pg. 3] The Contract
was intended to result in atfategic framework” that wodl “(1) determine the current
physical infrastructure andohsing capacity of the City; (2) develop a profile for the
community and the region that surrounds @igy. . . ; and (3) develop an infrastructure
roadmap for the City that wiljuide growth to prepare thetm seize future development
opportunities.” [Doc. 25-1] The Contract dorot specify whether it is a fixed price,
cost reimbursement, cost plus fixi, or other type of contratt[Doc. 25-1] Instead,

it provides that “[tlhe City oSunland Park shall pay to t®ntractor in full payment for

! CompareNMSA 1978, § 13-1-4Twith NMSA 1978, § 13-1-5&defining fixed price
and cost reimbursement contractsge generallySteven W. Feldman, 1 Government
Contract Awards: Negotiation and Sealedding § 4:2 (discussingpntract types).
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services satisfactorily performed basedmpeliverables, such compensation not to
exceed one million dollars ($1,000,000).” [D@&-1, Y 2.B] The Contract also requires
“Contractor [to] submit a detailed statemeicounting for all services performed and
related expenses by tasks [sicitlined in the ‘Scopef Work.” [Doc. 25-1, 1 2.C] In
bidding on the project, Plaintiff based her cestimate on direct sts, overhead, and “a
3.5 multiplier.” [Doc. 32, Addt'lUMF  J; Doc. 38, pg. 3]

Medius began work on the project in March 2011. [Doc. 32, Addt'l UMF { K;
Doc. 38, pg. 4] Between Meh 2011 and August 201Medius billed the City over
$457,000, which the City paid. [Doc. 25, UMF { 45; D82, Response to UMF § 23]
In September 2011, the Cityrteinated the Contract. [Do@5-1, pg. 44-45; Doc. 25,
UMF 1 15; Doc. 32, Respea to UMF, 1 1]

In April 2012, DefendantdHerrera and Rhoades begavestigating Medius’s
performance of and billing aime Contract. [Doc. 25, UM 18, 26; Doc. 32, Response
to UMF 114, 10] In Aigust 2012, Defendants arrestediftiff pursuant to a warrant for
fraud and embezzlement in véblon of NMSA 1978, § 30-16 (fraud) and NMSA 1978,
8 30-16-8 (embezzlement). [Doc. 25, UMBG Doc. 32, Response to UMF  19] The
arrest warrant was based on an affidawéfpared by Defendant Hera. [Doc. 25, UMF
1 39; Doc. 32, Response to M 19] Charges against Plaintiff were later dismissed by
the Third Judicial District Attorney. [Doc. 1,59; Doc. 32, Addt'l UMF, { SS; Doc. 38,
Pg. 6]

In July 2015, Plaintiff filed a&Complaint for Violatim of Civil Rights(Complain}

in this Court. [Doc.1] In the three-counComplaint she alleges that Defendants
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unlawfully seized her in violation of thEBourth and Fourteenth Amendments to the
United States Constitution (Count I); thBxefendant Herrera “intentionally falsely
arrested, assaulted, battered, and falselyrisaned” her contrary to the New Mexico
Tort Claims Act (Count Il); and that Bendants Rhoades and Gonzalez were liable
because they failed to adequately supervDefendant Herrerand/or promulgated
policies and practices that deprived Plairgifher rights (Count IIl). [Doc. 1, pg. 16-17]
Count | rests on Plaintiff’'s assertion thatf@®sdant Herrera did not have probable cause
to believe that Plaintiff had committed was committing a crime and that Defendants
Rhoades and Gonzalez failed to prewvastillegal arrest. [Doc.1, pg. 15]

Defendants now move for summary judgrmen Count | thebasis of qualified
immunity. [Doc. 25] Theyargue that they are entitldd qualified immunity from
Plaintiff's unlawful seizure @im because they had probabkuse to arrest her and/or
because Plaintiff has failed ttemonstrate that her rights were clearly established at the
time of the arrest. [Doc. 25, pg. 2-3] Is@parate motion, Defendants move to dismiss
Count | for failure to state a claim. ¢b. 27] Finally, Defendants also move for
summary judgment on Counts Il and Il
Il. Discussion

A. Summary Judgment Standard of Review

Summary judgment is appropriate “if theovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Under this Rulehétmere existence of some alleged factual

dispute between the parties will not defaatotherwise properly supported motion for
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summary judgment.” Anderson v. Liberty Lobby, Inc477 U.S. 242247-48 (1986).
Rather, “[o]nly disputes over facts that migiftect the outcome of the suit under the
governing law will properly precludéhe entry of summary judgment.ld. at 248.
Generally, the moving party bears the burdederhonstrating the absence of a genuine
issue of material factSee Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th
Cir. 1993) (citations omitted)The moving party needot negate the nonmovant’s claim,
but rather must show “that there is ars@fice of evidence tsupport the nonmoving
party’s case.” Celotex v. Catreft477 U.S. 317, 325 (1986)Once the moving party
meets its initial burden, the nonmoving partysinshow that genuinssues remain for
trial “as to those dispositive matters fwhich it carries the tnden of proof.” Applied
Genetics Int’l Inc. v. Kt Affiliated Secs., Inc912 F.2d 1238, 1241 (10th Cir. 1990)
(citation omitted). The nonmawj party cannot rely upononclusory allegations or
contentions of counsel to defeat summary judgmssd, Pueblo Neighborhood Health
Ctrs., Inc. v. Losavio847 F.2d 642, 649 (10tir. 1988), but rathemust “go beyond the
pleadings and by [its] own affavits, or by the ‘depositionsnswers to interrogatories,
and admissions on file,” designate ‘specificttashowing that there is a genuine issue for
trial.” Celotex 477 U.S. at 324. Upoa motion for summary judgment, a district court
“must view the facts in the light mog$avorable to the nonmovant and allow the
nonmovant the benefit of all reasonablerences to be drawn from the evidencKdus

v. Standard Ins. Cp985 F. Supp. 1271281 (D. Kan. 1997).
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B. Defendants’ Motion for Partidh Summary Judgment No. Df Plaintiff's Unlawful
Seizure Claim Based oQualified Immunity [Doc. 25]

The summary judgment analysigfers in the context of an assertion of qualified
immunity. The doctrine of “qualified immity shields government officials performing
discretionary functions from suit and liabjlifor civil damages unless their conduct
violates clearly establishesatutory or constitutional righitof which a reasonable person
would have known.” Eaton v. Meneley379 F.3d 949, 954 (th Cir. 2004). “In the
context of a summary judgment motion, teyail against a qualified immunity defense,
the plaintiff must ‘come forward with fagtor allegations to show both that the
defendant’s alleged conduct violated the land that the law was clearly established
when the violation occurred.”Pallottino v. City of Rio Ranchd1 F.3d 1023, 1026
(10th Cir. 1994) (quotindLosaviq 847 F.2d at 646). A pldiff ordinarily demonstrates
that a law is clearly established by shagvanSupreme Court or Tenth Circuit decision on
point, or that the clearly estihed weight of authority frorother courts has determined
the law to be as thelaintiff maintains. Medina v. City & County of Denve®60 F.2d
1493, 1498 (10th Cir. 1992).0Only if the plaintiff satisfies both elements does the
defendant bear the normal burden of the sumiquaigment movant of “showing that no
material factual issues remain to deféis claim of qualified immunity.”Pallottino, 31
F.3d at 1026 (quotingosaviq 847 F.2d at 646). “Summajudgment on the basis of
gualified immunity is inappropriate where thas a factual dispute involving an issue on
which qualified immunity turns.”Harapat v. Vigil 676 F. Supp. 2d250, 1266D.N.M.

2009).
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1. Plaintiff has not Shown a Violaion of a Constitutional Right

In Count I, Plaintiff alleges that Defenaa violated her rights under the Fourth
Amendment to the United States Constitution wheerey arrested mewithout probable
cause. [Doc. 1] Because a warrant for iezst was issued by a giatrate based on an
affidavit by Defendant Herrera, Plaintifiocuses her arguments on the affidavit's
adequacy. She contends tisfendant Herrera (1) misnegsented the information he
obtained from her about meetings andivéeables [Doc. 32, pg. 21]; and (2)
intentionally or recklesslyomitted evidence tending tehow that the complaining
witnesses lacked credlity. [Doc. 32, pg. 23] She also argues that the allegations fail to
establish probable cause as to embezzleareat matter of law bease the City did not
entrust any funds to her. [Doc. 32, pg. 22-23]

Ordinarily, the fact that a magistrate laotized the warrant would indicate that the
arrest was objectively reasonabl8tonecipher v. Valleg59 F.3d 1134, 1141 (10th Cir.
2014) (“A neutral magistrate judge’s issuaméea warrant is the clearest indication that
the officers acted in an olggvely reasonable manner am objective good faith.”
(internal quotation marks andtation omitted)). But where the affidavit for an arrest
warrant “is so lacking in indicia of probabmuse as to render official belief in its
existence entirely unreasonable,” or where thiard “misrepresent[spr omit[s] material
facts to the magistrate judge,” themamt offers no praction from liability. Id. at 1142
(internal quotation marks araitations omitted). Thus, PHtiff's arguments require the

Court to look beyond the magistrate’dfaarization to the affidavit itselfld.

2 Applicability of the Fourteenth Amendmt is addressed in Section I1.C.
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In the affidavit, Defendant Herrera debes the investigation, the RFP, the
Contract, and financial information he reamvabout Medius’s invoes and expenses.
Doc. 25-1, pg. @4] The affidavit does not specifyhich conduct is alleged to be
fraudulent and which conduct aleged to be embezzlemenCf. State v. Hornbegk
2008-NMCA-039, T 15, 143 N.M. 562, 178 P.3d 847 (stating that, although
embezzlement and fraud convictions are ralljuexclusive, “when the facts support
either a conviction for fraud or embezzlemetharging in the alternative d[oes] not
violate double jeopardy”). Defelant Herrera alleged in @haffidavit that Plaintiff
committed either fraud or embezzlement iy the City for expenses not related to
the Contract or billing the Citfor work not perfomed. [Doc. 25-1, pg. 14 (stating that
Defendant Herrera “identifiethe amount between $262,0281{63%271,775.42 as being
outside the scope of the [Clontract . . . aotlsupported by the beerables identified by
the invoices submitted by [Riiff].”)] Defendant Herrera noted that Plaintiff had
invoiced the City and was paid $457,80,. but that Medius’s expenses were
$223,170.71. [Doc. 25-1, pg. 13] He aldleged that “[Plaintiff] has fraudulently used
or embezzled hundreds of thousands of doltaed were providedrom the City of
Sunland Park to Medius for pwges related to their [Clontrdct[Doc. 25-1, pg. 13] As
support for this assertion, Defendant Herneemt on to detail each of the five invoices
submitted by Medius and palwy the City as well as traactions for each month that
were allegedly “outside the scope of {igontract.” [Doc.25-1, pg. 16]

The affidavit also includes two typesf allegations related to Medius’s

performance of the Contract. First, it allegbat records and deliverables do not show
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that Medius actually performetle work as represead in the five invaces. [Doc. 25-1,
pg. 13, 15, 16] Second, it alleges that #adue of Medius's wik was $87,000, not
$457,777.80 as billed, based on statements diynplaining witness[Doc. 25-1, pg. 9]

Under the Fourth Amendment, an arrestrrant must be supported by probable
cause. See Patel v. Hall849 F.3d 970, 982 (10th C2017) (“The Fourth Amendment
requires that an officer must have prolealcause to initiatea search, arrest, and
prosecution.”). The Fourth Amendment provides that:

[t]he right of the people to be securetheir persons, houses, papers, and

effects, against unreasonable seardmes$ seizures, shall not be violated,

and no [w]arrants shall issubut upon probable cassupported by [o]ath

or affirmation, and particularly desbmg the place to be searched, and the
persons or things to be seized.

When the probable cause requirement is megreest is lawful and officers are immune
from suit. Patel 849 F.3d at 982 (“Officers arenmune from any suit arising from an
allegedly unlawful arrest ithere was arguable probable catugearrest the plaintiff.”
(internal quotation maskand citation omitted)) “Probable cause to arrest exists only
when the facts and circumstane@ghin the officers’ knowledge, and of which they have
reasonably trustworthy information, are suici in themselves twarrant[, in] a man of
reasonable cautionl[,] the belief that dfense has been or is being committedRife v.
Oklahoma Dep't of Pub. Safe®54 F.3d 637, 645 (10th C017). “The officer’s belief
does not need to be certain or more likely true than faldd.”at 644—45. Finally,
“probable cause does not require police offitemule out all innocent explanations for a
suspect’'s behavior.Id. “In the context of a qualifiednmunity defense on an unlawful

search or arrest claim, we ascertain whethdefendant violatedearly established law
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by asking whether there was arguable pide cause for the alenged conduct.”
Stonecipher759 F.3d at 1141 (inteal quotation marks and citation omitted).

When a suspect is arrestid multiple charges, an offer is immune if there is
probable cause to arrest fosiagle charge. This is sodmuse “[a]n arrested individual
Is no more seized when he is arrested oretigreunds rather thamne; and so long as
there isa reasonable basis for the arrest, the seimujastified on that basis even if any
other ground cited for the arrest was flawedHblmes v. Vill.of Hoffman Estate511
F.3d 673, 682 (7thiCir. 2007)) (citingDevenpeck v. Alford543 U.S. 146, 153-55
(2004)). Thus, since Plaintiff was arresfed fraud and embezzlement, the arrest was
valid so long as arguable probable caussted for either charge. [Doc. 26-1 (arrest
warrant)]

“It is a violation of the Fourth Amendemt for an arreswvarrant affiant to
‘knowingly, or with recklessdisregard for the truth,” inabe false statements in the
affidavit” requesting a warranflTaylor v. Meacham82 F.3d 1556, 156@L0th Cir. 1996)
(internal quotation marksnd citation omitted). When the arrest warrant affidavit
includes false statements, “the existencerobable cause is determined by setting aside
the false information and reviewing them@ning contents of the affidavit.” Id.
“Similarly, it is a Fourth Amendment vidian to knowingly or recklessly omit from the
affidavit information which, if includedwould have vitiatd probable cause.”Id.
(internal quotation marks and citation omittedh that case, the Court “examin[es] the

affidavit as if the omitted fiormation had been included dmquir[es] if the affidavit
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would still have given ris@o [arguable] probableause for the warrant.ld. (internal
guotation marks and citation omitted).

To reiterate, Plaintiff argues that the dé#vit is faulty because Defendant Herrera
(1) misrepresented the infoation he gained from her altomneetings and deliverables
[Doc. 32, pg. 21]; and (2) intéonally or recklessly omittedvidence tending to show
that the complaining itnesses lacked credibility. [Doc. 32g. 23] In keping with the
principles set out iTaylor, the Court will examine the affavit without considering the
allegations as to deliverables and withoutsidering the statement$ the complaining
witnesses. $ee e.g., Doc. 25-1, 11 4, 5, 18, 28, 30] The Courfinds that the
remaining allegations estaliiesd arguable probable causebtdieve that Plaintiff billed
the City for amounts not authoeid by the Contract, i.e., fnid. “Fraud consists of the
intentional misappropriation or taking of ahiytg of value that belongs to another by
means of fraudulent conduct, practices qresentations.” NMSA 1978, § 30-16-6(A)
(2006).

There is no dispute that, during his istigation in April 212, Plaintiff gave
Defendant Herrera al7-page spreadsheet that outlinet expenditures for Medius”
which included a summary étheéd “Strategic FrameworlExpense Summary with 3.5
Multiplier.” [Doc. 25, UMF | 19;Herrera Affidavit, Doc. 2%, pg. 2, { 7; Doc. 32,
Response to UMF | 4; Morales Affidavit, D&2-1, pg. 10, 1 34; Doc. 32, Addt'| UMF,

1 GG; Doc. 38, pg. 5] The spreadsheetved total project expenses of $203,628.49

® In the affidavit, Defendant Herrera assertieat Medius’s expenses were $223,170.71.
The discrepancy between this amount andatheunt shown in Plaiifif's spreadsheet is
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[Doc. 32-1, 1 34; Doc. 32-7; [@025-1, pg. 12] There issal no dispute that Medius
billed for and was paid ové450,000. [Doc. 25, UMF { 45; Doc. 32, Response to UMF
1 23] These facts are asserted madffidavit. [Doc. 25-1, pg. 13]

As discussed above, neither the RFP nerQontract specified the contract type.
[Doc. 25-1, pg. 29; Doc. 25-1, pg. 32] Théseno mention of a fee, profit, markup, or
multiplier in the section of #h Contract addressing compensation or elsewhere. [Doc.
25-1, pg. 33] The Contract required Mediasprovide “a detailed statement accounting
for all services performed amrélated expenses by taslsic] outlined inthe ‘Scope of
Work,” maintain “detailed tine and expenditure records thatlicate the date, time,
nature and cost of services rendered duttreg[Contract’s] term,’and permit the City to
audit Medius’s records. [&x. 25-1, T 2.C (Emphasis adde T 18] Based on these
terms, it was reasonable for Defendant Herreo construe the Contract as a cost
reimbursement-type contract.See Feldman, supra (“Cost reimbursement contracts
provide for payment of the awdee’s allowable incurred costs, the extent prescribed in
the contract.”).

Plaintiff argues that she was entitled @a0d a “3.5 multiplie’ and that she
included such a multiplier in her price when she bid on the project. [Doc. 32, Addt'l
UMF, § J] Although Plaintiff maintains @ use of such a rtiplier is “recognized
within the industry,” [Doc.32, Addt'l UMF 9§ J; Doc. 32-1,  11] the question is not

whether use of a multiplier is a common preetbut rather whether it was apparent from

immaterial here. The relevant issue forpgmses of a probable cause analysis is the
difference between the amount of emgeures and the amount billed.
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the Contract or other information providedDefendant Herrera during the investigation
that a multiplier was authorizashder the Contract termsWhile the proposed buddet
that Plaintiff submitted in response to the RFP includelbreakdown of direct labor
costs, subcontractors, administrative overheaudl gross receipts taxes, it did not show
the “3.5 multiplier” or indicatehat a multiplier/fee was incledl in each line item. [Doc.
32-1, 1 11; Doc. 32, Addt'l UMK F; Doc. 38, Response to é&d UMF, pg. 3] In sum,
it was not apparent from the Contract terrttee proposed budget, or the RFP that
Plaintiff was entitled to bill th€ity for the “3.5 multiplier” inaddition to the actual costs
incurred in performancef the Contract.

In this context, the discrepancy betwdbe expenditures reged by Plaintiff and
the billed amount would lead a reasonable officer to believe that there was probable cause
to arrest Plaintiff for fradulently billing the City. Stonecipher759 F.3d at 1142 (stating
that “when there is no dispute over the malefacts, a court may determine as a matter
of law whether a reasonable officer wdbuhave found probabl cause under the
circumstances”)Lassiter v. CarverNo. 16-CV-1008 SMV/CG2017 WL 208531, at
*3 (D.N.M. May 1, 2017) (stating that “[aJrguable probable cause is another way of

saying that the officer's conclusions rest on an objectively reasoreafge if mistaken,

* Although it is unclear from the partiesagtment of facts whether Defendant Herrera
relied on the proposed budget in preparingdifglavit, the parties agree that Plaintiff
submitted the budget to the Cityresponse to the RFP. [Doc. 32, Addt'| UMF | F; Doc.
38, pg. 3] Plaintiff also asserts that sheotpded [Defendant Herrera] with access to all
of my file information thatncluded all financial information and all documentation about
the work . . . performed.” [Doc. 32, AddUMF, 1 GG] Conguing the facts in
Plaintiff's favor, as it must, the Court infe that Plaintiff provided the budget to
Defendant HerreraKaus 985 F. Supp. at 1281.
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belief that probable cause exists” (citi@grtez v. McCauleyd78 F.3d 1108, 1120 (10th
Cir. 2007))).

Having found that there was arguable probablese to arrest Plaintiff for fraud, it
IS unnecessary to examine ether there was probable cause to arrest Plaintiff for
embezzlement.Devenpeck543 U.S. at 153 (stating that arrest is lawful where “the
circumstances, viewed objectively, justify that action” regardless of the officer's
subjective motivation). The dlirt concludes that there was violation of Plaintiff's
constitutional rights. Therefore, the quigd immunity analysis is complet&ee A.M. v.
Holmes,830 F.3d 1123, 1134-380th Cir. 2016)cert. denied sub mo. A.M. ex rel.
F.M. v. Acosta 137 S. Ct. 2151 (2017) (stating th#tthe plaintiff fails to establish
either prong of the two-pronged qualified-imnity standard, the defendant prevails on
the defense”)Patel 849 F.3d at 982 (“Officers ammune from any suit arising from an
allegedly unlawful arrest if #re was ‘arguable probable cause’arrest the plaintiff.”).
DefendantsMotion for Partial Summary Judgment No[Ooc. 25] will be granted and
Count | will be dismissed.

C. Defendants’Partial Motion to DismisgCount I] [Doc. 27]

Citing Rule 12(b)(6), Defendants also madwedismiss Count | tohe extent it is
based on violation of the Fourteenth Amendtiterthe United StateSonstitution. [Doc.
27] SeeFed. R. Civ. P. 12(b)(6) t#ting that “a party may assert the . . . defense[ of] . . .
failure to state a claim upon which relieincbe granted”). Defendants argue that only
the Fourth Amendment, not the Fourteertmendment, applies to unlawful seizure

claims. [Doc. 27] Thus, even if Plaintifffactual allegations are taken as true, Plaintiff
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cannot state a claim based e Fourteenth AmendmentSeeKansas Penn Gaming,
LLC v. Collins 656 F.3d 1210, 1214 (10th Cir. 20 %)ating that “to withstand a [Rule
12(b)(6)] motion to dismiss, eomplaint must have enough allegations of fact, taken as
true, to state a claim to relief that is plausible on its face” (internal quotation marks and
citation omitted)). Plainti did not respond to thklotion to Dismiss Under Local Rule
7.1(b), “[t]he failure of a party to fileral serve a response apposition to a motion
within the time presdbed for doing so constitutes camé to grant the motion.” In
addition, although the Fourteenth Amdment rendered the Fourth Amendment
applicable to state law enfiement officials through the duprocess clause, Plaintiff
does not explain in the&Complaint how the Fourteenth Amendment provides an
independent cause of action for unlawful seizuidbright v. Oliver 510 U.S. 266, 271
(1994) (“The first step in anjg 1983] claim is tadentify the specific constitutional right
allegedly infringed.”);United States v. Rodriguez-Rodrigués0 F.3d 1223, 1225 n.1
(10th Cir. 2008) (Fourteenth Amendment appliess Fourth Amendmeno state actors).
The Court agrees with Defendants th&b the extent Plaintiff asserts an
independent claim under thedteenth Amendment, that claim must be dismiss&ek
Robertson v. Dean Witter Reynolds, |n€¢49 F.2d 530, 5349th Cir. 1984) (“A
complaint may be dismissed as a matteta@f for one of two reasons: (1) lack of a
cognizable legal theory of2) insufficient facts under a cognizable legal claim.”).
“Where a particular Amendment provides arplicit textual source of constitutional
protection against a particular sort of goweent behavior, that Amendment, not the

more generalized notion of ‘substantive duecess,” must be ¢hguide for analyzing
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these claims.”Albright, 510 U.S. at 273 (internal qadion marks anditation omitted);
J.H. ex rel. J.P. v. Natigr61 F. Supp. 3d 1176, 1206 .0DM.) (“[W]here the Fourth
Amendment directly addresses the allegedonstitutional conduct, a plaintiff cannot
also bring a substantive due-preselaim for that conduct.” (citinGnty. of Sacramento
v. Lewis,523 U.S. 833, 842 (1998)@ff'd sub nomJ.H. ex rel. J.P. v. Bernalillo Cnty.
806 F.3d 1255 (10th Cir. 2015)Moreover, “the Tenth Circuit has held that the Fourth
Amendment applies to an office treatment of an arresté®m the formal arrest until
the probable-cause hearingJ'H. ex rel. J.B.61 F. Supp. 3d at 08. Thus, where, as
here, the Fourth Amendment provides specprotection against unlawful arrests,
Plaintiff's claim must be alyzed under that Amendment, not the “more generalized”
Fourteenth Amendmenlue process clause/oubyoung Park v. GaitaiNo. CV 11-987
KG/RHS, 2014 WL 1269246, at *5 (D.N.M. Mar. 31, 2034dismissing the plaintiff's
§ 1983 unlawful seizure claim based on therkeenth Amendmenta stating that only
the Fourth Amendment applied).

In any case, however, grant@éfendants’ Motion for Pdial Summary Judgment
No. I and dismissal of Count | rendBefendants’ Partial Motion to Dismissoot. The
Court will therefore deny thilotion to Dismissas moot.
D. Defendants’ Motion for Partid Summary Judgment No. II:Dismissal of Plaintiff's

Claims for Relief Under the New Mexico ToClaims Act and Supervisory Liability
Under § 1983Doc. 26]

Defendants also move for summary judgras to Counts Il and Il of the
Complaint In Count Il, Plaintiff alleges thdDefendant Herrera fitentionally falsely

arrested, assaulted, battered, and falsely imprisoned” Plaintifiblation of the New
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Mexico Tort Claims Act. [Doc. 1, pg. 16NMSA 1978, 88 41-4-10 -27 (1976). In
Count Ill, Plaintiff alleges that Defendan@onzalez and Rhoadégl) promulgated,
created, implemented or possessed responsifblityhe continued operation of a policy
that (2) caused the complainedl constitutional harm, and X&cted with the state of
mind required to establish tladleged constitutionadeprivation.” [Doc. 1, pg. 17] She
also alleges that “[the New Mexico Std®elice have developed a custom, practice, or
policy that intentionally or recklessly disredarthe need for proper training regarding
white-collar crimes such as fraud or embez#dethand that the lack of training “was a
primary factor behind the unlawful seizure” Blaintiff. [Doc. 1,pg. 17] Because each
of these claims rests on the unconstitutioaaest of Plaintiff, and the Court has
determined that the undisputéatts establish that there svao such violation, summary
judgment is appropriate and these claims must be dismissed.

As Plaintiff acknowledges [Doc. 33, pg., 2Ja]n officer who has probable cause
to arrest a person cannot be held liableféise arrest or imprisonment, since probable
cause provides him with the necessamyhority to carryout the arrest.”Santillo v. N.M.
Dep't of Pub. Safefy2007-NMCA-159, T 12, I3 N.M. 84, 173 P.3d 6Clema v.
Colombe 676 F. App'x 801, 805 (10th Cir. 2017An arrest supported by probable
cause cannot be the basig f@ claim of false imprisonment.”). Hence, since the
undisputed facts demonstrate that probableseaupported Plaintiff'arrest, Plaintiff's
false arrest and false prisonment claims must also be dismissefantillo, 2007-

NMCA-159, T 14 (affirming stsnmary judgment on false imposment and false arrest
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claims where “there [we]re ngenuine issues of materiéhct indicating that [the
defendant] did not have probable sauo [arrest thplaintiff]”).

Similarly, Plaintiff’'s assault and batteryagins must also be dismissed. A certain
amount of force is inherent in an arreSeeState v. Ellis 2008-NMSC-032, | 15, 144
N.M. 253, 186 RBd 245 (stating that “police officetgave a duty to make arrests and a
right to use reasonable force when neces3ari?laintiff does not make any allegations
in the Complaintthat Defendants used excessive éoduring her arrest. [Doc. 1] The
Court therefore understands her assertibat Defendant Herrera “assaulted [and]
battered” her as an assertion thatdmkéd lawful reason to apprehend h&eeNMSA
1978, 30-3-1 (stating that asd#ais “an attempt to commit battery upon the person of
another; [or] any unlawful acthreat or menacing conduehich causes another person
to reasonably believe that he is in dangkreceiving an immgiate battery”); NMSA
1978, § 30-3-4 (1953) (stating that “[b]atteisy the unlawful, itentional touching or
application of force to the person of anath&hen done in a rude, insolent or angry
manner”). The existence of probable causedees the arrest lawful and, therefore,
Plaintiff's assault and battery claims cannot li8eeDickson v. City of Clovis2010-
NMCA-058, § 21, 148 N.M. 831, 242 P.388(dismissing assault and battery claims
based on unlawful arrest where prbleacause supported the arrest).

Finally, state claims of supervisory liabilignd failure to train require proof of a
constitutional violation, e.g., an unlawful seizufeeeMcDermitt v. Corr. Corp. of Am.
1991-NMCA-034, 1 1, 112 N.M247, 814 P.2d 115 (statingathi'immunity is not waived

for negligent training and supervision starglialone; such négence must cause a
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specified tort or violation ofights”). Because the ungisted facts eshdish probable

cause for arrest, there was no unlawful seizure and these claims also must be dismissed.
Id. 1 6 (stating that the “plaifiticannot recover for negligemtaining or supervision in

the absence of either a tort listed in Smtifl1-4-12 or a deprivah of a right secured

by the federal or statenstitution or laws”).

In sum, since the Court has found, lthem the undisputed facts, that probable
cause supported her arrest, Plaintiff canntatlédish the constitutional violation necessary
for Counts Il and lll. The Coumtill therefore grant Defendant$/lotion for Summary
Judgment No. I[Doc. 26] and Counts lira 11l will be dismissed.

[ll.  Conclusion

For the foregoing reasons, the CoGRANTS Defendants’Motion for Partial
Summary Judgment No. 1. Dissal of Plaintiff's UnlawfulSeizure Claim Based on
Qualified ImmunityDoc. 25]. Count | of th€omplaintis therefore dismissed.

The dismissal of Count | renders mdax¢fendants’ Partial Motion to Dismiss for
Failure to State a Claim Upolvhich Relief an be GrantedDoc. 27]. Therefore, the
CourtDENIES Defendants’ Partial Motioio Dismiss for Failurdo State a Claim Upon
Which Relief can be Grant¢Doc. 27] as moot.

Finally, the Court alsoGRANTS Defendants’ Motion for Partial Summary

Judgment No. II: Dismissal of Plaintiff's Ctas for Relief Under the New Mexico Tort
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Claims Act and Supervisory Liability Under § 198®c. 26]. Counts Il and Il of the
Complaintare therefore dismissed.

SO ORDERED this 25" day of September 2017.

7 S Y
2\ VAN

M. CHRISTINA ARMIJO

Chief United States District Judge
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