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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
KEITH PARRISH,
Plaintiff,
VS. No. CIV 15-0703 JB/GJF
THE ROOSEVELT COUNY BOARD OF
COUNTY COMMISSIONERS, a political
sub-division existing wter the law of the
State of New Mexico,

Defendant.

MEMORANDUM OPINION *

THIS MATTER comes before the Court on (i) 2adant The Roosevelt County Board
of County Commissioners Motion for ®wnary Judgment, filed April 27, 2016
(Doc. 35)(“MSJ"); and (ii) Rdintiff Keith Parrish’s Motionto Strike Summary Judgment
Affidavit of Amber Hamilton, filed May 11, 201€Doc. 36)(“Motion to Strike”). The Court
held a hearing on July 6, 2016. The primary issres (i) whether the Court should strike the

Affidavit of Amber Hamilton (executed April 27, 2016), filed April 27, 2016 (Doc. 35

'On March 13, 2017, thedDrt issued two orders disposin§motions arising out of the
same controversy. The Coussued the first Order, fite March 13, 2017 (Doc. 53)(“First
Order”) in which it (i) granted ipart and denied ipart the requests in Bendant The Roosevelt
County Board of County Commissioners Motiand Brief for Summary Judgment, filed April
27, 2016 (Doc. 35); (ii) dismissed wighrejudice Plaintiff Keith Paish’s federal claim, asserted
pursuant to the Fair Labor Standards Act,U28.C. 88 201-219; and (iii) dismissed without
prejudice Plaintiff Keith Parrish’s remainingast law breach-of-contract claim. The Court
issued the second Order, @ldarch 13, 2017 (Doc. 54)(“Secondder”), in which it denied
Plaintiff Keith Parrish’s Motion to Strike $umary Judgment Affidavit of Amber Hamilton,
filed May 11, 2016 (Doc. 36). The Court stated -bath orders -- that it would, “at a later date,
issue a Memorandum Opinion mordyudetailing its rationale for i8 decision.” First Order at
1 n.1; Second Order at 1 n.1. This Memorandum Opinion is the promised Memorandum
Opinion that details the tianale of both orders.
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6)(“Hamilton Aff.”); and (ii) whether Defedant The Roosevelt County Board of County
Commissioners (“Roosevelt County”) is entitled to summary judgment on the Plaintiff's Civil
Complaint and Demand for Jury Triafiled August 11, 2015 (Doc 1)(“Complaint”),
specifically, its federal claim undéhe Fair labor Standards &@9 U.S.C. 88 201-19 (“FLSA”),
and its state-law claim for breach of contractrst-ithe Court will not strike the Hamilton Aff.,
because it is based on personal knowledge. Setten@ourt concludes, that there is no genuine
dispute as to any material fasich that RooseveltdDnty is entitled to sumary judgment as a
matter of law on Parrish’s FLSA claim. Parrigbalifies for the FLSA’s administrative and
executive exceptions. His salary exceeded $455.00 per month, his duties entailed supervising
others, and he manages aspects of Roos@ealhty Detention Center. The Court declines,
however, to exercise supplemental jurisdictipnrsuant to 28 U.S.C. 8§ 1367(c), over Parrish’s
state-law breach-of-contract claim. Accordindhg Court grants the MSJ as to Parrish’'s FLSA
claim and dismisses the breach-of-caant claim without prejudice.

FACTUAL BACKGROUND

The Court provides two factual background sewibelow. Firstthe Court provides a
factual summary based on the Cdamt’s allegations to giveantext for the MSJ. Second, the
Court provides the undisputedcts, which it derives from d®sevelt County’s assertions of
material fact in the MSJ, Plaintiff Keith Pein’s Response to “Defendant the Roosevelt County
Board of County Commissioners Motion f@ummary Judgment,” filed May 11, 2016
(Doc. 37)(“MSJ Response”), and Defendatiie Roosevelt County Board of County

Commissioners’ Reply in Support ®flotion for Summary Judgmeftfiled May 31, 2016

Concerning the procedural les that govern the movantsubmission of a reply to
summary judgment motion, D.M.L.R.-Civ. 56.1(b) provides:



(Doc. 40)(“MSJ Reply”), for purposes of decidititge MSJ under rule 56(a) of the Federal Rules
of Civil Procedure.

1. The Complaint's Factual Allegations.

Parrish is a former employee of Roosévebunty, which is a political subdivision
operating under the laws of theag&t of New Mexico._See Complafff] 2, 7 at 1, 3. Roosevelt
County operates Roosevelt Detention in Porfadew Mexico. _See Complaint § 6, at 2.
Sometime in 2015, Roosevelt County informed Pathsih he would have tavork “at least fifty
hours a week.” Complaint 1 8, at 3. Parrisbcpeded to “generally work[] in excess of forty
hours a week,” which included “holidays, v#oa, snow days,” andn-call duty after his
regular hours, to comply with Roosevelt Cousitcommand. Complaint 11 8-9, 14, at 3-4.
Parrish also contends that “he never receivezgbalar lunch break [because he] was expected to
be working.” Complaint 15, at 4.

2. The Undisputed Facts.

Parrish was paid more than $455.00 per weela salaried basis while employed as a

lieutenant at Roosevelt Detention. _See MSJ&t 13 (setting forth thigact, citing Roosevelt

The Reply must contain a concise staamof those facts set forth in the
Response which the movant disputes owlich the movant asserts an objection.
Each fact must be lettered, must refethwparticularity tothose portions of the
record upon which the movant relies, andstratate the letter of the non-movant's
fact. All material facts sdbrth in the Response will be deemed undisputed unless
specifically controverted.

D.N.M.L.R.-Civ. 56.1(b).

In submitting its MSJ Reply, Roosevelt County slo®t properly classify each fact in a
lettered order, nor does it properly referenaeréspective letter of each of the MSJ Response’s
facts that it disputes, as D.N.M.L.R.-Civ. 5@} (requires. The Court will not, however,
disregard Roosevelt County’s otherwise sourgpuliations in the MSJ Reply on procedural
grounds. _See_ Tapia v. City of Albuggee, 10 F. Supp. 3d 1207, 1252 (D.N.M.
2014)(Browning, J.)(citations omitted)(“[T]he Court. .. generally does not grant dispositive
motions on procedural taults alone.”).




County Detention Center Letter to Parisii atlated April 9, 2013, filed April 27, 2016 (Doc. 35-

2)(“Offer Letter”)(offering Parrish &modified salary of $35,238.00/yeard).As a lieutenant,

3parrish purports to dispute this fact, assertihat “[he] was stripgd of all duties as a
Lieutenant in March, 201[5] and resumed the duties of a ‘floor officer.”” MSJ Response at 3
(alterations added). He asserts, howevernemg disputation of the first three facts Roosevelt
County put in its Statement dflaterial Facts. _See MSJ Remse at 3 (“There are material
issues of fact in dispute regarding paragrdph2, and 3, to wit....”)(alterations added).
Parrish, accordingly, does not “spezally controvert[]” this factual allegation -- that Parrish’'s
weekly salary during his tenuess lieutenant was more than $455 per week -- as the local rules
require. D.N.M.L.R.-Civ. 56.1(b]“The Response must conta& concise statement of the
material facts cited by the movant as to whibhe non-movant contends a genuine issue does
exist. . . . All material facts set forth the Memorandum will be deemed undisputed unless
specifically controvertet))(alteration added). Roosevelionhty, moreover, substantiates that
“Parrish was paid more than $455 per week onayséaasis,” MSJ 1, &, with evidence that,
on April 9, 2013, Roosevelt County Detention Adistrator David Casanova offered Parrish a
lieutenant position with a modified yearlylag of $35,238.00, and Parrish accepted. See Offer
Letter at 1. Under the Offd&etter’s terms, Parrish is #thed to $677.65 per week.

Assuming, however, that Parrish’'s MSJ Basse specifically controverts Roosevelt
County’s MSJ allegation, Parrishibjection that his lieutenant tikels were eventually stripped
does not dispute Roosevélbunty’s allegation that “Parriskias paid more than $455 per week
on a salary basis while employedthre position of Lieutenant..”. MSJ {1, at 3. Parrish’s
duties could be strippedyut his salary could remain tlsame. Parrish, moreover, does not
contend that his salary apped below $455.00 per week or that Roosevelt County stopped
paying him a lieutenant’s salary, nor does he pmrgny evidence that would dispute this fact.
See Fed. R. Civ. P. 56(c)(1)(B). Parrish’s attemopcontrovert thisdct, therefore, does not
create a genuine factual issugee Bacchus Indus., Inc. v.\vim Indus., Inc., 939 F.2d 887, 891
(10th Cir. 1991)(Anderson, J.)(“[O]nce the movahbws absence of genuine issue of material
fact, the burden shifts to the non-movant to prmievidence showing a genuine issue.”). The
Court accordingly does not give ight to Parrish’s contentiorand the Court therefore deems
the fact undisputed._See Fdd. Civ. P. 56(e)(2) (“If a paytfails to properly support an
assertion of fact or fails to properly address heoparty’s assertion of fact as required by Rule
56(c), the court may . . . considthe fact undisputed for purges of the motion.”).

Parrish attempts, however, soibstantiate his assertiomathRoosevelt County stripped
him of “any and all duties related to a Lieng@t’s position” in March, 2016, even though he
does not specifically controvert -- or eversgend -- to Roosevelt’'s factual allegation. MSJ
Response at 4 (citing Deposition of Keithriish (taken March 2, 2016), filed April 27, 2016,
(Doc. 35-3)(“Parrish Depo.”)). Parrish draws bis own statements, which establish that in
“March or April” of 2015, outsideconsultants came to Roosevektention, and they “basically
shut down all of [Parrish’s]. .. lieutenantspensibilities . . . [and] took over pretty much
everything that was done theretla¢ facility.” Parrsh Depo. at 129:12-14.30:20-21. Parrish
explained during his deposition that, in responsthéoconsultants “telling [him] everything to
do basically,” he felt ag “[he] might as well have beea floor officer, the way they were
treating [him].” Parrish Depo. at 134:16-19.
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“Parrish was in charge of developing, direg and improving the inmate programs at RCDC.”

MSJ T 2, at 3 (setting forth thfact, citing Parrish Dep. at 82:21:88; id. at 87:3-10; id. at

Although the Court generally considers fagtroffered in response to a summary
judgment motion to be additional facts, consisteith the local rules, see D.N.M.L.R.-Civ.
56.1(b) (“The Response may set forth additioiaaks other than those which respond to the
Memorandum which the non-movant contends are niate the resolutiomf the motion.”), the
material cited casts doubt on Parrisassertion of material fact. rst, his assertion is somewhat
conclusory, because he states that he logifdlis lieutenant responsibilities, but he does not
describe what duties he lost. See Matsudhiég. Indus. Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 586 (1986)(stating that @pponent to summary judgmemhtist do more than simply
show that there is some metaphysical doubt @seanaterial facts”); L&M Enterp., Inc. v. BEI
Sensors & Sys. Co., 231 F.3d1&87 (“Unsupported conclusorylegations thus do not create
agenuineissueof fact.”); Wright & Miller 10A Fed. Prac. & Proc. Ci\g 2272.2 (4th Ed.).
Second, Parrish’s subsequent testimony demonstitzede did not lose all of his lieutenant
responsibilities from March 2015 forward. Kay v. Edwards Cty. Suriff's Dep't., 248
F. App’x 993, 996 (10th Cir. 2007)(unpublished)@iob that contradictory record evidence
“fails to create a material disputed fact”). Ftample, Parrish testified that the entire facility
reported to him when Administtor Casanova was out, see Parrish Depo. at 98:22-99:16, and
Parrish also testified that Casanova was absent Roosevelt Detention from March 6, 2015
until June 5, 2015, see Parrish Depo. at 150:6-12 dDa lieutenant’s dutseis to “[s]erve as a
ranking supervisor on duty whelDetention Administrator is not physically present in the
building.” Roosevelt County dJob Description at 1, datdday 17, 2015, filed April 27, 2016
(Doc. 35-5)(“RC Job Descrip.”). R#sh retained, therefore, adst one of his lieutenant duties
after March 2015. That testimony also undermiRagrish’s assertion that “he was given the
duties of a floor officer,” MSJ Response  3(A), at 4, because he could not have had only a floor
officer’'s duties if all floor offcers, and, indeed, theter facility, reported to him. Moreover,
that Parrish was frequently on call for work, segiBla Depo. at 146:16-20d. at 148:4-6; id. at
149:11-12, also demonstrates theg did not stop performinglldieutenant respnsibilities,
because one of the articulatedutienant duties is to “work . irregular hours and/or overtime,
cover subordinate shifts, ... and to main@gen availability,” RC Jolescrip. at 1. Finally,
although asserting in his MSJ Resperthat he lost all lieutenargsponsibilities, Parrish states
in his deposition that some of his lieutenargpansibilities were simply “changed.” Parrish
Depo. at 130:13-131:2(“Q: Did thetpke any of your duties ay? A: They did. And they
changed my -- |1 guess you would say changetbtaof the things | felt like were my
responsibilities or things | wasupposed to be taking care ofthé time.”). A responsibility
change does not necessarily resaltosing that responsibilityindeed, a changean result in
more responsibility. A changeould also affect some marginaspect of the responsibility,
which would not change its supervisory natuidthough the context sugges that the change
resulted in Parrish losing some responsibilityl$o suggests that not all responsibility was lost.
Accordingly, Parrish’s testimony undermines &legation that Roosevelt Country stripped him
of all of his lieutenant respongities. The Court, thereforeagrees with Roosevelt County’s
conclusion that “[Parrish’s] allegation that hesagtripped of any andlaluties related to his
Lieutenant position is not supported fact.” MSJ Reply at 6.




100:15-24)" Additionally, Parrish was inharge of the Roosevelt @2ation when Administrator
Casanova was away from the facility. See M3J &t 3 (asserting this fact, citing Parrish Dep.

at 98:22-99:2; id. at 99:12-18).

*Parrish purports to dispute this fact, assertihat “[he] was stripgd of all duties as a
Lieutenant in March, 201[5] and resumed the duties ‘floor officer.” MSJ Response | 3(A),
at 3 (alterations added). As previouslytedeined, record evidence undermines Parrish’s
deposition testimony that he lost all ofshiieutenant responsiliies. See _supra n.3.
Unsupported conclusory assertions cannot terea genuine factual issue on a motion for
summary judgment, so the Court dedhesfact undisputed. See supra n.3.

>Parrish purports to dispute this fact, assertihat “[he] was stripgd of all duties as a
Lieutenant in March, 201[5] and resumed the duties ‘floor officer.” MSJ Response | 3(A),
at 3. Roosevelt County, on the other hand, cites in support of its claim to Parrish’s Depo.
testimony, in which Parrish explains that assumed Casanova’s responsibilities during his
absence. See MSJ { 3, at 4.

Q: When Mr. Casanova was gone fordigal reasons or whatever, who was
in charge of the facility?

A: Usually at the time -- usually, whoever was there and which was usually
me or Mr. -- Lieutenant Gibbs, whoever was there.

When Mr. Casanova was gone, were you the person --
Normally, if | was there, yes.

-- that everybody else was reporting to?

> o » 0

Yes.

Parrish Depo. at 98:22-99:16. As discussgatasun.3, Parrish’s deposition also supports that
Casanova was absent from Roosevelt Datarfiom March, 2015 until June, 2015. See Parrish
Depo. at 150:6-12. Accordingly, Parrish’s aiseris not only unsupported, but his deposition
directly contradicts his asseti -- Parrish assumed Casanoveésponsibility while Casanova
was away and did so during the relevant tipegiod. Parrish’s assertion therefore does not
demonstrate a genuine issue. See Fed. R.i56(c)(1)(B);_Bacchus Indus., Inc. v. Arvin
Indus., Inc., 939 F.2d at 89Accordingly, the Court considersetiiact undisputed. See Fed. R.
Civ. P. 56(e)(2).




Parrish’s duties as a lieutenant entailed “suigfng] the subordinate officers (sergeants,
corporals and floor officers) in éhfacility.” MSJ { 4, at 3 (settg forth this fact, citing Parrish
Depo. at 109:23-110:4; Hierdrg Chart, dated March 2, 201filed April 27, 2016 (Doc. 35-
7)(“Hierarchy Chart”))® Parrish participated in the intéew process for floopfficers hired at
Roosevelt Detention and made recommendatiorie ado should or shodlnot be hired._See
MSJ 1 5, at 3 (assertiniis fact, citing Parsh Depo. at 113:18-114:10)Additionally, Parrish -

- Iin his capacity as lieutenant -- participateddiscussions regarding firing employees and was

®Parrish purports to dispute this fact, assgrthat “lhe] had no authity to hire, fire, or
discipline anyone. . . . [and hidlties were never exclusively administrative.” MSJ Response
at 4. Similar to Parrish’srst general disputation to RoosévCounty’s MSJ, discussed supra
n.3, this assertion generally refsithe last three material fadtgeat Roosevelt County asserts in
the MSJ. _See MSJ Response at 3-4. Parrigissraon does not refutbat he had supervisory
responsibility over inferior officials at Roosevelt Detention. One leak the authority to
discipline an employee, for example, but stilldi#e to direct that employee in his day-to-day
tasks. Parrish therefore does not create a genuine issue. The Court, accordingly, considers this
fact undisputed._See Fed. R. Civ. P. 56(e)(2p. comport with the local rules, however, the
Court will consider Parsh’s assertions that (i) “[Parrisiiad no authority tchire, fire, or
discipline anyone” and (ii) thafParrish’s] duties were never exclusively administrative,” MSJ
Response 1 2, at 3-4 (citing Pdnri3epo. at 160:5-17), to be “atidnal fact[s] other than those
which respond to the Memorandum,” D.N.M.L:Riv. 56.1(b), which the Court will discuss
infra.

Parrish does not purport to dispute this fath the assertion that Roosevelt Detention
stripped him of his lieutenant responsibilitiasMarch of 2015, see MResponse T 3(A), at 3,
but to the extent that such an assertion cowgude this fact, the Court concludes there is no
genuine issue, because Parrish’s disgeis concluspy, see supra n.3.

"Parrish purports to dispute this fact, assgrthat “[he] had no authity to hire, fire, or
discipline anyone. . . . [and hidlties were never exclusively administrative.” MSJ Response
at 4. For largely the same reasons explainpthsu6, the Court concludédsat Parrish does not
show a genuine issue here. One can recommsameone for hire without having the authority
to hire, fire, or discipline anyone. The Courertefore considers the fact to be undisputed. See
Fed. R. Civ. P. 56(e)(2).

Parrish does not purport to dispuhis fact with the assertighat he was stripped of his
lieutenant responsibilities in March of 2015, see B83ponse | 3(A), at 3, buat the extent that
such an assertion could disputestfact, the Court concludes tleeis no genuine issue, because
Parrish’s assertion is nolusory, see supra n.3.



involved in the discipline procesat Roosevelt Detention. See MBg, at 3 (setting forth this
fact, citing Parrish Depo. at 114:10-115°8).

At some point while he was a lieutenant, Parrish was told that “he had to work at least
fifty hours a week including holidays and ‘snalays’ without additional compensation.” MSJ
Response 1 3(B), at 4 (setting fortlistfact, citing Parrish Depo. 138:1-Z5)Parrish was also
“on-call twenty-four hours a day, seven dayweek between at leabtarch and June, 2016.”

MSJ Response  3(C), at 4 (gaitforth this fact, citing ParfsDepo. at 145:16-25; id. at 146:9-
25; id. at 148:1-19; id. at 15025; id. at 151:11-14; id. abB:17-25;_id. at 160:5-161:11); MSJ

Reply at 6 (not disputing this fac). Between March and June, 2015, Roosevelt Detention was

®parrish purports to dispute this fact, assgrthat “[he] had no authity to hire, fire, or
discipline anyone. . . . [and hidlties were never exclusively administrative.” MSJ Response
at 4. For largely the same reasons explainpthsu6, the Court concludédsat Parrish does not
show a genuine issue here. One can rblved with discussions regarding firing and
disciplining employees, and not have authorityhtee, fire, or discipline anyone. The Court
therefore considers the fact to be wpdited. _See Fed. R. Civ. P. 56(e)(2).

Parrish does not purport to dispuhis fact with the assertidghat he was stripped of his
lieutenant responsibilities in March of 2015, see NR83ponse 1 3(A), at 3, biat the extent that
such an assertion could disputestfact, the Court concludes tleeis no genuine issue, because
Parrish’s assertion is nolusory, see supra n.3.

*Roosevelt County does not purport to dispuie fdct. Rather, Roosevelt County stated,
that “[Parrish’s] additional ntarial facts in dispute arerelevant.” MSJ Reply at 2 n.1
(alteration added). Roosevelbdhty’s irrelevance assertion does,awever, dispute this fact.
See Walton v. N.M. State Land Office49 F. Supp. 3d 920, 924 n.2 (D.N.M.
2014)(Browning, J.)(“Contending that a fact is not relevant is not disputing a fact, nor is it
specifically controverting a fadty directing the Court with particularity to the record.”)(citing
D.N.M.L.R.-Civ. 56.1(b)),_affdsub nom. Walton v. Powell, 8213d at 1204 (10th Cir. 2016).
The Court will address factual relevance infratha Analysis section. See O’Brien v. Mitchell,
883 F. Supp. 2d 1055, 1058 n.1 (D.N.M. 2012)(Browningexplaining that the proper course
is to determine relevance in the analysis seathner than in the factual background section).
The Court, accordingly, deems this faadisputed._See Fed. Riv. P. 56(e)(2).

Roosevelt County concedes this fact, writingttRarrish’s “claim that he was on call
twenty-four hours a day, seven days a week tallegawhatever might come up at the detention
facility (Plaintiff's Response p. 3) belies [thejrdention” that he was tispped of any and all
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understaffed and sometimes had only two people on duty making the environment dangerous for
both officers and detainees. See MSJ RespoB@e)] at 5 (setting fdh this fact, citing
Hamilton Depo. at 18:4-10; id. at 26:15-25).

Roosevelt Detention’s policy for employee lartareaks allows all full-time employees a
one hour, unpaid lunch break, except for departments with established thirty-minute lunch
breaks, and full time employees are eligible tiwo additional fifteen-minute breaks per day.
See MSJ Response T 3(G), at 5 (setting forigh fit, citing Hamilton Depo. at 23:1-24:2%).
Parrish was, under Roosevelt County’s policies, a full-time employee, see MSJ Response { 3(F),
at 5 (setting for this fact, citing Halton Depo. at 21:1-12; id. at 21:23-22:18))and rarely, if
ever, received a meal break or the two fifte@nute breaks to which heas entitled, see MSJ
Response | 3(E), at 5 (setting forth this faiting Hamilton depo. at 27:6-28:2; id. at 29:11-12;
id. at 30:2-24; id. at 31:1-18. at 35:17-23; Compensation aBdnefit Program at 1, filed May

11, 2016 (Doc. 37-5)(“Comp. Program”); Emdiom Becky White to Roosevelt County

Employees, dated May 15, 2015, filed May 2016 (Doc. 37-6)(“Beky White Email))** All

duties.” MSJ Reply at 6. The O, therefore, deems the faotdisputed. _See Fed. R. Civ. P.
56(e)(2).

“Roosevelt County does not adssethis factual allegation iits MSJ Reply, except to
say that it is irrlevant._See MSJ Reply an2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.

?Roosevelt County does not adssethis factual allegation iits MSJ Reply, except to
say that it is irrlevant. _See MSJ Reply an2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.

*Roosevelt County does not addrehis factual allegation iits MSJ Reply, except to
say that it is irrlevant._See MSJ Reply an2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.

“Roosevelt County does not addrdhis factual allegation iits MSJ Reply, except to
say that it is irreevant. _See MSJ Reply ain2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.



non-exempt employees are entitled to overtiree,dSJ Response { 3(H), at 6 (setting forth this
fact, citing Hamilton Depo. at 25:16-25)and sergeants at Roosevelt Detention were entitled to
overtime compensation, see MSJ Response { 3(1), at 6 (setting forth this fact, citing Hamilton
Depo. at 27:1; id. at 41:24-25).

PROCECURAL BACKGROUND

On August 11, 2015, Parrish commenced thisoadith the United States District Court
for the District of New Mexico. _See Complaint at 1. In the Complaint, Parrish asserts two
claims against Roosevelt County: (i) Countdserts a claim for violations of the FLSA’s
overtime requirements, see Complaint 7 16-214-8t and (ii) Count Il asserts breach of
contract for failing to pay Parrish for overtinoe for regularly scheduled lunch breaks, see
Complaint 1 22-26, at 5.

1. Roosevelt County’s MSJ.

In the MSJ, Roosevelt County advances twionpry arguments: (i) tit, at all relevant
times, Parrish was exempt from the FLSAovertime requirements, pursuant to
29 U.S.C. 8213(a)(1); and (ii) Roosevelt Cqudid not breach any contract. See MSJ at 1.

Initially, Roosevelt County restatasseries of facts pertaining Rarrish’s employment history at

Roosevelt Detention. See MSJ at 2-3.Roosevelt County then argues that Parrish, as

>Roosevelt County does not adstethis factual allegation iits MSJ Reply, except to
say that it is irrlevant._See MSJ Reply an2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.

®Roosevelt County does not adstethis factual allegation iits MSJ Reply, except to
say that it is irrlevant._See MSJ Reply an2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.

"The Court pauses to note that Roosevelt County sets forth these facts in a section
entitled “Background Information.” MSJ at 2. These facts precede the facts that Roosevelt
County presents in the sectiontided “Statement of MateriaFacts,” in which it advances
several assertions in compliance with D.N.NRL:56.1(b), and which the Court, accordingly,
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lieutenant, was exempt from the FLSAWvertime pay requirements under the FLSA’s
administrative and executive exemptions. See B3U35. According to Roosevelt County, “[a]
court’s inquiry into the exemtatus of an employee is fambund and case specific,” MSJ at 5

(quoting Archuleta v. Wal-Mart Stores, In&43 F.3d 1226, 1233 (10th Cir. 2008))(alteration

added), and, “to establish exempt statusyosevelt County argues, “the employer must show
that the employee meets both the FLSA’s ‘salaegt and the appropriate ‘duties’ test for the

exemption which purportedly applies,” MSJ&a{quoting_Monroe Firefihters Ass’n v. City of

Monroe, 600 F. Supp. 2d 790, 794 (W.D. La. 2009)(James, J.)).

Turning first to the administrative excegti, Roosevelt County notes that the following
factors determine whether an employee qualifies for it: (i) “an employee must be compensated
on a salary basis at a rate of not less than $ébsveek”; (ii) the employee’s primary duty must
be “the performance of office or non-manual wdlkectly related to thenanagement or general
business operations of the employer or theplegyer's customers™; and (iii) the employee’s

primary duty must include “the exercise of distton and independent jushgnt with respect to

matters of significance.” MSJ at 5 (quotiBgrnard v. Grp. Pub., Inc., 970 F. Supp. 2d at 1222

(citing 29 C.F.R. 8 541.200(a)). Roosevelt Cguexplains that an administrative employee’s
primary duty must be “to perform work directiyated to assisting witthe running or servicing
or the business, as distingugsh for example, from workingn a manufacturing production line

or selling a product in a retail or service efithment.” MSJ at 5 (quotations omitted).

treats as undisputed factual allegations garposes of disposing of the present motion for
summary judgment. _See D.N.M.L.R.-Civ. 56.1(b)The Court conclude that, from their
location in the MSJ, the facis the “Background Information” section are not asserted as
undisputed, and the Court will not treat them as undisputed.
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Roosevelt County then argues that Parrish was exempt under the FLSA’s administrative
standard. _See MSJ at 6. First, Roosevelt Goaoahtends that Parrish meets the first factor,
because Parrish was compensated at morebdiaih per week. See MSJ at 6 (citing MSJ 1 1, at
3). Second, Roosevelt County contends tRatrish meets the second factor, because his
primary responsibilities include“directing the inmate prograsmat RCDC,” MSJ at 6 (citing
MSJ 12, at 3 (undisputed fact))acting as the officer in @rge of the facility while
Administrator Dave Casanova was away from fiality,” MSJ at 6,(citing MSJ 1 3, at 3
(undisputed fact)), and supervising subordinattéecers, see MSJ at 6 (citing MSJ {4, at 3
(undisputed fact)). Third, Roosal County asserts that Parristeets the third factor, because
Parrish directed all of the Rawglt Detention inmate program&ee MSJ at 6 (citing MSJ 1 2,
at 3).

Roosevelt County also contends that Bharalso qualified for the FLSA's executive
exemption._See MSJ at 6. To meet thecertive exemption, Roosevelt County argues:

First the employer must show thaetlemployee was compensated on a salary

basis of not less than $4p8r week. 29 C.F.R. § 541.104@) Second, to be an

“executive employee” the employee’s primary duty must have been management

of the enterprise or of a customaritgcognized department or subdivision.

29 C.F.R. 8 541.100(a)(2). Third, the eoydr must show that the “executive

employee” regularly directed the work of two or more employees.

29 C.F.R. 8 541.100(a)(3). Finally, the “executive employee” has “authority to

hire or fire other employees, or the @oyee’s suggestions and recommendations

on “hiring, firing, advancement, promotion any other change of status of other

employees are given particular weightMaestas v. Day & Zimmerman, LLC,

972 F. Supp. 2d 1232, 1236-37 (D.N.M. 2013) quoting 29 C.F.R. § 541.100(a)(4).
MSJ at 6-7. Roosevelt County again assertsittipaid Parrish a salary of more than $455.00 per
week. _See MSJ at 7 (citing MSJ 1, at 3). Ruwek County also argues that Parrish’s “role as

director of programs for RCDC walirectly related to the overatuccessful management of the

detention center,” so Bésh meets the second factor. M&J7 (citing MSJ 2, at 3). Next,
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Roosevelt County contends thRarrish directed the work dfvo or more employees when

“Administrator Casanova was away from BC.” Finally, Roosevelt County contends:

Roosevelt County departments are irurdque situation compared to private
sector employers when it comes haing and firing indviduals. (Hamilton
Aff.) 28 Although Mr. Parrish did not have ilateral authority tohire or fire
individuals at RCDC, while he was a Liengat he was part of the hiring panel
that made hiring or firing recommendatio(Statement of Material Facts No.

5)129l,

Mr. Parrish’s recommendations asrtpaf the hiring panel were given

particular weight as to the uttiate hiring decision. (Exhibit Bf. Mr. Parrish
also participated in discussions on etlier individuals should be fired from
RCDC (Statement of Marial Facts No. 6lf™

MSJ at 7-8.

18Roosevelt County references the Hamilton Adf.support this claim._See MSJ at 8.
Although Roosevelt County does nute to any specific statemsnwithin Hamilton Aff., the
Court observes that in the Hamilton Aff., Hamilton testifies to the following facts:

15.

16.

The Detention Administrator ahating panel make the hiring decisions for
the floor officer and sergeant poseits. The Detention Administrator
makes the ultimate hiring decision for Lieutenant, and takes into account
the recommendation of the hiring panel. The County Manager makes the
ultimate hiring decision of the Detention Administrator, and takes into
account the recommendatioofsthe hiring panel.

Although | make the final approvah whether to fire an employee of
Roosevelt County, each firing approvaimake is made based on the
recommendation/request made bye thead of the Roosevelt County
department where the employee worked.

Hamilton Aff. Y 15-16, at 2-3.

To support this assertion, Roosevelt Counfgrences its own assed material fact,
see MSJ 1 5, at 3, which the Court hasudised supra at 7 and deemed undisputed.

*Roosevelt County references the Hamilton Adfsupport this contention, see MSJ at 8,
and the Court notes that, although Roose@dunty does not cite to any specific sworn
statements, Hamilton Aff. 1 15-16, discussegra n.18, sufficiently buttress the asserted
contention._See Hamilton Aff. 9 15-16, at 2-3.

“Here, Roosevelt County references the matéaizlthat “[a]s a Lieutenant, Mr. Parrish
participated in discussion regiing firing employees and was inved in the discipline process
at RCDC,” MSJ 1 6, at 3, which the Court has noted and discussed supra 7-8.
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Roosevelt County also assertattit did not breacla contract with Raish, because there

was no contract. See MSJ at 8 (citing Tapi€ity of Albuguerque, 10 F. Supp. 3d 1207, 1271

(D.N.M. 2014)(Browning, J)). Roosevelt County pdates that, even if there was a contract,
Roosevelt County did not breach it, because utie purported contract’s terms, Parrish was
not entitled to overtime pay. S&5J at 8. Roosevelt County alasserts that it could not have
breached the purported contracgaeding Parrish’s lunch breatlegations, because Roosevelt
County did not prevent Parrisihom taking his lunch. _Se#SJ at 8. Roosevelt County
concludes that, because Parristsveaempt from overtime pay and free to take lunch breaks of
his own volition, Roosevelt County is not lialfier the allegation of breach of contract, and
summary judgment is appropriate. See MSJ at 9.

2. The MSJ Response.

Parrish responded to the M& May 11, 2016. See MSJ Response at 1. In his response,
Parrish advances that he was “strippedrof and all supervisory powers between March, and
June, 2015 when he was forced to resign.” Sed R&sponse at 1. Parrish then contends that
between March and June, 2015, “[tihe Administrator was out on lseke and the other
Lieutenant had quit.” MSJ Respenat 1. Parrish avers that heas required to work fifty
hours per week and was not paid on holidaydereas “[he] had previously worked 40 hours
per week,” presumably during hisnure as floor officer. MSJ Response at 2. He continues to
object generally that he “was not an exempiployee” and that Roosevelt County “breached its
contract with [Parrish] by ngbaying him for meal and break times as its own written policies
required.” MSJ Response at Parrish then concedes that ivas in charge of Roosevelt
Detention programs, but he qualifies thahoession by arguing that Heid not have any

independent authority to hire anybody” or ‘@gine anyone for work rule infractions” at
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Roosevelt Detention. MSJ Response at 2. Patiish asserts that lperformed floor officer
duties, presumably during his stint as lieuténdjblecause of severe short staffing.” MSJ
Response at 2. Concerning his lunch-break bre&clntract claim, Parrish avers that he
“worked through lunch breaks and other biedlring his shift.” MSJ Response at 3.

Parrish advances four primary arguments in opposition to Roosevelt County’s MSJ. See
MSJ Response at 7-11. FirfRarrish contends that his “primary dut[ies]” were not the
“performance of office or non-manual work elitly related to the management or general
business operations of the employer or the eygyls customers.” MSResponse at 8 (quoting
29 C.F.R. 8541.200(a)(2)). He argues that faetors considered when determining an
employee’s primary duty include

the relative importance of the exempttids as compared ith other types of

duties; the amount of time spent perforgnexempt work; the employee’s relative

freedom from direct sup@sion; and the relatiomgp between the employee’s

salary and the wages paid to otherptyees for the kind of nonexempt work

performed by the employee.
MSJ Response at 8 (citing 29 C.F.R. 8 541.700(&aurish concludes that his primary duties
changed when his duties weescinded in March, 2015, and thiaerefore heloes not qualify
for the exception._See MSJ at 9.

Second, Parrish argues thatvaas not exempt under the FLSAexecutive exemption.

See MSJ Response at 9. He contends thatgohoyer bears the burden of proving the executive

exception. _See MSJ Response at 9 (citing Wit v. Wal-Mart Stores, Inc., 543 F.3d 1226,

1233 (10th Cir. 2008)). Parrishsasts that an employee’s pringagduty is management if it is
the “principal, main, major or most importahity that the employee performs.” MSJ Response
at 10 (quoting 29 C.F.R. 8 541.700(a)). To determine whether an employee’s primary duty is

management, Parrish directs the court to lookoat non-exclusive faots: “[T]he amount of
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time spent performing non-managerial tasky, tf& relative importance of non-managerial
duties as compared to other duties, (3) the engglsyrelative freedom fromirect supervision,
and (4) the relationship betwe#me employee’s salary and the ges paid to other employees
performing nonexempt work.” MSJ Responsel@t(quoting 29 C.F.R. § 541.700(a)). Parrish
contends that he cannot meet this standard, bed¢sisspent the majority of his time as a floor
officer.” MSJ Response at 0. Regarding the freedom-fromedtt-supervision factor, Parrish
avers that two consultantsigervised him, see MSJ Resperat 10, grounded upon Parrish’s
statement that, “basically, | had [the two consultants], both, actuallygelie everything to do
basically, and they weren’t even full-time emysbes of the County,” Parrish Depo. at 135%-6.
Turning to his breach-of-contract claim, Psinrasserts that, und@oosevelt Detention’s
written policies, he was entitled to a lunch break and two additional fifteen-minute breaks per
shift. See MSJ Response at(tlations omitted). He contes that “[glovernment employees
can rely on the terms of employment consaegith their governmental employers, including
implied-in-fact employment contracts based govisions in personnel manuals and on other

representations and condud the parties.” MSJ Responseldt (quoting Garia v. Middle Rio

*?Parrish asserts thiadtual allegation for the first time in his MSJ Response’s Argument
section. _See MSJ Responsel@t Although the Court generalgonsiders facts proffered in
Summary Judgment Motion’s Response to be additional facts, consistent with the local rules, see
D.N.M.L.R.-Civ. 56.1(b), the material Parristites does not support Parrish’s allegation.
Parrish’s cited statement that “I might as wedive been a floor officer, the way they were
treating me,” Parrish Depo. at 134:16-19 indicairly how he felt like th consultants treated
him, see Bernard v. Grp. Pub., Inc., 970 F. Supp. 2d at 1210 (“Conclusory statements based
merely on conjecture, speculation, or subjectbelief are not competent summary judgment
evidence.”) and not that he spent the majoritythaf time as a floorficer. Additionally, as
considered supra n.3, the record does not suppairPdurish spent most of his time as a floor
officer during this period, because, inter aliawes in charge of the facility while Casanova was
out. The material cited does not support Parrislisgation, and the Cautherefore will not
credit it. See Fed. R. Civ. P. 56(c)(1)(A).

*’Roosevelt County does not adssethis factual allegation iits MSJ Reply, except to
say that it is irreevant. _See MSJ Reply ain2l. The Court therefore ems this fact undisputed.
See Fed. R. Civ. P. 56(e)(2); supra n.9.
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Grande Conservancy Dist., 1996-NMSC-029, { 218 P. 2d 7, 10-11)(citation omitted).

Parrish then asserts that he received neither the lunch breaks nor the additional fifteen-minute
breaks to which he was entitle@ee MSJ Response at 11. FydRarrish argues that Roosevelt
County does not address Parrish’s “uncompeasan-call time” in the MSJ, and he stresses
that, between “at least March and June, 201&rr{i$h] was on call twenty-four hours a day,
seven days a week.” MSJ Response at 11.

3. The MSJ Reply.

On May 31, 2016, Roosevelt County replied te MSJ Response. See MSJ Reply at 1.
Roosevelt County contends, broadly, that tkeeedions in Parrish’sesponsive pleading are
conclusory, so do not “rebut the fact that [Pdrs] claims are barred because he was an FLSA
exempt employee.” MSJ Reply at 2-3 (altenasi@dded)(citations omitted). Roosevelt County
also reiterates that Parrish qualifies for #leSA’s administrative and executive exemptions.

See MSJ Reply at 2. First, Reeglt County reasserthat the wages, which Parrish received,
exceeded $455.00 per week and adds that Parrish’s salary did not vary based on the hours he
worked. See MSJ at 3. Second, RoosevelinB/ argues that Parmi's responsibilities over

inmate programing “is critical to the safe andwse operation of a detention facility,” adding

that the “safety and health is a functionataarspecifically recognized by the Department of
Labor exemption rule as being directly relatednanagement or general business operations.”
MSJ Reply at 4 (citing 29 C.F.R. § 201(b))Additionally, Roosevelt County asserts that
Parrish’s role is equally critical for qualityontrol, personnel management, and handling of
grievances. _See MSJ Reply 4t(citing 29 C.F.R. § 201(b); C.F.R. § 541.202(b)). Roosevelt
County contends that employees can exercise discretion and independent judgment even if their

decisions or recommendations are reviewea dtigher level. _See MISReply at 4 (citing
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29 C.F.R. § 541.202(c)). Roosevelt County algmes that the FLSA adnistrative exemption

does not require Parrish’s duties to be excklgiadministrative, citing 29 C.F.R. § 541.700(b),
which requires only that exempt employeegrgp more than fifty percent of their time on
exempt duties._See MSJ Reply at 4. Rodseéveunty notes that thadministrative duties’

relative importance -- compared to other dutiess--a factor to be considered, as is the
relationship between the employee’s salary and the wages paid to other employees for the same
nonexempt work performed._ See MSJ Replydafciting 29 C.F.R. § 541.700(b)). Third,
contends that Parrish’s primary duty was spegragram director, a position in which Parrish
exercised discretion and independedigment._See MSJ Reply at 5.

Roosevelt County also refutes Parrish’s eatibn that his duties and responsibilities
were stripped, because, according to Roosewvainy, Parrish did not present evidence that he
stopped performing his typical duties or fulfidj his program director role. See MSJ at 6.
Finally, Roosevelt County assertathParrish’s contention that tad no independent authority
to hire or fire anyone is immaterial, besauthe operative question is whether Parrish’s
recommendations and suggestions regarding haimgy firing is given particular weight, See
MSJ at 7. It concludes tha&arrish’s recommendations halde requisite gravitas for the

executive exemption to apply. See MSJ at 7.

4. The Motion to Strike.

On May 11, 2016, Parrish filed the Motion taist the Hamilton Aff., which Roosevelt
County submitted in support of its MSJ. Seetiblo to Strike, filed May 11, 2016 (Doc. 36).
Parrish argues that Hamilton’s proffered opims in her affidavit @& not based on personal
knowledge, so lack the requisiteundation. _See Motion to Strikat 1-5. Parrish primarily

objects to Hamilton’s statementath“[tlhe Lieutenant position held by Keith Parrish was an
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exempt position for which he received a salamg &e was not entitled to overtime pay” under

the Fair Labor Standards Act, 29 U.S.C. 88 201 Motion to Strike { 3, at 2 (quoting Hamilton

Aff. 112, at 2), because this statement “contradicts her prior deposition testimony and
impermissibly offers opinions abolMr. Parrish’s status at theoGnty,” Motion to Strike at 4-5.
Parrish also contends that the statementie Hamilton Aff. 1 9, 10, 11, 12, 13, 14 and 15, at
1-2, are made without Hamilton’s personal kiexge, based on her deposition testimony that
“she claimed not to know about activities taking place before she became County Manager.”
Motion to Strike at #* Parrish also objects to Hamilton’s statement that non-exempt employees
are entitled to overtime pay under the FLSA, bseadtis a legal opion which lacks foundation

or personal knowledge. See Motion to Stilke (citing Hamilton Aff. § 8, at 2).

5. The Motion to Strike Response.

On May 31, 2016, Roosevelt County responded to the Motion to Strike. See Defendant
Roosevelt County Board of County CommissionBesponse to Plaintiff's Motion to Strike
Summary Judgment Affidavit of Amber Hanaift at 1, filed May 31, 2016 (Doc. 42)(“Motion to
Strike Response”). In j@nder, Roosevelt County maintains, first, that the Hamilton's Aff.
satisfies all formal requirements for a summpggment affidavit, because it: (i) is based on
personal knowledge; (ii) sets forfacts which are admissible as evidence, and (iii) is based on
matters to which Hamilton is competent to tgstiSee Motion to Strike Response at 1-2 (citing

Giles v. Univ. of Toledo, 241 F.R.D. 466, 4@9.D. Ohio 2007)(Zouhary, J.)(establishing the

three formal requirements for a summary jondgt affidavit). Second, Roosevelt County
contends that the Hamilton Aff. does notntradict Hamilton’s deposition testimony. See

Motion to Strike Response at 1.

*Paragraphs 9-15 in the Hamilton Aff. gerlgrattest to Parriss pay, duties, and
responsibilities as a lieutenant, and hig pafore becoming a lieutenant.
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Roosevelt County argues that Hamilton’atestnents are based on personal knowledge,
because all are either statemegit®ut how Roosevelt County operates or are statements taken
from Parrish’s personnel file. _See Motion $trike Response at 2. According to Roosevelt
County, Hamilton would have personal knowledge of both, because she is the County Manager.
See Motion to Strike Response at 2. Roosévelinty also argues thekamilton Aff. facts are
admissible evidence, because the testimonpaised on personal knowledge or admissible
documents, and the statements are not otheheigesay. See Motion &irike Response at 2.

Roosevelt County concludes that the HaonilAff. does not contdict Hamilton’s prior
deposition testimony. _ See Motion to Strike Rasse at 2-3. It contends that Parrish’s
highlighted testimony from the Hamilton depositidealt with issues before Hamilton became
County Manager, so do not pertain to anythiram the Hamilton Aff., because the Hamilton
Aff. discusses Roosevelt County’s current operatmmfacts from Parrish’s personnel file. See
Motion to Strike Response at 4.

6. The Motion to Strike Reply.

On June 7, 2016, Parrish replied to the Motioistioke ResponseSee Plaintiff K[ei]th
Parrish’'s Reply to “DefendarRoosevelt County Board ofddnty Commissioners Response to
Plaintiff's Motion to Strike Summary Judgmentfiliavit of Amber Hamilton” at 1, filed June 7,
2016 (Doc. 44)(“Motion to Strike Reply”). Parrisbiterates that the Hamilton Aff. is not based
on personal knowledge and maadlsi conflicts with Hamilton’s deposition testimony. See
Motion to Strike Reply at 2. Parrish conteridat the Hamilton Aff. does not demonstrate that
Hamilton is acquainted with Roosevelt Countgiserations and Parrish’s employee file. See
Motion to Strike Reply at 2-3. He also maintains that the Hamilton Aff. conflicts with

Hamilton’s deposition testimony, because, in Heposition, she testified that she could not

-20 -



confirm or deny for what Parrish was initiallyréd, but, in her affidavit, she declares that
Parrish held an exempt lieutemgosition for which he receivedsalary and was not eligible for
overtime pay._See Motion to Strike Reply at Barrish concludes th#te Hamilton Aff. also
contains legal opinions that the Court must ¢fane strike. _See Motioto Strike Reply at 5
(citing Hamilton Aff. 1 8, 12, at 2).

7. The Hearing.

The Court held a hearing on July 6, 2016. See Draft Transcript of Motion Hearing (taken
July 6, 2016)(“Tr.")*® Roosevelt County demurred on mgaing the briefing, see Tr. at 5:5-7
(Auh), and the Court inquired wlnetr, for the “period of time [hen] the facility got very
shorthanded,” if Mr. Parrish “function[ed] many ways as a nonexempt employee,” or whether
“his work[] day to day during that period ofite looked a lot like the line guards there at the
facility,” Tr. at 5:8-14 (Court). Roosevelt Coyntoted that “there malyave [been a] period of
a couple of months when that may be said tdrbe,” but neverthelesgsserted that, “the job
descriptions” included in their MIScontemplate “that as a lieutemahere are going to be times
when he is going to have to petrduties of, well, the entire fdidy basically.” Tr. at 5:15-22
(Auh).®*® Roosevelt County then argued thatthough Parrish may have done some non-
lieutenant tasks for a period, Roosk\Detention is a sall, understaffed fadty, and that, as a

lieutenant, “he has to do whatever it takes tthe job] done.” Tr. at 6:16-7:3 (Auh).

*The Court’s citations to the hearing transcript refer to the court reporter’s original,
unedited version. Any final transcript may contslightly different pag@nd/or line numbers.

?%In this colloquy, Roosevelt County referend&ssition Specifications, dated March 18,
2013, filed April 27, 2016 (Doc. 35)(“Position Spec.”) and RGob Descrip., which appears to
be an updated version of the Position Spec. Both documents generally describe a lieutenant’s
duties, such as “[o]rganize[] and supervise[] odgl work,” Position Spec. at 1, and “[a]ssist in
planning, implementation, and ditexm in the use of managemenformation systems within
the facility to identify the needof the facility, inmates, argimployees,” RC Job Descrip. at 1.
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The Court then inquired into the circumstances of Parrish’gnason, and Roosevelt
County acknowledged that Parrislasthed with consultants who wdseought in to the facility.
See Tr. at 7:22-8:20 (Auh, Court)Roosevelt County also ackneaged that Parrish worked
more often once the consultantsreveetained._See Tr. at 910 (Auh); id. at 9:22-10:6 (Auh).
Turning to whether Parrish qualified for tR&LA’s exemptions, Roosevelt County contended
that Parrish’s deposition demonstrates thateoRarrish became lieutenant, “a lot of people
reported to him,” Tr. at 11:21-22 (Auh), and that Parrish “was responsible for maintaining
schedules and payroll,” Tr. at 11:24-25 (AuhRoosevelt County also avers that, although
Parrish testifies in his depositi that the consultants were telling Parrish what to do, that
statement does not mean Parrish was no longapengsor; a supervisor’'s supervisor can tell
supervisors what to do. Sé&e at 12:14-21 (Auh).

Parrish responded first by arguing that Roosevelt Detention was a dangerous facility, and
that Parrish was “basically stuck there witbbody to supervise and a whole bunch of angry
inmates that were escaping.” Tr. at 15:10{D2xon). Parrish contends that, although his
position title was lieutenant, that did not meanias an exempt employe&ee Tr. at 16:16-19
(Dixon). He also asserts that, even beforectiresultants arrived, he never was a manager or a
supervisor._See Tr. at 17:14 (0On); id. at 17:18-19 (Dixon). R&sh concedes, however that he
worked with inmates on the rehabilitation pragrand that the program was important. See Tr.
at 18:4-10 (Dixon); id. at 18:14 (kKbn). Nevertheless, Parrish maintains that he does not qualify
for the FSLA's exemptions, because his inmatgypm duties were not his primary duties. See
Tr. at 18:17-18 (Dixon). Parrish asserts that samynjudgment is inappropriate, because a jury
may decide whether his duties wex@ministrative or executive avhat his primary duty was.

See Tr. at 20:7-10 (Dixon); id. at 20:18-23 (Dixon). He concludes that he’s entitled to overtime
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pay for the entirety of his lieutenant eroypinent period._Seer. at 24:3 (Dixon).

Roosevelt County countered that Parngs second-in-command at Roosevelt County
for many years and many times he ran thdifiaavhen the first-in-command, Casanova, was
sick. See Tr. at 25:14-26:11 (Auh). Roode@»dunty reasserted thatmmary judgment was
appropriate here, because the $agere undisputed, so the Cocain make a determination as a
matter of law._See Tr. at 27:25-28:11 (Auh).eTourt concluded by noting that it was inclined
to grant summary judgment on the FSLA claimRiaosevelt County’s favor and to remand the
breach-of-contract claim to state cobuBee Tr. at 30:5-10 (Court).

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nougee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of’lafsed. R. Civ. P. 56(a). “The movant bears the

initial burden of ‘show[ing] tht there is an absence ofigance to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M. 2013)

(Browning, J.)(quoting Bacchus Indus., Inc. v. Aryndus., Inc., 939 F.2d at 891). See Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). “If thmeving party will bear the burden of

persuasion at trial, that party must supportritgion with credible evidence -- using any of the
materials specified in Rule 56(c) -- that would entitk® a directed verdict if not controverted at

trial.” Celotex Corp. v. Catrett, 477 U.S.381 (Brennan, J., dissenting)(emphasis in origiffal).

’Although the Honorable William J. Brennadr., Associate Justice of the Supreme
Court of the United States, dissented_in Celo@orp. v. Catrett, this sentence is widely
understood to be an accurate statement of the Bee 10A Charles Allen Wright & Arthur R.
Miller, Federal Practice and Procedure 8§ 2770 (3d ed. 1998)(“Although the Court issued
a five-to-four decision, the @ity and dissent both agreed as to how the summary-judgment
burden of proof operates; theysdgreed as to how the standaass applied to the facts of the
case.”).
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The party opposing a motion for summary jodmt must “set forth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.”_Applie&enetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries
the burden of proof.”). Rule 56(c)(1) provides: frarty asserting that a fact. . . is genuinely
disputed must supportehassertion by . . . citing to particulparts of material in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those rda for purposes of the motion only), admissions, interrogatory
answers, or other materials.” Fed. R. Civb8(c)(1). It is not enough for the party opposing a
properly supported motion for sunany judgment to “rest on meadlegations or denials of his

pleadings.” _Anderson v. Liberty Lobby, Inc., 4WUIS. at 256. _See Abercrombie v. City of

Catoosa, 896 F.2d 1228, 1231 (10th Cir. 199m}eson v. United States, 622 F.2d 516, 519

(10th Cir. 1980)(“However, once a properly popged summary judgment motion is made, the
opposing party may not rest on thiéegations contained in hismplaint, but must respond with
specific facts showing the existence of a genuine factual issue to be tried.”)(citation omitted).
Nor can a party “avoid summary judgment bypeaating conclusory opinions, allegations

unsupported by specific facts, oresplation.” Colony Nat'l Ins. Co. v. Omer, 2008 U.S. Dist.

LEXIS 45838, at *1 (D. Kan. 2008)@®inson, J.)(citing Argo v. Blue Cross & Blue Shield of

Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006); Fed. R. Civ. P. 56(¢)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be

resolved only by a finder of fact because they measonably be resolved in favor of either
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party.” Anderson v. Liberty Lobby, Inc., 477 U&. 250. A mere “satilla” of evidence will

not avoid summary judgment. Vitkus ve&@rice Co., 11 F.3d at 39 (citing Anderson V.

Liberty Lobby, Inc., 477 U.S. at 248). Rather, there must be sufficient evidence on which the

fact finder could reasonably find for the nonmayparty. _See Anderson v. Liberty Lobby, Inc.,

477 U.S. at 251 (quoting Schuylkill & Dauphimprovement Co. v. Munson, 81 U.S. 442, 448

(1871)); Vitkus v. Beatrice Co., 113¢d at 1539. “[T]here is no ewdce for trialunless there is

sufficient evidence favoring the noowing party for a jury to return a verdict for that party. If

the evidence is merely colorable . . . or issighificantly probative, . . . summary judgment may

be granted.”_Anderson v. Liberty Lobby, Ind77 U.S. at 249 (citations omitted).
When reviewing a motion faummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue

whether a genuine issue exists as to mateaetsfrequiring a trial. See_Anderson v. Liberty

Lobby, Inc., 477 U.S. at 249. Second, the ultimaeddrd of proof is relevant for purposes of
ruling on a summary judgment,gduthat, when ruling on a sunamy judgment motion, the court
must “bear in mind the actual quantum and quatit proof necessary to support liability.”

Anderson v. Liberty Lobby, Inc.,7% U.S. at 254. Third, theoart must resolve all reasonable

inferences and doubts in the nonmoving party’s faand construe all evéahce in the light most

favorable to the nonmoving party. Seant v. Cromartie, 526 U.S. 541, 550-55 (1999);

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255 (“The evidence of the non-movant is to be

believed, and all justifiable infenees are to be drawn in hisvéa.”). Fourth, the court cannot

decide credibility issues. See Andmrs. Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s

version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

-25 -



Scott v. Harris, 550 U.S. 372 (2007), the Supre@ourt of the United States of America

concluded that summary judgment was appad@ where video evidence “quite clearly
contradicted” the plaintiff's version of theadts. 550 U.S. at 378-81. The Supreme Court
explained:

At the summary judgment stage, facts mstviewed in the light most favorable
to the nonmoving party only if there is a fgene” dispute as to those facts. Fed.
Rule Civ. Proc. 56(c). As we hawmphasized, “[w]hen the moving party has
carried its burden under Rule 56(c), dfgponent must do more than simply show
that there is some metaphyaicdoubt as to the materifdcts . . . . Where the
record taken as a whole could not lemdational trier of fact to find for the
nonmoving party, there is no ‘genuinesue for trial.” _Matsushita Elec.
Industrial Co. v. Zenith Radio Corp475 U.S. [at] 586-587 . . . (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otheneisproperly supported motion for summary
judgment; the requiremem$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.@at] 247-248 . . . . When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

Scott v. Harris, 550 U.S. at 380 (emphases inimalyy Applying these standards to a factual
dispute over whether the plaiittespondent “was driving in sudashion as to endanger human
life,” the Supreme Court held th#he plaintiff-respondent’s “version of events is so utterly
discredited by the record that no reasonable gayld have believed him.” 550 U.S. at 380.
Thus, the Supreme Court concluded, “[tlhe Gafr Appeals should not have relied on such
visible fiction; it should haveriewed the facts in the light gieted by [a] videotape,” which
showed the plaintiff-respondedriving extremely dangeusly. 550 U.S. at 381.

The United States Court of Appeals for thenth Circuit applied this doctrine in

Thomson v. Salt Lake County, 584 F.3d 180dth Cir. 2009), and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more

specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
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that no reasonable jury caubelieve it, a court shouldot adopt that version of
the facts.” _York v. @y of Las Cruces, 523 F.3d 1205, 1210 (10th Cir.
2008)(quoting Scott, 550 U.S. at 380); see &state of Larsen ex rel. Sturdivan
V. Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 (braakeiisted). “The Tenth Circuit, in Rhoads

v. Miller, [352 F. App’x 289 (10th Cir. 2009)(Tymkovich, J.)(unpublishéfekplained that the
blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 Supp. 2d 1222, 1249 (D.N.M. 2010)(Browning,

J.)(citation omitted), aff'd, 499 F. App’'x 771 (2012).

In evaluating a motion for summarydgment based on qualified immunity, we
take the facts “in the light nst favorable to the partysserting the injury.”_Scott

v. Harris, 550 U.S. 372, 377 (2007). “Ai$ usually means adopting . . . the
plaintiff's version of thefacts,” id. at 378, unless thatersion “is so utterly
discredited by the record that no reasoeghty could have believed him,” id.

at 380. In_Scott, the plaintiff's tesony was discredited by a videotape that
completely contradicted higersion of the events. 550 U.S. at 379. Here, there is
no videotape or similar evidence in the necto blatantly comadict Mr. Rhoads’
testimony. There is only loér withesses’ testimony tppose his version of the
facts, and our judicial system leaves credibility determinations to the jury. And
given the undisputed fact of inyr Mr. Rhoads’ alcoholism and memory
problems go to the weight of his testimony, not its admissibility . . . . Mr. Rhoads
alleges that his injuries resulted freenbeating rendereditliout resistance or
provocation. If believed by the jury, thevents he describes are sufficient to
support a claim of violation of clearlystablished law under Graham v. Connor,
490 U.S. 386, 395-96 (1989), and this court’s precedent.

®Rhoads v. Milleiis an unpublished Tenth Circuit opami, but the Courtan rely on an
unpublished Tenth Circuit opinion the extent its reasodeanalysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persusasi value.”). The Tenth Circuihas stated: “In this circuit,
unpublished orders are not binding precedent, . . . and . . . citation to unpublished opinions is not
favored. . . . However, if an unpublished opinion has persuasive value with respect to a
material issue in a case and would assist thet @outs disposition, we allow a citation to that
decision.” _United States v. Austin, 426 F.36&21274 (10th Cir. 2005). The Court concludes
that Rhoads v. Miller, Gagnon v. Resource Tebit,, Hamby v. Assoc. Centers for Therapy,
and Murray v. Edwards Cty. Sherriff's Dep’t, hapersuasive value with respect to a material
issue, and will assist the Court in its paegttion of this Memorandum Opinion and Order.
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Rhoads v. Miller, 352 F. Apg’at 291-92. _See Lymon v. Aramark Corp., 728 F. Supp. 2d at

1249-50 (quoting_Rhoads v. Miller, 352 F. Appat 291-92). In aconcurring opinion in

Thomson v. Salt Lake County, the Honorable Jerdmidolmes, United States Circuit Judge for

the Tenth Circuit, stated that courts must ®éust on the legal queshoof qualified immunity
and “determine whether plaiffts factual allegations are suffently grounded in the record
such that they may permissibly comprise the ersg of facts that wilserve as the foundation
for answering the legal questidrefore the court,” before inquiring into whether there are
genuine issues of material fact for reswn by the jury. 584 F.3d at 1326-27 (Holmes, J.,

concurring)(citing _Goddard v. Urrea847 F.2d 765, 770 (11th Cir. 1988)(Johnson, J.,

dissenting))(observing thagven if factual disputes exist, “tbe disputes arerglevant to the
gualified immunity analysis because that analgssumes the validity of the plaintiffs’ facts”).

RELEVANT LAW REGARDING THE FLSA

The FLSA requires covered employers gay a minimum wage, and to pay their
nonexempt employees overtime pay of time and loalé their regular rate of pay for hours
worked in excess of forty in a work weekeeS29 U.S.C. 88 207. “The principal congressional
purpose in enacting the Fair Labor Standards ¢c1938 was to protect all covered workers
from substandard wages and oppressive working hours, ‘labor conditions [that are] detrimental
to the maintenance of the minimum standardivihg necessary for health, efficiency and

general well-being of workers.”Barrentine v. Arkansas—Besteight Sys., Inc., 450 U.S. 728,

739 (1981)(alterations in originadjjoting 29 U.S.C. § 202(a))See_Bustillos v. Bd. of Cty.

Comm’rs of Hidalgo Cty., 310 F.R.D. 631, 642 (D.N.M. 2015)(Browning, JIj. is the

113

employer’s burden at trial to prove that plaintiffs fall “plainly and unmistakably’ within a FLSA

exemption.” Maestas v. Day & Zimmerman, LLC, 664.3d at 829 (quoting Rodriguez v.

- 28 -



Whiting Farms, Inc., 360 F.3d 1180, 1184 (10th @D04)). “[E]xemptions under the FLSA
‘are to be narrowly construed agst the employers seeking tesart them and their application
limited to those establishments plainly and wstakably within their terms and spirit.”

Rodriguez v. Whiting Farms, Inc., 360 F.3dlda84 (quoting Arnold v. Ben Kanowsky, Inc., 361

U.S. 388, 392 (1960)). Sé&ich v. New York, 3 F.3d 581, 5& (2d Cir. 1993)(stating that,

consistent with FLSA’'s remedial purposéyve do not give FLSA exemptions generous
application”).

1. Executive Exemption

Under 29 C.F.R. 8§ 541.100(a), the FLSA’'seeutive exemption triggers when an
employee:

(2) [Is] [c]omPensated on a salary basisa rate of not less than $455 per
week . . 1%

(2) Whose primary duty is managemeaot the enterprise in which the
employee is employed or of a costarily recognized department or
subdivision thereof;

(3) Who customarily and regularly dirscthe work of two or more other
employees; and

(4) Who has the authority to hire diire other employees or whose
suggestions and recommendations ash# hiring, firing, advancement,
promotion or any other change ofasts of other employees are given
particular weight.

29 C.F.R. 8 541.100(a). Accord Maestas v. Day & Zimmerman, 66&,F.3d 822, 827 (10th

*The Department of Labor published a finalle effective December 1, 2016 raising the
$455.00 per week requirement to $913.00 per w&se 29 C.F.R. § 541.600; 81 FR 32391-01,
2016 WL 2943519. The Honorable Judge Amos hzként, United States District Judge for the
Eastern District of Texas, issued a preliamyninjunction on November 22, 2016 enjoining the
Department of Labor from “implementing and@cing” the new regulan, Nevada v. Dep't of
Labor, 218 F. Supp. 3d 520, 534 (E.D. Tex. 20164, auled on August 31, 2017 that the rule
exceeded the Department of Labor’s authorigge Nevada v. Dep'’t of Labor, _ F. Supp. __,

2017 WL 3837230, at *8 (E.D. Tex. 2017)(Mazzant, J.). The Court cites to the rule that was

effective at the time of the Plaintiffs’ employment.

- 29 -



Cir. 2012). “In FLSA cases, a court must fidgttermine the employee’s primary duty, and then
determine whether that primary duty disquasifithe employee from FLSA’s protections.”

Maestas v. Day & Zimmerman, LLC, 664 F.3d8&7. “[P]rimary duty means the principal,

main, major or most important duty thdte employee performs.” 29 C.F.R. § 541.700(a)
(quotations omitted). “In ewvahting an employee’s primary duty, a court must base its
determination on all the facts in the case, ‘with the major emphasis on the character of the

employee’s job as a whole.”Gonzales v. City of Albuguerque, 849 F. Supp. 2d 1123, 1186

(D.N.M. 2011)(Browning, J.), aff'd, 701.8d 1267, (quoting 29 C.F.R. 8§ 541.700(a)).

Factors to consider when determiniting primary duty of an employee include,

but are not limited to, the relative importance of the exempt duties as compared

with other types of dutieshe amount of time spentb@ming exempt work; the

employee’s relative freedom from direcupervision; and the relationship

between the employee's salary and the waged to other employees for the kind

of nonexempt work performed by the employee.
29 C.F.R. 8§ 541.700(a). “[E]Jmployees who spendariban 50 percent of their time performing
exempt work will generally satisfy the primary duty requirement.” 29 C.F.R. 8§ 541.700(b).
Time, by itself, however, is nadhe only test, and employees wHgend more than fifty percent

of the time on non-exempt work are not autboaly disqualified from the executive

exemption. _See Maestas v. Day & ZimmermBbC, 664 F.3d at 827; Gonzales v. City of

Albuquerque, 849 F. Supp. 3d at 1188. “Becausetineary duty inquiry presents a question of
fact, summary judgment is proper only if thdig] no genuine disputeegarding plaintiffs’

primary duties.”_Maestas v. & Zimmerman, LLC, 664 F.3d at 827.

Management duties include, but are not lichite, “activities suchas interviewing,
selecting and training of emplegs; setting and adjusting theites of pay and hours of work;
directing the work of employees . .. ; didmmg employees; planning the work . . . ; [and]

providing for the safety and sedy of the employee®r the property.” 29 C.F.R. § 541.102.
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The Court previously determined that a supsnv performed managemieduties when she,
among other things, “attended managemerdining that discussed [her] supervisory
responsibilities,” “monitored heemployees’ calls and counseldeéem on how to best handle”
their work responsibilities, and “completed praggige disciplinary formg situations involving

employee infractions.”_Gonzales v. CadyAlbuguerque, 849 F. Supp. 2d at 1187.

To “customarily and regularly” direct othéraork means to supervise others with a

frequency that is greater thamcasional, but less than ctarst. 29 C.F.R. § 541.701. See

Gonzalez v. City of Albuguerqu&49 F. Supp. 2d at 1189 (ruling tratpervising ten to fifteen
employees during the day shift qualified as custdynand regularly directing others work). An
employee who supervises two or more employe#yg in the actual manager’s absence does not
meet the requirement.__See 29 C.F.R. 8§ 541c)04(To determine whether an employee’s
suggestions and recommendationsgaven particular weight, facterto be considered include:

whether it is part of the employee’shj duties to make such suggestions and
recommendations; the frequency with which such suggestions and
recommendations are made or requestet the frequency with which the
employee’s suggestions and recommeinda are relied upon. Generally, an
executive’'s suggestions and recommenadatimust pertain to employees whom
the executive customarily and regularlyedits. It does not include an occasional
suggestion with regard tthe change in status af co-worker. An employee’s
suggestions and recommendations may stiliéemed to have particular weight
even if a higher level manager’s recopmdation has more importance and even

if the employee does not have authority to make the ultimate decision as to the
employee’s change in status.

29 C.F.R. 8 541.105 (quotations omitted). T®eurt has determined that, on a motion for
summary judgment, participating in interviewipgtential employees alone is insufficient to
meet the executive exemption’sidil factor, i.e., whether the employee’s suggestions regarding

hiring, firing, or advancement agiven particular weight. Se&gonzales v. City of Albuquerque,

849 F. Supp. 2d at 1189.
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2. Administrative Exemption.

Pursuant to 29 C.F.R. § 541.200(a), the FLS#dsinistrative exemption triggers when

an employee:

(2) [Is] [c]om[pensated on a salary basisa rate of not less than $455 per
week . . .19

(2)  Whose primary duty is the performze of office or non-manual work
directly related to thenanagement or general business operations of the
employer or the employer’s customers; and

(3) Whose primary duty includes the exeseeiof discretion and independent
judgment with respect to matters of significance.

29 C.F.R. 8 541.200(a). To qualify for the adisirative exemption, “an employee’s primary
duty must be the performance wbrk directly related to thenanagement or general business
operations of the employér29 C.F.R. 8§ 541.201(a).

Work directly related to managementganeral business operations includes, but
is not limited to, work in functional areas such as tax; finance; accounting;
budgeting; auditing; insurance; quality control; purchasing; procurement;
advertising; marketing; research;fetyg and health; personnel management;
human resources; employee benefits; labtations; public rel@gons, government
relations; computer network, internenhda database administration; legal and
regulatory compliance; and similar activities.

29 C.F.R. 8541.201(b). What qualifies as td&tion and independent judgment must be
applied in the light of all the fagtinvolved” and factors include:
whether the employee has authority to folate, affect, interpret, or implement
management policies or operating prees; whether the employee carries out

major assignments in conducting the ofiers of the business; whether the
employee performs work that affects besis operations to a substantial degree,

The Department of Labor also published a final rule effective December 1, 2016,
raising this regulation’s $455.00 per week reguient to $913.00 per week. See 29 C.F.R.
8§ 541.600; 81 FR 32391-01, 2016 WL 2943519. Seera® Judge Mazzant, also issued a
preliminary injunction for thisule on November 22016, enjoining the Department of Labor
from “implementing and enforcing” the weregulation. _Nevada v. Dep’t of Labor, 218
F. Supp. 3d at 534. The Court sit¢he rule that was effecévat the dateof Parrish’s
employment.
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even if the employee’s assignments aetated to operation of a particular
segment of the business; whether #raployee has authority to commit the
employer in matters that have significdimancial impact; whether the employee
has authority to waive or deviate frontasdished policies and procedures without
prior approval; whether the employeeshauthority to negotiate and bind the
company on significant matters; whettlibe employee provides consultation or
expert advice to management; whethereémployee is involved in planning long-
or short-term business objectives; whetther employee investigates and resolves
matters of significance on behalf afanagement; and whether the employee
represents the company in handling conmi$a arbitrating digutes or resolving
grievances.

29 C.F.R. §541.202(b). The exercise of inaelemt judgment “implies that the employee has
authority to make an independent choice, fireen immediate direction or supervision.” 29
C.F.R. 8 541.202(c). “However, employees can exercise discrettbmdependent judgment

even if their decisions or recommendationg aeviewed at a higher level.” 29 C.F.R.
8§ 541.202(c). Active participation in high léuaeetings concerning how a company is run

satisfies the discretion anddependent judgment test. @d@n v. Resource Tech., Inc., 19

F. App’x 745, 748-49 (10th Cir. 2001)(unpublishe@ee Hamby v. Assoc. Centers for Therapy,

230 F.App’x 772, 784 (10th Cir. 2007)(unpisbhed)(“Hamby exercised discretion and
independent judgment,” because “she was requimedounsel and advisker client families
making, as the district court accurately ddsedi, game-time decisions in order to provide
support to her client families”).
ANALYSIS

The Court concludes that the Hamilton Affssibstance is sufficiently based on the
county manager’'s personal knowledge, eithemfrexperience or thumh access to Parrish’s
employee file, and that there is no irrectatde conflict between the Hamilton Aff. and
Hamilton’s previous deposition testimony. Theut therefore denies Parrish’s Motion to

Strike. The Court also conales that Roosevelt County istided to summary judgment on
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Parrish’s FSLA claim, because Parrish quaifior FSLA’s administrative and executive
exemptions. He exceeds the exemptions’ salary requirements, he directed the inmate program,
supervised other officers, directed the facilitiiile Casanova was away, weighed in on hiring

and firing, and, as director and supervisorfriBa exercised discretion. Because the Court
dismisses Parrish’s FSLA claim, the Court Ioager has federal-question jurisdiction, and it
declines to exercise its supphental jurisdiction, under 28 U.S.C. 8§ 1367(c), over Parrish’s state-
law breach-of-contract claimAccordingly, the Court grants the MSJ as to the FLSA claim, but
dismisses the breach-of-contratdim without prejudice.

l. THE COURT WILL NOT GRANT P ARRISH'S MOTION TO STRIKE,
BECAUSE THE HAMILTON AFFE. IS BA SED ON PERSONAL KNOWLEDGE.

Parrish argues that the Court should stthe Hamilton Aff., because it is not based on
Hamilton’s personal knowledge, and because itregintts her deposition testimony. Under rule
56(c)(4) of the Federal Rules ofv@iProcedure, “[a]n Hidavit or declaratbn used to support or
oppose a motion must be made on personal knowlegg®ut facts thatould be admissible in
evidence, and show that the affiant or declarmmmompetent to testify on the matters stated.”
Fed. R. Civ. P. 56(c)(4). An affidavit is thusadmissible if ‘the witness could not have

actually perceived or obsed that which he testifies to."Argo v. Blue Cross & Blue Shield of

Kan., Inc., 452 F.3d 1193, 1200 (10th Cir. 2066xting United States v. Sinclair, 109 F.3d

1527, 1536 (10th Cir. 1997)). This standard arfses) the federal rules of evidence, which

require a testifying witness to ve personal knowledge of the tiea. See Argo v. Blue Cross &

Blue Shield of Kan., Inc., 452 F.3d at 1200. evaluating an affidavitnder this standard, a

court may consider “the witness’s own testimong”determine whether there is “sufficient”

evidence to support a finding of personalowtedge. _Hansen v. PT Bank Negara Indon.

(Persero), 706 F.3d 1244, 1250 (10th Cir. 2013).
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Here, the Court concludes that there is sufficient evidence that the Hamilton Aff. is based
on personal knowledge. Hamilton’'s statemerdacern either the ways in which Roosevelt
Detention generally operates or are statementaaf derived from information in Parrish’s
personnel file._See Hamilton Aff. 1 1-16, at 143amilton, as the Roosevelt County manager,
is intimately acquainted with Roosevelt Cogatoperations and employee classifications, as
well as with Parrish’s personnel file, and is tlmesnpetent to testify on such matters. Finally,
the Court may consider the Hamilton Aff. to theesit that it relays hearsay information from

the personnel file, because the parsl file is a business recor@&ee Fed. R. Evid. 803(6). See

also, e.g., In re Air Crash Disaster at Stapidnt’l Airport, 720 F. Supp. 1493, 1499 (D. Colo.
1989)(Finesilver, M.J.)(admitting into evidence personnel files on an American Airlines

employee under the business record exceptMajtinez v. Albertsons Store #907, No. 98-0168,

1999 WL 1481909, at *6 (D.N.M. Oalber 6, 1999)(Black, J.).

The Court likewise concludes that the Hiéom Aff. does not impermissibly contradict
Hamilton’s prior deposition testimony. Even whem affidavit and depi®n are “not entirely
consistent,” a court should “only strike the affidavit if it [is] in ‘clear, irreconcilable conflict’

with the deposition such that the affidavit was simply ‘an attempt to create a sham fact issue.

Servants of the Paraclete v. Great Am. Ins. Co., 866 F. Supp. 1560, 1565 (D.N.M.

1994)(Burciaga, J.)(quoting Durtsche v. America Colloid Co., 958 F.2d 1007, 1010 n.2 (10th

Cir. 1992); Franks v. Nimmo, 796 F.2d 1230, 1237 i{10ir. 1986)). Moreover, “an affidavit

should be excluded only when itselevance is clear.” _Lewis v. N.M. Dep't of Health, 275 F.

Supp. 2d 1319, 1328 (D.N.M. 2003)(Vazquez, J.)(qudtidg Charles Alan Wright & Arthur R.

Miller, Federal Practice and Procedure § 2738, (322ed. 1998)). Having reviewed the record,

the Court concludes that there is no “irreconcilable conflict,” Servants of the Paraclete v. Great
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Am. Ins. Co., 866 F. Supp. at 1565 (citatioosiitted), between the Hamilton Aff. and
Hamilton’s previous deposition testimony. ndeed, the allegedly conflicting deposition
statements that Parrish proffers appear tamelated to those in the Hamilton Aff. In the
testimony cited, Hamilton states that she cannot confirm or deny whether Parrish was originally
hired to direct special programs, because she was not present when Parrish was interviewed. See
Motion to Strike at 2 (citing Hamilton Depo. 35:17-24). The Hamilton Aff. does not say why
Parrish was originally hired. See Hamilton Aff.J1L6, at 1-3. Rather, Halton attests to such
things as Parrish’s promotion date, his codeat pay increase, whether he was entitled to
overtime pay, and how the Detention Administrator hired and fired employees. See Hamilton
Aff. 1 11-16, at 2-3. The Hamilton Aff. is alsdaeant, because it perta to the classification

of Parrish’s position -- the lawsuit’s central issuBhus, the Court concludes that the Hamilton

Aff. can be considered on summary judgment.

I. THE COURT DISMISSES PARRISH'S FLSA CLAIM, BECAUSE HIS VARIOUS

DUTIES DEMONSTRATE THAT HE QUALIFIES FOR THE FLSA'S
ADMINISTRATIVE AND EX ECUTIVE EXEMPTIONS.

Parrish qualifies for both the administrative and executive exemptions, because his
primary duties include supervising otheradarunning the inmate program at Roosevelt
Detention. To qualify for the administrativeesmption, Parrish must be compensated at least

$455.00 per week on a salaried baSisis primary duty must be “the performance of office or

%As noted above, the Department of Labor faifeld a final rule effective December 1,
2016 raising the $455.00 per week requirenter#913.00 per week. See 29 C.F.R. § 541.600;
81 FR 32391-01, 2016 WL 2943519. Judge Mazissiied a preliminary injunction on
November 22, 2016 enjoining the Department dbdrafrom “implementing and enforcing” the
new regulation, Nevada v. Dep’t of Labor, 218kpp. 3d at 534 (E.D. Tex. 2016), and ruled on
August 31, 2017 that the rule exceeded the Depattofd_abor’s authority, see Nevada v. Dep’t
of Labor,  F.Supp. __, 2017 WL 3837230, at *Bne Court applies the $455.00 standard,
because that was the effective rule duringtime period in question. See Young Chul Kim v.
Capital Dental Technology Laboratorycin  F. Supp. 3d __, 2017 WL 4357386, at *7 n.10.

- 36 -



non-manual work directly related to the mgement or general business operations” of
Roosevelt Detention, and, his primary duty mustlude the exercise of discretion or
independent judgment. 29 C.F.R. § 541.200(a)crighameets the salary requirement, because
his weekly salary equaled $677.65 per week. \B8é | 1, at 3 (citing Offer Letter at 1 (offering
Parrish a “modified salary 0$35,238.00/year”));_supra at 3{é¢oncluding thatthe fact is
undisputed).

Parrish also satisfies the next two factoBoth factors requiréhe Court to determine
Parrish’s primary duty. “In eluating an employee’s primamjuty, a court must base its
determination on all the facts in the case, ‘with the major emphasis on the character of the

employee’s job as a whole.””__Gonzales Qity of Albuqguerque, 849 F. Supp. 2d at 1186

(quoting 29 C.F.R. 8§ 541.700(a)). As a whoRarrish’s job entailed directing the inmate
program, see MSJ | 2, at 3 (citing Parrish De@2a21-83:20; id. at 83-10; id. at 100:15-24);
supra at 4-6 (concluding that fastundisputed), and supervisinthers, see MSJ { 3, at 3 (citing
Parrish Dep. at 98:22-99:2; id. at 99:12-16);MB4, at 3 (citing Pash Depo. at 109:23-110:4;
Hierarchy Chart); supra at 6-7 (conding that those facts are undisput&d)Directing the
inmate program involved “[a]dminister[inglhe daily supervisioncustody, care and the

treatment programs and processes of the ndete center,” and dailed “provid[ing]

*n its MSJ, Roosevelt County attachedi@cument describing a Roosevelt Detention
lieutenant’s job responsibilities, which reinfes the conclusion that Parrish’'s job entailed
supervising others and directimgerations at Roosevelt DetentioBee RC Job Descrip. at 1.
For example, a lieutenant's “essential fumes” include: “Maintain responsibility for
preparation and / or oversight of aBhift paperwork, including personnel payroll
reporting. . . . Maintain responsibility for firsne recommendations of budget line items and
expenses as anticipated dgri the fiscal year.... [Rnning, assigning, directing, and
scheduling of work, and performance managemeRIC Job Descrip. at 1. See Parrish Depo. at
112:12-17 (*Q: The fifth bullet down says: M#&m responsibility for preparation and/or
oversight of all shift paperwork, including pemnel payroll report. Did you do that as a
lieutenant? A: Yes.”).
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administrative oversight to all facility supportrgee areas.” Parrish Depo. at 100:5-11. Parrish
also participated in hiring, firing, and discipdiry decisions.__See MSJ { 5, at 3 (citing Parrish
Depo. at 113:18-114:10); MSJ 1 6, at 3 (citidgrrish Depo. at 114:10-115:8); supra at 7-8
(concluding that those factseaundisputed). For a perioddgmening in March 2015, and ending

in June, 2015, Parrish was on-dalt twenty-four hours a day arfdr seven days a week. See
MSJ Response | 3(C), at 4 (citiRgrrish Depo. at 145:16-25; id.1a16:9-25; id. afl48:1-19; id.

at 150:7-25;id. at 151:11-14d.iat 153:17-25; id. at 160:5-161:Bupra at 8 (concluding that
this fact is undisputed). Although Parrish does not explain what hisngbpities were while

he was on call, the record that Parrish citeggests that his on-call responsibilities involved
advising subordinates and ensgriRoosevelt Detention’s ctnued operation. _See Parrish
Depo. at 150:6-12 (“Q: ... Were you constantlycal? A: Yes, sir, .. the reason being that
Administrator Casanova was out drdutenant Gibbs had quit.”)Parrish’s representations also
suggest that he performed floofficer duties as well, see MSJesponse | 3(A), at 4; Tr. at
17:19-21 (Dixon), but the record demonstratest fParrish performed mg of his supervisory
tasks in addition to his floor officer duties, ewduring the period in whicRarrish argues that all
of his lieutenant responsibilitiegere stripped, see supra n.3.

From those facts, the Court concludes thatigtas primary duty is directly related to
Roosevelt Detention’s management. See 29 C§5921.201(a) (“To meetithrequirement, an
employee must perform work directly relatingassisting with the runng or servicing of the
business.”). The Court concluddsat directing the inmate pragn and supervising others are
Parrish’s primary duties, even though he mayehperformed floor-duty tasks. Running the
inmate program and otherwise heading the ennison facility whileCasanova was away is

more important than the floor duties Parrish perfed -- as is suggesting when others should be
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hired, fired, and disciplined. See 29 C.F.R. 8.380(a) (“Factors to consider when determining
the primary duty of an employee include . .e tielative importance ahe exempt duties as
compared with other types of duties . . . argl ilationship betweendhemployee’s salary and
the wages paid to other employees for the kind of nonexempt work performed by the
employee.”). Parrish’s lieutenant salary, moreowas relatively highethan a floor officer’s
wage. _Compare Offer Letter Af(listing Parrish’s liatenant salary at $3238.00 per year), with
Authority/Request to Proceed/Hire at 1tethFebruary 14, 2012, filed April 27, 2016 (Doc. 35-
1)(“Officer Letter”)(listing Parrsh’s floor officer wage a10.65 per hour, equaling, assuming a
forty-hour work week, a $22,152.00 yearly wagdjinally, supervising others and suggesting
disciplinary action falls within “personnel magement,” which 29 C.F.R. 8§ 541.201 notes is
“[w]ork directly related to management general business.” 29 C.F.R. 8§ 541.201(b).

Parrish’s primary duty also includes the exercise of discretion or independent judgment.
The exercise of independent judgment “implteat the employee has authority to make an
independent choice, free from immediateediion or supervision.” 29 C.F.R. § 541.202(c).
Heading Roosevelt Detention while Casanavas away shows that Parrish often made
independent determinations free from imnagéeli supervision, because, as the commanding

officer, he would have had to make daily judgmealls regarding how to direct floor officers.

See Maestas v. Day & Zimmerman, LLC, 664 FaB®B31 (ruling that sumary judgment was
appropriate for “the highestmking field officer,” becausehe led “daily briefings” and
“supervis[ed] the entire shift”). Fielding callofn subordinates also demonstrates that Parrish
exercised independent judgment, because teldvhave been responding to their questions
remotely and in the moment, so no one could HBen immediately direicig him.  Although

Parrish posits that, at least from March, 2015, until June, 2015, the two consultants
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“continuously” supervised him, MSJ Responsel@t an employee can still exercise discretion
and independent judgment even if he has@ervisors, see 29 C.F.R. § 541.202(c) (“However,
employees can exercise digava and independent judgmemven if their decisions or
recommendations are reviewed at a higher lev&.”The Court concludes accordingly, that
Parrish qualifies for the administrative exemption.

Parrish also qualifies for the FLSA’s exesatiexemption. To qualify for the executive
exemption, Parrish must have had a salary grédze or equal to $455.00 per week, his primary
duty must be Roosevelt Detention’s managementie “customarily and regularly direct[] the
work of two or more other employeesdnd his recommendations for hiring, firing,
advancement, or promotion must have “paracuteight.” 29 C.F.R§ 541.100(a). As already
discussed, supra at 37, Parrisls aasalary greater than $455.00 meek. The Court has also
already determined that Parrish’s primary duties are directing the inmate program and
supervising others, and the Court concludeg those also qualify amanagement under the
FSLA'’s regulations. _See 29 C.F.R. 8§ 541.102 (“Galhe management, includes . . . activities
such as...directing the work of emmeg ... [and] apportioning the work among the
employees.”). Parrish’s duties also include, ipgrating in employee disciplinary actions and

interviews, see MSJ { 5, at (8iting Parrish Depo. at 113:18t4:10); MSJ § 6, at 3 (citing

*The record belies that the consultants combtasupervised Parrish. The consultants
could not have been around whiearrish remotely fielded callsom subordinates or at every
moment that he acted as the hedficer while Casanova was not preseftarrish also casts
doubt on his point that the consultants constagfyervised him, because, sometimes, Roosevelt
Detention had only two persons working per shift. See MSJ Response { 3(D), at 5 (citing
Hamilton Depo. at 18:4-10; id. at 26:15-25); supat 8-9 (concluding that this fact is
undisputed). Although conceivabihat the two persons workieguld have been Parrish and a
consultant, it is unlikely thatvould have always been the eas Even assuming that the
consultants constantly supervisduim, that fact is not determinative, because supervised
employees may still exercise independent jodgt as a matter of law._ See 29 C.F.R.
§541.202(¢
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Parrish Depo. at 114:10-115:8);psa at 7-8 (concluding that the$acts are undisputed), which
also qualify as “management,” 29 HR.8541.102 (“Generally, management,
includes . . . activities sh as interviewing . . . [and] disdiping employees.”). Turning to the
third factor, Parrish supervises more than twgleyees on a regular basi See MSJ 4, at 3
(citing Parrish Depo. at 109:23-110#ierarchy Chart); supra at 7 (concluding that this fact is
undisputed}* Finally, Parrish participated in employee hiring and firing. See MSJ {5, at 3
(citing Parrish Depo. at 113:18-114:10); MS3, Tat 3 (citing Parristbepo. at 114:10-115:8);
supra at 7-8 (concluding thdidse facts are undisputed).

To qualify for the exemption, however, Parrish’s suggestions on hiring and firing must
have been particularly weight Factors to consider on amployee’s suggéen’s gravitas
include:

whether it is part of the employee’shj duties to make such suggestions and

recommendations; the frequency with which such suggestions and

recommendations are made or requeststd the frequency with which the
employee’s suggestions and recomme¢inda are relied upon. Generally, an
executive’'s suggestions and recommenadatimust pertain to employees whom

the executive customarily and regularly directs.

29 C.F.R. 8541.105. Here, Parrish was preserit #iv@r officer interviews after he became a
lieutenant. _See Parrish Depat 113:18-23. Parrish’s job degxtion lists weighing in on
interviewing and hiring as part of his job resgibilities. See RC JoDescrip. at 1; Parrish
Depo. at 113:15-17. Parrish was one of three pespteusually participateth the interviews.
See Parrish Depo. at 114:3-7. On these facts, the Court conclud@arthsit’s involvement

with hiring was sufficiently weighty to qualify fadhe executive exemption. As only one of three

people to participate in eweiinterview, his recommendatiorvgould carry weight. Although

¥parrish states in his deposition testimony thategeilarly supervised at least five other
officers. See Parrish Depo. at 109:23-110:9.
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Parrish insists that he never hired anyone, M8d Resp. at 10, the relevant test is whether
Parrish’s hiring recommendations carried giej see 29 C.F.R. § 541.105 (“An employee’s
suggestions and recommendations may still be deémlealve particular weight even if a higher
level manager’s recommendation has more impodaand even if the employee does not have
authority to make the ultimate decisiontashe employee’s change in status.”).

Because the Court concludes that both tmeiidtrative and executive exemptions apply
to Parrish’s FLSA claims, it dismisses those claimibe Court declines to exercise supplemental
jurisdiction over Parrish’s remaining sdaw breach-of-contract claim. _ See 28

U.S.C. § 1367(c)(3);_Merrifield v.Bd. of Cty. Comm’rs, 654 F.3d 1073, 1086 (10th

Cir. 2011)(concluding that, in the interest ofraty, the district court should have remanded a
state law claim after it dismissed the claims over which it had original jurisdiction).
Accordingly, that claim will belismissed without prejudice.

IT IS SO ORDERED that: (i) Defendant the Roegelt County Board of County
Commissioners Motion for Summary Judgmeiéd April 27, 2016 (Doc. 35), is granted; and
(ii) Plaintiff Keith Parrish’sMotion to Strike Summary Judgment Affidavit of Amber Hamilton,
filed May 11, 2016 (Doc. 36), is deed. The Court dismisses Ralr's Violation of the Fair
Labor Standards Act claim (Count 1) with prejegliand dismisses Parrish’s Breach of Contract

claim (Count Il) wthout prejudice.
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