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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
DIANE MARIE FARDEN,
Plaintiff,

VS. 2:15-cv-00726-LF

NANCY A. BERRYHILL,!

Acting Commissioner of the

Social Security Administration,
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court orajitiff Diane Marie Farden’s Motion to
Reverse or Remand Administrative Agenagcizion, filed May 16, 2016, and fully briefed on
August 28, 2016. Docs. 23, 26, 27. The parties have consented to my entering a final judgment
in this case. Docs. 12, 29, 30. Having meticulpusViewed the entire record and being fully
advised in the premises, | find that the Adrsirative Law Judge (“ALJ”) failed to apply the
correct legal standards when assessing Msldfgs credibility. | therefore GRANT Ms.
Farden’s motion and remand this case to the Cigsiomer for proceedings consistent with this
opinion.

l. Standard of Review

The standard of review in a Social Secuappeal is whether the Commissioner’s final

decisior is supported by substantial evidence anétivér the correct legal standards were

! Nancy A. Berryhill, the nevActing Commissioner of Soci&ecurity, is automatically
substituted for her predecessor, Acting Comnaissi Carolyn W. Colvin, as the defendant in
this suit. [ED. R.Civ. P. 25(d).

2 The Court’s review is limited to the Comssioner’s final decision, 42 U.S.C. § 405(g), which
generally is the ALJ’s decision, 20 CR-.88 404.981, as it is in this case.
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applied. Maesv. Astrue, 522 F.3d 1093, 1096 (10th Cir. 2008).suibstantial evidence supports
the Commissioner’s findings and the corregilestandards were applied, the Commissioner’s
decision stands, and the plaintgfnot entitled to reliefLangley v. Barnhart, 373 F.3d 1116,
1118 (10th Cir. 2004). “The failute apply the correct legal standaor to provide this court
with a sufficient basis to determine that appiate legal principlebave been followed is
grounds for reversal.Jensen v. Barnhart, 436 F.3d 1163, 1165 (10th Cir. 2005) (internal
guotation marks and brackets omitted). The Cowst meticulously review the entire record,
but may neither reweigh the evidennor substitute its judgment fihat of the Commissioner.
Flaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 2007).

“Substantial evidence is such relevantewnce as a reasonable mind might accept as
adequate to support a conclusiomdngley, 373 F.3d at 1118. A decision “is not based on
substantial evidence if it is ovein@lmed by other evidence in theoed or if there is a mere
scintilla of evidence supporting itId. While the Court may not reweigh the evidence or try the
issues de novo, its examinatiohthe record as a whole stunclude “anything that may
undercut or detract from the AlsJfindings in order to determiriethe substantiality test has
been met.”Grogan v. Barnhart, 399 F.3d 1257, 1262 (10th Cir. 2005)The possibility of
drawing two inconsistent conclusions frone #vidence does not prevent [the] findings from
being supported by substantial evidencd.dx v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007)
(quotingZoltanski v. F.AA., 372 F.3d 1195, 1200 (10th Cir. 2004)).

Il. Applicable Law and Sequential Evaluation Process

To qualify for disability benefits, a claimamtust establish that har she is unable “to
engage in any substantial gainful activity bgson of any medically tlskminable physical or

mental impairment which can be expected tultein death or whichas lasted or can be



expected to last for a continuopesriod of not less than 12 mbst” 42 U.S.C. § 423(d)(1)(A);
20 C.F.R. § 404.1505(a).

When considering a disability applicatidhe Commissioner is required to use a five-
step sequential evaluation process. 20 C.F.R. § 404.B6@@n v. Yuckert, 482 U.S. 137, 140
(1987). At the first four stepsf the evaluation process, thiaimant must show: (1) the
claimant is not engaged in “substantial gainfuivay;” (2) the claimant has a “severe medically
determinable . . . impairment . . . or a combinabbmimmpairments” that has lasted or is expected
to last for at least one yeand (3) the impairment(s) eithereat or equal one of the Listirigsf
presumptively disabling impairments; (4) the claimant is unable to perform his or her “past
relevant work.” 20 C.F.R. 8§ 404.1520(a)(4)(i—ir,ogan, 399 F.3d at 1261. If the claimant
cannot show that his or her impairment meetsquals a Listing but proves that he or she is
unable to perform his or her “past relevant wotkg burden then shifts to the Commissioner, at
step five, to show that the claimant is atdgerform other workn the national economy,
considering the claimant’s residual functionapacity (“RFC”), age, education, and work
experience.ld.

[1I. Background and Procedural History

Ms. Farden was born on July 21, 1978. “8R, 223. She has a seventh grade education
and a history of working as a baby sitter, adult giames, cashier, waitress, and as the owner of a
landscape business. AR 32, 241, 261, 880, 902—-03. At the time of the hearing before ALJ
Hertzig (the ALJ whose decisionas issue in this case), Ms.rlan was married and living with

her husband and youngest daughteZlovis, New Mexico. AR 879-80.

320 C.F.R. pt. 404, subpt. P, app. 1.

* Documents 20-1 through 20-64 conisp the sealed administrativecord (“AR”). When citing
to the record, the Court cites to the AR’s intd pagination rather than the CM/ECF document
number and page.



Ms. Farden initially applied for Supplemeh&ecurity Income benefits on March 17,
2008, alleging disability soe March 13, 2007. AR 223-29. Ms. Farden alleged she was
disabled due to arthritis in hepine, headaches, depression,imsi@, bulging discs in her back,
pain in both her legs, shooting pain frore thottom of her spine to the top of her head,
degenerative disc disease, and a ventral hernia. AR 240.

At the time of her March 2008 application, NFarden lived in Dallas, Texas. AR 224.
While her application was pending, Ms. Fardesved to Clovis, New Mexico, and from Clovis,
she moved to California. AR 77-79. In June of 2014, Ms. Farden moved back to Clovis, New
Mexico. AR 1174.

Ms. Farden’s March 2008 application foenefits was denied initially and upon
reconsideration, and Ms. Farden requestiedaaing before an ALJ. AR 98-99, 109-11. On
February 17, 2010, ALJ Lowell Fortune conducteaarimg, but because he did not have all of
the relevant medical evidence, he contahtlee hearing. AR 53-88. ALJ Fortune held a
supplemental hearing on June 4, 2010. AR 29-421 Fortune issued his unfavorable decision
on July 21, 2010. AR 9-28. The Appeals Coundilielé Ms. Farden’s request for review, and
on March 29, 2012, Ms. Farden appealed the@ssioner’s decision to the United States
District Court for the Central District of Girnia. AR 1007-11, 1013-15. The district court in
California reversed and remanthe Commissioner’s decision for further proceedings on
March 25, 2013. AR 1020-43.

While ALJ Fortune’s decision was under revienCalifornia, Ms.Farden filed a second
application for supplemental seity income on October 7, 20119mtinuing to allege disability
as of March 13, 2007. AR 921. Her secopgdli&ation was denied initially and upon

reconsideration, and ALJ Jennifer Simmons held a hearing on May 21, RD1&LJ Simmons



issued an unfavorable decision on Jlify 2012. AR 918-932, 1081-92. The Appeals Council
consolidated Ms. Farden’s appeal of ALih8ions’ decision with ALJ Fortune’s remanded
decision and issued an order remanding the ¢iolased case to an admstrative law judge.

AR 913-17, 1048-52.

ALJ Michael Hertzig held a heariran March 20, 2015. AR 872-912. ALJ Hertzig
issued his unfavorable decision on May 15, 20AR. 833-69. ALJ Hertzig's decision is the
one at issue in this appedee Doc. 2. At step one, ALJ Herg found that Ms. Farden had not
engaged in substantial, gainful activity sitnex alleged onset dat¢ March 17, 2008. AR 839
Because Ms. Farden had not engaged in subdtgairdul activity forat least 12 months, ALJ
Hertzig proceeded to step two. At step twoJAlertzig found that Ms. Farden suffered from
the severe impairments of “morbid obesity, lanbpine arthritis, and mixed connective tissue
disease Id. ALJ Hertzig found that Ms. Fardérad several nonsevere impairments: knee
pain, restless leg syndromep&jen’s syndrome, systemic lupus erythematosus, rheumatoid
arthritis, chronic obstructive pulmnary disease, hiatal herngagstric reflux, depression, anxiety,
pelvic pain, hypothyroid diseadaatal hernia, gastroesophagesflux disease, diverticulosis,
and chronic obstructive pulmonary disease andsthma. AR 840-50. At step three, ALJ
Hertzig found that none of Ms. Farden’spairments—alone or in combination—met or

medically equaled a Listing. AR 850-52.

® Notably, unlike the previous two ALJ’s, ALJ Heig did not find that MsFarden’s depressive
disorder was a severe impairme@ompare AR 839with AR 14 (ALJ Fortune found depressive
disorder was a severe impairment) and AR @93 Simmons found depressive disorder was a
severe impairment). ALJ Hertzig ispwever, not bound by a prior ALJ’s rulin§ee Miller v.
Barnhart, 175 F. App’x 952, 955 (10th Cir. 2006) (unpublished).



Because none of the impairments met a Listiigl Hertzig moved to step four. At step

four, ALJ Hertzig found that:
[C]laimant has the residual functidreapacity to perform sedentary work

as defined in 20 CFR 416.967(a) excegut stand 30 minutes at one time, and

then must alternate position in place &fiew minutes; can sit 60 minutes at one

time, and then can change positionddew minutes in place; never climbing

ladders, ropes, or scaffolds; occasianisnbing ramps and stairs; occasional

balancing, stooping, kneeling, crouchingcoawling; avoid all exposure to

unprotected heights; careffuently be exposed to temperature extremes; can

occasionally be exposed tdovation and uneven surfaces.
AR 852. ALJ Hertzig determined that Ms. Farden was capable of performing her past relevant
work as an accounts receivabkefpble clerk and payroll clerkd, therefore, was not disabled.
AR 86162

Ms. Farden requested—and the Appeals Cogmaitted—an extension of time for filing
exceptions to ALJ Hertzig's decision until August 13, 2015. AR 827-28, 832. Ms. Farden did
not file exceptions, and the Appeals Council mld review the decision on its own, making ALJ

Hertzig's decision the final decai of the Commissioner and protimg this appeal. Doc. 2 at

1. Ms. Farden timely appealed the casthis Court on August 18, 2015. Doc. 2.

® Both Ms. Farden and the Commissioner artipa¢ ALJ Hertzig alternatively found that Ms.
Farden was capable of performing other jobhénational economy. Doc. 23 at 6; Doc. 26 at
11. Itis unclear, however, whether ALJ Hagtmtended to rely on the vocational expert’s
(“VE”) testimony to make an alternate findingt step five, it is tle Commissioner’s burden to
establish that the claimant can perform work #hasts in significant numbers in the national
economy. See Dikeman v. Halter, 245 F.3d 1182, 1183 (10th Cir. 2001).

In his decision, ALJ Hertzig notes that the Mentified other jobs @t Ms. Farden could
perform, but he does not mention the numbgolo$ that exist in the national economy and does
not find that the number is significant. AB2. ALJ Hertzig’'s acknowledgment of the VE’s
testimony about other jobs does notstitute a sufficient alternagvinding. | will not assume
that just because the VE prded a number for the jobs in her testimony that ALJ Hertzig
adopted that testimony as a finding at step fiRegardless, ALJ Hertzigfinding at step five is
not crucial to the dosition of this case.



V. Ms. Farden’s Claims

Ms. Farden raises six main arguments on app®aé contends ALJ Hertzig erred in: (1)
finding Ms. Farden’s depressidesorder nonsevere at stepotw2) failing to follow the
mandates of the U.S. DistriCourt and the Appeals Council; (3) finding that Ms. Farden’s
impairments did not meet Listing 14.06; (4) fimgl that Ms. Farden could perform her past
relevant work; (5) failing to accurately givestiRFC to the vocational expert (“VE”); and (6)
improperly relying on the VE’s testimony thdt. Farden was capable of performing other
work.

Within Ms. Farden'’s first point of erroshe makes three sub-arguments. First, Ms.
Farden contends that ALJ Hertzig erred mdfng her depressive disorder nonsevere by using
vague and imprecise terms to describe hatica¢treatment. Doc. 23 at 12-13. Next, she
criticizes ALJ Hertzig for failing to fitow Social Security Ruling (“SSR”) 96-7pld. at 13-14.
Finally, Ms. Farden complains that.J Hertzig exaggerated or sstated evidence in order to
determine that her depressive disorder was nonseklrat 14—15. | find thatvhile any error at
step two was harmless, ALJ Hertzig failecctmduct a complete credibility analysis in
accordance with SSR 96-7p at step four, reqgireversal. Because | remand based on ALJ
Hertzig's failure to adequately analyze Msrden'’s credibility, | danot address the other
alleged errors, which “may be affected bg thL_J’s treatment of this case on remanwatkins

v. Barnhart, 350 F.3d 1297, 1299 (10th Cir. 2003).

" SSR 96-7p was superseded by SSR 16-3p on March 16, 3646SR 16-3p, 2016 WL
1119029 (2016). The Court will apply SSR 96-7phiis case, however, because ALJ Hertzig's
decision was made while SSR 96-7 was sti##filect, and because both SSR 96-7p and SSR 16-
3p require that an ALJ consider the reasohyg & claimant may noegk treatment—including

the inability to afford treatmentwhich is at issue in this case.



V. Discussion

A. Step Two

Ms. Farden first asks the Court to reetlse Commissioner’s final decision because ALJ
Hertzig failed to find at step twihat her depressive disordemisevere impairment. Doc. 23 at
12-15. At step two of the sequiahevaluation process, the Abdust determine whether any of
a claimant’'s medically determinable impairnmgrdr a combination thereof, is “severé&ge 20
C.F.R. 8§ 416.920(c). To be “medically determinable,” an impairment

must result from anatomical, physiological, or psychological abnormalities which

can be shown by medically acceptatliaical and laboratory diagnostic

techniques. A physical or mental inmpaent must be established by medical

evidence consisting of signs, symptomusd laboratory findings, not only by your

statement of symptoms.

20 C.F.R. 8416.908. To be “severe,” an immpa&int must significantly limit a claimant’s
“physical or mental ability to do basiork activities.” 20 C.F.R. § 416.920(c).

Step two is designed to weedt at an early stage ofegladministrative process those
individuals who cannot possibly meet gtatutory definitiorof disability. Bowen, 482 U.S. at
156 (O’Connor, J. concurring). &daimant must make only a d&nimis showing for his or her
claim to advance beyond step two of the sequential evaluation pracesgsey, 373 F.3d at
1123. To that end, a claimant is required taldssh—and an ALJ is gelired to find—only one
severe impairmentSee Oldham v. Astrue, 509 F.3d 1254, 1256 (10th Cir. 2007) (rejecting the
argument that the ALJ erred in failing to find an impairment severe at step two where the ALJ
found other impairments were severe). “As long as the ALJ finds one severe impairment, the
ALJ may not deny benefits at step two buist proceed to the next stefray v. Astrue, 353 F.
App’x 147, 149 (10th Cir. 2009) (unpublished). Step errors are harmless “so long as the

ALJ reached the proper conclusion that [the claifeould not be denied benefits conclusively

at step two and proceeded to the re#&p of the evaluation sequenc€arpenter v. Astrue, 537



F.3d 1264, 1266 (10th Cir. 2008). Harmless errors do not warrant rer8andski v. Sanders,
556 U.S. 396, 407-09 (2009).

ALJ Hertzig determined at step two that Msrden’s depressivestirder was medically
determinable, but nonsevere. AR 848. Hehlerrfound that Ms. Farden suffered the severe
impairments of morbid obesity,rhbar spine arthritis, and mixednnective tissue disease. AR
839. ALJ Hertzig's determination that Ms. Fants depressive disorder was not a severe
impairment at step two is, therefore, harssland does not require remand because he found at
least one other impairment was severe ardicued to the nexteps in the sequential
evaluation process.

ALJ Hertzig also conducted a proper evéluain determining that Ms. Farden’s
depressive disorder was nonsevein determining the sevsyriof a claimant's mental
impairment at step two, the ALJ must consider¢laimant’s limitations in four broad functional
areas: (1) activities afaily living, (2) social functioning(3) concentration, persistence, and
pace, and (4) episodes of decomp&osg“the paragraph B factors”)see Wellsv. Colvin, 727
F.3d 1061, 1068 (citing 20 C.F.R. §§ 404.1520a(c)(3), 416.9204jc)@®)J Hertzig
thoroughly discussed each oé&tharagraph B factors in his opinion. AR 849-50. Accordingly,
he did not commit reverdib error at step two.

This is not to say, however, that the dis&piivaluation processds at step two with
regard to an impairment found to be nonsevéne ALJ must consider the limiting effects of all
of a claimant’s impairments—including those thet not severe—in determining a claimant’s
RFC at step fourDray, 353 F. App’x at 149 (citing 20 C.F.R. 88 404.1545(e), 416.945(e); SSR

96-8p, 1996 WL 374184, at *5). “[P]aragraph B’ liations are not an RFC assessment but are

820 C.F.R. §8§ 404.1520a and 416.920a were revised on March 27, 2017, and no longer recite
this particular language.



used to evaluate the severityméntal impairments at stepsd 3 of the sequential evaluation
process.”Fulton v. Colvin, 631 F. App’x 498, 505 (10th Cir. 2015) (unpublished). In her step
two argument, Ms. Farden complains that ALJ Hertzig failed to follow SSR 96-7p. Doc. 23 at
13-14. Because ALJ Hertzig did not err at step two, Ms. Farden’s argument is more
appropriately an attack on ALJ Hertzig’s cratiliy findings at step four, and the Court will
evaluate it in that light.
B. Step Four

“A conclusion that the claimant’'s mentalpairments are non-sevesestep two does not
permit the ALJ to simply disregard those inipgents when assessing a claimant’s RFC and
making conclusions at steps four and fiv&\&lls, 727 F.3d at 1068—69. An ALJ's RFC
assessment must consider both severe and renesenedically determinable impairmentsl.;
20 C.F.R. 8 416.945(e). While the ALJ is not regdito discuss every piece of evidence, an
ALJ must discuss the uncoaterted evidence he or sh@ooses not to rely upon and any
significantly probative evidendbe ALJ decides to rejectee Wall v. Astrue, 561 F. 3d 1048,
1967 (10th Cir. 2009).

When evaluating a claimant’s statent about his or her symptofesn ALJ must
perform a two-step process. SSR 96-7p, 19963KA186, at *2. First, the ALJ must consider
whether the claimant has a medically determinabfgirment that could reasonably be expected
to produce the alleged symptomisl.; seealso 20 C.F.R. § 416.929(a). As noted above, ALJ
Hertzig determined that Ms. Farden’s depressias a medically determinable impairment. AR

848.

% «A symptom is an individual's own description lois or her physical or mental impairment(s).”
SSR 96-7p, 1996 WL 374186, at *2.

10



Once the ALJ finds the existence of a meltijodeterminable impairment, the ALJ must
then evaluate the intensity and persistence of the symptoms to determine how the symptoms limit
the claimant’s capacity for work. SSR 9f; 1996 WL 374186, at *2. “For this purpose,
whenever the individual's statement about thensity, persistence, or functionally limiting
effects of pain or other symptoms [is] not substantiateoldpgctive medical evidence, the
adjudicator must make a finding on the credypibf the individual's statements based on a
consideration of the entire case recortd”

Generally, a long medical histoo§ an individual’s attempts teeek treatment for his or
her alleged symptoms and following the recommended treatment lends $ogpomdividual’s
allegations. SSR 96-7H996 WL 374186, at *7.

On the other hand, the individual's statents may be less credible if the

level or frequency of treatment is inconsistent with the level of complaints, or if

the medical reports or records showttthe individual is not following the

treatment as prescribed and thare no good reasons for this failure.

Id. Social Security Ruling 96-7p lists several epéen that an individuahay provide for failing

to seek treatmen?,including “[t]he individual may be unable to afford treatment and may not

19 The examples include:

* The individual’s daily actiities may be structured so as to minimize symptoms

to a tolerable level or eliminate theentirely, avoiding physical or mental

stressors that would exacerbate the gpmg. The individual may be living with

the symptoms, seeing a medical source only as needed for periodic evaluation and
renewal of medications.

* The individual’'s symptoms may not severe enough to prompt the individual

to seek ongoing medical attention or may be relieved with over-the-counter
medications.

* The individual may not take prescription medication because the side effects are
less tolerable than the symptoms.

* The individual may be unable to affongeatment and may not have access to

free or low-cost medical services.

* The individual may have been aduisby a medical source that there is no

further, effective treatment that can frescribed and undertaken that would

benefit the individual.

11



have access to free or low-cost medgslices.” SSR 96-7p, 1996 WL 374186, at *8.

Ms. Farden argues that while relying heavilytbe fact that she did not seek treatment
for depression, ALJ Hertzig failed to consither explanation for not doing so. Doc. 23 at 13—
14. In determining that her depressive di®o was nonsevere, ALJ Hertzig found that Ms.
Farden’s depressive disorder was nonseverause she did not seek or receive “meaningful
treatment” for the conditionSee Doc. 23 at 13-14; AR 846 (“[Ms. Farden] never maintained
meaningful mental health treatment or sought &dmental health evaluation ... does not
appear to have been evaluated by a mental hgatbssional other thdhDr. Gleaves . . . the
claimant is not shown to have maintained anytalehealth treatment after the visits to Dr.
Bulrice.”); AR 847 (“no evidence aheaningful mental health treatment and failed to appear for
a psychological consultative examination scheduh August 2013 . . . but is clearly not shown
in the record to have sustained any psychatropdication or other meaningful mental health
treatment . . .. During her return visit to Ckin February 2015, the claimant did not mention
depression.”); AR 848 (Dr. Amusa “noted that the claimant mentioned anxiety and depression
only intermittently.”). In summarizing Ms. Farderdepressive disorder, ALJ Hertzig stated:

Again, since the March 2007 alleged endate, the claimant complained

on a few occasions of marked to extreme depression or anxiety, yet remained

relatively unremarkable on most mental gsagéxaminations. She is not shown to

have maintained any meaningful psychotropic medications since 2007, never

sought formal mental health evaluatj and failed [to attend] a scheduled

psychological consultativexamination in August 2013.

AR 848. Accordingly, ALJ Hertzig concludedathMs. Farden’s “medically determinable

mental impairment of major depression, unspedifconsidered singly and in combination, did

* Medical treatment may be contrary tetteaching and tenet$ the individual’s
religion.

SSR 96-7p, 1996 WL 374186, at *8.

12



not cause more than minimal limitation in [Msré@n’s] ability to perform basic mental work
activities and was, therefore, not ‘severdd.

Although he does not specifically say so,JMHertzig necessarily concluded that Ms.
Farden’s explanation for failing to seek treatmeas not credible. Teely on the claimant’s
failure to pursue treatment as support fomdifig of noncredibility, the ALJ should consider
four factors: “(1) whether thigeatment at issue would restore claimant’s ability to work; (2)
whether the treatment was prebed; (3) whether the treatmeméas refused; and, if so, (4)
whether the refusal was Wwiut justifiable excuse.Thompson v. Sullivan, 987 F.2d 1482, 1490
(10th Cir.1993). This analysapplies to cases in which thairhant fails to pursue medical
treatment because he or she cannot afforfeg.id. at 1489-90.

During the June 2010 hearing, Ms. Farden testithat she was supposed to be seeing a
psychologist, but she did not have the finaheiaans to obtain treatment. See AR 40-41. Ms.
Farden noted that the cost of transpostatin the bus made obtaining treatment impossible
given her monthly income. ARL. This evidence provides an alternative explanation—other
than lack of functional impairment—for Ms. Fardefailure to obtain treatment. Despite this
uncontroverted evidence, ALJ Hzg did not consider th€&hompson factors. Specifically, ALJ
Hertzig failed to consider whether Ms. Fardefaiture to seek treatment was justifiable based on
her inability to afford care. ALJ Hertzig alsiid not consider thether factors, requiring
remand.

VI.  Conclusion

The ALJ failed to apply the legal standaml$SSR 96-7p when assessing Ms. Farden’s
credibility. He failed to takento account Ms. Farden’s inaityl to pay for mental health

services while at the same time relyinghanr lack of treatment for depression.

13



IT IS THEREFORE ORDERED #t plaintiff Diane Marie Farden’s Motion to Reverse
or Remand Administrative Agency Decisiong® 23) is GRANTED. The decision of the
Commissioner is REVERSED and REMANDED farther proceedings consistent with this

opinion.

A e S
%ﬁjra Fashing” <

ited States Magistrate Judge
Presidindpy Consent

14



