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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
PAUL CAIN,
Petitioner,
V. Civ. No. 15-758VJKK
JAMES FRAWNERet al,
Respondents.

MAGISTRATE JUDGE’S PROPOSED FINDINGS
AND RECOMMENDED DISPOSITION

THIS MATTER is before the Cort on Petitioner Paul Cais pro se Application for a
Writ of Habeas Corpupursuant to 28 U.S.C. § 2254 by a Person in State Custody (Doc. 1)
(“Petitior?), filed August 26, 2015,and Respondesit Answer (Doc. 10), filed December 7,
2015. On October 1, 2019Jnited States District Judge William Johnson referred this case to
the undersigned to conduct hearings as warranted, and to perform any legas apaiysed to
recommend an ultimate disposition of the case. (BgcFor thereasons set forth below, the
Court RECOMMENDS that the Petition be DISMISSED WITHOUT PREJUDIGRessMr.
Cain notifies the Court within seventedi7) days of entry of this Proposed Findings and
Recommended Disposition that he intendanttendor resubmithis Petitionto presentonly the
claimsthat he has exhausted

I. BACKGROUND

Mr. Cainis an inmate at the téro County Prison E&cility in Chaparral, New Mexico,
serving an ircustaly parole term following an owbf-custody parole violation pursuant to a
Judgment and Sentence Commitment to Penitentiadgwm Mexico v. CainCause NoD-1215-

CR-200700496 in the Twelfth Judicial District Court for the State of New Mexid®oc. 1;
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Doc. 101 at1-5, 3637.) On April 29, 2008, a jury fouridr. Cainguilty of one count of third
degree criminal sexual penetration in violation S¥ction 30-09-11(E)of the New Mexico
Statutes Annotatedld. at 1) The state district court foundr. Cainto be a habitual offender
based a oneprior felony conviction from the State of Delawdoe the crimes of manslaughter
and possession ofdeadlyweapon during the commission of a felpfig. at 67), and sentenced
him to a fouryear term of imprisonmehtand an indeterminate term ofipeervised parole of
between five and twenty yeapsirsuant tdSection31-21-10.1(A)of the New Mexico Statutes
Annotated. (Id. at 24.) The court alsmrderedMr. Cainto register as a sex offender upon his
releasefrom custody in accordance with the New Mexico Sex Offender Registraind
Notification Act, N.M. Stat. Ann. 88 29-11A-&t seq (Id. at 4, 20-22.)

On June 25, 2008Ir. Cainis trial counsel filed a Notice of Appeaf the state district
court’s judgment and sentenceld(at 28) However, thestate district court administratively
closed the matter on October 19, 20d€causdrial counsel failed to file a docketing statement.
(Id. at 31). Shortly thereafter, on November 28, 2010, Cain was releasgto community
parole. [d. at 33). In August 2012, aftevir. Cain failed to comply with his sex offender
registrationobligations the New Mexico Corrections Department arrested and the State of
New Mexico Adult Parole Board revoked liesmmunityparole. (d. at 3-48). While serving
his in-custodyparole, on May 23, 2013ir. Cain filed a petition for habeas corpus state
district court, claiming that his sentence was illead his trial counsel was ineffectivéld. at
10-23) More pecifically, Mr. Cainclaimed that (1) the enhancement of his sentence pursuant
to New Mexico’'s Criminal Habitual Offender At was unconstitutional; Z) mandatory,

indeterminate parolenderSection31-21-10.1(A)of New Mexico Statutes Annotatédiolates

! The trial court sentenced Mr. Cain to a thyearterm of imprisonmenpursuant to his conviction ofird-degree
criminal sexual penetration, and a erear enhancement ahabitual offender.(Doc. 101 at 12.)



al kinds of laws and guarante&sncluding the Fifth Amendment’s due process cla3gthe
trial court’swritten judgment and sentenceCause NoD-1215-CR-20070049&onflicted with
its oral pronouncement of sentencehich should have beemyiven precedence(4) the
presentence investigation process violdtisgrivilege against selncriminationby forcing him
to truthfully disclose previous felony convictionsmderpenalty of perjuryand, (5) his counsel
provided him with ineffective assistance by failing to file a docketing statemeatfitemt appeal
(1d.)

Following the state district court’'s summary dismissiahis habeas petitioan July 3,
2013,Mr. Caintimely petitionedthe New Mexico Supreme Coufor a writ of certiorari. Upon
the prosecution’sconcession that trial counsel had been ineffective in failiffdet@ docketing
statemenbn direct appeal, the New Mexico Supreme Court reinstated Mr'sCegjht to appeal
and remanded the matter to the state district court for appointment of appellatel ¢ofile a
docketing statement in the New Mexico Court of Appeals. (Doe & 52, 72 In his
subsequentirectappeal Mr. Cain madehe following arguments (1) thetrial court improperly
enhanced Mr. Cain’s sentence dsahitual offender basesh a Delaware convictiofor offenses
Mr. Cain committed as a juvenjléut for which he was tried as an a¢dy®) thetrial court’s
written judgmentand sentencerroneouly reflected a sentenadifferent from tle sentence the
trial judgeimposed orally (3) the evidencet trial wasinsufficient tosupport thgury’s verdict
that Mr. Cainwas guilty of thirddegree criminal sexual penetrati@nd,(4) trial counsel was
ineffective in his failure to (a) perfect a direct appeal, (b) objerhpmoper trial testimonyhat
Mr. Cain alleged was elicited from a law enforcement witness, but whidhlagpcounsel was
unable to dicern from the trial traesipt, and (c) calltwo witnesses who Mr. Cain claimed

would havedemonstrate “the credibility of his casenal the weakness of the State’¢ltl. at 84-



87.) Unconvinced by any of the issubf. Cain raised, the New Mexico Court of Appeals
affirmed his onviction in a Memorandum Opinion filed May 14, 2014, and the New Mexico
Supreme Court denied ciarari on June 17, 2014. (Doc. 10-3 at 29-58.)

Thereafter, on August 26, 2016lr. Cainfiled his federal habeas petition, raising the
following issues (1) thetrial court’'senhancement of his sentence pursuant to New Mexico’'s
Criminal Habitual Offender Atwasunconstitutional; ) the trial court’s imposition o& term of
mandatoryjndeterminate parolef from five to twenty years was unconstitutign@) the trial
court's oral pronouncement of Mr. Cain’s sentence shtade controled over its written
judgment and sentenc@l!) the presentence investigation process violatedrifth Amendment
privilege against selincriminationby forcing him todisclose previous felony convictionsder
penalty of perjury;and, (5 trial counsel was ineffective in his failure {a) challenge the
sufficiency of the evidence against Mr. Cain pretrial, (b) call withesdds.iain’s defense, (c)
“contest any of thestate’s evidence,” (d) object to dfietecord bench conferences and
guestions, (eobject to improper trial testimonthat Mr. Cain alleged was elicited from a law
enforcement witness, but which appellate counsel was unable to discern fromal thentscrip,
and €) perfect Mr. Cain’s direct appeal. (Doc. 16a8; Doc. 11 at 19.) Respondent contends
that Petitioner failed to exhaust his available stat@t remedies as to some of these claims.
(Doc. 10 at 45.)

IL. ANALYSIS

A. Exhaustion of State @urt Remedies

A federal district court may not consider the merits of a habeas petiboghirpursuant to
28 U.S.C. § 2254 unless the Petitioner “has exhausted the remedies available in shef toeirt

State.” 28 U.S.C. § 2254(b)(1)(A)To exhaust sta courtremedies, a petitioner mugproperly



present[]” the issue “to the highest state court, either by direct revielne afonviction or in a
postconviction attack.”Dever v. Kan. State Penitentiarg6 F.3d 1531, 1534 ({0Cir. 1994).

In other words, “[tjo exhaust a claim, a state prisoner must pursue it through ‘one eomplet
round of the State’s established appellate review process,’ giving theatate a ‘full and fair
opportunity’ to correct alleged constitutional errorSélsor v. Workmar644 F.3d 984, 1026
(10" Cir. 2011) (quotingd’Sullivan v. Boerckel526 U.S. 838, 845 (1999)). Thetitioner bears

the burden of showing that he exhausted all of his claims before the highestostet See
McCormick v. Kline572 F.3d 841, 851 (fCir. 2009).

A petition that contains only unexhausted claims can either be dismissedviotlzd
petitioner to return to state court to exhaust his claims, or denied on the moéniithstanding
the petitioner’s failure to exhaust his state courtades. Moore v. Schoemar288 F.3d 1231,
1232 (14" Cir. 2002) (citingRose v. Lundy55 U.S. 509, 510 (1982); 28 U.S.C. § 2254(b)(2)).
If a petition is a “mixed petitioh in that it contains both exhausted and unexhausted clées,
petitioner may eher return to state court to exhaust brsexhaustedlaims or amend and
resubmit his petition to submit only the exhausted clamfederal court Moore, 288 F.3d at
1233 (citing Rose 455 U.S. at 510). Federal “district courts may not adjudicateednix
petitions” Fairchild v. Workman 579 F.3d 1134, 115(5110th Cir. 2009) Quoting Rhines v.
Weber 544 U.S. 269, 273 (2005)).

B. Petitioner’s Claims

The Court construeRetitioner’s claimss follows?

2 Because Mr. Cain is proceedipgo sg the Court construes his pleadings liberal8ee Garrett v. Selby Connor
Maddux & Janer 425 F.3d 836, 840L("" Cir. 2005). The Court does not, howevéake on the responsibility of
serving as the litigant’s attorney in constructanxguments and searching the recorhil”



1. Claim One: lllegal Sentence

a. New Mexico'sCriminal Habitual Offender Act violatethe Eighth and Fourteenth
Amendments to the United States Constitution, and the principle of separation of
powers;

b. The state district courtimproperly relied on a prior Delaware conviction to
enhance Mr. Cain’s sentengaursuant to New Mexico’s Criminal Habitual
Offender Act

c. New Mexico’s treatment of parole as mandatory elevates parole to a
constitutional right

d. New Mexico’s mandatory, indeterminate parolainconstitutionally enhances
third-degree felony sex offendésentencedy up to twenty additional years;

e. The written judgmentand sentence against Mr. Caionflicts with the state
district court's oral pronouncement of sentgnaad the oral pronouncenrd
should control;

f. The preentence investigatioprocessviolated Mr. Cain’s Fifth Amendment
privilege against selihcrimination

2. Claim Two: Ineffective Assistance of Counsel

a. Counsel was ineffectiven failing to challenge the sufficiency of the evidenc
pretriat

b. Counsel was ineffective in failing to calvo withessen Mr. Cain’s behalf;

c. Counsel was ineffective in failing to contest any of the state’s evigence



d. Counsel was ineffective in allowing bench conferences to be held and questions
askedoff the record

e. Counsel was ineffective in failing to object to a law enforcement witness’
“illegal” testimony, andthe record wasunconstitutionallyaltered to remove the
illegal statement; and,

f. Counsel was ineffective ifailing to timely file a docketing atementon direct
appeal, therebgielaying Mr. Cain’sappealfor six and ondxalf years. (Doc. 1).

C. Mr. Cain’s Mixed Petition

In light of these proposed findings is clear thatMr. Cain present® mixed petition
containing both exhausted and unexdtad claims In particular, Mr. Cain has failed to exhaust
the claims listed in Subsectiorfa), (c), and (d) of Claim Two: Ineffective Assistance of
Counsel, aboveThis leaveghe Court to do one of four things:

(1) Dismiss the mixed petition in ientirety;

(2) Stay the petition and hold it in abeyance while Mr. Catarns to state court to

exhaushis unexhausted claims;

(3) PermitMr. Cain to dismiss the unexhausted claims and proceedexhigusted

claimsin this federal civil actionor,

(4) Ignore the ekaustion requirement altogether and deny the petition on the merits if

none ofMr. Cain’sclaims hasnerit.
Fairchild, 579 F.3d at 1156. As to the second optioowever, “[bpcause granting a stay
effectively excuses a petitioner’s failure to present his claims first tgtéte courts, stay and
abeyance is only appropriate when the district court determines thergoadscause for the

peitioner’s failure to exhaust his claims first in state courtid that Petitioner's unexhausted



claims are “potentially meritoriousdndthat “there is no indication that thetg@ner engaged

in intentionally dilatory litigation tactics.”"Rhines 544 U.S. at 27-78; see also Fairchild579

F.3d at 11553. Where getitioner’'s unexhausted claims are plainly meritless, the district court
would abuse its discretion if it were to employ staytabeyance procedures, even if there was
good cause for the petitioner’s failure to exhaustlasns first in state courtRhines 544 U.S.

at 277.

On the recordnow before it, the Court cannot find that the three prerequisites for the
stayandabeyance procedure have bemet, nor can the Court conclude that Petitioner's
unexhausted claims aggainly meritless. Tus, and bcause this Court may not adjudicate
unexhausted claims, Mr. Cais left “with the choice of returning to state court to exhdust
claims or amending and resubmitting the habeas petition to present only exlwdaists to the
district court.” Rose 455 U.S. at 510The Court notes that Mr. Cainchooses to withdraw his
unexhausted claims and pursue only his exhausted clairttss action “he could lose the
opportunity to litigate his presently unexhausted claimgederal court,” because tHatter
claims could be charamtized as “second or succesSiuwe a subsequent federal action under 28
U.S.C. § 2254.1d. at 514;see28 U.S.C. § 2244(bkee also Tapia v. Lemastdr72 F.3d 1193,
1194-96 (18 Cir. 1999).

On the other hand, NMr. Cainchoosesot to withdraw his unexhausted claims, the Court
will dismiss his mixed petition without prejudice, andmaythenchoose to pursue state court
remedies for his unexhausted claims. In arriving at his deci8lanCain may wish toassess
whether state and/or federal statutes of limitation may bar some or all of his Qkhether
exhausted or noghould hdry to pursue them in state and/or federal court. The Court notes that

athough the ongrear statute of limations to file a federal habeas petitionder 28 U.S.C. §



2254 is tolled while a properhiled application forstate postconviction or other collateral
review is pending in state courtith respect to the pertinent judgment or clak8 U.S.C. §
2244(d)(2), thestatute of limitationss not tolled during the pendency of a federal habeas petition
like the one at issue her&eeDuncan v. Walker533 U.S. 167, 1882 (2001). On the record
now before the Court it appears ti\t. Cain’s oneyear statute of limitationdegan running
ninety(90) days after the New Mexico Supreme Court denied his petition for writ of @ertoor
June 17, 2014, which is to say, on September 15, 2014. (D@&catlb8.),Locke v. Saffle237
F.3d 1269, 123-74 (10h Cir. 2001). The Courturther notes that Mr. Cain did not file his
federal habeas petition until August 26, 2015. (Doc. 1.) Responderdstifde answer
assertinghe mixed nature of the petitiam December 7, 2015. (Doc. 10.)

III. RECOMMENDATION

For the forgoing reasons, the CouRECOMMENDS that Mr. Cain’s Petition be
DISMISSED WITHOUT PREJUDICEunless Petitioner decides that he would like to move
forward with only his exhausted claims in the Petiti and notifies the Court no later than
seventeen ()7days afterentry ofthis Proposed Findings and Recommended Dispositiathe
intends to amend aresubmithis Petitionwithdrawing his unexhausted claims apdesening
only the exhausted claimgf Petitioner notifies the Courtfdis intent to amend and resubmit his

Petition, the Court will thereafter, by separate order, set a deadlindirigr the amended

F
Voidan il .
KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE

Petition.




THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF
SERVICE of a copy of these Proposed Findings and Recommended Disposition they mgy file
written objections with the Clerk of the District Court pursuant to 28 U.S.C. § 636(&)(1).
party must file any objections with the Clek of the District Court within the fourteen -day
period if that party wants to have appellate review of the proposed findingand
recommended disposition. If no objections are filed, no appellate reviewill be allowed.
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