Tierra Blanca Ranch High Country Youth Program et al. v. Felipe Gonzales Doc. 105

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TIERRA BLANCA RANC H HIGH COUNTRY
YOUTH PROGRAM, SCOTT CHANDLER,
COLETTE CHANDLER, AND BRYCE HALL,
Plaintiffs,
V. B-cv-00850 MCA/KRS
FELIPE GONZALES,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Defendant Felipe Gonzales’
(Defendant’'sMotion for Summary Judgmenf{Doc 91] Plaintiffs Tierra Blanca Ranch
High Country Youth Program (the Ranchtlee Program), Scott Chandler (Scott), Colette
Chandler (Colette), and Bryce Hall (Hal(tollectively, Plaintiffs) responded and
requested additional discoveumpder Rule 56(d). [Do®4] AfterDefendant'sSReplywas
filed [Doc. 95], Plaintiffs filed aMotion for Sur-Reply to Defendant’'s Motion for
Summary Judgment[Doc. 97] This maér is further before # Court on Plaintiffs’
Motion for Spoliation Sarions against DefendanfDoc. 101]

The Court has considered the partiagbmissions and the relevant law, and is
otherwise fully informed. Fothe following reasons, the CoUBRANTS in part and
DENIES in part Defendant'sMotion for Summary Judgmefiboc. 91]. The Court

DENIES Plaintiffs’ Rule 56(d) Request for mie to Conduct Discoverfpoc. 94] and
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Plaintiffs’ Motion for Sur-Reply to DefendamtMotion for Summary JudgmefiDoc.
97]. The Court alsdDENIES without prejudice Plaintiffs’Motion for Spoliation
Sanctions against DefendarDoc. 101]
l. Background

In September 2015 Plaintiffs filed @omplaint alleging deprivation of their
constitutional rights undet2 U.S.C. § 1983.[Doc. 1] Plaintiffsalleged that Defendant
“used deceit and intimidation to obtain centto search theibusiness premises and
subject them, participants and staff twlpnged detention and interrogation with the
intent and result of deprivinglaintiffs of rights arising wther the Fourth and Fourteenth
Amendments of the United States Constitutiowiolation of 42 U.SC. § 1983.” [Doc.
1] Plaintiff Hall also allege a violation of his First Ameament right to association.
[Doc. 1] An Amended Complainivas filed in December 2015. [Doc. Bniended
Complain)] Defendant answered [Doc. 10] and fileMation to Dismiss Plaintiff Bryce
Hall. [Doc. 11] Plaintiffs responded to tiMotion to DismisgDoc. 19] and filed a
Motion to File Secondmended Complaint[Doc. 30] On Mark 20, 2017, this Court
granted theMotion to File Secondmended Complairdnd granted in part Defendant’s

Motion to Dismiss Plaintiff Bryce Halbismissing Hall's First Amndment claim. [Doc.

! “Every person who, under calof any statute, ordinance, regulation, custom, or usage,
of any State or Territory or the District of @mbia, subjects, or causes to be subjected,
any citizen of the United States or othergo& within the jurisittion thereof to the
deprivation of any rights, privileges, eanmunities secured by the Constitution and laws,
shall be liable to the partyjured in an action at law, gun equity, or other proper
proceeding for redress ..”. 42 U.S.C. § 1983.
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75] Discovery was stayed pend resolution of Defendant'$lotion for Summary
Judgment [Doc. 63]

Plaintiffs allege in th&econd Amended Complathat the Program “is a privately
funded program for trdaled youths that provides a sitepranch life with the goal of
helping troubled teenagers tutreir lives around.” [Doc. 76, { 11] They further allege
that Hall was enrolled in the Pn@gn at the time of the everdsissue, Scott is an owner
and director of the Program and Colette owns a communityefdgomterest in some of
the Program. [Doc. 76, 11 5-7] At all nad times, Defendant was employed by the
New Mexico State Police[Doc. 76, | 8]

The following facts are undisputed. Iither January or Mg 2013, Defendant
began investigating allegations of child abwd youths enrolled in the Program. [Doc.
91, 1 2; Doc. 94, 1 2] In September 2018¢sident of the Progna was killed in a car
accident while riding in a vehicle drivday a Program staff member. [Doc. 94, SAMF
1 4; Doc. 91, 1 10; Doc. 95] A few dayseafthe accident, Defendant contacted Scott to
arrange to question people aetRanch. [Doc. 91, 1 9; Doc. 94, 1 4, SAMF 1 5] The
parties disagree over whether Defendant maelar ¢hat he would also interview youths
about the child abuse allegations, but iumlisputed that Defendant arranged with the
Children, Youth and Failies Department (CYFD) for CYFD personnel to accompany
him to the Ranch to interviewouths there. [Doc. 91, { 1Dpc. 94, SAMF { 10, 13-14;
Doc. 95] On September 30023, Defendant arrived at the Ranch with five other state
police officers as well as five staff membesf CYFD. [Doc. 91, T 14-15; Doc. 94,

SAMF { 16] Plaintiffs allege that, over objmns by the Chandlers and “[u]sing threats
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and coercion, CYFD and the New Mexi&tate Police entered the property and
interviewed the youths withoyttermission or a warrant.” [@&. 76, 1 47] Specifically,
Plaintiffs allege, on behalf dhe Program and Scott, that

90. Neither Officer Gonzales nor D had warrants or court orders
allowing them to enter the Tierradica Ranch property and interview the
youths living there on September 30, 2013.

91. There were no exigegircumstances justifyingntry onto the Tierra
Blanca Ranch property and the lengtsgven hour) detention of persons
present there on September 30, 2013.

92. Officer Gonzales wrongfully obteed consent to entry [sic] onto the
Tierra Blanca Ranch property by intohation, to wit, the presence of
Officer Gonzales and other membeifsthe New Mexico State Police and
their official vehicles.

93. Officer Gonzales wrongfully obteed consent to entry [sic] onto the
Tierra Blanca Ranch propgrby deception, to wit, ing about the intended
scope of the youth interviews by falgadtating he intended to investigate
the car accident.

94. As a result of Officer Gonzales'iliae to obtain a warrant or lawful
consent to search of the premisesl aletention of the persons therein,
Plaintiffs were subject to various amtis which have shut down or severely
limited the TBR Youth Program causingtancome and future earnings.
95. In addition to shutting down the program these actions permanently
damaged Scott Chandler's name angutation. This damage severely
limits his future earning capacity in any field of work.
[Doc. 76]
Count Il is titled “§8 1983 Unlawful Diention in Violation of the Fourth
Amendment.” [Doc. 76]Plaintiffs allege, orbehalf of Hall, thatDefendant “illegally
entered onto the Tierra Blan€aeek Ranch property and deted Bryce Hall against his

will without warrants or other legal basis,” §. 76, § 102] and that “because of the

actions by [Defendant,] and/or others unté&s command or in the course of events
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instigated by him, PlaintifBryce Hall was forcibly senaway from the Program and
deprived of his constitutional right of assdma, and the care and guidance of the . . .
Program, which he was depending on to tumlife around and kedpm out of trouble.”
[Doc. 76, T 110] Plaintiffs further allegeathafter the interviews, CYFD “directed [the
parents of youths in the Program] to mra their youths from the . . . Program because
the Program was going to be shddwn.” [Doc. 76,  60] The&econdAmended
Complaintstates that Scott was feat to “return the boys ttheir families due to the
untenable situation caused by the action€¥FD following the September 30, 2013,
interviews.” [Doc. 76,  56]
Il. Discussion
A. Defendant’'sMotion for Summary Judgment

Defendant now moves for summary judgmentthe basis of qualified immunity.
[Doc. 91] Plaintiffs oppos¢he motion and move for atidnal discovery pursuant to

Rule 56(f). [Doc. 94] Summary judgment is appropridtethe movant shows that there

2 Defendant first moved for summary judgmentDecember 14, 2016 [Doc. 51], before
the Second Amended Complaint was filed orrdha21, 2017. [Doc. 76] After briefing
was complete, the parties agreed telephonic status haagion September 6, 2017, that
the Motion for Summary Judgmeshould be considered in lighf the facts alleged in
theSecond Amended Complaartd Defendant’&nswerto it, and Defendat expressed a
need to modify higMotion so as to incorporatmatters raised in th8econd Amended
Complaint Defendant’s request was unopposedod89] Hence, this Court denied the
initial Motion for Summary Judgmemind gave permission for Defendant to file an
amended motion. [Doc. 89] ThiMemorandum Opinion and Ordeaddresses
Defendant’sMotion for Sutrmary Judgmensubsequently filed oseptember 22, 2017
[Doc. 91] and related documents. [Doc. 8&¢ponse Doc. 95 Reply] The Court will
consider only the arguments detth in the September 22, 20Motion and related
documents, and will not considarguments or statements of fact in the earlier motion.
However, to the extent both parties referetxhibits appendetb the December 2016
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IS no genuine dispute as to any material &awd the movant is é@tled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). nter this Rule, “the mere existence of some
alleged factual dispute between the partigill not defeat an otherwise properly
supported motion for summary judgment&nderson v. Liberty Lobby, Inc477 U.S.
242, 247-48 (1986). Ratherolply disputes over facts that might affect the outcome of
the suit under the govang law will properly preclude thentry of summary judgment.”
Id. at 248. Generally, the moving party betwes burden of demonstrating the absence of
a genuine issue of material facdee Shapolia v. Los Alamos Nat'l La#92 F.2d 1033,
1036 (10th Cir. 1993) (citations omitted)The moving party need not negate the
nonmovant’s claim, but rathenust show “that there is absence of evehce to support
the nonmoving party’s case.Celotex v. Catreft477 U.S. 317, 32%1986). Once the
moving party meets its initial burden, the namwimg party must show that genuine issues
remain for trial “as to thosdispositive matters for which it g@es the burden of proof.”
Applied Genetics Int’l Incv. First Affiliated Secs., Inc912 F.2d 1238, 1241 (10th Cir.
1990) (citation omitted). Theonmoving party cannot relypon conclusory allegations
or contentions of counsel to defeat summary judgnsest,Pueblo Neltorhood Health
Ctrs., Inc. v. Losavio847 F.2d 642, 649 (10tir. 1988), but rathemust “go beyond the
pleadings and by [its] own affidavits, or biye depositions, answeto interrogatories,
and admissions on file, designate specificdattowing that there is a genuine issue for

trial.” Celotex 477 U.S. at 324 (internal quotationarks and citation omitted). Upon a

motion and related documenf®oc. 51; Doc. 61;Doc. 71] in addition to exhibits
appended to Documents 91, a@4d 95, the Court will refer tihose exhibits as well.
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motion for summary judgment, “[tlhe court musinsider factual inferences tending to
show triable issues in the light most faabole to the existencef those issues” and
“consider the record in theght most favorable to thg@arty opposing the motion.”
United States v. O'Blo¢ck’88 F.2d 1433, 1435 (10th Cir. 1986). If the responding party
fails to properly address the movant’'s asse of fact as required by Rule 56(c), a
district court may “grant summary judgnieif the motion andsupporting materials—
including the facts considered undisputed—show that the mhasantitled to it.” Fed.

R. Civ. P. 56(e)(3).

The doctrine of qualified immunityshields government officials performing
discretionary functions from suit and liabilifgr civil damages “unless their conduct
violates clearly establishesfatutory or constitutional righitof which a reasonable person
would have known.”Eaton v. Meneley379 F.3d 949, 954 (10tir. 2004). “[W]hen a
defendant raises the defense of qualifi@enunity, the plaintiff ha the initial two-part
burden to show that (1) a reasble jury could find fast supporting a violation of a
constitutional right, which (2) was clearlytalslished at the time of the defendant’s
conduct.” Sweat v. City of Las Crucedo. 15-CV-0226 RB/SMV, 2016 WL 9087264, at
*3 (D.N.M. Apr. 21, 2016)seeCillo v. City of Greenwood Vill.739 F.3d 451, 461 (10th
Cir. 2013). “The relevant, dispositive inquity determining whether a right is clearly
established is whether it would be clearataeasonable officer that his conduct was
unlawful in the situation.” Cortez v. McCauley478 F.3d 1108, 1114 (10th Cir. 2007)
(internal quotation marks and citation omitted) plaintiff ordinarily demonstrates that a

law is clearly established hgferencing a Supreme Court ©enth Circuit decision on
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point, or showing that the clearly establidh&eight of authority from other courts has
determined the law to be #se plaintiff maintains.Medina v. City & County of Denver
960 F.2d 1493, 1498 (10th Cir. 1992). Onlyhé plaintiff satisfies both elements does
the defendant bear the normal burden ofsilmary judgment movant of “showing that
no material factual issues remain tdede his claim of qualified immunity."Pallottino,

31 F.3d at 1026 (quotinigosaviq 847 F.2d at 646).

Consistent with this framework, the Couwvill first examine whether Plaintiffs
have raised a question of faxg to whether Defelant violated their constitutional rights,
then address whether the lawsadearly established such that a reasonable officer would
have known that his conduct wasawful under the circumstances.

1. Whether Defendant Violated Plaintiffs’ Fourth Amendment Right to be Free of
Unreasonable Searches and Seizures

Defendant asserts that heeistitled to qualified immuity because Colette and/or
Scott consented to his entry to the Rancid, dherefore, he did not violate Plaintiffs’
Fourth Amendment rights. Plaintiffs argtleat any consent givelny Colette or Scott
was coerced by Defendant's trickery aemanding and threatening behavior.
Alternatively, they argue thauestions of material factgelude summary judgment as to
whether Scott or Coletteoluntarily consented to Defenu&s entry onto the property.
[Doc. 94]

The Fourth Amendment provides:

[t]he right of the people to be securetheir persons, houses, papers, and

effects, against unreasonable seardmas$ seizures, shall not be violated,
and no [w]arrants shall issubut upon probable cajssupported by [o]ath

Page8 of 39



or affirmation, and particularly desbmg the place to be searched, and the
persons or things to be seized.

“It is a basic principle of Fourth Amendmentwia . . that searches and seizures inside a
home without a warrant aregaumptively unreasonable.Kentucky v. King563 U.S.
452, 459 (2011) (internal ugtation marks and citation aied). “But . . . this
presumption may be overcome in some cirstamces because the ultimate touchstone of
the Fourth Amendment iseasonableness.”Id. (alterations, internal quotation marks,
and citation omitted). Wheneh~ourth Amendment is imphted, the Government bears
the burden of demonstrating that a watravas not required because an exception
applied. SeeUnited States v. Jeffer842 U.S. 48, 51 (1951) (sitag that “the burden is

on those seeking the exemption [from the warragtiirement] to showhe need for it”).

One such exception to the Fourth Amermait's warrant requirement is voluntary
consent. When officers obtanoluntary consent to enter a home, a warrantless search or
seizure is not unconstitutionabeeUnited States v. LopeZ77 F.2d 543548 (10th Cir.
1985). To establish that there was voluptaonsent, “(1) there must be clear and
positive testimony that consent was ungquojal] and specific and freely and
intelligently given; [and] (2 the Government must prov@nsent was given without
duress or coercion, express or impliedld. (internal quotation marks and citation
omitted). “[T]he courts indgle every reasonable presurop against the waiver of
fundamental constitutional righsd there must be convinciegidence thasuch rights
were waived.” Id. (alterations, internal quotation nka and citation omitted). Consent

may be demonstrated by actions, eatthan communicated verballyseeUnited States
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v. Payan 905 F.2d 1376, 1379 (10th Cir. 1996pnsent given where the officer “asked
[the defendant], ‘would you md opening the trunk,” andhe defendanthad done so
without hesitancy or comment”).

Consent may be rendered involuntang., coerced, by use of “physical
mistreatment, use of violence, threats, atseof violence, promises or inducements,
deception or trickery.”United States v. McCurdy0 F.3d 1111, 111@10th Cir. 1994).
Other factors include the numbarofficers present and théngsical and mental capacity
of the defendant.SeeUnited States v. Jone301 F.3d 1300, 1318 (10th Cir. 2012).
“[G]overnment actions are coercive when theply an individual has no right to refuse
consent,” or that there will be “punitivemifications” for refusal of consentUnited
States v. Harrison639 F.3d 1273, 1279 (10th Cir. 20 (internal quotation marks and
citation omitted). No one factas dispositive; rather, the Court must assess the totality
of the circumstances.United States v. Gay774 F.2d 368, 3& (10th Cir. 1985)
(“Whether a consent was voluntary or was pineduct of coercion or duress, express or
implied, is to be determineby the totality of the cineamstances.”). Whether a person
gave voluntary consent is judged by arjecbive standard: “what would the typical
reasonable person have understood by the egehagtween the officer and the suspect?”
United States v. Waupeken®r3 F.2d 1533, 1535 (10thrCiL992) (internal quotation
marks and citation omitted). Thus, a plaintifisliefs about the exelnge are immaterial
to the extent they diffdfrom what a reasonable perseould have understood.

“[T]he test for existence of a ‘show afithority’ is an objetive one: not whether

the citizen perceived that leas being ordered to restritis movement, but whether the
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officer's words and actions would have nveyed that to a reasonable person.”
California v. Hodari D, 499 U.S. 621, 628 (1991). For exampleUnited States v.
Iribe, our Tenth Circuit held that there was n@m@ion where, althazh there were five
officers present, the exchge between the officersn@ the consenting person was
“cordial and spoken in i@ volume[,] [n]Jo promises or thaés were made in an attempt to
extract her consent[, and she] . . . signembmsent to search form[ which] contained a
clause discussing the right to refuse conhseftl F.3d 1553, 1557&(10th Cir. 1993).

In Wilson the Court held that what began asconsensual encoten evolved into a
nonconsensual seizure when the officers nfattdements about ¢hlegality of Wilson’s
refusal, and order[ed her] to go get hensr . . . they would do it for her, after
persistently asking her to do soWilson v. Jara866 F. Supp. 24270, 1298 (D.N.M.
2011),aff'd, 512 F. App’x 841 (10th Cir. 2013).

Finally, “when the prosecution seeks tstjty a warrantless search by proof of
voluntary consent, it is not lited to proof that consent wagiven by the defendant.”
United States v. Matlogk15 U.S. 164, 171 (1974). Insted#lde prosecution “may show
that permission to search was obtdinfeom a third party who possessed common
authority over or other sufficient relationphio the premises or effects sought to be
inspected.” Id. “[A] third party has autbrity to consent to a search of property if that
third party has either (1) mutual use of {@perty by virtue ofjoint access, or (2)
control for most purposes over itUnited States v. Rifl164 F.3d 1323, 1329-30 (10th
Cir. 1999). The husband-wife relationship givise to such a presytion of authority.

Id. at 1330.
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The Facts Leading to Consent

The following facts are undisputed extegs noted. On September 24, 2013,
Defendant contacted Scott seeking to intem&xott and residents of the Program and to
arrange a time for the interviews. While thetigs agree that this call took place, they
disagree on whether it was clear from the calt tbhefendant wished to interview all of
the residents and whether Scottesgl that he could do soSdeDoc. 51-1, Gonzales
affidavit, § 11; Doc. 94, pg. 46, Scott affidia 11 5, 6, 10] The transcript of the
September 24 call includes the following exchanges:

FELIPE GONZALEZ: Like I said, | would liketo get everybody’s side
of the story as far as my investigation and their investigation because
unfortunately it's [sic] all links togethe They are kids at your ranch still.

SCOTT CHANDLER: I'm trying to understand. Like the guys involved
in the accident, is it regarding the a@md? Or [sic] itregarding all this
other stuff?

FELIPE GONZALEZ: It's going to regard bothunfortunately. Hello?
Are you there Mr. Chandler?

SCOTT CHANDLER: Yes.
[Doc. 51-2, Tr. 9/24/13, 23:15-24]

FELIPE GONZALEZ: Okay. Well unfortunately- How many kids total
do you have in the ranch?

SCOTT CHANDLER: Thirteen.
FELIPE GONZALEZ: Oh, okay. | thought it walike twenty something.
SCOTT CHANDLER: No.

FELIPE GONZALEZ: Okay. Thirteen.
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[Doc 51-2, Tr. 9/24/13, 32:13-1%Isewhere in the transcrigcott refers to “pulling out
those guys,” apparently referring to selectingw of the youth residds for interviews.
[Doc. 51-2, Tr. 9/24/13, 35:5-6] Durintpe conversation, Scott voluntarily suggested
that the interviews take place at the ranffoc. 51-2, Tr. 9/24/1335:1-7; Doc. 91, | 12;
Doc. 94, § 7] Defendantnd Scott agreed that the inteews would take place on
Monday, September 30, 2013, at 10:00 a[Poc. 51-2, Tr. 9/24/13, 35:9 — 36:16; Doc.
91, 1 13; Doc. 94, 1 8] Scott was not infedrthat Defendant would be accompanied by
CYFD personnel. [Doc. 94, SAMF |1 13-14; Doc. 95]

On the morning of September 30, 20D&fendant, five other New Mexico State
Police officers, and five representatives ©¥FD arrived at the Ranch to conduct
interviews. [Doc. 91, § 14; Doc. 94, 1 SAMF § 16 (stating number of officers and
CYFD personnel); Doc. 95] They wereogped at the property gate by Colette, who
called Scott on a speaker phone. [Doc. 915Doc. 94, 1 10, SAMF { 18] Defendant
then spoke with Scbbon speaker phone regarding tember of youths who would be
interviewed. [Doc. 51, Exh C (transcript 9/30/13 call); Doc. 61, Exh. 6 (Colette
affidavit,  5); Doc. 91, 5; Doc. 94, T 10SAMF | 23-27; Doc95] During the
conversation, Defendant stated to Scott thatis@ed to interview all of the residents of
the Program. [Doc. 51-3, Tr. 9/30/13, 2:12-8 Doc. 91, T 16; Doc. 94, { 11] The

exchange was dellows:
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SPEAKER 2% Pretty good. We're out here at the ranch. | see there’s
some kind of misunderstanding hesa what was supposed to happen
today. It was under my impression tled were both on the same page on
interviewing all thirteen children.

SCOTT: No. You told me when you catleand you left a voicemail that
you needed to interview the othat were from the wreck.

SPEAKER 2: No.

SCOTT: Not all the boys were in the erk. You said, your words were,
“uniforms already interviewed thegyuys” but you had to follow up.

SPEAKER 2: With those kids including [sic], because that's why | had
asked you how many kids totdd you have at the ranch.

SCOTT: You told me you thought we haaenty kids and told you we
had thirteen. You didn’'t say yoweeded to interew all thirteen.

SPEAKER 2: | said | have that investigaticdhat was given to me by Mr.
Cohen [the child abuse investigatioahd | need to investigate those
allegations as well.

SCOTT: That’'s why | asked you. | g8 “so you're asking these guys
from the wreck stufabout — “I told you, you wergoing to ask them only
stuff about the wreck and you said, iyou’'ll be asking them stuff about
both.”

SPEAKER 2: Yeah. That was all thirteen kids.

SCOTT: My impression it was boys from the wreck. That was what |
understood and when yaalled you said you needed talk to the boys
from the wreck.

SPEAKER 2: Okay. Obviously therg’a misunderstanding.

SCOTT: | wanted those guys so that thegt went and did their ordinary
day and held back the guys you needed.

[Doc. 51-3, Tr. 9/30/32, 2:17-3:21]

® Plaintiffs agree for purposes of thiotion that “SPEAKER 2” is Defendant “or another
officer working under his dection as lead investigator.” [Doc. 94, pg. 88eDoc. 91,
19 15-19 (stating that the conversation trabsd is between Defendant and Scott)]
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During the conversation, Defendant statkdt Scott could not be present while
the interviews with the youths took placecaase Scott was “listed as a suspect.” [Doc.
51-3, Tr. 9/30/13, 5:20-25; Doc. 91, 1 17; Déd, 1 12, SAMF § 25] He further stated
that no one other than law enforcement orFDYpersonnel could be in the room when
interviewing victims of childabuse. [Doc. 51-3, Tr. 9/30/18:4-6; Doc. 91, § 17; Doc.
94,  12; SAMF ¢ 25] Defeadt offered to retrieve &youth residents who were
working offsite and bring therto the Ranch to start the imigews, but Scott stated that
he could send somebody to get them. [D&t-3, Tr. 9/30/13, 7:4-12; Doc. 91, { 18;
Doc. 94, 13, SAMF 11 26-27]

At the end of the conversation the phomas passed back to Colette. [Doc. 91,
119; Doc. 94, 1 14] Defendant statesttli[flollowing [Colette] concluding her
conversation with [Scott], [Defendant] askéflp | guess for now, aree able to go in
and out?’ to which [Colette] responded, ‘yeahaaea go in and . . . yeah_et’s just get it
going.” [Doc. 91, 1 20; Doc 5% (Conv. w/ Colette), Tr. 2, 80/13, 6:8-16] Plaintiffs
dispute that the transcript cited by Defendampipsuts this assertion and state that “[i]t is
impossible to discern from the transcript pd®d who was speaking to [Colette] . . . and
the context of the discussion is not cldaom the transcript.” [Doc. 94, § 15]
Nevertheless, Plaintiffs do not disputeatthColette ultimately gave permission for
Defendant and the others to enter the propdidoc. 94, SAMF § 30] Thus, the precise
statement permitting access—and the partéispute over it—is immaterial at this

juncture.
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A few hours after Defendant’s arrival aafter Defendant and some officers ate
lunch provided by Colette, the ydstreturned to the Ranchdaimterviews began. [Doc.
919 23; Doc. 94, 1 17] Hall waone of the residents interwied. [Doc. 91,  24; Doc.
94, 1 18] Defendant did notisenally interview Hall. [Doc91, | 25; Doc. 94, 1 19]

With this background imind, the Court will eamine each count in tiféecond
Amended Complaini turn.

Count I: The Program’s and Scott Chandler Claims for 8§ 1983 Unlawful Entry and
Unreasonable Search and Seizure and Mabigs Prosecution in Violation of the
Fourth and Fourteenth Amendments.

Claims by the Program

As a preliminary matter, the Court notes that, inSleeond Amended Complaint
Plaintiffs assert a Fourth Amendment claim mehalf of the Program. [Doc. 76] It is
undisputed that the Programassole proprietorship owned Bgcott. [Doc. 76, 1 9; Doc.
91, 1 1; Doc. 94, § 1] Defendant argulat the Program’s claim must be dismissed
because, as a sole proprietgostthe Program has no legakitity separate from Scott.
[Doc. 91, pg. 7] SeeTwo Old Hippies, LLC v. Catch the Bus, LLT34 F. Supp. 2d
1221, 1225 (D.N.M. 2011) (stating thatsale proprietorship “has no legal identity
separate from the proprietor himself”); lilNm M. Fletcher, et al., Cyc. of the Law of
Corp. 8 23 (stating that “[agole proprietorship is merely a designation assigned to a
manner of doing business by arividual who is solely regmsible for all of the debts
and obligations of the businesy) legal distinction exists teeen the individual and the

business.”). Plaintiffs do notgpond to this argument. [Do@84] The Court agrees with
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Defendant that, because itirgdistinct from its owner, @ole proprietorship “does not
have standing to sue in its own rightGeneva Coll. v. Sebeliu829 F. Supp. 2d 402,
429 (W.D. Pa. 2013)pn reconsideration in par(May 8, 2013);Crane Const. Co. v.
Klaus Masonry 71 F. Supp. 2d 1138144 (D. Kan. 1999)stating that “a sole
proprietorship is unable to bgrsuit in its own name”). Hee, to the extent the Program
asserts any claims, they must be dismissed.

Whether the FourthAmendment Applies

Defendant next argues that the Fourthelaiment’s protections do not apply here
because “neither a search or seizure @f plhoperty nor a search or seizure of Mr.
Chandler’s person was conducted on Septam30, 201[3].” [Doc. 91, pg. 10]
However, inPayton the Supreme Court held thathé Fourth Amendment has drawn a
firm line at the enince to the house®” United States v. Reeves24 F.3d 1161, 1165
(10th Cir. 2008) (quotingPayton v. New Yorki45 U.S. 573, 590 (1980 ¥nited States
v. Lindgren No. CRIM.A. 11-10019-032013 WL 147369, at *6 (DKan. Jan. 14, 2013)
(“The physical entry of the home is the cheefl against which the wding of the Fourth
Amendment is directed.” (internal quotationarks and citation omitted)). Moreover,

“[tlhe Supreme Court has rejected the prafpas that the FourttAmendment offers no

* Neither party indicates whether the Chansllived at the Ranch. In PlaintiffSecond
Amended Complainthey state the Ranch was thea@dlers’ “business premises” and
that Hall “resided” there. [Do&@6, 11 1, 41] Hence, it apgrs that only Hall lived at the
Ranch. In any case, “[tlhe Warrant Clause of the Fourth Amendment protects
commercial buildings as well as private homes.. Th[e Supree] Court has already
held that warrantless searche® generally unreasonablendathat this rule applies to
commercial premises as well as homeBlarshall v. Barlow’s, InG.436 U.S. 307, 311

12 (1978).
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protection against governmenttgninto a home unless the enis to conduct a ‘search’
for or ‘seizure’ of the fruits or instrumentalities of crimeWalsh v. Erie Cty. Dep’t of
Job & Family Servs.240 F. Supp. 2d 731, 7484.D. Ohio 2003) (citingCamara V.
Municipal Court,387 U.S. 523, 526 (1967)). Consigtevith this principle, our Tenth
Circuit has stated that, “[o]f course, a polad&icer's mere entry or trespass into a home
without consent is enough to constitute a search, offerred to in the case law as an
‘unlawful entry,” Reeves v. Churchicd84 F.3d 1244, 1258 0Qth Cir. 2007), and that
“if an individual’'s decisionto open the door to his home to the police is not made
voluntarily, the individual is seized inside his hom&éeves524 F.3d at 1168. Hence,
Defendant’s argument that the Fourth émiment simply does not apply here is
unavailing. Seelopkoff v. Slater898 F. Supp. 767, 773 (D. [001995) (stdng that the
“[d]efendants have cited no authority, and t@isurt has found none, that supports [the
dlefendants’ argument that entry into an &pant without a warrans justified if it does
not result in a person being asted or taken into custody”).

Whether Colette or Scott Consented to Entry

The next question is whether Plaintiffsveashown a question déct surrounding
whether Colette or Scott voluntarily consented to Defendant’s entry to the Ranch. If, as
Defendant argues, the undispditfacts show that Coletésd Scott voluntarily consented
to Defendant’s entry, then there was no atutgbnal violation and td Court’s inquiry is
complete. In that case, Defendant wouldeinéitled to qualified immunity. If, on the
other hand, Plaintiffs demonstrate that ¢hés a factual question precluding summary

judgment as to whether Colette’s and Seotibnsent was coerceithen the Court must
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go on to determine whether thenstitutional right allegedly slated was clear such that
Defendant would havienown his conduct was illegal.

The parties devote substeah portions of their argumés to whether Defendant
misrepresented his intent 8cott in the days leading up &ptember 30, 2013, and to
what Scott knew about Defendanthvestigation and when lkeew it. The parties argue
over what was said duringdtSeptember 24, 2013 call, whether there was a second call
on September 27 or 28, 2013, what was daithg the second call, and what Scott knew
about the scope of the interwis before September 30, 2013. [Doc. 91, pg. 11; Doc. 94,
pg. 26-29] Both partieseliance on these calls, hewer, is misplaced.

To the extent Defendant relies on Seottbnsent during thBeptember 24, 2013
phone call to Defendant’s entry to the Ranch, suaisent, if any, is relevant only to the
extent it informs the Court’s analysis Gblette and Scott’'s consent on September 30,
2013 at the gate to the Ranch. This idbecause it is clearly established that consent
may be withdrawn.SeeUnited States v. Torre$63 F.2d 1019, 102{10th Cir. 1981)
(stating that “[tlhe question as to whetljeonsent] was [withdrawn] is . . . a factual
one”). Thus, even if Scott hadjreed to the interviews dugrtalls on September 24th or
28th, viewing the facts in the light most favdealo Plaintiffs, it is clear that Colette
stopped Defendant and the other officers @YdD personnel at the gate to the Ranch
because the circumstances surrounding tahy differed from her expectation based on
the calls. [Doc. 91, 1 15 (Defendant statingt he was “not peritted entrance onto the
property” when he arrived at the Ranch); D@4, 1 10, SAMF { 18; Doc. 19] Similarly,

Scott expressed several times during thelsgreahone call on Septdrar 30, 2013, that
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he had not given consent for Defendant torinésv all of the youths at the Ranch about
both the accident and the child abuse allegati [Doc. 94, SAMF § 27; Doc. 95; Doc.
51-3, Tr. 9/30/13] Hence, viewing these faatsl their implications in Plaintiffs’ favor,

any consent given during the phondiscavas withdrawn at the gate&SeeManzanares v.
Higdon 575 F.3d 1135, 1143 (10th Cir. 2009) (recognizing that “consent which waives
Fourth Amendment rights may be limited, gualtl, or withdrawn” (internal quotation
marks and citation omitted)* Wayne R. LaFave, SearéhSeizure § 8.2(f) (5th ed.)

(“A consent to search is not irrevocaldaed thus if a person efttively revokes his prior
consent prior to the time theearch is completed, thehe police may not thereafter
search in reliance upon the earlier consent.”)

For their part, Plaintiffs rely on & September 24, 2013 call to argue that
Defendant used *“trickery” to obtain Scetttonsent to access the property, and cite
Harrison, in which the Tenth Circuit stated that “the Fourth Amendment can certainly be
violated by guileful as well as by forcibiatrusions into a constitutionally protected
area.” 639 F.3d at 1278—T@ternal quotation marks arwkation omitted). Noting that
it has “repeatedly held that deception andkery are among the factors that can render
consent involuntary,” the Court went on tstate that whether the Government
“misrepresent[ed] the nature of th[e] investigatiis considered as part of the totality of
the circumstances surroundioonsent to searchd.

Plaintiffs’ reliance orHarrison is misplaced becausethe time Scott and Colette
agreed to allow Defendant onfee Ranch property, any megresentation or obfuscation

about the nature of the investigation had bekminated. Plaintiffs do not dispute that
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Defendant told Scott, while ¢hphone was on speakéhat 1) he wished to interview all

of the youth residents, 2) the investigatiwas about both the accident and the child
abuse allegations, and 3) Scott was a susgéuic. 61, pg. 10, T 19; Pg. 11, 11 20, 24;
Doc. 51-3, Tr. 9/30/13, 5:2052 2:17-3:21] Hence, assing that Defendant concealed
or misrepresented these facts prior to Sep&er30, 2013, ty were revealed during that
phone call. Colette and Scottere therefore fully informeds to the nature of the
investigation by the end oféhcall. The Court concludes that the telephone calls leading
up to Defendant’s arrival atéhRanch gate are relevant omdythe extent they had an
impact on the voluntariness of either Colattend/or Scott's consent on September 30,
2013.

Plaintiffs argue that Colette’s and $® consent was coerced because of the
number and type of officergresent and because Defendant “demanded” access to the
property and threatened to takestody of all of the youthesidents. [Doc. 94, pg. 57,
Colette affidavit, 11 9, 12, 14; Doc. 94, pg, &ott affidavit, 1 227; Doc. 94, pg. 46,
Scott affidavit, Y 18, 19, 25, 26] Afterview of the record, the Court finds that
guestions of fact preclude summary judgmenthos issue. First, it is undisputed that
Defendant was accompanied fiye other officers and fiveCYFD personnel, whereas
Colette and Scott were expieg only Defendant and “a colgoof”’ officers. [Doc. 94,
pg. 57, Colette affidavit, 1 3, Doc. 91, 1 14; Doc. 94,91 SAMF {1 13, 14; Doc. 95]

It is also undisputed that Defendant dhat tell Scott that CYFDpersonnel would be

present to interview the youths. [ld.]
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Second, Plaintiffs submittedfigavits by Scott and Cotte stating that Defendant
“demanded” entry to the Ranch and thatgehese of Defendant’'s conduct, they did not
feel free to refuse consent. [Doc. 94, g, Scott affidavit; Doc94, pg. 57, Colette
affidavit] Both Scott and Colie state that Defendant threaéd to take the youths away
from the Ranch if they did not consent. [D@¢, pg. 57, Colettefiedavit, 1 9, 12, 14;
Doc. 94, pg. 46, Scott affavit, 1 18, 19, 25, 26see Doc. 94, SAMF{Y 28, 30]
Defendant does not disputeetihatter assertion in hiReplyas required by Local Rule
56.1(b), which provides that “[the Reply musintain a concise statement of those facts
set forth in the Response which the movaspdies or to which the movant asserts an
objection” and that “[e]ach faahust be lettered, must refeith particularity to those
portions of the record upon vdh the movant relies, and musghate the letter of the non-
movant’'s fact.” Instead, he states thaaiRtiffs’ additional facts “do not controvert
Defendant’s material facts which Defendaglies upon for summarnudgment” and that
“Plaintiffs’ facts are therefore immaterial.” 2. 95, pg. 1] “An sasertion of relevancy,
without more, does not specdlly dispute an enumerated undisputed fact but rather
constitutes argument of counsel.Martinez v. RomeroNo. CIV-11-785 ACT/WDS,
2012 WL 13071884, at *3 (IN.M. Nov. 19, 2012).

Instead, Defendant argues elsewhere irRaplythat Plaintiffs’ assertions that he
threatened to remove the youtire contradicted by the recaadd points to the transcript
of his conversation with Scott on the speakwssne. [Doc. 95, pg. 10-11; Doc. 51-3] He
argues that “when opposing parties tell two défe stories, one of which is blatantly

contradicted by the record, so that no reabtejury could believéd, a court should not
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adopt that version of the fact [Doc. 95, pg. 3 (quotinfhomson v. Salt Lake Cjty84
F.3d 1304, 1312 (10th Cir0R9) (alterations omitted)].

Defendant’s argument is unavailing for several reasons. First, it is unclear from
the transcripts whether thegncompass the entirety of conversations at the gate. For
instance, none of the transcripts inclsicee greeting between Defendant and Colette,
suggesting that there @sportion of their interaction not gtured. Similarly, there is no
evidence of how much time, if any, elagdsetween the convetsan with Scott on the
telephone and the subsequeahversation with Colette, avdhat, if anything, was said
during that time. $eeDoc. 51-3, 51-4] Moreover, a third transcript provided by
Plaintiffs is unclear as to the identity die speakers andedhtime the conversation
occurred. [Doc. 61, pg. 59denoting the speakers dfelipe Gonzales,” “Mrs.
Chandler,” and “Male2,” but ab indicating that it is unclear whether one of the males
speaking is Defendant)] Hes, the Court cannot find, baken this record, that the
transcripts are complete represetasi of the exchanges at the gat€f. Seidel v.
Crayton No. CV 15-00925-MV/CG, @7 WL 4737254, at *{D.N.M. Oct. 19, 2017)
(stating that a plaintiff's assertions are not “blatantly contradicted by the record” where
“the video d[id] not clearly showhether [the officd applied any force to [the plaintiff
because t]he placement of the camera antbttaion of the [p]laitiffs’ SUV obscure[d]
the positions of [the officer’'s] hands and arms and [the plaintiff's] body”).

Second, Defendant implies that dfidavit submitted bya nonmovant does not
constitute evidence in ¢hrecord. But “[a]s Ing as an affidavit is based upon personal

knowledge and sets forth facts that wouldadenissible in evidencesuch averment of a
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party is legally competent toppose summary judgment, withstanding its inherently
self-serving nature.” Williams v. Shields77 F. App’x 501,503 (10th Cir. 2003)
(alteration, internal quotatiomarks, and citation omitted3eeHall v. Bellmon 935 F.2d
1106, 1111 (10th Cir. 1991) (stagy that affidavits may createquestion of fact and that
“affidavits must be based upon personal Wiealge and set forth facts that would be
admissible in evidencepaclusory and self-serving affidavits are not sufficient”); Fed. R.
Civ. P. 56(c)(1) (stating that a nonmovant nsapport its assertions of fact by referring
to “materials in the recordincluding depositions, documents, electronically stored
information, affidavits or declarations....” (emphasis added). IWilliams for
example, an affidavit by the defendant sitthat he was released from prison on July
11, 2000, was valid to estissh a question of materidiact even though it was
contradicted by other evidengethe record, such as prison records, showing that he was
released on July 10, 2000. 77 F. App’x at 5¥:Hall v. Queensbury Union Free Sch.
Dist, 147 A.D.3d 1249, 1252 (N.YApp. Div. 2017) (“While the affidavit . . . was
contradicted by other evidende the record, such conttigtions presented credibility
determinations, which [the] Supreme Court shdhdse left to be redeed by the trier of
fact”).

Finally, cold transcripts do nothing teesolve the conflict in the parties’
characterization of Defelant’s conduct and the encounter as a whole, as it is impossible
to determine the tonand tenor of the conversation from the teeeUnited States v.
Williams, No. 2:09-CR-27-FTM-29DNF2010 WL144870, at *5 (M.D. Fla. Jan. 8, 2010)

(“The disadvantage of reviewiray‘cold’ transcript is that aourt is unable to discern the
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nuances of language, tonefleéction and demeanor.”;f. Benavidez v. Shutiy@2015-
NMCA-065, 1 27, 350 P.3d 1234oncluding that “interpreten of [a] video gives rise
to a dispute over material fattwhere the officers’ and defdant’s conduct depicted in
the video could be interpreted several ways).

The Court concludes that Plaintiffs hademonstrated that a material question of
fact exists as to whether 2adant’s statements, conduat,demeanor, under the totality
of the circumstances including the number &k of officers and interviewers present
and the alleged threat to remove youthsnfthe Ranch, unlawfullgoerced Colette’s or
Scott’s consent for his entonto the Ranch propertyCf. Walsh 240 F. Supp. 2d at 748
(holding that “a reasonable jury coulddi that any putative consent given by Mr. Walsh
was coerced byeferences to removal ofdlchildren if oppasion continuec detention
of the family; friskof the fatherthe number, office, and powef the county officials and
city officers presentand the apparent (or, at leastetitened) arrest of Mr. Walsh for
obstruction of official business” (emphasis added&delman v. SmithNo. 2:13-CV-
0096-ABJ, 2015 WL11090921, at *9 (D. Wyo. Aug. 10, 2015) (“Because of the
disparity in the [d]efendants’ and [p]laintiffdepiction of events, which the audio tape
does not resolve, the [c]ournfis that there are disputeatts, specifically whether [the
plaintiff] gave her consent for [the d]efdant to enter [her] home, which a reasonable
juror could resolve in favor oéither side on the issue of whether [the d]efendants

violated [the p]laintiffs’ Fourth Amesiment right to be free from unreasonable
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searches.”yeconsideration deniedNo. 2:13-CV-0096-ABJ, 2015 WL 11108640 (D.
Wyo. Oct. 30, 2015).
Count Il: Hall's Claim for 8 1983 Unlawful Detention inViolation of the Fourth
Amendment
Defendant argues that 1) he is not #ppropriate defendarior Plaintiff Hall's
Fourth Amendment claim becauke did not personally intaew Hall, and that 2) “the

undisputed facts in this casdemonstrate that the intesw of Plaintiff Hall was a

> The parties devote much of their briefingtte issue of Scott'somsent. They do not
address the significance, if any, of the undisdulact that Scott v&anot present at the
gate. “[Supreme Court] caséismly establish that polie officers may search jointly
occupied premises if one tife occupants consentsFernandez v. Californial34 S. Ct.
1126, 1129 (2014) (footnote omittedheeUnited States v. Garcja861 F. Supp. 996,
1004 (D. Kan. 1994) (discussimdatlock 415 U.S. 164, and stating thatNfatlock “the
joint occupant had her own right to consémta search of the mises and that the
defendant had assumed the tis&t she might exersge that right while he was away from
the residence.”). However, “a physically pees inhabitant's express refusal of consent
to a police search is dispositive as tanhiregardless of the consent of a fellow
occupant.” United States v. Cod98 F.3d 1115, 1131 (10th Cir. 2007) (quotideprgia

v. Randolph547 U.S. 103, 1223 (2006)). IrRandolph a husband objected to a search
of his home, but his wife agreed atlow the search over his objectioRandolph 547
U.S. at 107. The Supremeo@t held that the physically present husband’s express
objection should be given effegver the wife’s consentld. at 122-23. However, “[t]he
Court’'s opinion [inRandolph went to great lengths to ke clear that its holding was
limited to situations in which thebjecting occupant is presentfernandez134 S. Ct. at
1133;id. at 1129 (stating thd&andolphstated “a narrow exceptid to the general rule
that a single occupant may give consent). The corollary t&émelolphrule is that “a
co-tenant’'s consent to search a shamsidence may be valid as against aosent
nonconsenting tenantUnited States v. McKerre91 F.3d 1221, 122(10th Cir. 2007)
(Emphasis addedseeWebb v. Brawn625 F. App’x 191, 1934th Cir. 2015) (stating
that “[the co-tenant’s] coest to search the home patfed over [the defendant’s]
objections to the search, in light of the faélcat she was present at the house and [the
defendant] elected to be sdmt despite requests fronwlanforcement [via telephone]
that he come to the house”). Because the dmds that there is a dispute of material
fact as to whether either Ctile’'s or Scott’'s consent waserged, it need not address this
issue at this time.
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consensual encounter with alipe officer.” [Doc. 9, pg. 1p As to the first argument,
the Court disagrees that the fact that Ddént did not persofig interview Hall is
dispositive. “Government actors may beble for the constitutiorlaviolations that
another committed, if the actosget in motion a series of ents that the defendant knew
or reasonably should havendwwn would cause others to mteve the plaintiff of her
constitutional rights, thus establishing the requisite causahemion between the
government actor's conduct and a plaintiff's constitutional deprivationsrask v.
Franco, 446 F.3d 1036, 1046 (10th Cir. 2006) (internal quotation marks and citation
omitted). It is undisputed &t Defendant was thkead investigator in charge of the
interviews of the youths, arranged to h&¥FD personnel present to interview youths,
and prepared the questions to be askethefyouths. [Doc. 94, 1 34, 35; Doc. 95]

Hence, this argument is unavailifig.

® Defendant also states that “Plaintiffs appeaattempt to circurent the Court’s ruling
regarding their inability to éablish that ‘Defendant’s conduwas a substantial factor’
leading to the removal of Mr. Hall and subsequalleged injuries.” [Doc. 91, pg. 17]
He goes on to quote from this Court’s ruling dismissing PlaiHtff's First Amendment
association claim, and relies on this Courtiing to argue thabecause Defendant did
not interview Hall, Defendant oaot be responsible for any allegedly illegal detention.
[Doc. 91, pg. 18] Irthe cited portion, this Court fourtthat Plaintiff Hall had failed to
allege facts demonstratingathit was Defendant’'s conduct which led to Plaintiff Hall's
removal from the Program and thtessthe injuriesthat allegedly flowed from removal.
[Doc. 75] However, the portion of thHdemorandum Opinion and Ordeeferenced by
Defendant relates only to PlafifitHall's injuries related taremoval from the Program
Indeed, as to Hall's Fourth Aendment claim, the Court alstated that “a unreasonable
seizure is itself the injury; a plaintiff is not required to allegg additional “serious
injury” or an injuy that “shocks the conscience” anaithgiven the fad asserted [in the
First Amended ComplaiphtPlaintiff Hall has alleged sufficient facts to state a claim that
his detention itself constitutedn injury that was traceabli® Defendant's conduct.”
[Doc. 75] Hence, contrary to Defendanesgument, the Courfiound explicitly that
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As to Defendant’'s second argumentttithe interview of Plaintiff Hall was
consensual, this contention is based irgdapart on Defendast position that Scott
and/or Colette consented to his entry ottite Ranch property and to the interview of
Hall, a minor under Scott’'s guardianship. of® 91, pg. 16; Doc. 76, 1 17 (alleging that
Scott has legal guardianship of youthstie Program)] Defendant also asserts, and
Plaintiffs do not specifically dispute, thafall “never once asked to leave, never
requested counsel, and never made amyestents indicating helid not want to
participate in the interview.'[Doc. 95, pg. 13; Doc. 91, | 27; Doc. 94, 1 20] However,
these facts, even if undispdteare insufficient on their own to establish Hall’s voluntary
consent because they do modst in a vacuum. In othevords, Defendant’'s argument
ignores the totality of the mumstances, including the aii®n of fact over whether
Defendant and the other officers and CYFDspeanel were lawfully on the property at
all; Hall's age; and the undisputéatts that: Hall was not tolde did not have to consent,
that two people interviewed Hall in a closembm, and that no adult from the Program
was present during the interview. [Doc. 943%%34; Doc. 95 (not specifically disputing
these facts); Doc. 94, pgl-72, Hall affidavit]

The Court concludes that there is a quaesif fact as to whether Defendant

obtained consent to enter the Ranch atehwew Hall through coercive means.

Plaintiffs had alleged an unlawful detemti that is itself an injury traceable to
Defendant’s conduct.
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2. Whether the Law was Clearly Established
Having concluded that Plaintiffs havlosvn that there is guestion of material
fact as to whether Defendawviblated Plaintiffs’ constitutinal rights, the Court turns to
whether it would have been clear to a reastenafficer that such conduct would violate
the Fourth Amendment in th@rcumstances presented hefBie Tenth Circuit recently
set out the test for i prong as follows.
[T]he Supreme Court has repeatedlyd aronsistently waned us not to
define clearly established law at [agh level of generality. Instead, the
dispositive question is whether theohtive nature ofthe defendants’
particular conductis clearly established.In other words, the clearly
established law must be ‘particularizeéd the facts of the case. Thus,
before we may declare the law to bkearly established, we generally
require (1) a Supreme Court or Ter@ircuit decision on point, or (2) a

showing that the clearly establishedigi# of authority from other courts
has found the law to be #se plaintiff maintains.

Sause v. BauerNo. 16-3231, 2017 WIL2641070, at *3 (10th Cir. June 20, 2017)
(alterations, internal quotation marks, andtmoteas omitted). A case “on point” does not
have to present the same extudts, but must be angous enough to show illegality.
Hence, “[a]lthough [the plaintiff] need nathow that the veraction in question has
previously been held unlawful the light of pre-existingaw the unlawfulness must be
apparent.” A.M. v. Holmes830 F.3d 1123, 1136 (10th Cir. 20168yt. denied sub nom.
A.M. ex rel. F.M. v. AcostaNo. 16-984, 2017 WL 202%5 (U.S. May 15, 2017)
(alterations, internal quotation nka, and citation omitted).

Defendant argues that “Plaintiffs haygesented no evidence as to why a
reasonable officer would not Y& believed that [Colette’'s$tatements were explicit

voluntary consent to enter on to the propertjDoc. 95, pg. 13] He goes on, “There is
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simply no clearly establishddw that would have put a reasable officer on notice that
in conducting voluntary onsitenterviews with tle children of the ranch, after having
obtained consent to enter the property, tbeyld be . . . found to have unreasonabl[y]
searched or seized either the ranch itselfSaott].” [Doc. 95, pg.13] Finally, as to
Plaintiff Hall, he argues that “there is neatly established law & would have le[]d a
reasonable officer to determine that a w#s[]s lengthy, forthright, and apparently
voluntary interviewviolated the witness’s constitutidnaght.” [Doc. 95, pg. 14]

Defendant’s arguments are faulty becalisamisstates the premise of the inquiry
by assuming that Plaintiffs’ consent was voamt But Plaintiffs have demonstrated a
guestion of fact over whetheany consent Scott or (&fte gave was coerced by
Defendant’s threats or intimidating condudthus, the proper inquiry is whether the law
was clear that consent obtained througimidation or threats was unlawfuA.M., 830
F.3d at 1136.

The essential principles of Fourth Amdment law are well established. As
another court stated, “[b]Jasand applicable Fourth Amendmt principles were clearly
articulated and firmly emloleled in our constitutional jugprudence well before the
events giving risdo this suit.” Walsh 240 F. Supp. 2d at 7589. It is a “bedrock
principle” that “government officers cannenter a home without either prior court
approval, consent, or exigent circumstancdd. “[T]he law properly presumes [this
principle is] known to every agent of the statho seeks to enter a private home . . . .”

Id.
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In addition, the law relatet voluntary consentas clear at the time. In 1973, the
United States Supreme Court statedsohneckloth v. Bustamonieat “the Fourth and
Fourteenth Amendments require that a cohsen be coerced, bgxplicit or implicit
means, by implied threat @overt force. For, no mattérow subtly the coercion was
applied, the resulting ‘conseould be no more than agiext for the unjustified police
intrusion against which the FabrAmendment is directed.’412 U.S. 218, 228 (1973).
Our Tenth Circuit case law is clear that @en can occur in a variety of ways, including
intimidation, physical force, tleats, or misrepresentationSeeMcCurdy, 40 F.3d at
1119. In addition, mumber of cases have found thiateats involving children can be
coercive. See, e.gLynumn v. lllinois 372 U.S. 528, 534 (1968 olding that the police
statements were coercive where the defendanfessed “after the police had told her
that state financial aid for henfant children would be ¢wff, and her children taken
from her, if she did not ‘cooperate.”§iliven v. Indiana Dep’t of Child Sery$35 F.3d
921, 926 (7th Cir. 2011) (stating that “[ithe context of FourttARmendment seizures
involving official coercion, wehave noted that a threatdeenes more coercive as the
cost of non-compliance incresss relative to the cost afompliance” and that “it is
difficult to overstate the cost of non-cohamce—Ilosing custody of one’s child, even
temporarily” where officers had threatenedptace the child in fost care if the mother
did not take him to his grandmother’s heu@nternal quotation marks and citation
omitted)); United States v. Tinglé58 F.2d 1332, 1336 (9thrCil981) (stating that the
officer’'s statements were “mitly coercive” where he told the defendant that, unless she

cooperated, “a lengthy prison term could be ingolpshat [she] had a lot at stake, that her
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cooperation would be communicated to thesprcutor, that her failure to cooperate
would be similarly communicatednd that she might not see her two-year-old child for a
while” (footnotes omitted))Walsh 240 F. Supp. 2d at 760djying qualified immunity
where the officers threatenedaoest the defendant and r@ve his children if he did not
consent, stating that the officers “cannadsenably claim that they, as reasonable law
enforcement officers, would not reasornalilave known basic Fourth Amendment
doctrines relating to arrestdetentions, and searches” oathhey could “believe that
consent to enter private premises could grecured by threats and other coercive
action”).

Defendant appears to rely on the paracudontext of a childbuse investigation
to argue that a reasonable officer would hiagkeved the interviewf Plaintiff Hall was
lawful. He states that, even if “theteémnview [of Hall] could be viewed as an
investigative detention,” Defendant’s condwabuld be reasonable. [Doc. 91, pg. 17]
He argues that his conduct was justified the fact that “[o]fficers had reasonable
suspicior that child abuse was occurring at theiyofacility” and thatinvestigations of
the youth facility hachlready taken place by the time Plaintiff Hall was interviewed.”

[Doc. 91, pg. 17] This argument is unavaglibecause the concept of an “investigative

’ To the extent Defendant uses the phrasasonable suspicion” fnvoke NMSA 1978,

8§ 32A-4-3, which states thatéfvery person . . . who . .has a reasonable suspicion that
a child is an abused or a neglected ckit@ll report the matter immediately” and that
“[t]he recipient of a report [of child abusshall take immediate steps to ensure prompt
investigation of the report,” the Court notifgt “[a] statutorycommand to investigate
allegations . . . is not a license to igntine Fourth Amendmengnd it is unreasonable
for the defendants to think otherwiseGates v. Texas Dep’t of Protective & Regulatory
Servs, 537 F.3d 404, 421 (5th Cir. 2008).
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detention” does notpply in this context. Althougthe describes it as a “facility,”
Defendant does not dispute tlivédll lived at the Ranch.See, e.g.Doc. 91, 11 9, 16, 18,
22, 23, 24 (referring to Hall and the othymuths as “residents” of the RanchgeDoc.
91, pg. 16 (stating that Hall wahoused” at the Ranch)The facts that the Ranch was
Hall’'s home and that Hall was under the legaardianship of the Ranch owner, Scott,
are significant to the Court in applying therext standard. “[L]adling an encounter in
the home as . . . an investigatoryefention] . . . is meaningless becauaytoris
requirements apply to all [such] seizuresManzanares 575 F.3d at 1144 (internal
guotation marks and citation abed) (stating that the defenalzss “attempt to label the
encounter [in the plairffis home] an ‘investigatie detention’ [wal]s of no
consequence”). Consistent wigtayton even where “there is probable cause to believe
that incriminating evidence ilbe found within a home, pice may not enter without a
warrant absent exigent circumstanceld’ at 1142;seePayton 445 U.S. a690. Thus,
even if the Court construed Defendant'stsinents as an assertion that there was
probable cause, they are sti#igally insufficient to justy the entry to the Ranch or
detention of Hall in his home the absence of a warrargxigent circumstances, or
consent. Moreover, it was cl@aestablished well before Sember 30, 2013 that these
principles applied to both law enforcemendasocial workers. The Tenth Circuit has
held that “[i]t was clearly established, aa$ two years before .. .[2005], that absent
probable causand a warrant or exigent circumstancesgither police nor social workers
may enter a person’s home without a valid eomseven for the purpose of taking a child

into custody, much leg® conduct a search.Turner v. Housemar268 F. App’x 785,
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788 (10th Cir. 2008) (unpublished) (discunggirequirements for seizure of a person
suspected of abusing his child) (emphasis addesdRoska ex rel. Roska v. Peterson
328 F.3d 1230, 1250 n.23(th Cir. 2003) (stating that, af 2003, “the law is now
clearly established that, absent probable earsd a warrant or exigent circumstances,
social workers may not enter an individudieme for the purpose of taking a child into
protective custody”)franz v. Lytle 997 F.2d 784, 793 (10th 1Ci1993) (“eschew[ing]
defendant’s suggestion. . . [that], in the investigation of claims of child abuse and neglect,
police officers are absolved of a warrantpsobable cause requirement”). The Court
concludes that Plaintiffs have shown tha thw governing legal éry to the Ranch and
seizure of Hall was clearly eblished at the time.

In sum, viewing the facts itheir favor, Plaintiffs havenet their burden to raise a
guestion of material fact over whether Dedant violated their clearly established
constitutional right to be free of unreasile seizures. Hence, Defendamstion for
Summary Judgmemill be denied as to qualifiednmunity against Plaintiffs’ Fourth
Amendment claims.

3. Plaintiff Chandler’s Malicious Prosecution Claim

Count | of theSecond Amended Complaisttitled “§ 1983Unlawful Entry and
Unreasonable Search and Se&zand Malicious Prosecution Violation of the Fourth
and Fourteenth Amendments.” [Doc. 76] Defendant argues that “summary judgment is
appropriate on Plaintiffs’ clen for malicious prosecution” because no search or arrest
warrant was issued. [Doc. 91, pg. 13-14] fti#fs do not address this argument in their

Response [Doc. 94] Althoughthey purport to deny Defendés statement of fact that
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“Scott Chandler has not been prosecuted a result of the September 30, 2013,
interviews,” [Doc. 91, 1 33] theglo not point to evience that a search or arrest warrant
was issued. [Doc. 94, 1 2@eeLocal Rule Civ. DN.M. 56.1(b) (“Eachfact in dispute
must be numbered, must refer with par@city to those portios of the record upon
which the non-movant relies, and must stéte number of the movant’'s fact that is
disputed. All material facts set forth inetfiMotion] will be deered undisputed unless
specifically controverted.”).

The Court notes first that the UniteStates Supreme Court has held that
“[blecause the Fourth Amendmt provides an explicit textual source of constitutional
protection against . . . physically intrusive governmental conduct, that Amendment, not
the more generalized notion ‘stibstantive due process,” must be the guide for analyzing
these claims.”Graham v. Connor490 U.S. 386, 395 (198%ee Albright v. Oliver510
U.S. 266, 273 (1994) (pluralitgpinion) (stating that the righto be free of arrest and
prosecution without probable cause is goeer by the Fourth Amendment, not the
constitutional protections for substantiveedprocess). The Tenth Circuit has also
“applied this holding when thelleged denial of due process is procedural rather than
substantive.” Shimomura v. Carlsqr8ll F.3d 349, 361 (10t@ir. 2015). Hence, the
Court will consider Plaintiffs’ clainonly under the Fourth AmendmenfeeColeman v.
Cty. of Lincoln No. CV 17-663 GBW/SMV, 2018 WL 401185, at *10 (D.N.M. Jan. 12,
2018) (stating that, where the plaintiffs gkel an unreasonable search and seizure of

their home, “[the p]laintiffs’ Burteenth Amendment claim is improper in the context of a
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law enforcement search or seizure,” andttlfthe Court [would] only address| the
p]laintiffs’ claims under te Fourth Amendment.”).

A Fourth Amendment malicious prosecutiolaim, unlike a false imprisonment
claim, arises after the itiution of legal processSeeMyers v. Koopman/38 F.3d 1190,
1194 (10th Cir. 2013) (footnote omitteds amended on d&l of reh’'g (Jan. 8, 2014).
Claims of malicious prosecution and false impnment are akin train and snow(:] the
claims emanate from the same sourat under different conditions.”ld. “What
separates the two claims?—the institution ledal process. Upasonable seizures
imposed without legal process precipitataifio Amendment falsenprisonment claims
. . . [whereas] seizures imposed witlgdé process precipitate Fourth Amendment
malicious-prosecution claims.1d. “At common law, the issuance of an arrest warrant
represents a classic example of the institution of legal proc¥ggkins v. DeReye$28
F.3d 790, 799 (10th Cir. 2008).

Here, the undisputed facts indicate tleat essential element of a malicious
prosecution claim—institution dégal process—is missinglhus, summary judgment as
to Plaintiffs’ Fourth Amendment malimus prosecution clai shall be granted.

B. Plaintiffs’ Rule 56(f) Request foAdditional Discovery[Doc. 94] and Plaintiffs’
Motion for Sur-Reply to Defendai's Motion for Summary JudgmenfDoc. 97]

In their Respons¢Doc. 94], Plaintiffs state thatdditional discovery is necessary
to permit them to responddequately to DefendantMotion for Summary Judgment
Specifically, they argue thahey need additional discoveaddressing what Defendant

told Scott about i interviews in the days leading tgpSeptember 3@013, whether and
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when Defendant had a plan for the intervidhat he concealed from Scott and Colette,
and Defendant’s and the othefficers’ conduct at the gat® the Ranch on September
30, 2013. [Doc. 94, pg. 6-7Mpefendant opposes additionaschvery, arguing that “[t]he
requested discovery is not limitén nature, nor tailored for ¢éhpurposes of responding to
the subject Motion, and are overall irrelevand unnecessary.” [Doc. 95, pg. 14] He
also states that Plaintiffs’ request is a “tegtring” because Plaintiffs are “likely already
in possession of the documertkey now allege[] they weant more time to collect”
because Plaintiffs have @med “voluminousdocuments from CYFand [Department
of Public Safety (DPS)] by and through tharent CYFD administrative proceedings [in
the First Judicial District Court] and [tHaspection of Public Records Act] requests.”
[Doc. 95, pg. 15]

Plaintiffs also move for leave to file sur-reply. [Doc. 97] The purpose of the
proposed sur-reply is solely to address Ddént's statements garding discovery.
Plaintiffs argue that Defendant inaccuratelggented an essential fact, which is that the
discovery obtained in the CYFIproceeding is sealed bydar of the First Judicial
District Court. [Doc. 97, pg. 2] They tethat they have filed a motion to unseal
depositions of DPS personnel, and that “fille event the [First dlicial] District Court
timely releases the information . . . Plaintiffdl not need additionladiscovery.” [Doc.
97, pg. 3]

Given the Court’s conclusion that Plaintiffs have demonstratqdestion of fact
precluding summary judgment on the basisesfdence already iand, additional

discovery is unnecessary at this time. Hence, Plainiigé 56(d) Request for Time to
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Conduct Discoveryand theMotion for Sur-Reply to Oendant’s Motion for Summary
Judgmen{Doc. 97]shall be denied as moot.
C. Plaintiffs’ Motion for Spoliation Santions against DefendanfDoc. 101]

Plaintiffs also move for spoliation sanci® against Defendant in the form of a
“presumption that the missing audio recogdinwould have suppi@d the Plaintiffs’
argument that the events of September 30, 2648 not consensual.” [Doc. 101] In the
Motion, Plaintiffs make arguments related to teets of audio recordings. First, they
contend that Defendant was on notice thadi@ recordings of certain interviews and
conversations should have bgeeserved for litigation but wereot. [Doc. 101, pg. 4-5]
These included 1) a telephone conversationSeptember 28, 2013; 2) interviews by
Defendant of parents of youths in the Progra&) an interview by Defendant of Scott
Chandler on October 16, 2013; 4) Deferttaconversations witlBarbara Holler and
Jim Hurt. [Doc. 101, pg. 4-5] Second, thasgue that audio remtings by officers
present at the Ranch gate on September @GO3 2hould have been preserved but were
not. [Doc. 101, pg. 4] Plaintiffs note, \wever, that “[n]Jo recordg of the conversation
between Mrs. Chandler and Officer Williarhas been providednd it apparently does
not exist” and that Officer Williams statéa deposition testimony #t “he did not know
why the conversation was not recorded.” ofD 101, pg. 4] Defendant responded on
May 24, 2018. [Doc. 103]

The Court finds that it is unnecessary to address Plainifétion at this time.
Because Plaintiffs’ seek only anfemence in their favor as to thdotion for Summary

Judgmentand the Court has addressedMwion without reliance on such inference, the
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Court will deny theMotion for Spoliation SanctiongDoc. 101] as moot without
prejudice.
[ll.  Conclusion

For the foregoing reasons, the COBRANTS Defendant’'sMotion for Summary
Judgmentas to claims asserted by theeffa Blanca Ranch High Country Youth
Program,GRANTS Defendant’sMotion for Summary Judgmeiais to Plaintiff Scott
Chandler’s claim for malicious prosecution, aBENIES Defendant’sMotion for
Summary Judgmeit all other respects. [Doc. 91]

Furthermore, the CourDENIES Plaintiffs’ Rule 56(d) Request for Time to
Conduct DiscoveryDoc. 94] and PlaintiftsMotion for Sur-ReplyDoc. 97].

Finally, the CourtDENIES without prejudice Plaintiffs’ Motion for Spoliation
Sanctions against DefendarDoc. 101]

SO ORDERED this ' day of June, 2018.

AT

M. CHRISTINA ARMIJO
United States District Judge
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