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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TIERRA BLANCA RANCH HIGH

COUNTRY YOUTH PROGRAM

SCOTT CHANDLER; COLETTE CHANDLER,;
and BRYCE HALL,

Plaintiffs,
Case No. 2:16v-00850KRS-GBW

V.
FELIPE GONZALES
Defendant.

ORDER DENYING WITHOUT PREJUDICE AMENDED MOTION
FOR SPOLIATION SANCTIONS

THISMATTER comes before the Court on Plaintiffs’ amended motion for spoliation
sanctiors. (Doc. 124).The focus of Plaintiffs’ motio@re phoneconversatioabetweerScott
Chandler and Officer Felipe Gonzateat Plaintiffs sayOfficer Gonzalesecordedbut contrary
to New Mexico Department of Public SafétipPS”) policy, did not preservé.According to
Plaintiffs, the recordin@) would corroborate their claim that Officer Gonzalesed deceit and
coercionon September 30, 2013 to gain access tdigmea Blanca Ranch, whekdr. and Mrs.
Chandler operate a program for troubledns At the time,Officer Gonzalesvas investigating
allegations of abuse as wellwabat turned out be an unrelatiedality from an automobile
accident In addition to attorneydgees,Plaintiffs ask the Court for: (1) judgment in their favor;

(2) alternativelya ruling thaOfficer Gonzalesacked consent to enter the Ranch; or (3)

! Plaintiffs motion mentiors numerous recordings and makeany claims of failure to preserve. In their
reply, however, Plaintifffocus entirely on a call they say occurred on either September 27 or 28,20d30¢.
156, at 8) (“Although the request for sanctions is based specifically onighimgnaudio from either September 27
or 28, the failure to produce other relevant recordings further sugppetsern of failing to produce evidence that
would likely sugort the Plaintiffs’ case and be determinantal to the Defendant’s case Upblyguch a pattern, if
it existed, might support a finding of bad faith. Because the Courtrdte@sach the intent element of the spoliation
analysis, the Court does not consider other allegedly missing iegerd
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alternatively,a jury instruction that the missing recording presumably contained evidence
favorable to PlaintiffsWith the partiesconsent to conduct dispositive proceedirsgs28
U.S.C. 8§ 636(c), the Court has considered the parties’ submissions, the case recorddand hear
oral argument on the matter on January 29, Z0Having done, so the CouDENIES
Plaintiffs’ motion without prejudice.
BACKGROUND

Together with his wife, Collett&cott Chandler owns amgperates th&ierra Blanca
Ranch High Country Youth Program, “a privately funded program for troubled youtxjg.
76, M 57; 11). The program aims to help “troubled teenagers turn their lives around” by
providing a “simple ranch life.” I14., 111. For many parents, the program is a last resort for
“teenagergwho] have become unmanageable and uncontrollaldt®,”[12. The Ranch,
located in Sierra County New Mexico, Hasdped youth$or over fifteen years

In 2012, allegations adbuse at the Ranch surfaced. The Sierra Cdimyiff's Office,
andas is more relevant here, the New Mexico State Police (“NM®P8ned investigationdn
May 2013,0fficer Gonzalesvas tasked with looking into tfeecusationsOn September 22,
2013,a program residerttied in an automobile accideAt.Ranch employee was driving the

vehicle at the time, and four other program participants were in€itfeeer Gonzales

2The Court pauses to point out a few issues. The docket in this casedessamiy cluttered with notices
of depositionsSeeD.N.M.LR-Civ. 30.1 (“Proof of service of notice of deposition is not filed the lCécept when
the adequacy or content of the notice is the basis for a motion, or a epansotion, relating to Fed. R. Civ. P.
30 or 31.”). Although this case has been contentious, not every depositidmeveabject of motion practice. The
parties are hereby reminded not to file notices of depositions in the future.digmificantly, much of the argument
related to the instant motion takes place in various notices of suppleniergal These documents amount to
surreplies taken without leawé court. SeeD.N.M.LR-Civ. 7.4(b). The point is not to be overly formalistic with
therules, but to ensure that each party has a full opportunity to respondéreygy information, argument, and
evidence. What is more, the attachment to the notices of filing, the adtiehe presented to the Court, was not
highlighted or underlined to point out the significance of the informalavjng the Court to comb through the
information without context. In the future, the Court will not do 130 may strike the nenonforming filingssua
sponte
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investigated the crash as part of the abuse allegations, altholagaridetermined the two
matterswere unrelated.

On September 30, 2013 at about 10:15 a.m., Gonzales, five other officers from the New
Mexico State Police, and five officials from New Mexico’s Children, Youth, amailis
Departmentrrived at the Rando conducinterviews of the teens aniir. Chandler. Ms.
Chandle met the officers and others at the Ranch’s gdteChandler was in Deming at a
counselling session with tianchemployee involved in the automobile accident. The four
teenswith knowledge of therashwerealsoat Ranch. The other nipeogram partiipants were
working abouforty-five minutes awayrom the Ranch Ultimately, Ms. Chandletet the
officials onto the propertyhe remaining/outhsjoinedthe others at the Ranch, ahe tyouths
were interviewed.The Court is unsure from the present record whether Mr. Chandler returned to
the Ranch before the youths were interviewed and whether he was interviewguemntige 30,
2013. This litigation ensued.

As is relevant here, Plaintiffs claim thafficer Gonzales’s warrantless entnjolated the
Fourth Amendment. Althougkr. Chandler andfficer Gonzalesarrangedhrough a series of
phone conversations beginning on September 24, 2013 for Officer Gonzales to come to the
Ranchand conduct interviews on September 30, 2@1&intiffs sayOfficer Gonzales
misrepresented thavestigation'sscope. Mr. Chandler believed that he a@dficer Gonzales
agreed onlyhe four youthsnvolved in the crash would be interviewed, althoughnterview
would cover the adigations of abuse as webfficer Gonzales would not interviehdr.

Chandler at the santiene as the childrenand the other nine youth Ran@sidentsvould not be
disturbed from their routineOfficer Gonzaleslenies any misrepresentatioand maintainthat

he received consent to entdt.is undisputed thaDfficer Gonzales did not inform Mr. and Mrs.
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Chandler that the other law enforcement officers and CYFD personnel would aocgamrpao
the RanchFollowing motion practicethe Court’s predecessared there was triable issue of
fact whetherunder the totality of the circumstancesnsent was coerced.

The instant motion centers around the conversatoagrringduring the period of
September 24 through September 30, 2013 wheiChandlerandOfficer Gonzalesliscussed
the prospectivinterviews (Doc. 124). During this perio@fficer Gonzale$iad a general
practice of recording his phonells on the files he worked, including the Ranch investigation.
(Doc. 103, at 12) Officer Gonzales would hold a portable Olympus digital recorder next to his
office phone and switch on the spea#tering calls (Id.). Each day, Officer Gonzalesould
endeavor tapload the digital fils to his local computer and ttoee NMSP server(ld.). This
practiceis consistent with DPS’s “Use of Recording Equipmiecintained within its “Policies
and Procedures,” whiaenerally requires an officer to carry a portable recorder and utilize it “t
document citizen encounters that take place outsidedke pkoximity of the patrol unit” and
“upload their digital audio recorders onto the server daily or a soon as pra¢bead” 124, at
29). The same guidelinggohibitan officerfrom “eras[ing], reus[ing], or in any manner
alter[ing]recordings” unles$o longer needed for court proceedings or Departmental
purposes|.]” [d., at 31).

Thefilingsin this casenclude a transcripaf a recordeadtonversation betweevr.
Chandler an®fficer Gonzales on September 24, 2013 widiicer Gonzales firstontacted
Mr. Chandler and a recordirag well as transcriptsf a conversation on September 30, 2013
whenOfficer Gonzales arrived at the Ran¢8eeDocs. 51-2185-1). Mr. Chandler was not at
the Ranclon September 30, 201#hen Officer Gonzales arrivetiut spoke t@fficer Gonzales

overMs. Chandler’s celphone, whiclOfficer Gonzales capturedh part, with his portable
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device. (Id.). In the recording from the 30Mr. Chandler disputes #t Officer Gonzalesold

Mr. Chandler all program participants would be interviewed andMhaChandler was to be
interviewed that day at the Ranch as w@keDoc. 185-1, Track 5)Mr. Chandler protest
having to disrupt the boysorking away fronthe Ranch and bring them backl.). During the
call, Officer Gonzalesnsistshe clarifiedwhat would happen during a “Fridaiglephone
conversation, whiclofficer Gonzalesays heecorded(ld.). According to a 2013 calendar, the
Friday before September 30 was September 27, 2BitBer as part ohitial disclosures or
pursuant to written discover@fficer Gonzale$has not produceany other recordings of
telephone conversations betweém landMr. Chandler.

Drawing on he “Friday” conversatiomother indicia of missing recordings, amadst
recently Mr. Chandler’'scell-phone record®fficer Gonzalegroduced in discovery théifficer
Gonzalesbtained pursuant to a warrant as part otctirainal investigation, Plaintiffs assext
conversation took place on September 27 or 28, 20ffiger Gonzalesecorded it, an®fficer
Gonzaledailed to perseveri. (SeeDocs. 124; 18P Initially and during orbargumentOfficer
Gonzalesnaintained tbre was no prodd phone call ever occurre@oc. 190-1, at 1.

Shortly afterturning overthecall log, Officer Gonzale's attorneyacknowledged imnaffidavit
“it appears there may have been at least on@libne call betweeScott Chandler’s cell phone
andatelephone number at tidew Mexico State Police office in Las Cruces, NM on September
28, 2013." (d.).

ANALYSIS

“Spoliation” involves “the intentional or negligent destruction or loss of tangible and
relevant evidence which impairs a p&tgbility to prove or defend a claimBrowder v. City of

Albuquerque209 F. Supp. 3d 1236, 1243 (D.N.M 2016) (internal citation omitted). If
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appropriate, the Court may sanction a litigant for spoliation under its inherent gutBee
Chambers v. NASCO, In&01 U.S. 32, 43 (1991¢xplaining that “by their very creation,”

federal courts are vested with powers, including “the ability to fashion an agteogainction

for conduct which abuses the judicial proces§'3$]poliation sanctions are proper when (1) a
party has a duty to preserve evidence because it knew, or should have known, that litegation w
imminent, and (2) the adverse party was prejudiced by the destruction of the eVi&&@C v.
JetStream Ground Serv878 F.3d 960, 964 (10th Cir. 201(¢)tation omitted) The party

seeking sanctions must prove, by a preponderance of the evidence, that the opposintgfarty fai
to preserve evidence or destroye®ie Browder209 F. Supp. 3d at 1243. In a nutshell, the
analysis requires the Court to first determine if Sanstare warranteand therdecide what
sanctionto impose in the exercise of restraint and discretae. Chamber$01 U.S. at 45In

this case, the Court reaches only the first question.

A. ThePropriety of Sanctions

1. Obligation to safeguard evidence
Officer Gonzalefiad a duty to preserve all recordings he made between September 24
and30, 2013 Section 6(B) of New Mexico’s Department of Public Safety Policies & Proesdu
on Use of Recording Equipment provideguired Officer Gonzalet® do so, geeDoc. 124 at
32), and courtgenerally have accepted entity regulations as sources of a duty to safeguard
tangible items that exiskee e.g, Hicks v Gates Rubber C@&333 F.2d 1406, 1418-19
(examining failure to adhere tederal regulation requiring preservation of employmecdrds.

In any eventOfficer Gonzalesloes not dispute this point daim he lackeahotice of potential
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litigation.® InsteadOfficer Gonzalesontends there was nothing to preserde: contens
Plaintiffs only evidence otontact betweeNr. Chandler an@®fficer Gonzale®n September
27 or 28, 2013 i8r. Chandler’s uncorroborated affidavit. And even if a conversation occurred,
Officer Gonzalesubmits there is no proof a recordirgistedand was losbr destroyed

With the latest round of discover@fficer Gonzale's positionis less certain Although
the parties leave the Court to deciptierphonelogs, it appear©Officer Gonzale's number at
NMSP’s office in Las Cruces callédr. Chandler’s cell phone on September 28, 2013 at 2:30
p.m.,with the call lasting foB77 seconds; and Mr. Chandler’s cell phone call#iter
Gonzale% office once on September 28, 2013 at 3:03 p.m.tarak on Sefember 27, 2013t
1:16 p.m. and 2:46 p.m., respectiveligh the calls lastingor 100, 83, and 92 seconds
respectively(SeeDoc. 189-1 at 78). Contrary toOfficer Gonzale's contentionthe phone logs
corroborate telephormntact between Officer Gonzalasd Chandler during the time in
guestion. Furthermore, even beforesdrecords were produced, otlercumstantiakvidence
of a conversatioexisted Officer Gonzaleseferredto a “Friday” (September 27, 2013) call
during the September 30, 2013 conversation, told Ms. Chandler that he had spgdken to
Chandler on “Friday” and mentioned conversatianith Mr. Chandler between September 25

and 30, 2013 in an October 7, 2103 police report.

3 Such a contention would likely fail; as of October 9, 2013, theeelitigation in state court arising from
the September 30, 2013 interviews of the kids at the R&wsehState ex rel. Children, Youth & Fles Dep't v.

Scott C, 365 P.3d 27, 28N.M. Ct. App. 2016) (describing factual background).

4 (SeeDoc. 185 Track § (capturing September 30, 2013 conversation betwireChandler andfficer
Gonzales oveMs. Chandles speaker phoneMr. Chandler “You did not tell me this, You did not tell me this.”;
Officer Gonzales: “Yes, | did, sir.Mr. Chandler: In your voicemail, . . . you said you wanted to talk to the boys
that were in the accident.Qfficer Gonzales: “Then when we talked Briday, which the conversation was
recorded, | tell you that | want to talk to everybody pertaining to [theeamvestigation] . . .”) (emphasis added);
Doc. 185., Track 6 (recording conversation with. Chandleat the gate of the Ranch on September 30, 2048
Chandler “He says that he even has the voicemail that clearly states that it waartheys from the accident that
you wanted to speak with todayDfficer Gonzales: “Cause | recorded . . . our phone conversation on Friday, and |
told him we areggoing to want to interview those four kids and all kids at the Ranch ani@ thiay I'd asked him
how many kids do you have at the Ranch and that's when he told me | hawenthiike okay, awesome, | would
like you cooperation to interview all thosil& at the ranch, and he was like oh, okay . . . . It took us a while, me and
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Although the phone logs lendecience to Plaintiffs’ positigrtheyarenot proof positive
of spoliation and therecordscreate other confusion that casts doubt on the parties’ recollections.
For instance, the documents do not disclose the substance of the calls, who spoke on the phone,
and whether a conversation actually occuresdopposed to a party leaving a telephone message
or waiting on hold. AdditionallyMr. Chandler described a lengthy conversation on September
28, 2013, but the longesall on that dayvasapproximatelysix minutes (CompareDoc. 94, at
48 with Doc. 189, at 7-8). Anthere wereat leasione other call on that day and two additional
calls on the September 27, 2018eéDoc. 189, at 8).In other words, there are a totalfolir
calls where Plaintiffs say there was one and where Officer Gonpaletained there were none.
Onmotion practice alonghe Court cannot determine when the allegedly favorable conversation
occurred.Despite Plaintiffs’ plausible argument thhe calltook place on September 27 or 28,
2013, the uncertainty in the present record means they have not carried their burden.

Even if the conversation occurred as Plaintiffs contend,rthest still prove thaOfficer
Gonzalesecordedhe call There iscircumstantiakvidenceo that effect.Officer Gonzales
noted inan October 7, 2013 police report not only that there were conversagbrneen
September 25 and 30, but ateatthey were recorded(Doc. 124, at 71)Officer Gonzales
testifiedat his depositiothatrecordingsvere missingrom that time period.lg., at 65). And
Officer Gonzalegold Mr. and Ms. Chandler on September 30, 2013hbatcorded the
“Friday” call. (SeeDoc. 185, Track 5Track §. None ofthis information precludes human error
or technical difficulties thatould explain why no recording exist®fficer Gonzalegxplained

in his affidavitthat“[tlhere have been times that phone conversations were not recorded due to

Chandler, me and Scott; we talked for a while. . . .”); & Doc. 124, 8fficér Gonzales October 7, 2013 police
report) (explaining that on September 25, 2013 “and the ttafelow, [Officer Gonzales$poke to Scott Chandler
via telephone (conversations were recorded)” and the two “agreed that on M8agesmber 30, 2013Dfficer
Gonzales] and other agents would interview the thirteen children whenty reside at #nranch.)
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issues beyond my direct control, such asequipment failurgof the digital recorder] or
batteries dying]” (Doc. 103, at 13).Specifically, Officer Gonzaleaverredthat “[b]ased on the
complete absence of the recoding there may have been an error with the equipment recording
the alleged call[.]{Id.). Determining whether Officer Gonzales recorded the conversation
requiresassigning different weight to competifagtsand evaluating the credibility of withesses
which are tasktypically reserved for &ial. On the present record, Plaintiffs Banot proven
the evidence existed and wast or destroyed.
1. Pregjudice

“The burden is on the aggrieved party to establish a reasonable possibilityphase
concrete evidence rather than a fertile imagination, that access to the lost watddahave
produced evidence favorable to his cau§ates Rubber Co. v. Bando Chem. Indl67, F.R.D.
90, 104 (D. Colo. 1996)Prejudice is also assessed in terms of relevance: the spoliated evidence
must be relevant tthe casdo qualify under this prong. In fact, ‘fi¢ degree of prejudice
suffered by a party who experiences spoliation is generally measured in tdrove thie
unavailability of the spoliated evidence affects proof of the padigim or claims$ Session v.
Romerg 2019 U.S. Dist. LEXIS 4389, at *7-8 (D. Colo. Jan. 10, 2019). As above, the Court
cannot resolve this element of the analysis on motionipeact

Plaintiffs maintairthe missing recording “would support Mr. Chandler’s claim that he
only agreed to have four youths who were involved in aceident . . interviewedard only if
either he or someone else from the [Ranch] waéthe intenews.” (Doc. 124, at 4).
Additionally, Plaintiffs say,the recording would “suppolr. Chandler’s statements that he was
not informed that he was a subject of the investigatizat Officer Gonzaleswould be

accompanied by numerous other State Polifiteavs and personnel from CYFD, and that the
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intent was to interview all of the youths residing at the Rantth,”dt 5). e relevance of the
recording is not immediately cleatwhatever deceiGonzalesused during the “Friday”
conversationQfficer Gonzales’s intentions were knowntte Chandlers on September 30
before Officer Gonzales and the others entered the RNmietheless, the “Friday”
conversatiorcould corroborat®laintiffs’ positionthat Officer Gonzales consistently
misrepreseted his plans, whichightbear on the voluntariness of consent on tH& 3he call
couldunderscore Officer Gonzaledailure to informMr. Chandler that Officer Gonzales would
be accompanied by numerous other State Police officers and personnel from G Eixtahe
intent was to interview all of the youths residing at the Raashvell as Mr. Chandler
Circumstantial evidence relsusome oPlaintiffs’ claimsof favorable evidenceDuring
thefirst conversation on September 24, 2013, Off@enzalegold thatMr. Chandlerthat
Officer Gonzales wanted to intervieas manyouths as possible and as to both the accialedht
the allegations of abuse
OFFICERGONZALEZ: ... Like I said, I would like to get everybody's side
of the story as far as my investigation and their
investigation because unfortunately it's all links
together. They are kids at your ranch still.
SCOTT CHANDLER: I'm trying to understand. Like the guys involved in
the accident, is it regarding the accident?i©it

regarding all this other stuff?

OFFICERGONZALEZ: It's going to regard both, unfortunately. Hello? Are
you there Mr. Chandler?

SCOTT CHANDLER: Yes.

OFFICERGONZALEZ: Okay. Well unfortunately- How many kids total
do you have in the ranch?

SCOTTCHANDLER: Thirteen.
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OFFICER GONZALEZ: Oh, okay. I thought it was like twenty something.

SCOTT CHANDLER: No.

OFFICERGONZALEZ: Okay. Thirteen.

SCOTT CHANDLER: | was just was wondering why we picked them and
who picked them and it still looks to amlike,

overall, the other matter especially since a lot of
these kids weren't even here at that time.

OFFICERGONZALEZ: Okay.

SCOTT CHANDLER: Why we can't just stick tthe guys who are on the
outside and the parents and stuff like that too, and
their side of it?

OFFICERGONZALEZ: Well, like | said | want to interview everybody
possible, even people on the outside, but | have
people from the outside. | don't have none of that
information, so if | were to meet with you and you
were to give me all of that information that would
be perfect too, but it has to be fair to everybody. |
can't just get people who have graduated from the
program. It has to be people who maybe just left the
program.

(Doc. 51-2, at 23; 32-33yrammatical irregularities in the original)

Officer Gonzalesalso gave his version of the substancthef‘Friday” conversation
when he spoke tthe Chandles on September 30, 20135eeDoc. 185, Track 5 (capturing
September 30, 2013 conversation betwdenChandler an®fficer GonzaleoverMs.
Chandle’s speaker phoneMr. Chandler: “You did not tell me this, You did not tell me this.”;
Officer Gonzales"Yes, I did, sir.”;Mr. Chandler: In your voicemail, . . . you said you wanted to
talk to the boys that were in the acciden®fficer Gonzales: “Tan when we talked dfriday,
which the conversation was recorded, | tell you that | want to talk to everybddinpey to [the

abuse investigation] . . .”) (emphasis added); Track 6 (recording conversation with Mdle€Cha

at the gate of the Ranch onpBamber 30, 2013) (Ms. Chandlére says that he even has the
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voicemail that clearly states that it was the four boys from the accident that ptedwa speak

with today”; Officer Gonzales“Cause | recorded . . . our phone conversation on Friday, and |
told him we are going to want to interview those four kids and all kids at the Ranch arsd that i
why I'd asked him how many kids do you have at the Ranch and that's when he told me | have
thirteen?)).

Based upon the various competing versions of events concerning the number and timing
of calls between Mr. Chandler and Officer Gonzales, the Court is not convinced thaidag™F
call wasnot actually the call between them on September 24, 20630fficer Gonzales
describes it,ite substance of the “Friday” call sounds very similar to the substance of the
September 24, 2013 telephone call, which was recorded. However, even if there efiscméel
call betweerMr. Chandler and Officer Gonzales on Friday, September 27, 20fiGer
Gonzales recorded the telephone aafl failed to preserve theecording the Court cannot
resolve the prejudice question based orethdence before #—whether there is a “reasonable
possibility, based on concrete evidence rather than a fertile imaginativactleaso the lost
material would have produced evidence favorab[@laintiffs’] cause."Gates RubbeCo, 167
F.R.D.at104. There are competing, plausible inferences as to what was said during @edcall
determining the more reasonable scenario-&uilled to motion practiceThe same is true as to
the other elements of spoliation: whenecisely the call occurreahd whéher Officer Gonzales
recorded the conversation.

While the Court will not grant relief here, the Court will not foreclose Plaintifi® fro
examining witnesses at trial as to the elements of spoliation and renewing their afietidhe

presentation of evidence outside the presence of theAuryial, the Court will have the tools
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traditionally available to make findings and assess credibility to detemmether the
preponderance of the evidence warrants some form of sanction.
CONCLUSION

Althoughthere is circumstantial evidence of the call Plaintiffs claim took place on either
Septenber 27 or 28, 2013, the Court cannot discern on the basis of motion practice when exactly
the call took place, whether Officer Gonzales recorded it, and whethewai itecorded and lost
or destroyedthe call included information favorable to Plaintiffs’ caBkintiffs have therefore
not met their burden to prove spoliation on the present record. The Court, however, will not
foreclose Plaintiff from examining wigsses at trial on the issue of spoliation and renewing their
motion outside theresence of the jurgfter the presentation of the evidence

IT IS, THEREFORE, ORDERED that Plaintiffs’ amended motion for spoliation
sanctions (Doc. 124) BENIED without prejudice. Plaintiffs may renew their motion at trial

as set forth above.

KEVIN R. SWEAZEA

UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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