Seidel et al v. Crayton et al Doc. 68

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WALTER RAY SEIDEL, Jr., MD and
BRENDA LE SEIDEL,

Plaintiffs,
VS. No. CIV 15-00925-MV/CG

CORY CRAYTON, PETE KASSETAS, and
JOHN DOES 1-40,

Defendants.

MEMORANDUM OPINION AND O RDER GRANTING IN PART
DEFENDANTS’ FIRST MOTION FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court on Defendafory Crayton, Pete Kassetas,
and John Does 1-40's First Motion for Sumgndudgment, Doc. 26, filed April 13, 2016. The
Court, having considered the Motion, briefs, relevant law and being otherwise fully informed,
will GRANT IN PART Defendants’ Motion.

BACKGROUND

On September 10, 2013, Officer Cory Crayton of the New Mexico State Police
(“NMSP?”), in his marked patrol car, using hisar-facing radar, “clocked” Plaintiffs’ SUV at 69
miles per hour in an area with a 55 miles per hour speed Affidavit of Cory CraytonDoc.

26-1 at 1 3. At approximatelyZ5 a.m., Officer Crayton initiatea traffic stop of the SUMd. at
11 4-6;COBAN Recording of Traffic Stopoc. 28 at 1:02-1:35.

Officer Crayton approached the passengi sf the vehicle, tapped on the window, and
waited. Id.; Doc. 28 at 1:43-1:51. @ter Crayton opened the passenger door and introduced
himself. Doc. 26-1 at § 11; Do@8 at 1:50-1:54. According to Plaintiffs, as Officer Crayton
opened the passenger’s door, Mrs. Seidel @ding the door and trying to roll down the

window. Doc. 32-1 at § BAffidavit of Brenda Lee Seiddboc. 32-2 at § 3. Mrs. Seidel claims
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she was “partially pulled” with the door andiga‘don’t open the door,” after which Officer
Crayton “struck [her] with his left handDoc. 32-1 at | 6; Doc. 32-2 at 1 4, 5.

Defendants instead assert that the COBAd¢ording of the incident “shows that Officer
Crayton had both of his arms outsiof the plaintiffs’ vehicle when he was at the passenger-side
door: Crayton used his right hatwtry to open the door, while $hieft hand was on the vehicle
itself.” Doc. 26 at | 6. Defendants claim thi@tficer Crayton’s arms remained outside the
vehicle for the duration of the ped the passenger door was opehat .8.

The COBAN recording of the incident shotmat Officer Crayton approached the SUV,
tapped on the window, waited for several secoadd, then placed his left hand or arm on the
vehicle and used his right to open the passesmgie door. Doc. 28 dt:35-1:51. Before and
while opening the door several lris along Officer Cragn’s left sleeve we visible to the
camera; however, the exact placement ofl¢fishand and arm wasbscured by the SUMd.
Mrs. Seidel protested, and Offic€rayton’s arm moved such thtae previously visible buttons
became obscured by the vehicle, suggesting ftiade may have moved toward Mrs. Seidel.
at 1:51-1:54.

During the brief moment that the doorswvapen, Officer Craytolooked across the front
seat and recognized the driver as Dr. Seidel. R6¢€l at | 12. Officer Crayton stated, “[i]Jn that
split-second, Mr. Seidel looked right at raed in one sudden motion reached over and down
towards his right hip as he quilgkexited the vehicle. | could sea pistol in a holster on Mr.
Seidel’s right side. Given Mr. Seidel’s suddaotion towards his gun and the manner in which
he got out of the SUV to confront me, | bekel Mr. Seidel intended to use his weapon and
perceived him as a threat.” Doc. 26-1 at | 13.3&nidel exited his vehicle. Doc. 32-1 at | 12.

Officer Crayton “fled from [Seide$] vehicle, pulled his gun out, ped it at [Dr. Seidel], and

1“COBAN?" refers to the brand of camera placed dfid@r Crayton’s dashboard which captured the incident.
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made statements that led [Dr. Seidel] to b&ithat [Officer Craytonjvas accusing [Dr. Seidel]
of holding a firearm in [his] handId. at 7.

After Dr. Seidel exited his car, Officer Citayp ordered him to put his gun down; Seidel
pointed his finger at Officer @yton. Doc. 26-1 at § 17; Doc. 28 at 1:54-1:57. Officer Crayton
again ordered Dr. Seidel to put his gun down #&id Dr. Seidel thahe was under arrest;
however, Dr. Seidel did not comply and reeatkhis vehicle. Doc28 at 1:57-2:02. Officer
Crayton called for backup and ordered Dr. Seidadet out of the vehicle with his hands in the
air; however, Dr. Seidel sat inside his vehicle with his left leg out and left foot on the ground.
Doc. 28 at 1:57-2:13. Over the xtfew minutes, while Dr. Seidedat inside of his vehicle,
Officer Crayton repeatedly told Dr. Seidel to exit the vehicle, to put his gun down, and that he
was under arrest. Doc. 28 at 2:13-4:¥lter Seidel’'s Responses to Defendant Pete Kassetas’
First Set of Requests for AdmissipDsc. 26-2 at Request No. 7, 11. Dr. Seidel did not comply.
Doc. 28at 4:20-5:52. Officer Crayton again ordered Beidel to exit his vehicle without his gun
and get on the grountt. at5:52-6:01. Dr. Seidel did not compliynstead, he said something to
Officer Crayton and pointed at hird. at 5:56-6:02. For several more minutes, Dr. Seidel sat in
his vehicle and did not obeyff@er Crayton’s prior orderdd. at 6:03-10:01. While sitting in his
car, Dr. Seidel called 911 for help in dealing with Officer Cray#mended Complaint for
Violation of Civil RightsDoc. 60 at T 11.

Additional police units began to arrive aipmoximately 7:34 a.m. Doc. 28 at 9:55-11:25;
Affidavit of Steve MinneDoc. 26-4 at 11 3-7. Dr. Seidelntmued to disobepfficer Crayton’s
orders to get out of the car. Doc. 28 at 10:0DB40After other officers arrived, Dr. Seidel exited
the vehicle, put his hands up, and addressedfficers while remaing close to his caid. at

11:40-12:01. Officer Crayton repedtly ordered Dr. Seidel to gen the ground but Dr. Seidel



refused to complyld. After several seconds, Dr. Seideliered his hands, pointed at something
to the right of the camerand reentered his vehiclgl. at 11:57-12:01

Ruidoso Police Officer Dale Harrison then approached Dr. Seidel’'s vehicle. Doc. 26-1 at
19 21-22; Doc. 28 at 12:26-12:30; Doc. 49-11atl; Doc. 26-4 at { 10. The two spoke for
several minutes. Doc. 28 at 12:30-16:43. Dr. Seidel then got out of his vehicle, shut the driver’s
side door, and moved with Officéfarrison in the direction of éhcamera and the other officers.

Id. at 16:43-16:57. Officer Craytahen ordered Dr. Seidel fmt his hands on the police cht.

at 16:57-17:00. Dr. Seidel said “No,hé crossed his arms across his chieist.Doc. 26-1 at
24; Doc. 26-2 at Request No. 1. Officer Craytben “attempted to arrest and handcuff Walter
Seidel—Seidel resisted by pulling awiigm Crayton and folding his armé.Doc. 26 at  20;
Doc. 26-1 at 1 24; Doc. 28 at 17:00-17:02.

“Walter Seidel grabbed onto the edge of thegdacar’'s hood and continued to resist as
Officer Crayton tried to hand&uhim. Crayton had to pry Seidel’'s fingers off the hood, and
another officer helped Craytoncsge Seidel in handcuffs. Crayton can be heard ordering Seidel
to ‘Give me your left hand.” Seideldinot voluntarily submit to being handcuffetiDoc. 26 at
21 (citations to the record omittedgeDoc. 26-1 at | 25; Doc. 26-2 at Request No. 5; Doc. 26-4
at 7 12; Doc. 28 at 17:06-17:08. Dr. Seidel wasntually handcuffed and arrested. Doc. 28 at
17:25-17:35. Mrs. Seidel was allowed to leave with the SUV. Doc. 26-1 at Y 26.

After the arrest, Dr. Seidel was booked itit@ Lincoln County Detention Facility for

Speeding, Assault on a Peace Officer, Regjstim Officer, and Unlawful Use of 91Booking

2 Plaintiffs admit to these facts in their Response to Defendants’ First Motion for Summary Judgment. Doc. 32 at §
20.

* Plaintiffs admit to these facts in their Response to Defendants’ First Motion for Summary Judgment. Doc. 32 at
21.



Report Doc. 26-5 at 1. Officer Cragh filed a criminal complaint against Dr. Seidel for these
offenses on September 20, 20C8iminal Complaint Doc. 26-6 at 1. Officer Crayton prepared a
Probable Cause Statement and wised the criminal charges wilfssistant District Attorney
(“ADA") Elizabeth Williams from the Twelfth Judiail District Attorney’s Office, who approved
the charge$.Doc. 26-1 at f 2%ee alsdoc. 26-6 at 2. On May 11, 2015 the District Attorney’s
Office filed an Amended Complaint against [3eidel dropping the Assault and Unlawful Use
of 911 Charges but retaining tBpeeding and the Resisting, Evaglior Obstructing an Officer
Charges. Doc. 26-7 at 1-2.

On August 19, 2015, Dr. Seidel entered intBl@a and Disposition Agreement with the
State of New Mexico, wherein h@eaded no contest to the Speeding charge and the remaining
charges were dismissedlea and Disposition Agreemerdoc. 26-8 at 1-2. On September 16,
2015, the Twelfth Judicial Distria€ourt for the State of New M&o adjudicated Dr. Seidel
guilty of SpeedingJudgment and Sentendgoc. 26-9 at 1-3.

Neither Dr. Seidel nor Mrs. &kl sought or received any medi treatment as a result of
the incident on S#ember 10, 2013Nalter Seidel's Responses to Cory Crayton’s First Set of
Requests for AdmissignBoc. 26-10 at Request No. Brenda Seidel's Responses to Cory
Crayton’s First Set of Requests for Admissjddsc. 26-11 at RequestoN1. Dr. Seidel did not
seek any psychological or menta¢alth treatment as a result of the incident and does not
contend that he suffered physical, bodily, oygi®logical injury, or ay other medical damages

in this lawsuit as a result of thecident. Doc. 26-10 at Request No. \Blalter Seidel's

* Plaintiffs argue that “any statements made by Wiiliams are hearsay and inadmissible.” Doc. 32 at | 23.
However, ADA Williams’ approval of the charges was a hearsay verbal act because the rule against hearsay
does not apply to “verbal acts in which the statement itself affects the legal rights of the parties or is a circumstance
bearing on conduct affecting their rights.” Fed. R. Evid. 801 Advisory Committee’s note to 19dizquaule,
subdivision (c) (internal quotation marks omittesie id.(“If the significance of an offered statement lies solely in

the fact that it was made, no issue is raised as to thedfranything asserted, andethtatement is not hearsay.”).
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Supplemental Responses to Cory @ais First Set of InterrogatorigsDoc. 26-12 at
Interrogatory No. 22.

Plaintiffs bring suit with six counts againBefendants. Count | is a claim of Battery
asserted against Officer Crayton untlee New Mexico Tort Claims AcAmended Complaint
for Violation of Civil Rights Doc. 60 at 5-6. Count Il is elaim of Malicious Prosecution
asserted by Dr. Seidel agdi®fficer Crayton under the New Mexico Tort Claims Ack. at 6.
Count Ill is an excessive forataim under Article I, Section 16f the Constitution of the State
of New Mexico asserted against Officer Crayton under the New Mexico Tort Claimkl Aat.
6-7. Count IV is a claim of Negligence asserégrinst Chief Kassetasd Does for failing to
supervise, train, and control Officer Craytda. at 7. Count V is a claim of a violation of the
Fourth Amendment to the United States Constitutight to be free frorexcessive force and to
be free from arrest and prosecution for criméhout probable causesserted against Officer
Crayton under 42 U.S.C. § 1988. at 7-8. Count VI is a claim dfailure to Train, Supervise,
and Control asserted against Ch{efssetas and Does under 42 U.S.C. § 1@Bat 8-9.

DISCUSSION

Defendants seek summary judgment on the basis of qualified immunity for all claims.
The Court will grant the motion in part lyranting Summary Judgment for Defendants on
Plaintiffs’ federal law claims and will decknto exercise supplemental jurisdiction over
Plaintiffs’ state law claims.
l. Qualified Immunity

When a defendant invokes the protectiongaélified immunity the plaintiff bears the
“heavy two-part burden” of edthshing that “the defendant’sctions violated a [federal]

constitutional or statutory rightind that the right in question “was clearly established at the time



of the defendant’s unlawful conducMedina v. Cram 252 F.3d 1124, 1128 (10th Cir. 2001)
(internal quotation marks omitted). The Courtymaect “which of the two prongs of the
qualified immunity analysis should be addressiest in light of the circumstances in the
particular case.Pearson v. Callaharb55 U.S. 223, 236 (2009). If tipdaintiff meets his burden

under this framework, the Court then proceeds with its ordinary summary judgment analysis and
the burden reverts to the defendant to demonstrate that no genuine dispaterdl fact exists

that would defeat its claim for qualified immunityee, e.g., Woodward v. City of Worla®d@7

F.2d 1392, 1396-97 (10th Cir. 1992) (citations omitted).

Il. Unlawful Arrest

A. Leqgal Standard

The qualified immunity analysir unlawful arrest consistsf two prongs: (1) whether
the officers had probable causeatoest the 8§ 1983 plaintiff, an(@) if probable cause is lacking,
the court determines whether the § 1983 plfimtrights were cleayl established by asking
whether the officers “arguably had probable cauBalfman v. Higgs697 F.3d. 1297, 1300
(10th Cir. 2012) Where arrest itself is ungfiuted and there was no waat, a violation of the
Fourth Amendment occurs if the astes not supported by probable cauSeeFogarty v.
Gallegos 523 F.3d 1147, 1156 (10th Cir. 2008).

The first prong, whether the officer had prbleacause, is assesskohder an objective
standard of reasonablenesQuinn v. Young780 F.3d 998, 1006 (10th Cir. 2015). The Court
asks “whether ‘the facts and circumstances iwithe officers’ knowledge, and of which they
have reasonably trustworthyfammation, are sufficient in themselves to warrant a man of
reasonable caution in the belief that an offense has been or is being comnktigdrty, 523

F.3d at 1156 (quotindgJnited States v. Edward242 F.3d 928, 933. (10th Cir. 2001)). The



“officer's subjective reason for arrest is irrelavaand it does not mattevhether the arrestee
was later charged with a crimdd. Under Tenth Circuit precederifp]robable cause exists if
facts and circumstances withthe arresting officer's knowledgend of which he or she has
reasonably trustworthy informati are sufficient to lead a pruteperson to believe that the
arrestee has committed or is committing an offenRerhero v. Fay45 F.3d 1472, 1476 (10th
Cir. 1995).

Under the second prong of difiad immunity, a 8 1983 plaintiff bears the burden of
showing the law was clearly established by shgwthat “it would have been clear to a
reasonable officer that probable causes lacking under the circumstancdsdufman 697 F.3d
at 1300 (quotingkoch v. City of Del City690 F.3d 1228, 1241 (10th Cir. 2011)). If there was
“arguable probable cause” for the arrest, théem#ant is entitled to qualified immunityd.
(citing Cortez v. McCauly478 F.3d 1108, 1121 (10th Cir. 2007) (en banc)).

B. Probable Cause to Arrest Dr. Seidel

Officer Crayton arrested Dr. Seidel for (1) Speeding, (2) Assault on a Peace Officer, (3)
Resisting an Officer, and (4) Unldul Use of 911. Doc. 32 at 9.

Officer Crayton had probable use to arrest Dr. Seidelrfgpeeding. The parties do not
dispute that Officer Crayton obisved Dr. Seidel violating thew by speeding. Doc. 26 at | 1;
Doc. 32 at § 1. However, Plaintiffs argue thetder New Mexico law, “speeding is not an
arrestable offense.” Doc. 32 at 9. They dite following language from the New Mexico
Statutes Annotated 66-8-123:

whenever a person is arrested for anglation of the Motor Vehicle Code or

other law relating to motor vehicles pshable as a misdemeanor, the arresting

officer, using the uniform traffic citation in paper or electronic form, shall

complete the information section andepare a notice to appear in court,
specifying the time and place to appehave the arrested person sign the



agreement to appear as specified, gieey of the citation téhe arrested person
and release the person from custody.

N.M. Stat. Ann. 8§ 66-8-123.

Officer Crayton did not violate the Constitutiospecifically the Fourth Amendment, by
arresting Dr. Seidebn speeding chargeSee Atwater v. @i of Lago Vista532 U.S. 318, 354
(2001) (“If an officer has probable cause to badithat an individual has committed even a very
minor criminal offense in his presence, he maighout violating the Fouh Amendment, arrest
the offender.”);Virginia v. Moore 553 U.S. 164, 167, 176 (2008)nding no violation of the
Fourth Amendment where Virginia officers arreséechan for driving on a suspended license, an
offense which under state law should ordinaldégd to a summons and not an arré3éxea v.
Bacg 817 F.3d 1198, 1203 (10th Cir. 201@)oting that where “officex saw [the plaintiff]
violate Albuquerque traffic ordances by pedaling through a stognSiofficers had authority to
effect an arrest).

Plaintiffs also argue that @fer Crayton did nohave probable cause to arrest Dr. Seidel
for resisting arrest. Under subsection D Néw Mexico StatutesAnnotated § 30-22-1,
“[r]esisting, evading or obstructing an officeonsists of ... resistgq or abusing any judge,
magistrate or peace officer in the lawful discharge of his duties.”

Plaintiffs assert that OfficaZrayton was no longer in theaWful discharge of his duties”
after striking Mrs. Seidel. Doc. 32 at 9. Pldistiargue that because Officer Crayton “knew he
was no longer in the lawful discharge of his dsitiee could not have believed that Dr. Seidel
was committing the offense of Resisting, Evadan Obstructing an fiicer under § 30-22-1 and
therefore did not have probabkause to arrest Dr. Seidel for the resisting crildeat 8.

Plaintiffs do not cite to any authority support their claim thaDfficer Crayton was no

longer in the lawful discharge of his dutieBhe New Mexico Supreme Court defined the



element of lawful discharge of duties by statifaypolice officer is engaged in the performance

of his official duties if, ‘(h)e issimply acting within the scope @fhat the agent is employed to

do. The test is whether the agent is acting within that compass or is engaging in a personal frolic
of his own.” State v. Dog583 P.2d 464, 467 (N.M. 1978)f. State v. Frazier537 P.2d 711,

713 (Ct. App. N.M. 1975) (“The police officer wast in the lawful discharge of his duties in
stopping and restraining the defendant for ideraifon” and lacked probable cause for an
arrest).

The Court finds that Officer Crayton neveombed acting in the lawf discharge of his
duties. Furthermore, Dr. Seidelfssistance is clear from ti@OBAN recording and Plaintiffs
admit that Dr. Seidel resisted by refusingcumply, by verbally resisting, and by physically
resisting. Doc 28 at 1.57 to 4:20, 5:52 to 6:03, 11:40 to 12:00, 16:57 to 17:08; Doc. 32 at {f 14,
20, 21.

Whether Officer Crayton had probable cause to arrest Dr. Seidel for Assault on a Peace
Officer or Unlawful Use of 911s less clear. However, for thmurposes of an unlawful arrest
claim, “[t]hat an officer may not have subjediy believed probable cause existed to arrest a
suspect for a certain crime does not preclude theefiment from justifying the suspect's arrest
based on any crime an officer could objectvaind reasonably have believed the suspect
committed.” Culver v. Armstrong 832 F.3d 1213, 1218 (10th Cir. 2016). Officer Crayton
objectively and reasonably believed that Dr. 8kicommitted the offenses of speeding and
resisting arrest. Therefore, ff@er Crayton had probable cauge arrest Dr. Seidel. The
Defendant, Officer Crayton, is tthed to qualified immunity and summary judgment shall be

granted on this claim.
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1. Malicious Prosecution®

A. Legal Standard

“[T]he relevant constitutional underpinningrfa claim of maliciougprosecution under 8
1983 must be the Fourth Amendment’s righbe free from unreasonable seizurédddrgheim
v. Buljkg 855 F.3d 1077, 1085 (10th Cir. 2017) (quotBecker v. Kroll 494 F.3d 904, 914
(10th Cir. 2007)). Malicious prosecution clainnsder § 1983 include the following elements: (1)
the defendant caused the plaingf€ontinued confinement or proséion; (2) the original action
terminated in favor of the plaintiff; (3) no prdila cause supported the ongl arrest, continued
confinement, or prosecution; )(4he defendant acted with malice; (5) the plaintiff sustained
damagesWilkins v. DeReye$28 F.3d 790, 799 (10th Cir. 2008).

B. Plaintiffs Cannot Establish the Favorable Termination Element.

The Tenth Circuit has stated that, “to qualifyfagorable, the termination of the original
criminal proceeding ‘must in some way indicate the innocence of the acciM=aglieim 855
F.3d at 1086 (quotinGordova v. City of Albuquerqu&16 F.3d 645, 651 (10th Cir. 2016)). To
determine whether a dismissal indicates innocetie Court “look[s] tothe stated reasons for
the dismissal as well as to the circumstance®suoding it” to determine “Wether the failure to
proceed implies a lack of remsable grounds for the prosecutioWilking 528 F.3d at 803
(finding that dismissal of charges by a filing oblle prosequesconstitutes a favorable
termination where the “dismissals were not emtatee to any compromise or plea for mercy...

[rlather, they were the resuf a judgment by the prosecutomathithe case could not be proven

® The Original and Amended Complaint both state the malicious prosecution claim in Count Il asundkirthe
New Mexico Tort Claims ActSeeDocs. 1 at 10; 60 at 6. However, Defendants in their First Motion for Summary
Judgement refer to Plaintiffs’ malicious prosecution claim under § 1983, Doc. 26 at 12, and in respotiffe Plai
agree with the elements ofetltlaim as stated in Defendants’ Motion, Doc. 32 at 10. In light of this ambiguity, in
addition to declining to exercise supplemental jurisdiction over Plaintiffs’ state law claimasat 1V, the Court
explains here why it would grant summary judgment on Plaintiffs’ malicious prosecution claim un@8: § 19
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beyond a reasonable doubtQoprdovag 816 F.3d at 650-51 (finding that dismissal based on New
Mexico’s Speedy Trial Act is not a favorablerngnation even though the dismissal worked in
favor of the plaintiff). Notalyl, “abandonment of the proceedingsordinarily insufficient to
constitute a favorable termination if ‘the pecsition is abandoned pursuant to an agreement of
compromise with the accusedd. at 802-03 (quoting Restatemg®econd) of Torts § 659(c)
(1977)). Moreover, the “plaintiff has the burden of proving a favorable terminatwhrat 803
(citations omitted).

Plaintiffs argue only that “the original agti terminated in Plaiiif's favor. All of the
arrestable charges were dismassagainst Dr. Seidel.” Doc. 3&t 10. The mere fact that the
charges were dismissed does not indicate Dr. Sgitlocence and is insufficient to satisfy the
favorable termination requirement. Plaintiffs have not alleged any facts, provided any evidence,
or made any legal arguments to explain why eéhgismissals should be considered a favorable
termination outside of the abogeoted language. Plaintiffs haveléal to satisfy their burden of
showing that the original charges resultedaifiavorable terminain. The Defendant, Officer
Crayton, is entitled to qliied immunity and summary judgment on this claim.

IV.  Excessive Force

A. Legal Standard

“Excessive force claims are governed by the Fourth Amendment’s ‘objective
reasonableness’ standardVlorris, 672 F.3d 1185, 1195 (10th Cir. 2012). Under this standard,
the Court balances (1) “the nature and quality of the intrusion on the individual's Fourth
Amendment interests” against “the coumtgling governmental ierests at stake Graham v.
Connor, 490 U.S. 386, 396 (1989). “[T]he questiam whether the officers’ actions are

‘objectively reasonable’ in lightf the facts and circumstancesnfronting them, without regard
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to their underlying intet or motivation.” Id. at 397. In determining whether the use of force is
reasonable in a particular sitigat, the Court considers factorinding (1) the severity of the
crime at issue; (2) whether the subject poses an immediate threat to the safety of the officers or
others, and (3) whether he is activedgisting arrest or attempting to fl&gee id.at 396. The
Court judges the reasonableness of a particuaolBrce “from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of hindsight.’at 396. Accordingly,
“[t]he calculus of reasonablese must embody allowance for thect that police officers are
often forced to make split-sead judgments... about the amountfoifce that isnecessary in a
particular situation.” Id. at 396-97. “If an officer reasonably, but mistakenly, believed that a
suspect was likely to fight back, for instance, dficer would be justified in using more force
than in fact was neededSaucier v. Katz533 U.S. 194, 205, (2001ijnited in part on other
grounds by Pearson v. Callahasb5 U.S. 223 (2009).

B. Excessive Force on Mrs. Seidel

In regards to the claim of excessive forcedisgainst Mrs. Seidel, Plaintiffs bear the
burden of proof to overcome Deidants’ assertion of qualifiesdhmunity. As discussed above,
Plaintiffs must establis both that Officer Cragin violated a constituinal right and that the
right was clearly established akettime of the challenged conduSeeMorris v. Nog 672 F.3d
1185, 1191 (10th Cir. 2015).

In the first prong, whether Officer Craytonolated Mrs. Seidel’s constitutional rights,
the Court asks whether “the factaken in the light most favorabto the past asserting the
injury show the officer's conduct violated a fealeright” without resolvng genuine disputes of
fact in favor of the party seeking summary judgméotan v. Cotton134 S. Ct. 1861, 1865-66

(2014).
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There is a genuine dispute of fact asmaether Officer Crayton “struck [Mrs. Seidel]
with his left hand.” Doc. 32-2 & 5. Defendants primarily argtleat the COBAN recording of
the incident “blatantly contdacts” the testimony presented ltlge Plaintiffs. Doc. 26 at 8.
However, the recording of theamwlent is not clear enough to meet the “blatant contradiction”
standard set forth iBcott v. Harris 550 U.S. 372, 380 (2007). Undscotf where the “parties
tell two different stories, on®f which is blatantly contradied by the record, so that no
reasonable jury could believe it, a court shouldattpt that version of the facts for purposes of
ruling on a motion forsummary judgment.ld. In Scott the Court reasoned that a video
recording of a car chase “so utterly discreditdd’ respondent’s version of events such that “no
reasonable jury could believe him” as to whettherrespondent was driving in such a way as to
endanger human liféd. However, inYork v. City of Las Crucethe Tenth Circuifound that the
District Court properly witheld qualified immunity and sumary judgment in a 8§ 1983
excessive force claim where “only part of the incident” was captured on an audiotape and parts
of the tape were unintelligibl®23 F.3d 1205, 1210-11 (10th Cir. 2008).

Here, the video does not clearly show whetb#ficer Crayton applied any force to Mrs.
Seidel. Doc 28 at 1:50 to 1:54. The placement efdamera and the location of the Plaintiffs’
SUV obscure the positions of Officer Cragt® hands and arms and Mrs. Seidel’s bddy.
Therefore, Plaintiffs’ version of facts as set forth in their affidavits is not “blatantly contradicted
by the record.”Scott 550 U.S. at 380. Taking the facts “the light most favorable” to the
Plaintiffs, Mrs. Seidel grabbed her door, triedroll down her window, and was pulled with the
door as Officer Crayton opened Ttolan, 134 S. Ct. at 1865; Doc Rat { 5. Officer Crayton
“struck [Mrs. Seidel] with his lefhand.” Doc. 32-2 at { 5. Plaifit argue that the existence of

this factual dispute pr&aes the grant of summary judgntiehowever, they must still satisfy
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both steps of the qualified immily analysis to defeat Dafdants’ assertion of qualified
immunity. Morris, F.3d at 1191. In other words, even assuming the contact occurred, to succeed
on their excessive force claim the Plaintiffisust show both a violation of the Fourth
Amendment under the “objectiveasonableness” standard andtth reasonable officer would
understand that his conduct wasawful in this situationld. at 1195, 1996.

Based on the amount of force that Offic€rayton used and the circumstances
surrounding the incident, &htiffs have failed to establisthat Officer Crayon violated the
Fourth Amendment. At most, Plaintiffs alleggat Officer Crayton “pt his forearm onto and
across Mrs. Seidel's chest and pushed her baokhier seat.” Doc. 60 at 8. Plaintiffs suggest
that under the factors set forth @raham there was a violation ahe Fourth Amendment
because “there was no crime at issue wils. Seidel, no threat posed by her, and no
resistance.’See490 U.S. at 396; Doc. 32 at 7. Howevat the time Officer Crayton allegedly
applied force to Mrs. Seidel, leas conducting a traffic stop fan admitted speeding violation;
traffic stops are inherently dgerous to police officers; aride words “don’t open the door” as
well as her attempts to close the door titute at least some degree of resistaiZae United
States v. Hojt264 F.3d 1215, 1223 (10th Cir. 2001) (emda(“The terrifying truth is that
officers face a very real risk of being assaulted with a dangerous weapon each time they stop a
vehicle.”) overruling on other grounds recognizén United States v. Stewart73 F.3d 1265
(10th Cir. 2007). In light ofthese undisputed facts, it wast objectively unreasonable for
Officer Crayton to push Mrs. Seidel back irter seat. Thus, Officer Crayton did not violate
Mrs. Seidel’'s Fourth Amendment rights.

Under the “clearly established” prong of ified immunity, “[t]he question of whether a

right is clearly established mus¢ answered ‘in light of the spécicontext of the case, not as a
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broad general proposition.” That ihe question is not whether theneral right to be free from
excessive force is clearly eslished, but whether [plaintiff] had clearly established right under
the facts of this caseld. at 1196. The burden is on the Plaintiffs to “convince the court” that the
law is clearly established and the “[p]laintiffailure to do so... does hoaise a jury question,
but rather calls for entry of judgent in favor of the defendantd.titz v. Weld Cty. Sch. Dist. No.
6, 784 F.2d 340, 343 (10th Cir. 1986).

“[Cllearly established law” should not kikefined “at a high level of generalitwWhite v.
Pauly, 137 S. Ct. 548, 552 (2017) (citidgchroft v. al-Kidd563 U.S. 731, 742 (2011)). “While
this Court's case law do[es] not require a cdsectly on point for aright to be clearly
established, existing precedent must have gldlge statutory or constitutional question beyond
debate. In other words, immunity protea# but the plainly incompetent or those who
knowingly violate the law.1d. at 551 (2017) (citations omitted).

Plaintiffs argue that “the right to be frél®m excessive force during the course of an
arrest is clearly established” by citing to the following ca&sham 490 U.S. 386Robles v.
Shultz 2010 WL 1441287, at *2, 14 (D.N.M. Mar. 18010) (plaintiffs showed violation of a
clearly established right wherdfioers allegedly helglaintiff at gunpointand beat him despite
“following their orders to the letter”Butler v. City of Norman992 F.2d 1053, 1054-55 (10th
Cir. 1993) (plaintiffs showed violation of aedrly established rightvhere plaintiff hit a dog
while driving and, after arriving on the scetleree police officers “rushed him, tackled him,
threw him face first into the bed of the pickuphandcuffed his hands behind his back and beat
him with flashlights... [and] kneed [him] in the groin'Frohmader v. Wayned58 F.2d 1024,
1026 (10th Cir. 1992) (“[piatiff] must show that [defendan{'sictions constituted an excessive

use of force under our former substantive duegse standard” in an eassive force claim on
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facts which occurred pré&rahambut decided posBrahan); andAustin v. Hamilton945 F.2d
1155, 1157-58 (10th Cir. 1991) (Plaintiffs establsha&olation of a clearly established right
where “[p]laintiff's affidavits reflect a twelve-hour sypde of unnecessary physical violence and
inhumane treatment, ending in their release witleharge by defendants... after a small amount
of Marijuana was founth their vehicle”)abrogated on other grounds Bghnson v. Jone$15
U.S. 304, 309 (1997); Doc. 32 at 6. None of themses addresses whether a reasonable officer
should understand that it would be unlawful“pmush” a passenger “back into her seat” after
opening the passenger daturing a routine traffic stop. Doc. &@ Y 8. Plaintiffs have not cited,
and the Court has not found, any clearly estaldisaer which Officer Craton violated in this
case. Plaintiffs therefore have failed to bBth the second prong a@he qualified immunity
analysis.

Finally, even if Plaintiffs had alleged factsifficient to find Officer Crayton’s actions
unreasonable under thestiard set forth ifisraham Plaintiffs have not satisfied their burden of
proof because “a claim of excessfeece requires some actual injuhat is not de minimis, be it
physical or emotional.Cortez v. McCauley478 F.3d 1108, 1129 (10th Cir. 2007). Plaintiffs
here have provided evidence that Officer Crayymmshed” Mrs. Seideand that she “gasped.”
Doc. 32-2 at 1 5. Mrs. Seidel admitted that sliendit seek medical care for physical injuries and
beyond claiming “emotional distress” in the complaitmere is no evidence in the record to
support the claim of emotional distre&ee Sisneros v. Fishe885 F. Supp. 2d 1188, 1219
(D.N.M. 2010) (Browning, J.) (holding that phaiff failed to meethis burden of proving a
violation of Fourth and Fowenth Amendment Rights in a claim of excessive force where the

plaintiff “does not testify to any ill-effects resimlg from his encounter such as social stigma,
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nightmares, a need for therapy, or even w-feund distrust of or discomfort around police
officers”). Plaintiffs have not provided evidenakactual injury or even de minimis injury.

For all the reasons above, tieurt concludes that Plaintiffeave not met their burden of
establishing that Officer Crayton used exocessiorce against MrsSeidel. The Defendant,
Officer Crayton, is entitled to gliseed immunity on this issu@and summary judgment shall be
granted on this claim.

C. Excessive Force on Dr. Seidel

In considering the excessive force claim by Beidel against Officer Crayton, the Court
must determine whether the force Officer Craytoaduw® arrest Dr. Seidel exceeded “the force
reasonably necessary to effect afla arrest or detention undéne circumstances of the case.”
Cortez 478 F.3d at 1126.

Plaintiffs argue that OfficelCrayton arrested Dr. Seid&lithout probable cause and
therefore: (1) pointing a firear at Dr. Seidel, (2) wrestling him, and (3) handcuffing him was
objectively unreasonable and constitueedessive force. Doc. 32 at 5.

First, the Court considers whether Offidgrayton acted unreasonably by pointing his
firearm at Dr. Seidel. “[T]he right to arrest amdividual carries withit the right to use some
physical coercion to effect the arreBhompson v. City of Lawrence, KaB8 F.3d 1511, 1516
(10th Cir. 1995) (citingsraham 490 U.S. at 397). Further, it‘isot unreasonable for officers to
carry weapons ... or take control afpotentially dangeus situation.”ld. Although pointing a
firearm at a suspect “inescapably involves thenadiate threat of deadly force” such a show of
force may be permissible when it is “predicatechbleast a perceived rigi injury or danger to
the officers or others based on whia officers know at the timeHolland ex rel. Overdorff v.

Harrington, 268 F.3d 1179, 1192 (10th Cir. 2001). However, “[w]here a person has submitted to
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the officers' show of force wibut resistance, and where dfioer has no reasonable cause to
believe that person poses a danger to the offictr others,” the officer may be using excessive
and unreasonable force by continuing to aim adénl weapon at the fgen, “in contrast to
simply holding the weapon in a fashion ready for immediate Ude.”

Officer Crayton did not act unreasonably by pointing a gubraSeidel. Oficer Crayton
recognized Dr. Seidel and saw “sstol in a holster” on Dr. Seidslright side in the “split-
second” the [passenger] door was open.” Rl at 11 12, 13. Dr. Seidel opened his door,
stepped outside of his vehicle, and took salvsteps towards Officer Crayton’s car while
pointing his finger at Officer Giyton. Doc. 28 at 1:53-1:58. Qfér Crayton moved away from
the SUV, withdrew his firearnpointed it at Dr. Seidel, and a@ered Dr. Seidel to put his gun
down. Doc. 28 at 1:53-2:00. Offic&rayton continued to order Dr. Seidel to put his gun down
and Dr. Seidel statedl don’t have a gun.ld. 1:56-1:58. As Dr. Seidel tned around to reenter
his vehicle, Officer Craytorstated, “You are under arrestid. at 1:58-2:00. TheGraham
standard of excessive force “embod[ies] allowearior the fact that police officers are often
forced to make split-secondidgments... about the amount ofrde that is necessary in a
particular situation” and based on the circumstsnof this case, the Court finds that Officer
Crayton’s acted reasonably by making the splibadadecision to aim hisrBarm at Dr. Seidel.
490 U.S. at 396-97.

Second, the Court will consider whether ©dii Crayton acted reasonably by “wrestling”
Dr. Seidel. Doc. 32 at 10. “If the plaintiff [in axcessive force claim] can prove that the officers
used greater force than would hdween reasonably necessaryeftect a lawful arrest, he is
entitled to damages resulting from that excessive foiCertez v. McCauley478 F.3d 1108,

1127 (10th Cir. 2007). “If an offer reasonably, but mistakenly, believed that a suspect was
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likely to fight back,... the officer would be jtised in using more force than in fact was
needed.’Saucier 533 U.S. at 205.

The firstGrahamfactor, “the severity of the crime esue,” weighs slightly in favor of
Officer Crayton because there was probable céoisarest Dr. Seidel for resisting arrest, a
misdemeanor offense under NMSA § 30-22-1. 490 U.S. at 886;Clark v. Bowcyt675 F.
App'x 799 (10th Cir. 2017junpublished) (the firsGraham factor weighed in favor of the
officer, although without great force, where the offense was a class C misdembahsge
Koch v. City of Del City660 F.3d 1228, 1246—47 (10th Cir. 20149ting that the firsGraham
factor weighed in favor of #h plaintiff when “[tjhe crime for which she was arrested,
obstruction, is only a misdemeanor”).

The second factor, “whether the subject pasesmmediate threat to the safety of the
officers or others,” weighs in favor of Pléififs because Dr. Seidel no longer wore his weapon
on his hip and Officer Harrison appeared toehaontrol over the scene. 490 U.S. at 39ée
Doc. 28 at 16:44-16:59.

The thirdGrahamfactor, “whether [the suspect] is aetly resisting arrest or attempting
to flee” weighs in favor of Officer Crayton becaysiuring the course of the incident, Dr. Seidel
repeatedly refused to comply with Officer Ciay's verbal commands, and after finally exiting
his car and moving with Officer Harrison towards tholice cars, he did nobmply with Officer
Crayton’s order to put his hands on the polear. Doc 28 at 1:59 to 12:00, 16:57 to 17:00.
Instead of complying, Dr. Seidel said “Nahd crossed his arms across his chdsDr. Seidel
physically resisted arrest “by pulling away fra@rayton and folding his arms” when Officer
Crayton tried to handcuff Dr. Seiddd. at 17:00 to 17:02. Considering Dr. Seidel’s physical

resistance the Court concludes that Officer @nalgt use of force to wrestle Dr. Seidel was not

20



greater than “reasonably necessargffect a lawful arrest.Cortez 478 F.3d at 112%&ee also
Perea v. Baca817 F.3d 1198, 1203 (10th Cir. 2016) (“théevant inquiry is whether the taser
use was reasonable and proportiorgiten Perea’s resistance.Ypubyoung Park v. Gaitajin
2017 WL 782280, at *12 (10th Cikar. 1, 2017) (unpublished) Graham’sthird factor heavily
favors Defendants, strongly militating in favor afdetermination that Defendants’ use of force
was reasonable” where Plaintiffotight back ‘forcefully’ by tensing his arms, bracing his legs,
and attempting to pull away from the officers”).

Third, the Court will consider Officer Crayton’s use of force in handcuffing Dr. Seidel.
“In some circumstances, unduly tight hanifiog can constitute excessive force where a
plaintiff alleges some actual jury from the handcuffing andllages that an officer ignored
plaintiff's timely complaints (or was otherwise deaware) that the handés were too tight.”
Cortez 478 F.3d at 1129. However, “a claim of excessive force requires some actual injury that
is not de minimis, be it physical or emotional.” For exampleCantez v. McCauleythe “only
evidence in the record is [plaintiff's] affidavitahthe handcuffs left reaharks that were visible
for days afterward.ld. This sort of injury was insufficient, as a matter of law, to support an
excessive force claim “if the use b&ndcuffs is otherwise justifiedltl. The Court concludes
that the use of handcuffs was justified for thmsaeasons that Officer Crayton was justified in
wrestling Dr. Seidel.

Further, Plaintiffs have not provided any eande whatsoever to support their claim that
Dr. Seidel suffered injury at the hands of Offiggrayton. In fact, theyadmit that Dr. Seidel
“does not contend that he suffdrany medical damages, phydibadily injury or psychological
injury as a result of the incident.” Doc. 26 &3} Doc. 32 at { 25. Thus, Plaintiffs have failed to

establish that Officer Crayton violated Dr. Seisleight to be free from the use of excessive
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force. Defendants are entitled to qualified imityiion this issue, andummary judgment shall
be granted.
V. Failure to Train and Supervise

A. Leqgal Standard

“Supervisory status alone doest create § 1983 liability.Gallagher v. Sheltan587
F.3d 1063, 1069 (10th Cir. 2009) (citimguffield v. Jackson545 F.3d 1234, 1239 (10th Cir.
2008). The Tenth Circuit requires “an affirmative link... between the constitutional deprivation
and either the supervisor’'s personal particgpgt... exercise of comtl or direction, or ...
failure to supervise” to impose supesory liability under 42 U.S.C. § 1988l. (quotingGreen
v. Branson 108 F.3d 1296, 1302. (10th Cir. 1997A).plaintiff may succeed in supervisory
liability claim under 8§ 1983 if they show thd(l) the defendant promulgated, created,
implemented or possessed respaiigitfor the continued operain of a policy that (2) caused
the complained of constitutional harm, and (Xedawith the state of md required to establish
the alleged constitutional deprivatiorDodds v. Richardsqn614 F.3d 1185, 1199 (10th Cir.
2010).

In the specific context of a failure tain claim under 42 U.S.C. § 1983, the parties agree
that the Plaintiffs must show the following:

1) an underlying violation of [Plaintiffs’] constitdion rights; 2) that the

supervisor-defendantjgersonal involvementausedthe misconduct complained

of; and 3) that the supdsor-defendant actedith the state of mind ointent

required to establish he committed a constitutional violation; specifically, at

minimum, establish a deliberate and intendél act on the part of the defendant to

violate the plainff's legal rights.

Kemp v. Lawyer846 F. Supp. 2d 1170, 1175 (D. Colo. 2012) (cibaglds 614 F.3d at 1209;

Myers v. Koopmar2011 WL 650328 (D. Colo. 2011pee alsdoc. 26 at 16-17; Doc. 32 at 11.
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B. Supervisory Liability of Chief Kassetas

Once again facing qualified immity, Plaintiffs bear the wden of satisfying a “strict
two-part test.’McBeth v. Himes598 F.3d 708, 716 (10th Cir. 2010) (quotBgwling v. Rectar
584 F.3d 956, 964 (10th Cir. 2009)). “The plaintiff mastablish (1) that the defendant violated
a constitutional or statutory righand (2) that the right was clearly established at the time of the
defendant’s conduct.fd.; Graves v. Thomagl50 F.3d 1215, 1225 (10th Cir. 2006) (upholding
grant of summary judgment on claim of supervisiaapility where plaintifs failed to show an
underlying constitutional violation).

Plaintiffs have not established an underlying constitutional violation to survive summary
judgment on their claim of supervisory liabilityased on Chief KassstaFailure to Train,
Supervise and Controbee Kemp846 F. Supp. 2d at 1175. Hetbe Court first found that
Plaintiffs did not provide sufficient evidencegbow a constitutional violation in their Excessive
Force claims. Second, Plaintiffailed to establish that Office€rayton violated the Fourth
Amendment by arresting Dr. Seidel because d@ffiCrayton had probable cause to arrest Dr.
Seidel. Third, Plaintiffs did natstablish a constitutional violati in their malicious prosecution
claim because Officer Crayton had probable cause and Plaintiffs’ failed to show favorable
termination of the charges.

Chief Kassetas is entitled to qualified immurigcause Plaintiffs have failed to establish
an underlying constitutional violation by Offic@rayton. Summary judgme shall be granted
on this claim.

VI.  State Law Claims
Plaintiffs have assertedast law claims of Battery, Malious Prosecution, Unreasonable

Seizure, Excessive Force, and Negligence against Defen@&s®Boc. 60 at {{ 19-35. The
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Court, having granted summary judgment on alPddintiff’'s federal law claims, declines to
exercise supplemental jurisdiction over Plaintiff's state law cla8®as. Nielander v. Bd. Of Cnty.
Comm’rs 482 F.3d 1155, 1172 (10th Cir. 2009) (“Under 2%.C. § 1367(c), a district court
may decline to exercise supplemental jurisdiction if the district couhas dismissed all claims
over which it has original jurisdiction”).

IT IS THEREFORE ORDERED that Defendants’ First Motion for Summary
Judgment, Doc. 26, filed April 17, 2016, GRANTED IN PART. The Court declines to
exercise supplement jurisdictiower Plaintiffs’ state law claims.

Dated this 19th day of October, 2017.

MARTH ifjo 2
- UNITED®TATESDISTRICT JUDGE
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