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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MARTIN GALLEGOS,
Plaintiff,
VS. No. ClV 16-0127JB/JHR
BERNALILLO COUNTY BOARD OF
COUNTY COMMISSIONERS, BERNALILLO
COUNTY DETENTION CENTER, NEW
MEXICO DEPARTMENT OF
CORRECTIONS, CLYDE KLINE, and
JOVANNE KING,

Defendants.

MEMORANDUM OPINION AND ORDER*

THIS MATTER comes before the Court on: (i) tRé&intiff’'s Motion to File a Second
Amended Complaint, filed February 17, 2017 (D68)(“Motion”); and (ii) Defendants Kline’s
and King’s Motion for Summary Judgment on tBasis of Qualified Immunity and Other
Grounds, and Supporting Memorandum, filedabetr 18, 2017 (Doc. 90)(“MSJ”). The Court
held a hearing regardinthe Motion on June 2, 2017 and haldhearing regamg the MSJ on
June 12, 2018. The primary issues are: (iptivar the Court should permit Plaintiff Martin

Gallegos to file a Second Amended Complaitdiing Bernalillo Countyletropolitan Detention

The Court previously issued an Order that tgdrin part the Plaintiff's Motion to File a
Second Amended Complaint, filégebruary 17, 2017 (Doc. 58), toetlextent that it requests to
add Jovonne King and Clyde Kline as substitutéigmfor Defendants John Does No. 1-2. See
Order at 7, filed September 29, 20(Doc. 86)(“Order”). In the Qter, the Court stated that it
would later issue a Memorandum Opinion more fdktailing its rational for this decision. See
Order at 1 n.1. This Memorandum Opinion d@dier is the promised opinion and details the
Court’s rationale for the previous Ordemdaalso rules on Defend&s Kline’'s and King’'s
Motion for Summary Judgmern the Basis of Qualified Immunity and Other Grounds, and
Supporting Memorandum, filed Qutier 18, 2017 (Doc. 90).
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Center Corrections Officers Clyde Kline and Jovonne Kiag Defendants, because Gallegos
was in jail and could not adequately work witis attorney to timely identify Kline and King;
(i) whether Kline and King acted with delitze indifference in violation of the Eighth
Amendment of the Constitution of the Unitedatés of America, because they disregarded
Gallegos’ court order providingirh with medical treatment; an@ii) whether Kline and King
are entitled to qualified immunity vis-a-vis [Bos’ deliberate indifference claim. The Court
concludes that: (i) Gallegos mmamend his complaint, because he has shown good cause by
demonstrating that he was inljand could not adequately workith his attorney to timely
identify Kline and King; (ii) Kline and Kingdid not act with deliberate indifference; and
(i) Kline and King are entitled to qualifieadnmunity, because Gallegbsis not met his burden
of demonstrating that his asserted right is rtyeastablished. Accordingly, the Court will grant
the MSJ and grant the Motion in part.

FACTUAL BACKGROUND

The Court draws the factuddackground from the partiegissertions of undisputed
material facts in their summary judgment roatipapers._See MSJ 11 1-41, at 2-7; Plaintiff's
Response to Defendants Kline’'s and King’stio for Summary Judgnmé on the Basis of
Qualified Immunity and Other @unds 1 1-17, at 1-7, filed November 1, 2017 (Doc. 92)(*“MSJ
Response”); Reply to Plaintiffs Response Befendants Kline’s and King’'s Motion for
Summary Judgment on the Basis of Qualified Immunity and Other Grounds at 2-3, filed

November 24, 2017 (Doc. 94)(“MSJ Reply”).

’As the MSJ notes, the caseaption misspells “Jovonne” as “Jowe.” MSJ | 28, at 6.

*The Court previously issued an opinionviich it denied the Motion in part to the
extent that Gallegos proposed to add New N@exCorrections Department General Counsel
James Brewster. See Memoramd@pinion and Order at 113lefd August 17, 2017 (Doc. 82).
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Gallegos is a former inmate at the Baito County Metropolian Detention Center
(“MDC") and was detained there until Novembkz, 2014. _See MSJ | 1, at 2 (asserting this
fact)(citing Inmate Release Form at 1, fil@ttober 18, 2017 (Doc. 90-1)(“Release Form”));
MSJ Response | 1, at 1 (admitting this factPon November 6, 2014, state district judge
remanded Gallegos to MDC and ordered thatle@Gas remain there until “his level of
methadone treatment has reached a point whefenjii not incur life-eadangering withdrawal
symptoms upon transfer to the DepartmentCairrections.” MSJ | 2, at 3 (asserting this
fact)(quoting Order Remanding Defendant to tidpolitan Detention Center at 2, filed

November 6, 2014, in State of New MexioMartin Gallegos, Nos. CR 14-4787, CR 13-5315

(Second Judicial District Cour€ounty of Bernalillo, State of New Mexico), filed in federal
court October 18, 2017 (Do@0-2)(“Methadone Order”). See MSJ Response | 1, at 1
(admitting this fact). The Methadone Order was to remain in effect “for six weeks maximum
[before Gallegos] will be transported to Depanttnef Corrections.” MSJ 2, at 3 (asserting
this fact)(quoting Methadone Order at 2)(edteon added). _See MSJ Response | 1, at 1
(admitting this fact). Essentially, the Methadone Order provided that Gallegos would bé'titrated
down from his current dosage of methadoner avesix-week period at MDC before being
transferred to the Corrections Department,tisat he would not endersevere withdrawal
systems associated with immediately stogpmethadone. _See MSJ Response 8, at 3-4

(asserting this facD). Gallegos uses methadone to contrahthat he has experienced since age

“In medicine, dose titration is a “stepwisgustiment of doses until a desired level of
effect is reached.” *“Dosing,” Wikipedia,tths://en.wikipedia.org/wiki/Dosing (last viewed
September 22, 2017).

The Defendants assert that this fact isléwant, but they do not dispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
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thirteen, when he was injured in an electrical @eat and lost half ofis right arm. _See MSJ
Response { 11, at 4-5 (asserting this fact); Deposof Martin Gallegos at 90:17-22 (taken
January 18, 2017), filed November2D17 (Doc. 92-3)(“Gallegos Depo ?).

Unlike the Corrections Department, MDC imtains a methadone program, which has
existed since at least 2013 amdcadministered through the Recovery Services Company of New
Mexico. See MSJ Response 1 9, at 4 (assertiadatt)(citing Administrative Meeting Agenda
at 1 (dated December 10, 2013), dilsdovember 1, 2017 (Doc. 92-T))Methadone orders are
common at MDC, and MDC has received these resrflar many years and typically sends them
to Recovery ServicesSee MSJ Response 10, at 4 (asseltmg) fact); Deposdion of Alexis
Iverson at 7:1-8:25 (takedanuary 20, 2017), filed November 1, 2017 (Doc. 92-4)(“Iverson

Depo”)®

specifically controverted.”). T Court has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

®The Defendants assert that this fact isléwant, but they do not dispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). T&Court has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

"The Defendants assert that this fact isléwant, but they do not dispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). TéCourt has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

8The Defendants assert that this fact isléwent, but they do not dispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
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Kline is an MDC Corrections Officer o assists in releagy MDC detainees or
transferring them to other prisanSee MSJ { 4, at 3 (assertithgs fact)(citing Deposition of
Clyde Kline at 3:9-25 (taken December 2016), filed October 18, 2017 (Doc. 90-7)(“Kline
Depo.”)? Kline sees MDC detainees only when they are getting ready to leave MDC. See MSJ
1 5, at 4 (asserting this fact)(citing Kline Dep.5:17-6:1); MSJ Response { 2, at 2 (admitting
this fact). When MDC detaineésave the facility, they are rawed from their cells by rovers --
MDC officers on another shift -- and taken taell near Kline’'s office. _See MSJ { 6, at 4
(asserting this fact)(citing Kline Depo. at 6-F)SJ Response | 2, at 2 (admitting this fact). The
detainees then await sheriff's deputies, whensport them to prisons. See MSJ { 7, at 4
(asserting this fact)(citing Kline Depo. at 6:5-18)SJ Response { 2, at 2 (admitting this fact).
Kline checks paperwork to verify that each deta being transported is the correct individual
before the sheriff's deputies take them. See W8Jat 4 (asserting thiact)(citing Kline Depo.
at 15:6-12); MSJ Response | 2, at 2 (admitting thct). By the time Kline verifies the
detainees’ identities, the detainees “have alyegotten all of their property and everything is
done and they are just sitting in there waititog leave.” MSJ | 9, at 4 (asserting this
fact)(quoting Kline Depo. at 7:6-8)See MSJ Response { 2, at 2 (admitting this fact).

The paperwork that Kline reviews consisfisa transport list and the detainees’ face

sheets. _See MSJ | 10, at 4s@rting this fact)(citing Klie@ Depo. at 8:12-18); MSJ Response

56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). T Court has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

Gallegos does not address this fact in hisJI8sponse. The Court therefore deems this
fact undisputed._See D.N.M.L.R.-Civ. 56.1(b)(“Atlaterial facts set forth in the [MSJ] will be
deemed undisputed unless spesailliy controverted.”).
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1 2, at 2 (admitting this fact). The transportdishtains the detainees’ names, and the face sheet
shows the individual detaineefaces and names._ See MSJ Mft12, at 4 (asserting this
fact)(citing Kline Depo. at 8:12-18); MSJ Respofis2, at 2 (admitting this fact). Kline’s job is

to ask a detainee for his name and to examineatteegheet to verify the detainee’s identity. See
MSJ § 13, at 4 (asserting this fact)(citingjn€ Depo. at 14:12-23); MBResponse | 2, at 2
(admitting this fact). If the photograph on tlezé sheet does not lookdikhe detainee, Kline
asks the detainee for his date of birth and gathdditional information to verify the detainee’s
identity. See MSJ | 13, at 4-5 (citingiid Depo. at 14:12-23); MSJ Response | 2, at 2
(admitting this fact).

Kline does not verify court orde relating to detainees; the MDC records clerk verifies
“case numbers and matching of all these ordertISJ § 14, at 5 (asserting this fact)(quoting
Kline Depo. at 13:10-11)._ See MSJ Responsk §t 2 (admitting this fact). Kline does not
verify these things and does not have *“compatsress to all that inforation.” MSJ 1 15-16,
at 5 (asserting this fact)(quoting Kline Depo. at 13:22). See MSJ Response { 2, at 2 (admitting
this fact). Kline verifies only that a detainedaaving MDC. _See MSJ 17, at 5 (asserting this
fact)(citing Kline Depo. at 13:8); MSJ Response { 2, at 2 (admitting this fact).

The person who initialed the section on Gallegos’ Release Form labeled “file checked to
ensure release is valid” wasexords clerk. MSJ | 18, at 5 (eding this fact)(quoting Release
Form at 1; citing Kline Depo. at 13:23-25). 948J Response { 2, at 2 (admitting this fact).
Kline signed the Release Form only in thecgptabeled “releasing officer.”” MSJ | 19, at 5
(asserting this fact)(quoting Release Form atifing Kline Depo. at 13:16-17)._ See MSJ
Response | 2, at 2 (admitting this fact). Klawes not have the knowledge or the computer

access to confirm any of the information in the detainees’ paperwork, although he knows that the



records department prepares the paperwork. &R 20, at 5 (asserting this fact)(citing Kline
Depo. at 15:6-19); Response { 2, at 2 (admittingflty. The records department has “the
transport orders and all the ordgest given to the sheriffs. . . . We hand it to them and | make
sure [that what] I'm giving them matches [tiperson who] is leaving.” MSJ | 21, at 5
(asserting this fact)(quioig Kline Depo. at 15:21-25)(alteratis added). See MSJ Response 1 2,
at 2 (admitting this fact). Kline does not dgepesearch the information in the detainees’
paperwork. _See MSJ { 21, at 5 (assertingftg(citing Kline Depo. at 15:25-16:2); Response
1 2, at 2 (admitting this fact). All Kline doesaasure that “Gallegos is going on this transport
order that's prepared before, likdho knows, days before they dkeir orders to go to prison.”
MSJ | 22, at 5 (asserting thact)(quoting Kline Depo. at 1¥8-21). See MSJ Response { 2, at
2 (admitting this fact).

Kline’s only knowledgeof MDC’s methadone treatment program is that a subcontractor
runs it and keeps track of witakes methadone. See MSJ | 23 éhsserting this fact)(citing
Kline Depo. at 21:14-19); MSJ Response { 2, at 2 (admitting this fact). Security personnel like
Kline have nothing to do with the methadopeogram. _See MSJ { 23, at 6 (asserting this
fact)(citing Kline Depo. at 21:14-19); MSJ Respe§s2, at 2 (admitting this fact). Kline would
not know whether a particular detainee wagigigating in the methadone program. See MSJ
1 24, at 6 (asserting thiact)(citing Kline Depo. at 22:193); MSJ Response | 2, at 2 (admitting

this fact)®® No one working for the methadone contoa, however, complained to Kline about

%The parties dispute whether Gallegos complained to Kline about the Methadone Order.
The Defendants assert that the “Plaintiff did complain to Kline about the methadone order.”
MSJ § 25, at 6. The Defendants cite the follonsegtion of the Kline Depo. as support for their
assertion:

Q: Did anything -- let’s start with Mr. Gali@s. Did he ever complain that he
was being sent to the Department of @otions when he had an order to keep
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him there to complete the treatment program?

A: There would be no reason for him tdl ree that. No, Idon’t recall anything
like that.

Q: And he didn’t complain tgou, is basically the question.
A: No. No, sir.

Kline Depo. at 22:24-23:19. loontrast, Gallegos deniesetibefendants’ assertion, see MSJ
Response { 3, at 2, citing the follogisection of the Gallegos Depo.:

Q: Did you have any communitans with that officer?

A: Yes, | told him about -- | showed thetime order, too, but they said, “you have
to go. Transport is here for you. You're going.”

Q: You showed it to the officer you called Kline?

A: Yes.

Q: Anything else that he salmksides what you mentioned?

A: No, he just said, “I can’t do nothingThe court order is here, the transport
order is here. You'réeaving right now and that’slahere is to it. | don’t know

what to tell you.”

Q: Okay. So you brought up the methador#eofirst to the female officer who
came to your cell who told you you were being transported?

A: Yes.

Q: And then you also told this correctioaficer in the relasing area about the
methadone order?

A: Yes.

Gallegos Depo. at 74:7-75:3. In short, Kline speally testified that Gallegos did not complain
to him about the Methadone Order. Sdme Depo. at 22:24-23:19.Gallegos, conversely,

testified that he told Kline about the Methadone&y and showed it to him, but Kline said that
there was nothing he could do about it. See Gadidepo. at 74:7-75:3. From this information,
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Gallegos’ Methadone Order. See MSJ 1 26, (as6erting this fact)(citing Kline Depo. at 23:20-

22) As an MDC Corrections Officer, Kline doast read methadone orders. See MSJ { 27, at

the Court can infer that, according to Gallegos, Gallegos complained to Kline about the
Methadone Order. The Court will theve# consider this fact disputed.

HGallegos purports to dispute this faciting pages 74-76 of the Gallegos Depo. The
relevant sections of theted pages state as follows:

Q: And then [the methadone orderf@lcame up in your communications with
this female nurse from Recovery Services?

A: Yes.

Q: Did you talk about the methadorwder with anyoneelse we haven't
mentioned?

A: No. Just her. Because she went in and goes, “I’'m giving you your last dose. |
don’t know why they’re taking you.” Andl showed her this. She said, “I've
already tried to contact them and teem know but it's security and | have
nothing to do with it.”

Q: All right. If you go backo Exhibit 1, your affidavit. Towards the middle you
see where it says, “on the day of transfer?”

A. Yeah

Q: There it says, “On the day of transfeshowed this court order to both officers

of the jail and DOC transport officershey both ignored it. Also the methadone
administering nurse told botbfficers as well and thegpgain ignored it.” So
again, did you see this nurse talk to -- you said talk to the person at the front. Did
you see her talk to anyone else?

A: Well, the transporting officers that were there, she tried to tell them that they
shouldn’t take me because | was on a high dose and it was very dangerous but
they told her something and she just left.

Q: Who were the DOC transport officers?

A: | have no idea of their names.

Q: Were they in uniform?

A: Yes.



6 (asserting thifact)(citing Kline Depo. at 23:13-165.

King is an MDC Corrections Officer who wcs in the booking area, and her main job
deals with fingerprints._See MSJ { 28, afaéserting this fact)(citing Deposition of Jovonne
King at 3:9-4:3 (taken December 7, 201@pd October 18, 2017 (Doc. 90-8)(“King Depo™®).

King did not escort Gallegos on the date of takase. _See MSJ | 2& 6 (asserting this

Q: Were they Bernalillo County Sheriff's deputies?
A: Yes.

Gallegos Depo. at 75:4-76:14. None of thi®imation, however, contdicts the Defendants’
assertion that no one working for the methadoomractor complained to Kline about Gallegos’
methadone order. See MSJ { 266.atFirst, that th@urse stated, “I've alegly tried to contact
them and let them know but it's security andave nothing to do with it,” Gallegos Depo. at
75:13-15, does not show that thersaitried to contact Kline spécally. Second, the passage
stating, “also the methadone administering autald both officers asvell and they again
ignored it,” Gallegos Depo. at 7523, is an attorney reading from an affidavit and then asking
Gallegos a question; it is not [Baos’ testimony at the depten. Finally, Gallegos’ testimony
regarding the transporffcers, see Gallegos Depo. at 76:3-8dows only that & nurse told the
transport officers about the Mettate Order, but Gallegos dedms the transport officers as
Bernalillo County Sheriff's deputies, see Galledepo. at 76:8-14, and Kline is not a sheriff’'s
deputy. The cited portions of the GallegospBetherefore do not specifically controvert the
Defendants’ assertion that no omerking for the methadone contractor complained to Kline
about Gallegos’ methadone ordefhe Court will theradre consider this fact undisputed. See
D.N.M.L.R.-Civ. 56.1(b)(“All material facts sdorth in the [MSJ] will be deemed undisputed
unless specifically controverted.”).

’Gallegos purports to dispute this facitjing pages 68-73 of the Gallegos Depo. The
cited pages do not, however, discuss Kline, or, nparticularly, what his job duties are as an
MDC Corrections Officer. The Couwill therefore coniler this fact undiguted. _See Fed. R.
Civ. P. 56(c)(1)(A)(“A party asseng that a fact cannot be ordgenuinely disputed must support

the assertion by . . . citing to particular parts of materials in the record, including depositions . . .

7).

3Gallegos purports to dispute this faciting pages 68-73 of the Gallegos Depo. The
cited pages do not, however, discuss King’s job duti€he Court will therefore consider this
fact undisputed._See Fed. R. Civ. P. 56(c)(1)(A)garty asserting that fact cannot be or is
genuinely disputed must support the assertion byciting to particular parts of materials in the
record, including depositions . .”).
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fact)(citing King Depo. at 4:12-14f. In fact, King does not recall Gallegos. See MSJ { 30, at 6
(asserting this fact)(ditg King Depo. at 4-5° Regarding the methadone program, King knows
only that it exists and adinisters methadone doses to inmat8ee MSJ | 31, at 6 (asserting this
fact)(citing King Depo. at 7:6-18.

The document referenced as “exhibit 2” in the King Depo. is the Methadone Order. MSJ

“Gallegos purports to dispute this facitjing pages 68-73 of the Gallegos Depo. The
relevant section of thcited pages states:

Q: When you say the releasing area, yain briefly describevhat that is?

A: There’s an area where they tajai and give you your property when you get
released from the jail. It's a part of tja#l where they give you your belongings [] when
[you] are getting released to get out they give you your property.

Q: So you were taken out of your celidathen taken to th releasing area?
A: Yes, sir.

Gallegos Depo. at 71:15-24 (alterations addethis testimony does not, however, contradict
the Defendants’ assertion that King did not esGatlegos on the date of his release, because it
does not say who did or did notcest Gallegos to the releasing area. The Court will therefore
consider this fact undisputed. See Fed. R. @1 56(c)(1)(A)(“A party asserting that a fact
cannot be or is genuinely disputed must suppertagsertion by . . . citing to particular parts of
materials in the record, including depositions . . . .").

>Gallegos purports to dispute this factjng pages 68-73 of the Gallegos Depo. Those
pages do not, however, controvédre Defendants’ assertion th&ing does not recall Gallegos.
As an initial matter, Gallegos testified that heat sure that the everdéscussed on those pages
involved King. _See Gallegos Depo. at 69:7-1@ore importantly, however, the cited pages
have nothing to say regarding whether, 2016, when King’s deposition was taken, she
remembered interactions with Gallegos in 201%he Court will therefore consider this fact
undisputed. _See Fed. R. Civ. B6(c)(1)(A)(“A party asserting thaa fact cannot be or is
genuinely disputed must support the assertion byciting to particular parts of materials in the
record, including depositions . .").

®Gallegos purports to dispute this factjng pages 68-73 of the Gallegos Depo. Those
pages do not, however, address King's knowlealgihe methadone progm. The Court will
therefore consider this fact usduted. _See Fed. R. Civ. P. 8g(0)(A)(“A party asserting that a
fact cannot be or is genuinelysguted must support the assertion by citing to particular parts
of materials in the recordhcluding depositions . . . .”).
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1 32, at 6 (asserting this faciting Order Remanding Defendatd Metropolitan Detention

Center, filed November 6, 2014, in State ofaNdlexico v. Martin Gallegos, Nos. CR 14-4787,

CR 13-5315 (Second Judicial dhiict Court, County of Berndllo, State of New Mexico), filed
in federal court October 18, 2017 (Doc. 90-9).

King occasionally helps release detainees.\888é | 34, at 7 (asserting this fact)(citing
King Depo. at 12:3-4); MSJ Response | 6, at@nfting this fact). When helping release
detainees, the only documents that she sees are the order committing the detainee to prison, the
detainee’s face sheet, and a cover page contail@tagnee names. See MSJ | 35, at 7 (asserting
this fact)(citing King Depo. at 12:9-13:8); MSJdpense | 6, at 3 (admitting this fact).

Exhibit 6 that is referenced in théng Depo. is the Order Revoking Probation, filed

November 7, 2014 in _State of New Mexigo Martin Gallegos, No. CR 2013-05315 (Second

Judicial District Court, Countyf Bernalillo, State of New Maco), filed in federal court
October 18, 2017 (Doc. 90-10)(*OmdRevoking Probation”)._See MY| 36, at 7 (asserting this

fact)(citing Order Revking Probation at 1} King does not escort detainees to the releasing

YGallegos purports to dispute this faciting pages 68-73 of the Gallegos Depo. The
cited pages do not, however, mentiexhibit 2. The Court will #refore consider this fact
undisputed. _See Fed. R. Civ. $6(c)(1)(A)(“A party asserting thaa fact cannot be or is
genuinely disputed must support the assertion byciting to particular parts of materials in the
record, including depositions . . )..”To clarify, Doc. 90-2 and 0 90-9 are identical copies of
the Methadone Order. The only difference is that. 90-9 has a sticker showing that it was
labeled “exhibit 2” during the depositions.

Gallegos purports to dispute this faciting pages 68-77 of the Gallegos Depo. The
Court has carefully reviewed those pages, and nothing in themoveriy the Defendants’
simple assertion that Exhibit 6 referencedhe King Depo. is the @er Revoking Probation.
The Court will thereforeansider this fact undisputed. See Fed. R. Civ. P. 56(c)(1)(A)(“A party
asserting that a fact cannot begenuinely disputed must supptire assertion by . . . citing to
particular parts of materials in the redpincluding depositions . . . .").
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area. See MSJ 37, at 7 (asngrthis fact)(citing King Dpo. at 13:9-15; id. at 17:5-16).
King did not escort Gallegos. See MSJ { 39, @sserting this fact)(citing King Depo. at 20:15-

19)2° King might, however, “see detainees when theysent to the dress-out room to get their

PGallegos purports to dispute this faciting pages 68-77 of the Gallegos Depo. The
cited pages show that, according to Gallegos, vigewas inside his cekKing said that she did
not care about the Methadone Order and thaeGadl had to leave MDC. See Gallegos Depo. at
70:14-20. The Gallegos Depo. then states:

Q: So after these communications wiliat female MDC officer, what happened
next?

A: She just -- she let me take a showeasked her to call the lieutenant or the
shift commander so | coulgresent this to them and show them that | had the
court order and she closed the door onamé | had to go or they were going to
mace me and | had no choice but to leave.

Q: When you say the releasing area, ya briefly describevhat that is?

A: There’s an area where they tafj@i and give you your property when you get
released from the jail. '# a part of thgail where they give you your belongings
[] when [you] are getting releaseddet out they giverou your property.

Q: So you were taken out of your caticethen taken to th releasing area?
A: Yes, sir.

Gallegos Depo. at 71:3-24. In other words, Galldagesfied that King tolchim that he had to

leave and that he was escorted to the releasing area, but the cited pages do not show that
Gallegos testified regamty who did or did not escort him tbe releasing area. Because the

cited pages do not controvert the Defendants’rieaehat King does not escort detainees to the
releasing area, the Court will cader this fact undisputed. e® Fed. R. Civ. P. 56(c)(1)(A)(“A

party asserting that a fact canf@ or is genuinely disputedust support the assertion by . . .

citing to particular parts of nberials in the record, includindepositions . . . .").

?Gallegos purports to dispute this factirg pages 68-77 of the Gallegos Depo. For the
same reasons discussed ire threvious footnote, the citepages do not controvert the
Defendants’ assertion that King did not escort Gallegos, so the Court will consider this fact
undisputed. _See Fed. R. Civ. $6(c)(1)(A)(“A party asserting thaa fact cannot be or is
genuinely disputed must support the assertion byciting to particular parts of materials in the
record, including depositions . . . .").
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shoes and sign for their property; then they are placacdell until the sheriff’'s deputies arrive.”
MSJ 1 39, at 7 (asserting thicf)(citing King Depo. at 14:6-163. King does not have access to
detainees’ computer files. See MSJ 1 40, @sserting this fact)(citing King. Depo. at 15:11-

20)#

21 Gallegos purports to dispute this fagiting pages 68-77 of the Gallegos Depo. The
relevant sections dhe Gallegos Depo. state:

Q: When you say the releasing area, ya briefly describevhat that is?

A: There’s an area where they tafj@ and give you your property when you get
released from the jail. '# a part of thgail where they give you your belongings
[] when [you] are getting releaseddet out they givgou your property.

Q: So you were taken out of your catfidathen taken to th releasing area?

A: Yes, sir.

Q: Okay. So you brought up the methador#eofirst to the female officer who
came to your cell who told you you were being transported?

A: Yes.

Q: And then you also told this correctioaficer in the relasing area about the
methadone order?

A:Yes

Gallegos Depo. at 71:15-24; id. at 74:21-75:3. The citedspdgenot, however, address the
Defendants’ assertion that King ghit “see detainees when they are sent to the dress-out room to
get their shoes and sign for their property; tlleey are placed in a cell until the sheriff's
deputies arrive.” MSJ T 39, at 7. The Court wikrefore consider this fact undisputed. See
Fed. R. Civ. P. 56(c)(1)(A)(“A partgsserting that a fact cannot dxeis genuinely disputed must
support the assertion by . . . cgirto particular parts of maials in the record, including
depositions . . . .").

?’Gallegos does not address the Defendants) §180. The Court will therefore consider
this fact undisputed. See D.NIMR.-Civ. 56.1(b)(“All material fact set forth in the [MSJ] will
be deemed undisputed unless #peadly controverted.”).

The parties dispute, however, whether €gdis told King about the Methadone Order
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and that he should not be released from MBeée MSJ | 41, at 7, MSJ Response | 7, at 3. The
Defendants assert that Gallegos did not tetigkabout the Methadone Order. See MSJ { 41, at
7. In support of thizontention, the Defendants cite pades and 18 of the King Depo. The
cited sections state:

Q: I'm saying specifically there’s anotheourt order that says I'm not supposed
to go.

A: If you don’t have the copy, there’s itg we can do about it. Or if records
doesn’t have it. You can call the records supervisor to ask them, but if there’s
nothing else filed that yoknow of, you're going to go.

Q: I understand. Who can callsdy, “Wait a minute, you're wrong.”

A: 1 would call the records supervisandisay, “This guy says that he has another
order,” and they will check the file. If it's not there he’s going.

Q: What if it is there?
A: They will pull him and put him &ck where he goes if it's there.

Q: Do you recall Mr. Gallegos or anyoneysg “There is another order and I'm
not supposed to go?”

A: No.

Q: So you wouldn’'t have been there tbay this happened? Is that a fair
statement?

A: If I was not working overtime, no.

Q: So if my client claims he complad to somebody escorting him and he said it
was a female --

A: It was not me.
Q: It was not you?
A: No.

King Depo. at 16:2-21; id. at 18:17-25. In respgrGallegos cites pages 68-77 of the Gallegos
Depo., which state in relevant part:
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Q: Okay. You mentioned it was a female officer?

A: Yes, sir.

Q: A female MDC officer?

A: Yes, sir.

Q: You don'’t recall her name?

A: | think it was Ms. King that | can redddut | know it was a female officer.

Q: You're not sure if it was Ms. King?

A: I'm not sure.

Q: It was just one officer atalh time, it wasn’t two or three?

A: No, it was just her that was runningethnit that day, that morning. We did get
into an argument over this because | didaxt, tell her that | had this court order
and that she needed to call somebodghenfront and let them know that | had a
court order to stay in the detention cenustil | lower my dosage. And when she
told me, “I don't give a shit,l said, “I'm going to conact my attorney and file a
lawsuit against you guys because you guystegnsporting me on a court order
that was given to me and my understandiasg | would be there for a period of
six weeks so | wouldn’t have to gadlugh the withdrawal symptoms.”

Q: At that time did you hava copy of the methadone order?

A: Yes, | did.

Q: Did you show it to the officer?

A: Yes, | did.

Q: Did she read it?

A: No, she didn't.

Q: Did she take it in her hand?

A: No, she didn't. | tried to give it to lh@nd she said, “I don’t give a shit. You're
leaving.”

Gallegos Depo. at 69:7-70:17. lhaost, King testified that Gadgos did not complain to her
-16 -



about the Methadone order, see King Depo. a2-2&; id. at 18:17-25but Gallegos testified
that he complained to King, s&allegos Depo. at 69:7-70:17. T@eurt will therefore consider
this fact disputed. The Courtrfber notes that Gallegdestified that heéhought the corrections
officer to whom he complained was King, butvias not sure._See Gallegos Depo. at 69:7-16.
Because the Court “must view the evidence inititeé most favorable to the . . . party [opposing
summary judgment],” and because “qualified-immunity cases illustrate the importance of
drawing inferences in favor of the noawant,” Tolan v. Cotton, 134 S. Ct. 1861, 1866
(2014)(internal quotation marks oneitt), the Court will infer that, according to Gallegos, the
officer he described was King.

The parties further dispute ether King saw the Methadoneder. See MSJ | 33, at 6;
MSJ Reply 1 4, at 2. The Defendants assertKiveg did not see the Methadone Order, citing
the following section of the King Depo.:

Q: Okay. How about let's take a look Exhibit 2 [the Methadone Order]. Do
you ever see stuff like this?

A: No, we don’t see this.
Q: You don'’t see stuff like this?
A: No.

King Depo. at 9:18-10:1 [ration added). In contrast, (B@os asserts that King did see the
Methadone Order, citing the followirggction of the Gallegos Depo.:

Q: At the time did you have a copy of the Methadone Order?
A: Yes, | did.

Q: Did you show it to the officer?

A: Yes, | did.

Q: Did she read it?

A: No, she didn't.

Q: Did she take it in her hand?

A: No she didn’t. |tried tgive it to her anghe said, “I don’t gie a shit. You're
leaving.”

Gallegos Depo. at 70:7-17. In shdfing testified thashe did not see thdethadone Order, see
-17 -



The Methadone Order should haheen in Gallegos’ fileSee MSJ Response { 14, at 5-6
(asserting this fact); Iverson Depo. at 6:14*25IDC Corrections Recor&upervisor Alexis
Iverson has received orders similar to the Mdtne Order for many years and sends them to a
nurse from Recovery Services. See MSJ Respbrigk at 6 (assertingighfact); Iverson Depo.
at 7:4-8:10** If someone complains about an order transfer an imate, the inmate’s
corrections officer brings thenatter to Iversors attention. _See MSJ Response | 15, at 6
(asserting this fact)jverson Depo. at 12:18. If Iverson sees a Methadone Order, she

recommends that the inmate stay at MDQilushe receives further clearance. See MSJ

King Depo. at 9:18-10:1, but Gallegos testifiedtthe showed her the Methadone Order, see
Gallegos Depo. at 70:7-17. The Court will #fere consider this fact disputed.

*The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). T Court has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

**The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). TéCourt has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

*The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). T Court has previously held that'relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).
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Response 15, at 6 (asserting flaist); Iverson Depo. at 12:9-2. In such asituation, the
proper procedure is to wait to transfer an iterfand see what the syowas and she would not
let Mr. Gallegos be transferred instantly at ghaint and she would cheakith the court to see
what to do.” MSJ Response 1%, at 6 (asserting this fartiverson Depo. at 12:13-13%.
Iverson would stop the transfer procedurepiésented with a Methadone Order. See MSJ
Response 1 15, at 6 (asserting fhist); Iverson Depo. at 13:7-8. If conflicting court orders
exist, Iverson’s job is to “gure it out” and not to be indiffené to an inmate’s care. MSJ

Response { 16, at 6 (asserting this fact); Iverson Depo. at 14?7-B4someone wanted to

*The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
specifically controverted.”). TéCourt has previously held that a “relevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. @Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

>The Defendants assert that this fact isléwant, but they do nalispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
specifically controverted.”). TéCourt has previously held thatrelevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. @Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

*®The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
specifically controverted.”). TéCourt has previously held thatrelevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. @Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

9 The Defendants assert that this fact islénrant, but they do not dispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
specifically controverted.”). TéCourt has previously held thatrelevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
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transport Gallegos, he or she should have asked Recovery Services whether Gallegos was cleared
to transport._See MSJ Response 1 17, at @rtass this fact)(citing Iverson Depo. at 30:6-13).

PROCEDURAL BACKGROUND

Gallegos filed this lawsuit in state dist court on August 27, 2015. See Complaint,

Gallegos v. Bernalillo Cnty. Bd. of @um’rs, No. CIV 15-06829, filed August 27, 2015,

(Second Judicial District Cour€ounty of Bernalillo, State of New Mexico), filed in federal
court February 22, 2016 (Doc. 1-IWhile in state court, Gallegos amended his Complaint. See

Amended Complaint Gallegos v. Bernalillo t¢nBd. of Comm’rs,No. CIV 15-06829, filed

February 1, 2016, (Second Judiciakiict Court, County of Berilo, State of New Mexico),

filed in federal court Februa2, 2016 (Doc. 1-2)(“Complaint”)The case was later removed to
federal court. _See Notice of Removal of Civil Action at 1, filed February 22, 2016 (Doc. 1).
Since removal, the Court has dismissed most@fiafendants from this aasincluding: (i) the

New Mexico Corrections Department, ddemorandum Opinion and Order at 113, 2017 WL
3575883, at *49, filed August 17, 2017 (Doc. 82i); MDC, see Memorandum Opinion and
Order at 24, 272 F. Supp. 3d 1256, 1270, fikmptember 22, 2017 (Doc. 84); (iii) and the
Bernalillo County Board of @unty Commissioners, see Memorand@minion and Order at 47,

278 F. Supp. 3d 1245, filed September 30, 2017 (Doc. 87). The Court also issued an Order

allowing Gallegos to amend his Complaint, dadadd Kline and King aBefendants, and the

Section” of this opinion._S.E.C. v. @Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).

The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewmh undisputed unless
specifically controverted.”). TéCourt has previously held thatrelevance argument similarly
does not dispute the fact” and that “relevance igallargument that is best left for the Analysis
Section” of this opinion._S.E.C. v. @Gistone, No. CIV 12-02572015 WL 5138242, at *27 n.
95 (D.N.M. 2015)(Browning, J.).
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rationale for this decision is disssed below. See Order at 7.

1. TheMotion.

Gallegos argues that he has good causamend his Complaint.__See Motion at 1.
Specifically, he contends that he received ansteensterrogatories stating that Kline and King
assisted in answering them. _See Motion at Essentially, Gallegogxplains that he had
previously been “unable to idgfly who were the persons that were directly involved in this
matter for violation of the 8th Amendment Deliber&tdifference,” and so he should be able to
amend his Complaint to add Kline and King. See Motion at 4.

2. The Response.

The Defendants responds to the MotioBee Defendants Bernalillo County Board of
County Commissioners’ and Bernalillo Countyt®&ion Center's Response in Opposition to
Plaintiffs Motion to File a SecondAmended Complaint, filed March 2, 2017
(Doc. 59)(“Response’d: The Defendants contend thatl@gos’ proposed amendment does not
sufficiently plead a deliberatediiference claim, because it doaot address whether Kline and
King knew of and disregarded ancessive risk to Gallegos’ healémd safety. See Response at
6.

The Defendants next aver that the Galould deny the Motion because of undue delay
and lack of diligence. See Response at 6. Odfendants assert that Gallegos moved to amend
a year after the case was removed and aftedebdline to amend had passed. See Response at
6. According to the Defendantihe “Plaintiff filed this lawsit in 2015 and was apparently

aware of the identity of MDC personnel allegedly involved in the underlying events. This is

%The Defendants that filed the ResponseBamalillo County and MDC. As explained
above, the Court has dismissed them from this.c&®r the sake of nwenience, however, the
Court will refer to them as “Defendants.”
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borne out by Plaintiff's deposition testimony erk he identified thellaged MDC persons by
their last names.” Response at 7. Accordintjlg, Defendants conclude that “it can be assumed
Plaintiff knew these names befdis deposition and there is no egeuor not timely seeking to
amend.” Response at 7.

3. TheReply.

Gallegos replies to the Response. See KisnReply to Defendant Bernalillo County
Board of Commissioners and BerillalCounty Detention Center Rponse to Plaintiff's Motion
to File a Second Amended Complaint, filsthrch 16, 2017 (Doc. 62)Reply”). Gallegos
contends that he could noemember the names of the corrections officers involved in
transferring him out of MDC, but when heas released from prison and reviewed the
depositions of Kline and King, he recalled thathwere the officers inveed. See Reply at 3.
Gallegos continues that Klinen@ King’'s depositions “were notanscribed and/or were unable
to be delivered to the Plaintiff for his readingtil he was released” from prison. Reply at 4.
Gallegos concludes that the “motion to amend . . . should be granted since no additional
depositions will be necessary.” Reply at 5.

4. TheFirst Hearing.

The Court held a hearing regarding the Moton June 2, 2017. See Draft Transcript of
Motion Hearing at 1:9-13 (t@k June 2, 2017)(“Tr.”)(Courtf. The Court opened by observing
“it seems to me that the Plaintiff has suféicily explained why heould not have timely
identified those guards. . . . So it seems totima¢ we ought to bring #t guard in, and that’s
probably about it.” Tr. at 2:23:1 (Court). The Defendantsgared that, if the Motion were

granted, “King and Kline would probably bothrae into this courtroom and say we don’t know

%2The Court’s citations to the hearings’ trangtsirefer to the court reporter’s original,
unedited versions. Any final transcripts may eimslightly different pge and/or line numbers.
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anything, we don’t remember him.” Tr. at 10:18{Quinones). The Court responded: “I think
it may come down to whether Mr. Gallegos carualty identify the person that apparently he
showed the order to.” Tr. at 10:24-11:1 (Courfhe Court continued that it needed “to figure
out if Mr. Gallegos is prepared to point the fingéione of these people.” Tr. at 11:8-9 (Court).
The Court asked Gallegos about his versiorewénts relating to Kline and King, and the
following colloquy occurred:

Mr. Lawless: His story ishose two people and agairetiCourt has to consider

that when you're dealingvith [] somebody [who is] ifail that you can’t send

them photographs.

The Court: | understand.

Mr. Lawless: And his story, | don’t think is g to change at all. His story is |

showed [the Methadone Order] &verybody, including both of those guards

Kline and King.

The Court: And he can say under oathslbwed it to King and | showed it to
Kline.”

Mr. Lawless: He can say that.

The Court: He's going to say under loalt showed it to Kline and King?
Mr. Lawless: Correct.

The Court: And is he going to testifyathboth Kline and King said | don’t care
what that is you're hading to the big house?

Mr. Lawless: Both Kline and King said some form of that.

The Court: Some form of that and hddistify under oath as to both of those
people saying that?

Mr. Lawless: | believehat's correct.

Tr. at 19:24-20:24 (Lawks, Court)(alterations added). T@eurt later askedvhy it took so
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long to determine that Kline and King were tfne people that Gallegos wants to add to his
Complaint. _See Tr. at 32:2-4 (Court). Galleggdiegl that “[h]e was in jail, so you can't just
send depositions in and all these things youtagm over and visit him because they’re on
lockdown a lot. So we had to wait until he was able to do this. Amsdysenow he knows their
names.” Tr. at 32:7-11 (Lawless).

The Defendants responded that the Motion shbaldenied because of undue delay. See
Tr. at 32:16-18 (Quinones). &gfically, the Defendants assertdtht “King and Kline were
deposed on December 7, 2016. And so Plaintifftirae to do a timely amendment even at that
point.” Tr. at 32:21-23 (Qnones). Eventually, the Court statédt it was inclied to grant the
Motion in part to add Kline and Kg. See Tr. at 44:17-18 (Court).

5. TheMSJ.

After the Court issued an Order allowing Gallegos to amend his Complaint to add Kline
and King as Defendants, seed@r at 7, the Defendants moved summary judgment on the
basis of qualified immunity, see MSJ at 1. Defendants first argue that Gallegos cannot show
that they acted with delibertindifference. _See MSJ at 11The Defendants contend that
Gallegos did not complain to them regarding Methadone Order, thatdl did not have access
to the computer files containing Gallegos’ caaders, and that they did not see the Methadone
Order. See MSJ at 13. Accordingly, the Defemsl@onclude that they “were unaware of any
facts from which the inference could be drawn @haubstantial risk of serious harm existed.”
MSJ at 13.

The Defendants next aver that, in any évémey are entitled to qualified immunity,
because the “Plaintiff cannot demonstrate Defendaets deliberately inffierent to Plaintiff's

safety.” MSJ at 15. According to the Defendarifb]oth Kline and Kingtestified Plaintiff did
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not complain to them regarding the methadorger. Both also testified having no access to
Plaintiff's computer file to re@ew court orders.” MSJ at 15Essentially, according to the
Defendants, “Kline and King were nothing more than government officials performing their
respective discretionary functiahsMSJ at 15. For these reass, the Defendants assert that
they are entitled to qualifiesdhmunity. See MSJ at 15.

6. The M SJ Response.

Gallegos responds to the MSJ. See MSJ Respaint. Gallegos first asserts that there
“are factual disputes as to whether the [Metmed@rder] was shown tine Defendants.” MSJ
Response at 8 (alteration added}allegos argues: “Aa result of those tdual disputes the
court cannot conclude that the order was staiwn to both of those present Defendants and
conclude without hearing testimony as to vileetthe facts presentdy Gallegos or the facts
presented by Defendants are correct in wieed happened.” MSJ Response at 8. Gallegos
continues that “[tjo use thexpression ‘I don't give a shitis the height of deliberate
indifference.” MSJ Response at 10. Accordingst@llegos, “[t]o refuse to read and/or ignore
the order when Mr. Gallegos complained not only to the Defendants but to nurses in the
methadone program also indicated serioubbéeate indifference.” MSJ Response at 10.
Gallegos asserts that Kline and King “knew auhd have known from the face of the order and
from the nurse that a serious medical condition existed with regard to the Plaintiff.” MSJ
Response at 10.

Regarding qualified immunity, Gallegos avénat a “constitutional right to be free from
deliberate indifference unddistelle v. Gamble, [429 U.S. 97 (1976)] . . . has been clearly
established law under the catgional requirements of the 8th Amendment since 1976, more

than 40 years ago.” MSJ Response at 11llle@as continues that Kline and King “cannot
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possibly claim they were unware of Plaintif€enstitutional right under the 8th Amendment and
dozens of cases clarifying that right over tpast four decades when they deliberately
disregarded Plaintiff Gallegos’ complaint.” NM3esponse at 11. Gallegos concludes that the
Court should deny the MSJ. See MSJ Response at 11.

7. The MSJ Reply.

The Defendants reply to the MSJ ResponSee MSJ Reply at 1. The Defendants first
assert that Gallegos cannot shthat Kline and King acted witdeliberate indifference._See
MSJ Reply at 4. Specifically, éhDefendants contend that thegver saw the Methadone Order,
that Gallegos did not complain to them abouarig that they had no access to the computer files
containing the Methadone Order. See MSJ Reply at 5.

The Defendants next asseratlit is immaterial whethehey should have known of any
risk of harm to Gallegos and that, withoutrigesubjectively aware of srsuch risk, they could
not have been deliberately indifferent. SeeJME&eply at 6. According to the Defendants,
“[w]ithout meeting his burden adhowing the subjective elemeoita viable Eighth Amendment
claim, Plaintiff's lawsuit fés.” MSJ Reply at 6.

Additionally, the Defendants gue that any conduct of non-f2edants such as Iverson is
irrelevant, because “a plaintiff must pleaich government-officialefendant, through the
official's own individual actims, has violated the Constitoi.”” MSJ Reply at 7 (quoting

Ashcroft v. Igbal, 556 U.S. 662, 678009)). It follows, according tthe Defendants, that it is

irrelevant whether Gallegos shed the Methadone Order to imndluals other than Kline and
King.
Finally, the Defendants re-assert their Ifigml immunity argument that, because

Gallegos cannot meet the subjective element of a deliberate indifference claim, no constitutional
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violation occurred._See MSJ Reply at 8. Acaagdo the Defendants, Kline and King “meet the
very definition of government officials performimgscretionary job funatins, the type of public
actors that are protected under lfiead immunity.” MSJ Replyat 8. The Defendants conclude
that the Court should grant the MS3ee MSJ Reply at 9.

8. The Second Hearing.

The Court held a hearing regarding the M# June 12, 2018. See Draft Transcript of
Motion Hearing at 1:16-17 (taken June 12, 20Becond Tr.”)(Court). The Defendants began
by asserting that Gallegos had not met a dedite indifference clairg’ subjective component,
because, “if a prison official is unaware of tiigk of harm, no matter how obvious the risk or
how gross his negligence in failing to perceive i, failure to alleviate it is not an infliction of
punishment and therefore not @nstitutional violation.” Second Tr. at 6:7-11 (Quinones). The
Defendants continued that, regardless, “no one woaN@ seen . . . that plaintiff was in any kind
of distress.” Second Tr. atZB-24 (Quinones). According to the Defendants, it is unclear what
happened to the Methadone OrdeMDC'’s records department, bthat failure to act on the
Methadone Order “would at most constitute negligeand not deliberatadifference. In fact,
negligence by persons otherath Mr. Kline and Ms. King.” Second Tr. at 10:25-11:3
(Quinones). The Defendants added that “whatters is whether the MDC defendants were
personally involved and whether they personallgtip@ated. That's it.” Second Tr. at 13:15-17
(Quinones).

Gallegos then began his argument. See Second Tr. at 15:3 (Lawless). The Court first
asked Gallegos if he asserted any claimsrothan deliberate indifference against Kline and
King in their individual capacite See Second Tr. at 15:16-21 (Court). Gallegos replied that

those were his only claims. See Secondat 15:22-16:12 (Lawless, Court).
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Gallegos then addressed deliate indifference’s objectv prong, asserting that the
Methadone Order stated that Gallegos shoubdane in MDC’s custody so that he would not
incur life-threatening withdrawal symptomsSee Second Tr. at I7-21 (Lawless). When
asked what record evidence indicates that Galemethadone withdrawal symptoms were life-
threatening, he responded that such statenvesits in the Methadone Order and in Gallegos’
testimony, but nothing else spec#lly addresses that point. See Second Tr. at 17:22-18:21
(Court, Lawless). The Court replied that,

if a layperson can look atéhsituation and realize trseverity of the [medical]

condition and there’s a lot of times that dae done, then that can be deliberate

indifference. Otherwise, it has to balered by a doctor and I’'m not seeing in the
record here that this [titratiofder is being ordered by a doctor.
Second Tr. at 22:1-6 (Court). The Court continued ‘thdbn’t know the orign of it. | don’t
know who is ordering this otherah the court, a lawyer.” Second Tr. at 22:7-8 (Court).

Gallegos then addressed quatif immunity’s clearly estdished prong, arguing that

Farmer v. Brennan, 511 U.S. 825 (1994), antl seCrum, 439 F.3d 1227 (10th Cir. 2006),

show that the law regarding his claim is clgaestablished. _See Second Tr. at 25:8-26:12
(Lawless, Court). Gallegos asserted that réhisn’t anybody that wis in the corrections

department” who does not knowbaut the holding inEstelle v. Gamble, 429 U.S. at 104,

regarding deliberate indifference. Second Tr. at 28:6-7 (Lawless). Based on this information,
Gallegos averred that the lawcigarly established. See $ed Tr. at 28:14-19 (Lawless).

The Defendants responded that they work in the area of security, and that they do not
have access to inmates’ computer file§ee Second Tr. at 28:24-29:6 (Quinones). The
Defendants continued that, “withobeing subjectively aware of thvesk of harm to plaintiff,

King and Kline cannot be deemed to have bedibetately indifferent toplaintiff's safety.”

Second Tr. at 30:23-25 (QuinonesThe Defendants then summarized their main point: “The
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fact of the matter is King anHline did not consciodg disregard an excessive risk to Mr.
Gallegos’s health or safety. And, therefore, mgiéfi cannot meet the sudgtive component of a
viable 8th Amendment claim.” Second Tr. 3D:25-31:4 (Quinones). At the hearing’'s
conclusion, the Court offered its inclinatioratht was unsure whether Gallegos met deliberate
indifference’s objective componenbut that he had not met the subjective component or
qgualified immunity’s clearly estdished prong._See Second Tr. at 31:10-24 (Court). The Court
also invited Gallegos to submit any cases thatwvhated the Court to consider regarding the
clearly established prong.e& Second Tr. at 32:15-20 (Lawless, Court).

LAW REGARDING MOTIONSTO AMEND

“While Rule 15 governs amendments to pleadings generally, rule 16 of the Federal Rules

of Civil Procedure governs amendments toestuling orders.”_Bylin v. Billings, 568 F.3d 1224,

1231 (10th Cir. 2009)(citing Fed. R. Civ. P. 16(bY¥hen a court has not entered a scheduling
order in a particular case, rul® governs amendments to a ptdf’'s complaint. _See Fed. R.

Civ. P. 15. When a scheduling order govermsdase’s pace, however, amending the complaint
after the deadline for such amendments impjiciequires an amendment to the scheduling

order, and rule 16(b)(4) governs dgas to the scheduling order. $3din v. Billings, 568 F.3d

at 1231. Rule 15(a) of the FedeRalles of Civil Procedure provides:

(1) Amending asa Matter of Course. A party may amends pleading once as a
matter of course within:

(A) 21 days after serving it, or

(B) if the pleading is one tahich a responsive pleading is
required, 21 days after service of a responsive pleading or 21
days after service of a motion under rule 12(b), (e), or (f),
whichever is earlier.

(2) Other Amendments. In all other cases, a party may amend its pleading only
with the opposing party’s written consenttbe court's leave. The court should
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freely give leave when justice so requires.
Fed. R. Civ. P. 15(a)(bold and itdi in original). Further, the local rules provide that, with
respect to motions to amenglaading, “[a] proposedmendment to a pleading must accompany
the motion to amend.” D.N.M.LR-Civ. 15.1.

Under rule 15(a), the court should freehagtrleave to amend agalding where justice so

requires. _See In re Thornburg Mortg., Ifgec. Litig., 265 F.R.D. 571, 579-80 (D.N.M.

2010)(Browning, J.); Youell \Russell, 2007 WL 709041, at *1(P.N.M. 2007)(Browning, J.);

Burleson v. ENMR-Plateau Tele. Coop., 2005 B&64299, at *1-2 (D.N.M. 2005)(Browning,

J.). The Supreme Court has sththat, in the absence of apparent reason such as “undue
delay, bad faith or dilatory motive . . . [,] repeated failure to cure deficiencies by amendments
previously allowed, undue prejice to the opposing party hbyirtue of allowance of the
amendment, futility of amendmgnretc.,” leave to amend shdube freely given._Fomen v.

Davis, 371 U.S. 178, 182 (1962). See CuxeRerry, 246 F.3d 1278, 1284 (10th Cir. 2001). In

re Thornburg Mortg., Inc. Sektitig., 265 F.R.D. at 579-80.

A court should deny leave to amend undde rl6(a) where the proposed “amendment

would be futile.” Jefferson Cty. Sch. Dist. Moody’s Investor’s Serv., 175 F.3d 848, 859 (10th

Cir. 1999). _See In re Thornburg Mortg., Inc. Setig., 265 F.R.D. at 579-80. An amendment

is “futile” if the pleading “as amended, would hgbgect to dismissal.”_Ime Thornburg Mortg.,

Inc. Sec. Litig., 265 F.R.D. at 579-80 (citing T®bmmc’'ns Network, Inc. v. Turner Network

Television, Inc., 964 F.2d 1022, 1028 (10th Cir. 1992)court may also deny leave to amend

“upon a showing of undue delay, undue prejudicéhtd opposing party, bafaith or dilatory

motive, [or] failure to cure deficiencies by amendments previously allowed.” In re Thornburg

Mortg., Inc. Sec. Litig., 265 F.R.D. at 579 (qumgfiFrank v. U.S. W., Inc., 3 F.3d 1357, 1365-66
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(10th Cir. 1993)). _See Youell v. Russell, 2000L. 709041, at *2-3 (D.\M. 2007)(Browning,

J.); Lymon v. Aramark Corp., 2009 WL 1299842.XDM. 2009)(Browning, J.). The United

States Court of Appeals for the Tenth Circuit has also noted:

It is well settled in this circuit that untimeliness alone is a sufficient reason to
deny leave to amend, see Woolsey v. Marion Laboratories, Inc., 934 F.2d 1452,
1462 (10th Cir. 1991); Las Vegas Ice & C@tbrage Co. v. Far West Bank, 893
F.2d 1182, 1185 (10th Cir. 1990); First CBank v. Air Capitol Aircraft Sales,

820 F.2d 1127, 1133 (10th Cir. 1987), espéciahen the party filing the motion

has no adequate explanation fore thilelay, Woolsey,934 F.2d at 1462.
Furthermore, “[w]lhere # party seeking amendmekhows or should have
known of the facts upon which the proposed amendment is based but fails to
include them in the original complaint, the motion to amend is subject to denial.”
Las Vegas Ice, 893 F.2d at 1185.

Frank v. U.S. W., Inc., 3 F.3d at 1365-86The longer the delay, “the more likely the motion to

amend will be denied, as protracted delay, with its attendant burdens on the opponent and the
court, is itself a sufficient reason for the court to withhold permission to amend.” Minter v.

Prime Equip. Co., 451 F.3d at 120%ti(g Steir v. Girl Scouts of the USA, 383 F.3d 7, 12 (1st

Cir. 2004)). Undue delay occurs where thaimiffs amendments “make the complaint ‘a

moving target.” _Minter v. Hme Equip. Co., 451 F.3d at 12Q§uoting Viernow v. Euripides

Dev. Corp., 157 F.3d 785, 799-800 (1@h. 1998)). “[P]rejudiceto the opposing party need

not also be shown.” Las Vegas Ice & C&@tbrage Co. v. Far W. Bank, 893 F.2d at 1185.

“Where the party seeking anament knows or should have knowhthe facts upon which the
proposed amendment is based but fails to inctbden in the original complaint, the motion to

amend is subject to denial.”_Las Vegas K Cold Storage Co. v. Far W. Bank, 893 F.2d at

%3The Court notes that there is older authorityhi@ Tenth Circuit that seems to be to the
contrary. _Se®.E.B., Inc. v. Ralston Purina Co., 525 F.2d 749, 751 (10th Cir. 1975)(“Lateness
does not of itself justify the denial ofalamendment.”). Minter v. Prime Equipment 8eems
to clarify that the distinction is between “dgt and “undue delay.” Minter v. Prime Equipment
Co., 451 F.3d at 1205-06. Delay is undue “wkige party filing the motion has no adequate
explanation for the delay.” Minter. Prime Equipment Co., 451 F.3d at 1206.
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1185 (quoting State Distribs., Ine. Glenmore Distillerie€o., 738 F.2d 405 (10th Cir. 1984)).

Along the same vein, the court will deny amendimkthe party learnedf the facts upon which
its proposed amendment is based and nevesthelereasonably delayed in moving to amend its

complaint. _SedPallottino v. City of Rio Rancho, 3&.3d 1023, 1027 (10th Cir. 1994)(noting

motion to amend filed “was not based on new ent® unavailable at the time of the original
filing”).
Refusing leave to amend is generallgtiied only upon a showg of undue delay,

undue prejudice to the opposing pattgd faith or dilatory motivefailure to cure deficiencies

by amendments previously allowed, or futilityashendment. _See Castleglen, Inc. v. Resolution
Trust Corp., 984 F.2d 1571, 1585 (10th Cir. 1993)gain, the matter is left to the Court’s

discretion. _See Frank v. U.S. W., Inc., 3 Fa8d.365-66; Duncan v. Magar, Dep’t of Safety,

City & Cnty. of Denver, 397 F.3d 1300, 1315 (1@in. 2005)(quoting Frank v. U.S. West, Inc.,

3 F.3d at 1365-66, and stating that resolving 8sie whether to allow a plaintiff to file a
supplement to his complaint is “well within the distoon of the district cotif). “The . .. Tenth
Circuit has emphasized that ‘[tlhe purpose odgrl5(a)] is to provide litigants the maximum
opportunity for each claim to be decided on its medther than on procedalrniceties.” B.T.

ex rel. G.T. v. Santa Fe Pub. Scha007 WL 1306814, at *2 (D.N.M. 2007)(Browning,

J.)(quoting_Minter v. Prime Equip. Co., 45138 1196, 1204 (10th Cir. 2006)). “Specifically,

the . . . Tenth Circuit has determined that disitoburts should grant leave to amend when doing

so would yield a meritorious claim.”__Beson v. ENMR-Plateau Tel. Co-op., 2005 WL

3664299 at *2 (D.N.M. 2005)(Browning, J.)(citj Curley v. Perry, 246 F.3d 1278, 1284 (10th

Cir. 2001)).
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LAW REGARDING MODIFICATION OF SCHEDULING ORDERS

“The District Court has wide discretion in resgulation of pretrial ntéers.” Si-Flo, Inc.

v. SFHC, Inc., 917 F.2d 1507, 1514 (10th Cir. 199@&cheduling orders, however, “may be

modified only for good cause and with the judgeomsent.” Fed. R. Civ. P. 16(b)(4). Accord

Street v. Curry Bd. of Cty. Comm’rfNo. CIV 06-0776 JB/KBM, 2008 WL 2397671, at *6

(D.N.M. Jan. 30, 2008)(Browning, J.). The asbry committee notes to rule 16 observe:
[T]he court may modify the scheduta a showing of good cause if it cannot
reasonably be met despite the diligenc¢hefparty seeking the extension. Since
the scheduling order is entdrearly in the litigationthis standard seems more
appropriate than a “manifest injustice” or “substantial hardship” test. Otherwise,

a fear that extensions will not be granted may encourage counsel to request the
longest possible periods for compigtipleading, joinder, and discovery.

Fed. R. Civ. P. 16(b)(4) advisory committee’s note to 1983 amendment.
The Tenth Circuit has held that thencepts of good cause, excusable neglect, and
diligence are related. “The Tenth Circuit . . . has recognized the interrelation between ‘excusable

neglect’ and ‘good cause.” Pulsecard, IncDiscover Card Servs. Inc., 168 F.R.D. 295, 301

(D. Kan. 1996)(Rushfelt, J.)(citing In re Kirkid, 86 F.3d 172, 175 (10th Cir. 1996)). “Properly
construed, ‘good cause’ means that scheduling desdtiannot be met despite a party’s diligent

efforts.” Street v. Curry 8. of Cty. Comm’rs, 2008 WL 2397671,"#. See Advanced Optics

Electronics, Inc. v. Robins, 769 F. Supp. 2d3,28313 (D.N.M. 2010)(Browning, J.)(noting that

the “rule 16(b) good-cause inquifgcuses on the diligence of the party seeking [to] amend the

scheduling order.”). In_In re Kirkland, the fAta Circuit dealt with the definition of “good

cause” in the context of a pmzkssor to modern rule 4(m) of the Federal Rules of Civil

Proceduré” and noted:

3 Rule 4(m) provides that
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[W]ithout attempting a rigid or all-encgpassing definition of ‘good cause,’ it
would appear to require Bast as much as would bequired to show excusable
neglect, as to which simple inadvertecenistake of counsel or ignorance of the
rules usually does not suffice, and sorheveing of ‘good faith on the part of the
party seeking the enlargement andneoreasonable basis for noncompliance
within the time specified’ is normally required.

86 F.3d at 175 (emphasis in original)(quotidgtnam v. Morris, 833 F.2d 903, 905 (10th Cir.

1987))(internal quotation mies omitted). The Tenth Circuéxplained that Putnam v. Morris

“thus recognized that the twoasidards, although interrelatede arot identicaland that ‘good
cause’ requires a greater showthgn ‘excusable neglect.’In re Kirkland, 86 F.3d at 175.
Where a party is diligent in its discoveziforts and nevertheless cannot comply with the

scheduling order, the Court has found good cawsenodify the scheduling order if the

requesting party timely brings feard its request. In_Advaad Optics Electronics, Inc. v.
Robins, the Court found that, where the defendahinot conduct discovery or make any good-
faith discovery requests, and where the defendignhot make efforts “diligent or otherwise” to
conduct discovery, the defendant did not, theesfehow good cause to modify the scheduling

order. 769 F. Supp. 2d at 1313 niIB.Street v. Curry Bd. OFty. Comm’rs, however, the Court

found that the plaintiff had “shown good causedaielay in seeking leave to amend,” because

she “was diligent in pursuing discovery . .[and] brought to the Court’'s attention her

If a defendant is not servedthin 120 days after the complaint is filed, the court -

- on motion or on its own after notice tfoe plaintiff -- must dismiss the action
without prejudice against that defendantooder that servicke made within a
specified time. But if the plaintiff shows good cause for the failure, the court
must extend the time for service for appropriate period. This subdivision (m)
does not apply to service in a foreigpuntry under Rule 4(f) or 4(j)(1).

Fed. R. Civ. P. 4(m). The Tenth Circuit in ta Kirkland interpreted rule 4(j), which was
substantially identical. See 86 F.3d at 174 (“Rule 4(j) requieesdhrt to dismiss a proceeding
if service has not been made upon the defendathin 120 days after filing and the party
responsible for service cannot showgood cause why it was not made.”).
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identification of an additional claim in a tinyetnanner,” where she diseered the claim through

“documents provided in discovery.” 2008L 2397671, at *11. In Montoya v. Sheldon, No.

CIV 10-0360 JB/WDS, 2012 WL 5353493 (D.N.M. O¢t.2012)(Browning, J.), the Court did
not find good cause to modify the scheduling oraled reopen discovery, and refused to grant
the plaintiffs’ request do so, whettege plaintiffs’ excuse for not disclosing their expert before the
close of discovery was that they thought ttied case would settle and they would thus not
require expert testimony. See 204/2. 5353493, at *14. The Court noted:

The [plaintiffs] filed this case on April5, 2010. Because [Plaintiff] D. Montoya

had seen the physician before that date fact that the [plaintiffs] are only now

bringing the physician forward as a ngwtlentified expertwitness, over two

years later, and over one aadhalf years after the deadline to disclose expert

witnesses, does not evidence circumstancegich the Court can find excusable
neglect nor good cause.

2012 WL 5353493, at *14.

In Scull v. Management & Tming Corp., 2012 WL 1596962 (D.N.M. May 2,

2012)(Browning, J.), the Court denied a plaintiffequest for an extension of time to name an
expert witness against a defendaifitie plaintiff asserted that hed waited to name an expert
witness until a second defendant joined the dasea scheduling order was effect before the
second defendant entered the case. The @Couadluded that the plaintiff should have known
that he would need to name an expert witregganst the defendant e&idy in the case. See
2012 WL 1596962, at *8. The Court determined that plaintiff was seakg “relief from his
own disregard” for the delide. 2012 WL 1596962, at *8.“Despite his knowledge that
[defendant] PNA had yet to enter the case, [pilfirScull chose to allow the deadline to pass
without naming expert witnesses againsef@hdant] MTC.” 2@2 WL 1596962, at *8.
Regarding the defendant who entered the caselater date, however, the Court allowed the

plaintiff an extension of time to name an estpgitness, because it “was not unreasonable for
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Scull to expect a new deadline to name expemesses upon PNA’s #ance into the case
because he had not yet had the opportunity togengediscovery against PNA as he had against
MTC.” 2012 WL 1596962, at *9. The Court also notkdt not naming an expert witness “is a
high price to pay for missing aeddline that was arguably unrealistic when it was set,” as Scull
could not have determined the need for an expigness until aer PNA enteredhe case. 2012
WL 1596962, at *9.

In Stark-Romero v. National RailroaBassenger Co (AMTRAK), 275 F.R.D. 544

(D.N.M. 2011)(Browning, J.), the Court concludéhat a lawyer had shown excusable neglect
when he missed a scheduling deadline becaas® after his son’s weing, his father-in-law
developed a tumor in his chest, and the lavareanged his father-in-law’s medical care, and
only after the lawyer returned to his work did realize that a deadline passed. See 275 F.R.D.
549-550. The Court noted that tlasvyer could have avoided missing the deadline had he not
left his work until the last minute, just befdnés son’s wedding, but ccluded that the lawyer
had demonstrated good faith and missed the deduliceuse of “life crisgsand not because of

his inadvertence. 275 F.R.D. 549-550. WWest v. New MexicoTaxation and Revenue

Department, No. CIV 09-0631 JB/CEG, 2010 8834341 (D.N.M. July 29, 2010)(Browning,
J.), the Court allowed a pldiff extended time to file a re®nse to a defendant’s motion for
summary judgment, in part because of the diffic that the plaintiff's counsel experienced
attempting to obtain depositions with certain defense witnesses, and thus it was not her fault, and
in part because cross-motions on summary juegrare particularly helpful for the Court:
[C]ross-motions tend to narrow the factigdues that would proceed to trial and
promote reasonable settlements. In some cases, it allows the Court to determine
that there are no genuine issues for aral thereby avoid the expenses associated

with trial. The Court prefers toeach the merits of motions for summary
judgment when possible.
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2010 WL 3834341, at **4-5. On the other handLiles v. Washington Tru Solutions, LLC, No.

CIV 06-854 JB/CEG, 2007 WL 2298440 (D.N.Mune 13, 2007)(Browning, J.), the Court
denied a plaintiff's request for additional time to respond to a defendant’s motion for summary
judgment, when the only rationatleat the plaintiff provided wathat its counsel’s “family and
medical emergencies” precluded the plddritom timely responding. 2007 WL 2298440, at *2.

LAW REGARDING MOTIONSFOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nougee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of lafed. R. Civ. P. 56(a). “The movant bears the

initial burden of ‘show[ing] tht there is an absence ofigence to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M.

2013)(Browning, J.)(quoting Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)). _See Celotex Corp. v. Gatr 477 U.S. 317, 323 (1986)(“Celotex”).

Before the court can rule on a party®tion for summary judgment, the moving
party must satisfy its burden of production in one of two ways: by putting
evidence into the record that affirmagly disproves an element of the nonmoving
party’s case, or by directing the courftention to the facthat the non-moving
party lacks evidence on an element of its claim, “since a complete failure of proof
concerning an essential element of themowing party’s case necessarily renders
all other facts immaterial.”_ CeloteX,77 U.S. at 323-25. On those issues for
which it bears the burden of proof taal, the nonmovant “must go beyond the
pleadings and designate specific factsmiake a showing sufficient to establish
the existence of an element essentiahi® case in order to survive summary
judgment.” _Cardoso v. Calbor90 F.3d 1194, 1197 (10th Cir. 2007).

Plustwik v. Voss of Nor. ASA, No. 2:1dv-757, 2013 WL 1945082, &i (D. Utah May 9,

2013)(Sam, J.)(emphasis added). “If thaving party will bear the burdeof persuasion at trial,
that party must support its motion with credibldence -- using any d¢fie materials specified

in Rule 56(c) -- that would entitle it to a directeerdict if not controverted at trial.” _Celotex,
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477 U.S. at 331 (Brennan, J., dieting)(emphasii original)®*® Once the movant meets this
burden, rule 56 requires the nonmoving party togiede specific facts showing that there is a

genuine issue for trial. Sé&gelotex, 477 U.S. at 324; Andersv. Liberty Lobby, Inc., 477 U.S.

242, 256 (1986)(“Liberty Lobby”).

The party opposing a motion for summary jodmt must “set forth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.”_Applie&enetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts

showing that there is a genuine issue for trialoathose dispositive matters for which it carries
the burden of proof.”)(internaduotation marks omitted). Rule 56(c)(1) provides: “A party
asserting that a fact . . . is genuinely dispumust support the assertion by ... citing to
particular parts of materials in the record, utthg depositions, documents, electronically stored
information, affidavits or declarations, stiptims (including those made for purposes of the
motion only), admissions, interrogatory answerytbher materials.” Fed. KCiv. P. 56(c)(1). It

is not enough for the party opposing a propetyp®rted motion for summary judgment to “rest

on mere allegations or denials of his plegs.” Liberty Lobby, 477 U.S. at 256. See

Abercrombie v. City of Catoosa, 896 F.2d 122831 (10th Cir. 1990); Otteson v. United States,

622 F.2d 516, 519 (10th Cir. 1980)(“[O]nce a propeatipported summary judgment motion is

made, the opposing party may not rest on thaeyafiens contained in his complaint, but must

*Although the Honorable William J. Brennadr., Associate Justice of the Supreme
Court, dissented in Celotex, this sentence is widely understood to be an accurate statement of the
law. See 10A Charles Allen Wright & Arth&®. Miller, Federal Praie and Procedure § 2727,
at 470 (3d ed. 1998)(“Wright & Miller”)(“Although # Court issued a five-to-four decision, the
majority and dissent both agreed as to how sbmmary-judgment bued of proof operates;
they disagreed as to how the standaad applied to the facts of the case.”).
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respond with specific facts showitlge existence of a genuine factual issue to be tried.” (citation
omitted)(internal quotation marks omitted)).
Nor can a party “avoid summary judgmentrepeating conclusory opinions, allegations

unsupported by specific facts, or speculatioglony Nat'l Ins. Cov. Omer, No. CIV 07-2123,

2008 WL 2309005, at *1 (D. Kan. June 2, 2008)(Raofmsl.)(citing Argo v. Blue Cross & Blue

Shield of Kan., Inc., 452 F.3d 1193, 1199 (10th. @006); Fed. R. @i P. 56(e)). “In

responding to a motion for summaudgment, ‘a party cannot resh ignorance of facts, on
speculation, or on suspicion and may not escsygpmmary judgment in the mere hope that

something will turn up at trial.”” _Cony Nat'l Ins. Co. v. Omer, 2008 WL 2309005, at *1

(quoting_Conaway v. Smith, 853 F.Z89, 794 (10th Cir. 1988)).

To deny a motion for summaryggment, genuine factual issumsist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either
party.” Liberty Lobby, 477 U.S. at 250. A méwszintilla” of evidencewill not avoid summary

judgment. _Vitkus v. Beatrice Co., 11 F.3d 1439 (citing_Liberty lobby, 477 U.S. at 248).

Rather, there must be sufficient evidence onctvithe fact finder codl reasonably find for the

nonmoving party. _See Liberty Lobby, 4773J.at 251 (quoting Schuylkill & Dauphin

Improvement Co. v. Munson, 81 81.442, 448 (1871)(“Schuylkill})Vitkus v. Beatrice Co., 11

F.3d at 1539. “[T]here is no evidence for tnadless there is sufficient evidence favoring the
nonmoving party for a jury to return a verdidr that party. If the evidence is merely
colorable . . . or is not signifantly probative, . .. summary jutignt may be granted.” Liberty
Lobby, 477 U.S. at 249 (citations omi)e Where a rational trier of fact, considering the record
as a whole, could not find for the nonmoving pathere is no genuine issue for trial. See

Matsushita Elec. Indus. Co. v. Z8nRadio Corp., 475 U.S. 574, 587 (1986).
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When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue
whether a genuine issue exists as to mati&as requiring a trial. See Liberty Lobby, 477 U.S.
at 249. Second, the ultimate standard of prooélisvant for purposes of ruling on a summary
judgment, such that, when ruling on a sumnjadgment motion, the court must “bear in mind

the actual quantum and quality of proof necassasupport liability.” _Liberty Lobby, 477 U.S.

at 254. Third, the court must resolve all m@ble inferences andbubts in the nonmoving

party’s favor, and construe avidence in the light most favoralto the nonmoving party. See

Hunt v. Cromartie, 526 U.S. 541, 550-55 (1999hdrty Lobby, 477 U.S. at 255 (“The evidence
of the non-movant is to be belieyexhd all justifiable inferenceseato be drawn in his favor.”).
Fourth, the court cannot decidny issues of credibility. $d.iberty Lobby, 477 U.S. at 255.
There are, however, limited circumstan@éeswvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Supredoeirt of the United States concluded that

summary judgment was appropriate where video evidence “quite clearly contradicted” the
plaintiff's version of the facts. 550 U.&8t 378-81. The Supreme Court explained:

At the summary judgment stage, faatsist be viewed in the light most
favorable to the nonmoving party only ifetle is a “genuine” dpute as to those
facts. Fed. Rule Civ. Proé6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RGE(c), its opponent must do more than
simply show that there is some metaphysa@albt as to the material facts . . . .
Where the record taken as a whole couldiead a rational trier of fact to find for
the nonmoving party, there is no ‘genuirssue for trial.”” _Matsushita Elec.
Industrial Co. v. Zenith Radio Cor 475 U.S. [at] 586-587 ... (footnote
omitted). “[T]he mere existence @bme alleged factual dispute between the
parties will not defeat an otherneisproperly supported motion for summary
judgment; the requiremers that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.fat] 247-248 .... When opposing
parties tell two different stories, one which is blatantlycontradicted by the
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record, so that no reasonable jury cobédieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

That was the case heréathvregard to the factliassue whether respondent
was driving in such fasbn as to endanger human lif&espondent’s version of
events is so utterly discredited by tleeard that no reasonabjury could have
believed him. The Court of Appealtiaild not have relied on such visible
fiction; it should have viewed the factsthre light depicted by the videotape.
Scott v. Harris, 550 U.S. at 380-81 (emphasis in original).
The United States Court of Appeals for thenth Circuit applied this doctrine in

Thomson v. Salt Lake County, 584 F.3d 180dth Cir. 2009), and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more
specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which Idatantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of

the facts.” _York v. City of La Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)
(quoting Scott, 550 U.S. at 380); see also Estate of Larsen ex rel. Sturdivan v.
Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cnty., 584 F.3d at 1312 (brac@stitted). “The Tenth Circuit, in Rhoads

v. Miller, [352 F. App’x 289 (10th Cir. 2009)(Tymkovich, J.)(unpublish&iexplained that the

blatant contradictions of the record musé supported by more than other witnesses

%Rhoads v. Miller is an unpuibhed opinion, but the Coucin rely onan unpublished
opinion to the extent its reasoned analysis isyasise in the case before it. See 10th Cir. R.
32.1(A)(“Unpublished opinions are not precedentialit may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublishedrders are not binding predent, . . . and we have

generally determined that citation tenpublished opinions is not favored.

However, if an unpublished opinion order and judgment has persuasive value

with respect to a material issue incase and would assishe court in its

disposition, we allow aitation to that decision.
United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
concludes that Rhoads v. Mil, Lobozzo v. Colo. Dep't of Corr., 429 F. App’x 707 (10th Cir.
2011), Belcher v. United States, 216 F. App’x §2Qth Cir. 2007), and Toler v. Troutt, 631 F.
App’x 545 (10th Cir. 2015), have persuasive value with respect to material issues, and will assist
the Court in its preparation of thidemorandum Opinion and Order.
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testimony[.]” Lymon v. Aramark Corp., 728 F. Supp. 2d 1222, 1249 (D.N.M.

2010)(Browning, J.)(citation omitted), adf’ 499 F. App’x 771 (10th Cir. 2012).

LAW REGARDING QUALIFIED IMMUNITY

Qualified immunity recognizes the “need to mitofficials who are required to exercise
their discretion and the related public interesentouraging the vigorous exercise of official

authority.” Harlow v. Fitzgerald, 457 U.S0@, 807 (1982). “Qualified immunity protects

federal and state officials from liability forstiretionary functions, andom ‘the unwarranted

demands customarily imposed upon those deferaliogg drawn-out lawsu” Roybal v. City

of Albuquerque, No. 08-0181, 2009 WIL1329834, at *10 (D.N.M. April 28,

2009)(Browning, J.)(quoting Siegert v. Gilley, 500S. 226, 232 (1991)). The Supreme Court

deems it “untenable to drawdistinction for purposes of imamity law between suits brought
against state officials under § 1983 and sbitsught directly under #h Constitution against

federal officials.” _Butzv. Economou, 438 U.S. 478, 504 (1978). See Bivens v. Six Unknown

Named Agents of Federal Bureau of Ndicsy 403 U.S. 388, 392 (1971)(“Bivens”). “The

gualified immunity analysis is the same whettier claims are broughnhder Bivens or pursuant

to the post-Civil War Civil Rigttt Acts.” Breidenbach v. Bish, 126 F.3d 1288, 1291 (10th Cir.

1997), overruled on other grounds as recogntae@urrier v. Doran, 242 F.3d 905 (10th Cir.

2001).

Under § 1983 and Bivens, a plaintiff ma&gek money damages from government
officials who have violated his d¢rer constitutionabr statutory rights. Tensure, however, that
fear of liability will not “unduly iribit officials in the dischamgy of their duties,” Anderson v.
Creighton, 483 U.S. 635, 638 (198iHe officials may claim qualifiimmunity; so long as they

have not violated a “clearly eslegshed” right, the officials are shielded from personal liability,
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Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

That means a court can often avoid rulingttos plaintiff's claim that a particular
right exists. If prior case law has ndearly settled the ght, and so given

officials fair notice of it,the court can simply gmiss the claim for money
damages. The court need never decidethdr the plaintiff's claim, even though
novel or otherwise unsettled, in fact has merit.

Camreta v. Greene, 5&8S. 692, 705 (2011).

Qualified immunity shields government offads from liability whee “their conduct does
not violate clearly established statutory onsfitutional rights of which a reasonable person

would have known.” _Pearson v. Callahan, 555.lat 231 (quoting Harlow v. Fitzgerald, 457

U.S. at 818). Qualified immunity also shigldfficers who have “reasonable, but mistaken
beliefs,” and operates to proteofficers from the sometimes “hazy border[s]’ of the law.

Saucier v. Katz, 533 U.S. 194, 205 (2001). Whetlefendant asserts qualified immunity, the

plaintiff must demonstrate: (i) that the defendamictions violated his or her constitutional or
statutory rights; and (ii) thathe right was clearly established at the time of the alleged

misconduct._See Riggins v. Goodman, 572 F.3d 11007 (10th Cir. 2009); see also Pueblo of

Pojoaque v. New Mexico, 214 F. Supp. 3d 1028, 1079 (D.N.M. 2016)(Browning, J.).

1. Procedural Approach to Qualified | mmunity.

The Supreme Court recently reited the proper procedure for lower courts to evaluate a

gualified immunity defense. In Pearson v. Callahthe Supreme Court held that lower courts

“should be permitted to exercise their sound réisen in deciding which of the two prongs of
the qualified immunity analysis should be addrdsfest in light of the circumstances of the
particular case at hand.” 555 U.S. at 236.e Bupreme Court also noted that, while no longer

mandatory, Saucier v. Katz’ protocol -- by whicleaurt first decides if the defendant’s actions

violated the Constitution, and éh the court determines if ghright violated was clearly
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established -- will often be beneficial. SemaPson v. Callahan, 555 U.S. at 241. In rejecting the

prior mandatory approach, the Supreme Court rezegntihat “[tlhere areases in which it is

plain that a constitutional righs not clearly established butrfrom obvious whether in fact

there is such a right,” and that such an apprbactens district court anmburts of appeals with

“what may seem to be an essentially academic exercise.” 555 U.S. at 237. The Supreme Court
also recognizes that the prior mandatongpraach “departs from the general rule of
constitutional avoidance and ruesunter to the older, wiseudicial counsel not to pass on
guestions of constitutionality unless suchudetation is unavoidable.” 555 U.S. at 241

(alterations omitted)._ See Reichle v. Hovgr66 U.S. 658, 664 (2012)(affirming Pearson v.

Callahan’s procedure and noting that deciding gedlifmmunity issues othe basis of a right
being not “clearly establishediy prior case law “comports withur usual reluctance to decide
constitutional questns unnecessarily”).

The Supreme Court recognizes seven circurastawhere district courts “should address

Onlyn37

the clearly established prong of the qualified immunity analysis: when (i) the first,
constitutional violation question “is so factboutit the decision provides little guidance for
future cases”; (ii) “it appears that the gtien will soon be decided by a higher court”;

(iif) deciding the constitutiodaquestion requires “amncertain interpretation of state law”;

¥In Camreta v. Greene, the Supreme Couresghat confusingly, ates that there are
seven circumstances in which the district cotstsould address onlythe clearly established
prong, but, in the same sentence, notes that aectbe violation prong is left “to the discretion
of the lower courts.”_Camreta v. Greene, 563 @&tS/07. In Kerns \Bader, the Tenth Circuit
interpreted_Camreta v. Greene t@an that district courts arestacted from considering the
violation prong in seven particular circurastes._See Kerns v. Bader, 663 F.3d 1173, 1180-81
(10th Cir. 2011). The Supreme Court, howeVes not stressed the seven circumstances as
mandatory. Instead, it has retlgrreaffirmed only that lowecourts “should think hard, and
then think hard again before addressing botHiftehimmunity and the merits of an underlying
constitutional claim.” _Digict of Columbia v. Wesby, BS. Ct. 577, 589 n.7 (2018). This
language suggests that the inqu#gtill discretionay, although the Court’s discretion should be
exercised carefully.

- 44 -



(iv) “qualified immunity is asserted at the pl@agl stage,” and “the precise factual basis for the
... claim ... may be hard tdentify”; (v) tackling the first elemnt “may create a risk of bad
decisionmaking,” because of inadequate hmggfi(vi) discussing both elements risks “bad
decisionmaking,” because the court is firmly cowe that the law is nalearly established and

is thus inclined to give littlehought to the existee of the constitutiomaight; or (vii) the
doctrine of “constitutional avoidance” suggests tisdom of passing on the first constitutional
guestion when “it is plain that a constitutional right is not clearly established but far from

obvious whether in fact there is such a rigl€erns v. Bader, 663 F.3d 1173, 1180-81 (10th Cir.

2011)(quoting_Pearson v. Callahan, 555 U.S. at4236- Regarding the last of these seven
circumstances, the Supreme Qodoas clarified that courts may “avoid avoidance” and address
the first prong before the second prong in saswolving a recurring fact pattern, where
guidance on the constitutionality of the challengedduct is necessaryn@éthe conduct is likely

to face challenges only in the qualified immurogntext. _Camreta v. Greene, 563 U.S. at 706-

707. See Kerns v. Bader, 663 F.3d at 1*f81Courts should think cafully before expending

*In Kerns v. Bader, the Tenth Circuit reversle Court’s decision that an officer was
not entitled to qualified immunity, noting thatetiCourt “analyzed both aspects of the qualified
immunity test before agreeing” with the plafhthat the qualified immunity defense did not
protect the officer. 663 F.3d at 1183. réversing, the Tenth Circuit stated:

Because we agree with Sheriff White dme latter (clearly established law)
guestion, we reverse without addressthg former (constitutional violation)
guestion. And we pursue this course because doing so allows us to avoid
rendering a decision on important and contentious questions of constitutional law
with the attendant needleésntirely avoidable) rislof reaching an improvident
decision on these vital questions.

663 F.3d at 1183-84. The Tenthrcliit did not analyze whethehe officer violated the
plaintiff's constitutional rights and stated thg@iidance on the particular constitutional issue
would be more appropriate in a case not imvig qualified immunity: “Neither do we doubt
that the scope of the Constitution’s protectiondgratient’s hospital records can be adequately
decided in future cases where the qualified umity overlay isn’t in play (e.g., through motions
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to suppress wrongly seized records or claimsrfumctive or declaratory relief).” 663 F.3d at
1187 n.5. On remand, the Court stated:

While the Court must faithfully follow th&enth Circuit’'s deaions and opinions,

the Court is troubled by this statement and the recent trend of the Supreme
Court’s hesitancy in § 1983 actions #&mldress constitutional violations. A
Reconstruction Congress, after the CWdar, passed § 1983 to provide a civil
remedy for constitutionatiolations. _See Mitchum v. Foster, 407 U.S. 225, 238-
39 (1972). In Mitchum v. Fostethe Supreme Court explained:

Section 1983 was originally 8 1 of the Civil Rights Act of
1871 ... and was enacted for #aeress purposef “enforc(ing)

the Provisions of the Fourteenth Amendment.” The predecessor of
8§ 1983 was thus an important paftthe basic alteration in our
federal system wrought in the &mstruction era through federal
legislation and constitutional amendment.

407 U.S. at 238-39. Congress did noy gawould remedy only violations of
“clearly established” law, but that:

[e]very person who, under color of any statute, ordinance,
regulation, custom, or usage, ahy State or Territory or the
District of Columbia, subjectspr causes to be subjected, any
citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party
injured in an action at law, guin equity, or other proper
proceeding for redress, except tiraany action brought against a
judicial officer for an act oromission taken in such officer’s
judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violatedr declaratory relief was
unavailable.

42 U.S.C. § 1983. The Supreme Court esghbt the qualified immunity defense

in Pierson v. Ray, 386 U.S. 547 (1967), anldl hieat officials were not liable for
constitutional violations where they reasbly believed that their conduct was
constitutional. _See E. Clarke, Saffddehified Sch. Dist. No. 1 v. Redding: Why
Qualified Immunity is a Bor Fit in Fourth Amendment School Search Cases, 24
B.Y.U. J. Pub. L. 313, 329 (2010). The Supreme Court first introduced the
“clearly established” prong ireference to an officer'good faith and held that a
compensatory award would only be appraerid an officer “acted with such an
impermissible motivation or with suctlisregard of the fidividual’s] clearly
established constitutionalghits that his action cannaasonably be characterized
as being in good faith.”__Wood v. Strickland, 420 U.S. 308, 322 (1975). In
Harlow v. Fitzgerald, when the Suprer@®urt moved to an objective test, the
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‘scarce judicial resources’ togelve difficult and novel questions of constitutional or statutory

clearly established prong became a pérthe qualified immunity test. See 457
U.S. at 818 (“We therefore hold ah government officials performing
discretionary functions generally are dtesl from liability for civil damages
insofar as their conduct does not vielatlearly established statutory or
constitutional rights.”). Itseems ironic that the fedémourts would restrict a
congressionally mandated remedy for cdastinal violations -- presumably the
rights of innocent people -- and discage case law development on the civil
side -- and restrict case law developintnmotions to suppress, which reward
only the guilty and is a judicially create rather than legislatively created,
remedy. Commentators have noted tlfd)ver the past thee decades, the
Supreme Court has drastically lindtethe availability of remedies for
constitutional violations inéxclusionary rule litigation in a criminal case, habeas
corpus challenges, and civil litigah under § 1983. J. Marceau, The Fourth
Amendment at a Three-Way Stop, 8%a. L. Rev. 687, 687 (2011). Some
commentators have also encourageddmerts to drop the suppression remedy
and the legislature to provide more -- teds -- civil remedies for constitutional
violations. See Christopher Slobogi Why Liberals Should Chuck the
Exclusionary Rule, 1999 U. lll. LRev. 363, 390-91 (1999)(“Behavioral theory
suggests that the exclusionamyle is not very effetve in scaring police into
behaving. ... These theories also sugtiedta judicially administered damages
regime . .. would fare significantly bett at changing beker at an officer
level.”); Hon. Malcolm R. Wilkey, _Onstitutional Alternatives to the
Exclusionary Rule, 23 S. Tex. L.J. 53839 (1982)(criticizing the exclusionary
rule and recommending alteatives). In_Hudsorv. Michigan, 547 U.S. 586
(2006), the Supreme Court noted that civiheglies were a viable alternative to a
motion to suppress when it Idethat the exclusionaryule was inaplicable to
cases in which police officers violate the Fourth Amendment when they fail to
knock and announce their presence keefentering._See 547 U.S. at 596-97.
Rather than being a poor or discouraged means of developing constitutional law,
§ 1983 seems the better and preferable altimento a motion to suppress. It is
interesting that the current Supreme Gaurd Tenth Circuit appear more willing
to suppress evidence and let criminafedeants go free, than have police pay
damages for violations oihnocent citizens’ civil righg. It is odd that the
Supreme Court has not adopted a tjeastablished prong for suppression
claims; it seems strange to punish sogcifor police violéing unclear law in
criminal cases, but protect municipalities from damages in 8 1983 cases.
Kerns v. Bd. of Comm’rs, 888 F. Supp. 2d 1176, 1224 n.36 (D.N.M. 2012)(Browning, J.),
abrogated on other grounds as recpgaiby Ysasi v. Brown, No. 13-0183, 2014 WL 936835, at
*9 n.24 (D.N.M. Feb. 28, 2014)(Browning, J.).eé&SRichard E. Myers, Fourth Amendment
Small Claims Court, 10 Ohio St. J. Crirh. 571, 590-97 (2013)(arguy that municipalities
should establish small-claims courts to adjudigadlice officers’ FourttARmendment violations
and award monetary judgments).
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interpretation that will ‘have neffect on the outcome of the case.” Ashcroft v. al-Kidd, 563

U.S. 731, 735 (2011)(quoting PearsenCallahan, 555 U.S. at 236-37). See_Camreta v.

Greene, 563 U.S. at 707 (“In general, courts should think hard, and then think hard again, before
turning small cases into large ones.”). The Tenth Circuit will remand a case to the district court
for further consideration when the district court has given only cursory treatment to qualified

immunity’s clearly established @ng. _See Kerns v. Bader, 663 F.3d at 1182; see also Pueblo of

Pojoaque v. New Mexico, 214 F. Supp. 3d at 1082-83.

2. Clearly Established Rights.

To determine whether a right was clearly bBbshed, a court must consider whether the
right was sufficiently clear that a reasonable government employee would understand that what

he or she did violated a right. See Casey. Las Vegas Indep. Sch. Dist., 473 F.3d 1323, 1327

(10th Cir. 2007). *“A clearlyestablished right is generallyefined as a right so thoroughly
developed and consistently recognized under theofathie jurisdiction as to be ‘indisputable’

and ‘unquestioned.” _Lobozze. Colo. Dep't of Corr., 429. App’x 707, 710 (10th Cir.

2011)(unpublished)(quoting Zwmin v. Mitchell, 720 F.2d 162, 172-73 (D.C. Cir. 1983)).

“Ordinarily, in order for the law to be clearly established, there must be a Supreme Court
or Tenth Circuit decision on point, or the cleadgtablished weight of authority from other

courts must have found the law to be as tlanpff maintains.” _Currier v. Doran, 242 F.3d 905,

%The appellate courts have little appreciationtfow hard it is to do a clearly established
prong review first without looking -- closelpr superficially -- atwhether there is a
constitutional right and whether tleeis a violation. 1t is difficult to stop and review the facts,
rights, and alleged violations tbe clearly establishgarong without looking athe facts, rights,
and alleged violations on the nite in the case before theo@t. Pearson v. Callahan sounds
acceptable in theory, but it does not work welpnactice. The clearlgstablished prong is a
comparison between the case before the Camudt previous cases, and Pearson v. Callahan
suggests that the Court can compare beforeCthat fully understands vat it is comparing.
Saucier v. Katz worked better in practice.
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923 (10th Cir. 2001). “Irdetermining whether the right wadlearly established,” the court
assesses the objective legal reasonableness attibe at the time of the alleged violation and
asks whether ‘the contours of the right [wesaificiently clear that aeasonable official would

understand that what he is doing violates tigiit.”” Holland ex rel. Overdorff v. Harrington,

268 F.3d at 1186 (alteration in original)(quotingu8ar v. Katz, 533 U.S. at 202). A court

should inquire “whether the law put officiatm fair notice that th described conduct was
unconstitutional” rather than engage in “a sr&yer hunt for cases with precisely the same

facts.” Pierce v. Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004).

The Supreme Court has clarified that quatifimmmunity’s clearly established prong is a
very high burden for the plaintiff: “A Government official’s conduct violates clearly established
law when, at the time of the challenged condud,dbntours of a right asufficiently clear that
every reasonable official would have understood that what he is doing violates that right.”

Ashcroft v. al-Kidd, 563 U.S. at 741. “In otheords, ‘existing precedent must have placed the

statutory or constitutionajuestion beyond debate.” Reiehl. Howards, 132 S. Ct. at 2093

(quoting Ashcroft v. al-Kidd, 563 U.S. at 741).The operation of this standard, however,

depends substantially upon the level of generaityvhich the relevant ‘legal rule’ is to be

identified.” Anderson v. Creightod83 U.S. at 639. “The general proposition, for example, that

an unreasonable search or seizure violatesdaheh-Amendment is of little help in determining

whether the violative nature gfarticular conduct iglearly established.”Ashcroft v. al-Kidd,

563 U.S. at 742. The level of generality at whtsé legal rule is defined is important, because
gualified immunity shields officers who have “reasble, but mistaken beliefs” as to the
application of law to facts and operates totpect officers from the sometimes “hazy border[s]”

of the law. Saucier v. Katz, 533 U.S. at 205.
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“[A] case on point isn’'t requikk if the impropriety of thelefendant’s conduct is clear
from existing case law,” but the law is not cleaghtablished where “astinction might make a

constitutional difference.”_Kerns v. Bader, 663d at 1188. In Kerns v. Bader, dealing with

the search of a home, the Tenth Circuit explaithat the relevant quisn “wasn’t whether we
all have some general privacytenest in our home,” but “whegh it was beyond debate in 2005
that the officers’ entry and search lacked lggsiification.” 663 F.3d a1183 (emphasis added).
Furthermore, “general statemenfsthe law are not inherently incalple of giving fair and clear
warning.” Hope v. Pelzer, 536 U.S. 730, 741 (2002).

Although the Tenth Circuit has recognizedslading scale for qualified immunity’s

clearly established ingui, see Casey v. City of Federal Heights, 509 F.3d 1278, 1284 (10th Cir.

2007)(“We have therefore adopted a slidisgale to determine when law is clearly
established.”), the Tenth Circunay have since walked back its holding that a sliding-scale is

the appropriate analysis, see Aldaba v. Pické#$,F.3d 870, 876 (10th Cir. 2016)(“Aldaba II").

In Aldaba lI, the Tenth Circuit reconsideréd ruling from_Aldabav. Pickens, 777 F.3d 1148

(10th Cir. 2015)(“Aldaba 1), that officers wemmtitled to qualified immunity after the Supreme

Court vacated its decision in light of Mullenix Luna, 136 S. Ct. 3022015)(per curiam). In

concluding that they had preusly erred in Aldaba I, the Tenth Circuit determined:

We erred . .. by relying on excessivee®rcases markedly different from this
one. Although we cite@raham v. Connor, 490 U.S. 386 (1989) to lead off our
clearly-established-law digssion, we did not just repeat its general rule and
conclude that the officers’ conduct hadlaied it. Instead, we turned to our
circuit’s sliding-scale approach measwridegrees of egregiousness in affirming
the denial of qualifiedmmunity. We also reliedn several cases resolving
excessive-force claims. But none of thaases remotely invekéd a situation as
here.

Aldaba 11, 844 F.3d at 876. The Tenth Circuittfier noted that its slidg-scale approach may

have fallen out of favor, because the sliding-stedérelies, in part, oHope v. Pelzer, 536 U.S.
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at 739-41, and the Supreme Court’'s most recerifiggaimmunity decisions do not invoke that
case._See Aldaba Il, 844 F.3d at 874 n.1. The Tenth Circuit explained:

To show clearly established law, tHepe Court did not reque earlier cases with
“fundamentally similar” factsnoting that “officials can 8t be on notice that their
conduct violates established law even in novel factual circumstanckesat
741[]. This calls to mind our slidingzale approach measuring the egregiousness
of conduct.See Morris v. Noe, 672 F.3d 1185, 1196 (10th Cir. 2012). But the
Supreme Court has vacated our opinion lareé remanded for us to reconsider
our opinion in view oMullenix, which reversed the Fift@ircuit after finding that

the cases it relied on were “simply too faalty distinct to speak clearly to the
specific circumstances here.” 136 S. Ct342. We also note that the majority
opinion inMullenix does not citédope v. Pelzer, 536 U.S. 730, [] (2002). As can
happen over time, the Supreme Court might be emphasizing different portions of
its earlier decisions.

Aldaba II, 844 F.3d at 874 n.1. Since Aldabatlle Supreme Court has reversed, per curiam,

another Tenth Circuit qualified immunityedision. _See White v. Pauly, 137 S. Ct. 548, 551

(2017)(per curiam). In concluay that police officers were ethéd to qualified immunity, the
Supreme Court emphasized: “As this Court exdi decades ago, the clearly established law

must be ‘particularized’ to th&acts of the case.”_White v. &g, 137 S. Ct. at 552 (quoting

Anderson v. Creighton, 483 U.S. at 640). Wiliat principle in mind, the Supreme Court

explained that the Tenth Circtganel majority misunderstood thaearly established’ analysis:
It failed to identify a case where an officetiag under similar circumstances as Officer White

was held to have violated the Fourth Amerent.” White v. Pauly, 137 S. Ct. at 552. See

District of Columbia v. Wesby, 138 S. Ct. at15@Tellingly, neither the panel majority nor the

partygoers have identified a single precedent -- nkeig$ a controlling case or robust consensus
of cases -- finding a Fourth Amendment viaatiunder similar circumstances.”). Although the
Supreme Court noted that “we have held that [Tennesséearngr[, 471 U.S. 1 (1985)and
Graham do not by themselves create clearly bl$aed law outside ta obvious case,” it

concluded “[t]his is not a case wiesdlt is obvious that there wawilation of clearly established
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law underGarner andGraham.” 137 S. Ct. at 552

“%f a district court in New Mexico is trying as it does diligently and faithfully -- to
receive and read the unwritten signs of its siopecourts, it would appear that the Supreme
Court has signaled througfis per curiam qualified immunity reversals that a nigh identical case
must exist for the law to be clearly estabid. As former Tenth Circuit judge, and now
Stanford law school professor, Michael McConnlels noted, much of what lower courts do is
read the implicit, unwritten signs that the supedourts send them through their opinions. See
Michael W. McConnell, Address ahe Oliver Seth American Inn of Court: How Does the
Supreme Court Communicate ltgtentions to the Lower Courts: Holdings, Hints and Missed
Signals (Dec. 17, 2014). Although still stegithat there might be an obvious case under
Graham that would make the law clearly essilddd without a Supreme Court or Circuit Court
case on point, see White v.Uhg 137 S. Ct. at 552, theuBreme Court has sent unwritten
signals to the lower courts thatatually identical oa highly similar factulecase is required for
the law to be clearly established, and the T&ithuit is now sending thesunwritten signals to
the district courts, see Malone v. BoardGafunty Comm’rs for Countgf Dona Ana, 2017 WL
3951706, at *3 (10th Cir. Sept. 8, 2017)(unpubligtredersing the Court’'sudgment that the
case should proceed where a deedggaintiff was backing away from the police when shot and
was not raising his gun, because “the partieaatccite, nor could we find, any Supreme Court
or Tenth Circuit case that is sufficiently close factually to the circumstances presented here to
establish clearly the Fourth Amendnt law that applies”).

Factually identical or highly similar factuaases are not, however, the way the real
world works. Cases differ. Many cases havensoy facts that are unlikely to ever occur again
in a significantly similar way._ See York @ity of Las Cruces, 523 F.3d 1205, 1212 (10th Cir.
2008)(“However, [the clearly established prowigles not mean that there must be a published
case involving identical facts; otherwise weuld be required tdind qualified immunity
wherever we have a new fact pattern.”). Newadss, the Supreme Court has crafted its recent
qualified immunity jurisprudence to effectlly eliminate 8 1983 claims by requiring an
indistinguishable case and by encouraging courgptstraight to the clelgrestablished prong.
See Saenz v. Lovington Mun. Sch. Dist.,, 105 F. Supp. 3d 1271, 1297 n.4 (D.N.M.
2015)(Browning, J.).

The Court disagrees with that approach. Thstroonservative, pringled decision is to
minimize the expansion of the jwiklly created clearly estabtied prong, so that it does not
eclipse the congressionally enacted 8 1983 remedy. As the Cato Institute noted in a recent
amicus brief, “qualified immunity has increasipgliverged from the atutory and historical
framework on which it is supposed to be baseHBrief of the Cato Institute as Amicus Curiae
Supporting Petitioners at 2, Pauly v. White USupreme Courtjléd Mar. 2, 2018)(No. 17-
1078)(“Cato Brief”). “The texbf 42 U.S.C. § 1983 . . . makase mention of immunity, and the
common law of 1871 did not include any acrosstbard defense for all plib officials.” Cato
Brief at 2. “With limited exceptions, the bdise assumption at the founding and throughout the
nineteenth century was that public officials wetactly liable for unconstitutional misconduct.
Judges and scholars alike have thus increasingly arrived at the conclusion that the contemporary
doctrine of qualified immunity is unmoored from any lawful justification.” Cato Brief at 2. See
generally William Baude, Is Quied Immunity Unlawful?, 106 @L. L. Rev. 45 (2018)(arguing
that the Supreme Court’s justifications for quatifienmunity are incorrect). Further, as Justice
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LAW REGARDING EIGHTH AMENDMENT DELIBERATE INDIFFERENCE
CLAIMS

When a prisoner is incarcerated, the Higlimendment protects him from “a prison
official’'s ‘deliberate indifference’ to a substantidsk of serious harm,” as well as from the

intentional use of excessiverée. Farmer v. Brennan, 511 U.S. at 828 (quoting Helling v.

McKinney, 509 U.S. 25, 28 (1993)). “[N]either mrsofficials nor municipalities can absolutely
guarantee the safety of theirigumers,” but “[tlhey are . .responsible for taking reasonable

measures to insure the safety of inmedte Lopez v. LeMaster, 172 F.3d 756, 759 (10th

Cir. 1999). An official viola¢s the Eighth Amendment whéwo elements are met: (i) the
official causes an injury that, objectively, is “saf@ntly serious,” i.e., an injury that equates to
the “denial of the minimal civilized measure lde’s necessities”; and (ii) the official has a

“sufficiently culpable state of mind.”__Farmer Brennan, 511 U.S. at 834 (internal quotation

Clarence Thomas has argued, the Supreme Gogu&lified immunity analysis “is no longer
grounded in the common-law backdrop agaimkich Congress enactdg8 1983], we are no
longer engaged in interpret [ing] the intent@dngress in enacting the Act.” Ziglar v. Abbasi,

137 S. Ct. 1843, 1871 (2017)(Thomas, J., concux(iimgrnal quotation marks omitted). “Our
qgualified immunity precedents instead represprécisely the sort of freewheeling policy
choice[s] that we have previouslisclaimed the power to makeZiglar v. Abbasi, 137 S. Ct. at
1871 (Thomas, J., concurring)(internal quotation marks omitted). The judiciary should be true to
§ 1983 as Congress wrote it.

Moreover, in a day when police shootingsd axcessive force cases are in the news,
there should be a remedy when there is a datistial violation, and junytrials are the most
democratic expression of what police action is reasonable and what action is excessive. If the
citizens of New Mexico decidéhat the Defendants were delibealy indifferent, the verdict
should stand, not be set aside because théegarduld not find anndistinguishable Tenth
Circuit or Supreme Court decisiorkinally, to always decide ¢hclearly established prong first
and then to always say that the law is notrtyeastablished could be stunting the development
of constitutional law. _See Aaron L. Nielsé& Christopher J. Walker, The New Qualified
Immunity, 89 S. Cal. L. Rev. B (2015). And while the Tenth Circuit -- with the exception of
now-Justice Gorsuch, see Shannon M. Grammel, Justice Gorsuch on Qualified Immunity, Stan.
L. Rev. Online (2017) -- seems to be in agreedméth the Court,seee.q., Casey, 509 F.3d at
1286, the per curiam reversals appear to havd émth Circuit stepping lightly around qualified
immunity’s clearly established prong, see Aldall, 844 F.3d at 874; Malone v. Board of
County Comm’rs for County of Dona Andp17 WL 3951706, at *3; Bwn v. The City of
Colorado Springs, 2017 WL 4511355, at *8, and williageverse district court decisions.

-53-




marks omitted). The second condition represémsfunctional application of the deliberate-

indifference standard.__See Smith v.n@uings, 445 F.3d 1254, 1258 (10th Cir. 2006)(“To

establish a cognizable Eighth Amendment claim fdufa to protect [an imate from harm], the
plaintiff must show that he ismcarcerated under conditions posegubstantial risk of serious
harm[,] the objective component,dathat the prison official wadeliberately indifferent to his

safety, the subjective component.”)(quati Verdecia v. Adams, 327 F.3d 1171, 1175 (10th

Cir. 2003)).
Analyzing whether the plaintiff has satigfidhe first element, the objective element,
“requires more than a scientifand statistical inquiry into eéhseriousness of the potential harm

and the likelihood that such an injury to hbakill actually be cased.” Helling v. McKinney,

509 U.S. 25, 36 (1993). Courts should also consigkether society considers the risk that the
prisoner complains of tbe so grave that it @lates contemporary starrda of decengto expose

anyone unwillingly to such a risk.” _Helling ¥cKinney, 509 U.S. at 36. “In other words, the

prisoner must show that the riskwhich he complains is not otleat today’s society chooses to

tolerate.” _Helling v. McKinney, 509 U.S. &b6. The Eighth Amendment does not protect

against “de minimis uses of physical force, pded that the use of force is not of a sort

repugnant to the conscience of mankind.’Hudson v. McMillian, 503 U.S. 1, 9-10

(1992)(internal quotation marks dihed)(“That is notto say that every malevolent touch by a
prison guard gives rise to a federal cause tiba¢). The Tenth Circuit has noted that, “in
Hudson, the Supreme Court esited its ‘commitfment] to an Eighth Amendment which
protects against cruel and unusual force, notetmecruel and unusual force that results in

sufficient injury.” United States v. La\lee, 439 F.3d 670, 688 (10th Cir. 2006). Were it

otherwise, the Tenth Circuit reasoned, “a prisoner could constitutionally be attacked for the sole
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purpose of causing pain as long as the blows wdlieted in a manner thatesulted in visible

(or palpable or diagnosable) injess that were de minimis.United States v. LaVallee, 439 F.3d

at 688. _See Hudson v. McMillia 503 U.S. at 13 (Blackmun, &gncurring)(“The Court today

appropriately puts to rest a seriously misguidemwihat pain inflicted by an excessive use of
force is actionable under the Eighth Amendment amhen coupled with ‘significant injury,’
e.g., injury that requires medicattention or leaves permanemiarks.”). Thus, to establish
excessive force in violation of the Eight Amendmehe plaintiff need not establish that he or

she “suffered a certain level or type of ijti United States v. LaVallee, 439 F.3d at 688.

The second element regarding the governmétial’s state of mind is a subjective

inquiry. See Wilson v. Seiter, 501 U.S. at 298. @oapply this subjecterinquiry to determine

whether the allegations are that a “short-teron “one-time” violation occurred, or that

“continuing” or “systemic” violations occurreddilson v. Seiter, 501 U.S. at 299. The Supreme

Court has stated: “With deliberate indifferencedysomewhere between the poles of negligence

at one end and purpose or knowledgi¢he other, the Courts 8jppeals have routinely equated

deliberate indifference withecklessness.” Farmer v. Brennan, 511 U.S. at 836. The Supreme

Court provided the following test for deternmg when this subjective element is met:

[A] prison official cannot be found liable under the Eighth Amendment for
denying an inmate humane conditions offtnement unless the official knows of
and disregards an excessive risk to inntegtalth or safety; #hofficial must both

be aware of facts from which the infecencould be drawn that substantial risk

of serious harm exists, and meist also draw the inference.

Farmer v. Brennan, 511 U.S. at 837. For HigAtnendment purposes, the Tenth Circuit has

equated deliberate indifference with recklessneSee_Belcher v. United States, 216 F. App’x

821, 823-24 (10th Cir. 2007)(unpublished)(qongtEmith v. Cummings, 445 F.3d at 1258).
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In Riddle v. Mondragon, 83 F.3d 1197 (10thr.@i996), the Tenth Circuit addressed a

case where the plaintiff asserted claims that these “denied necessary medical care [in prison]
in violation of their rightsunder the Eighth and Fourteenth Amidments.” 83 F.3d at 1202. In
determining whether to apply Eighth Amendmeansiards or substantive due process standards

when reviewing the plaintiffs’ claims in &dle v. Mondragon, the Tenth Circuit noted that,

“where constitutional protection is afforded under specific constitutional provisions, alleged
violations of the protectionh®uld be analyzed under those psions and not under the more

generalized provisions of substewe due process.” 83 F.3d 4202 (citing_Berry v. City of

Muskogee, 900 F.2d 1489, 1493 (10th Cir. 1990))us, the Tenth Circuit reviewed the
plaintiffs’ claims for denial of medical care prison under the EightAmendment and did not

consider the plaintiffs’ substantive due-pees theory. See Riddke Monragon, 83 F.3d at 1202

(“Accordingly, we will review plaintiffs’ claims under the Eighth Amendment as made

applicable to the states throutjie Fourteenth Amendment.”).e&also Salazar v. San Juan Cty.

Det. Ctr., No. CIV 15-04172016 WL 335447, at *30-32 (D.N.Man. 15, 2016)(Browning, J.);

Hinzo v. N.M. Dept. of Correctiond\lo. CIV 10-0506, 2012 WL 13081442, at *6 (D.N.M.

2012)(Browning, J.).
ANALYSIS
The Court concludes that BEyos may amend his Compig because he has shown
good cause by demonstrating thatwes in jail, and could not adedaly work with his attorney
to timely identify Kline and King. Kline red King did not, however, act with deliberate
indifference, because they were not subjectivelpravwof a substantial risk of serious harm to
Gallegos. FinallyKline and King are entitled to qualified immunity, because Gallegos has not

met his burden of demonstratingathhis asserted right is cleamgtablished. Accordingly, the
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Court will grant both the Motion and the MSJ.

l. GALLEGOSMAY AMEND HISCOMPLAINT.

The Court concludes that Gallegos may aiinkis Complaint. Generally, “[tlhe court
should freely give leave [to amend a complaintjen justice so requires.” Fed. R. Civ. P.
15(a)(2). The Supreme Court hsimted that, in the absence af apparent reason such as
“‘undue delay, bad faith or dilatory motive. .. repeated failure tcee aleficiencies by
amendments previously allowed,dure prejudice to the opposingriyaby virtue of allowance of
the amendment, futility ohAmendment, etc.,” leave to amend should be freely given. Foman v.
Davis, 371 U.S. 178, 182 (1962). dfparty seeks to amend hishar pleading after the time for
seeking leave for pleading amendments has pass#el a scheduling ordehen, in addition to
meeting rule 15(a)(2)’s requirements, he site must satisfy rule 16(b)(4)'s good-cause

requirement. _See Gorsuch, Ltd., B.CWells Fargo Nat’l Bank Ass’'n, 771 F.3d 1230, 1240

(10th Cir. 2014)(Matheson, J.)(féer a scheduling order deaudi, a party seeking leave to
amend must demonstrate (1) good cause forirsgekodification under Fé R. Civ. P. 16(b)(4)
and (2) satisfaction of the Rule 15(a) standard.”).

Rule 16(b)(4) states: “A schedule may medified only for good cause and with the
judge’s consent.” Fed. R. Civ. B6(b)(4). “In practie, this standard requires the movant to
show the ‘scheduling deadlines cannot be met defgp@anovant’s] diligent efforts.”_Gorsuch,

Ltd., B.C. v. Wells Fargo Nat'l Bank Ass'n, 7FL3d at 1240; Advanced Optics Elecs., Inc. v.

Robins, 769 F. Supp. 2d 1285, 1313 (D.N.M. 2016)(@ing, J.)(“Properly construed, ‘good
cause’ means that scheduling deadlines cannot belespite a party’s ddient efforts.”). _See

Gerald v. Locksley, 849 F. Supp. 2d 1190, 1209-11 (D.N.M. 2011)(Browning, J.)(same). The

Court has previously stated that its rule 1@ppood-cause inquiry focuses on the diligence of
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the party seeking to amend the scheduling or&ee Walker v. THI of N.M. at Hobbs Ctr., 262

F.R.D. 599, 602-03 (D.N.M. 2009)(Browning, J.).

Here, although there is a rule 16 orderd @ahe deadline to amérhas passed, Gallegos
may still amend his Complaint. First, Gallegos haet the rule 15(a) standard. At the hearing,
the Court asked Gallegdéwhy it took so long to figure out lflat] King and Kline were the two
people you want to add?” Tr. at 321ZCourt). Gallegos responded that

[h]e was in jail . . . so you can’t justr® depositions in andll these things you

can’t go over and visit him because they’re on lockdown a lot. So we had to wait

until he was able to do this. And he says now he knows their names and

everybody had denied all of this for the months before this.
Tr. at 32:5-12 (Lawless). Gallegos says that he can state oatle that he showed the
Methadone Order to Kline and King. See Tr2@i8-10 (Court, Lawless)Gallegos further says
that he could testify that Klinend King did not care about the ord&ee Tr. at 20:18-24 (Court,
Lawless). The Court concludes that, becaokdhe difficulties associated with Gallegos’
incarceration and his planned testimony, “justiceespires” the Court to give leave to amend
the Complaint. Fed. R. Civ. P. 15(a)(2).

Gallegos has also demonstrated good cause uneel6(b)(4). Rule 16(b)(4) states: “A
schedule may be modified onlyrfgood cause and witheéhjudge’s consent.” Fed. R. Civ. P.

16(b)(4). The Tenth Circuit has heloht “parties seeking leave éamend their complaints after a

scheduling order deadline must establish goodectarsdoing so.”_Gorsuch, Ltd., B.C. v. Wells

Fargo Nat'l Bank Ass’'n, 771 F.3d at 1241. “In gree, this standard geiires the movant to

show the ‘scheduling deadlines cannot be met defgpgenovant’s] diligent efforts.””_Gorsuch,

Ltd., B.C. v. Wells Fargo Nat'l| Bank Ass’'n, 771 F.3d at 1240.

Here, Gallegos has good cause for amentiagcomplaint and has not demonstrated a

lack of diligence. Gallegos “was in jail . . . so you can’t just send depositions in and all these
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things you can’'t go over and visit him becauseytte on lockdown a lot.So we had to wait
until he was able to do this.” Tr. at 32:5-10 (ll@ss). In other words, because Gallegos was in
jail, he could not adequately work with his attey to identify Kline and King. This reason is
good cause for allowing Gallegosamend his Complaint, anddbes not demonstrate a lack of
diligence.

The Defendants argue that the Court $thadeny the Motion, because amending the
Complaint would be futile and frivolous, or, ahatively, because of undue delay and lack of
diligence. _See Response at 4, 6. The Court adisagrFirst, amending the Complaint is neither
futile nor frivolous. After being released fropnison, Gallegos said d@h he could state under
oath that he showed the Methadone Order to Kline and King. See Tr. at 20:8-10 (Court,
Lawless). Gallegos further saidat he would testify that Klmand King did not care about the
order. _See Tr. at 20:18-24 (Cgurawless). If Gallegos shaa Kline and King the Methadone
Order, but they did not care abadtit as Gallegos alleges, tleg$acts at least present a non-
frivolous and non-futile argument that Kline akihg acted with “deliberate indifference to

serious medical needs of prisoners.” Hste. Gamble, 429 U.S. at 104. Based on these

representations, amending the Complaint is not futile or frivolous.

Second, the Court will not deny Gallegos’ ta on undue delay and lack of diligence
grounds. “After Plaintiff Gallegowas released from prison . . . and had a chance to review the
depositions of Officers Kline and King he svable to recall these were the people who
transported him.” Reply at 3'On reviewing those depositions,diitiff realized . . . [Kline and
King] were the proper John Doe Defendants.”plRat 3 (alteration added). Because Gallegos
was in prison, it is understandable why there may have been delay in identifying Kline and King

by name. Gallegos’ incaradion is a sufficient reason for the@t to “freely give leave.” Fed.
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R. Civ. P. 15(a)(2). For these reasons, @alichas met the requirements for amending his
Complaint to add Kline and King.

. KLINE AND KING DID NOT ACT WITH DELIBERATE INDIFFERENCE.

The Court concludes thatife and King did not act with deliberate indifference. As a
threshold matter, “review of summary judgment in the qualified immunity context differs from

that applicable to review of other summauwggment decisions.” Thomson v. Salt Lake Cty, 584

F.3d at 1312. “In determining whether the ptdéf has met its burden of establishing a

constitutional violation that wadearly established, we will conatr the facts in the light most

favorable to the plaintiff as the nonmoving part Thomson v. Salt Lake Cty, 584 F.3d at 1312.
“The plaintiff must demonstrateon the facts alleged both that the defedant violated his

constitutional or statoty rights, and that theght was clearly estaished.” Thomson v. Salt

Lake Cty, 584 F.3d at 1312 (emphasis in original)(internal quotation marks omitted).
“At the summary-judgment phase, a federaurts factual analys relative to the
gualified-immunity question is diinct.” Cox v. Glanz, 800 F.3t231, 1243 (10th Cir. 2015).

[T]he objective isnot to determine whether a plaintiff survives summary
judgment because plaintiffs evidenceises material is®s that warrant
resolution by a jury. Instead, the principal purpose is to determine whether
plaintiff's factual allegations are sufficientyrounded in the record such that they
may permissibly comprise the universefaéts that will seve as the foundation

for answering théegal question before the court.

Cox v. Glanz, 800 F.3d at 1243. See Tolan v. CoitB4,S. Ct. at 1865 (“In resolving questions

of qualified immunity at summary judgment, couetsgage in a two-pronged inquiry. The first
asks whether the facts, [t]laken in the light nfasbrable to the partysserting the injury, . . .
show the officer’s conduct violated a [federadjht[.]”)(alterations inoriginal)(internal quotation
marks omitted). “Thus, at summary judgment, mast grant qualified immunity unless the

plaintiff can show (1) a reasonable jury coulddfifacts supporting a violain of a constitutional

-60 -



right, which (2) was clearly estasihed at the time of the defendartonduct.” _Estate of Booker

v. Gomez, 745 F.3d 405, 411 (10th Cir. 2014As explained above, Gallegos and the
Defendants dispute some of thease’s facts, so, for this opinion’s purpgséee Court will
accept Gallegos’ version of events to the extent that “a reasonable jury could find facts
supporting a violation of a constitutional right,”egjifically deliberate indifference. Estate of

Booker v. Gomez, 745 F.3d at 411.

The Supreme Court has heldhdt deliberate indifference teerious medical needs of

prisoners” constitutes a violati of the Eighth Amendment’s prohibition on cruel and unusual

punishment. _Estelle v. Gamble, 429 U.S at T04‘This is true whether the indifference is
manifested by prison doctors in theesponse to the prisoner’s needsby prison guards in
intentionally denying or def@ng access to medical caoe intentionally interfering with the

treatment once prescribed.” Estelle v. GamdB8 U.S. at 104 (footnotes omitted). “Deliberate

indifference has both an objective and subjectemponent.”_Hunt v. Uphoff, 199 F.3d 1220,

1224 (10th Cir. 1999).

The medical need must be sufficientlyieas to satisfy thebjective component.
We have held that a medical need is sigfitly serious if it is one that has been
diagnosed by a physician as mandating treatment or one that is so obvious that

*The Court notes that “[t]he constitutionabpection against deliberate indifference to a
prisoner's serious medical needs as announcefstelle v. Gamble . . . applies to pretrial
detainees through the due procelsaise of the Fourteenth Andment.” Barrie v. Grand Cty,
Utah, 119 F.3d 862, 867 (10th Cifdr). Although this case’s events occurred at MDC, before
Gallegos was sent to the Corrections Departnienhad already been convicted. See Judgment,
Sentence, and Order Suspending Sentence at & dbtdew Mexico v. Martin Gallegos, No. CR
2014-4787, filed November 7, 2014 (Second JudicialridtstCourt, County of Bernalillo, State
of New Mexico), filed in federal court Qaiver 18, 2017 (Doc. 90-6)(slng that Gallegos was
convicted on November 6, 2014). As such, he n@tsa pretrial detainee. Even if he were
though, the same Estelle v. Gamble standardidvapply. _See Barrie v. Grand Cty, Utah, 119
F.3d at 868-69 (“[A] prisoner, whether he be amate in a penal instituth after conwtion or a
pre-trial detainee in a countyiljadoes not have a claim againss custodiarfor failure to
provide adequate medical attention unless dbstodian knows of the risk involved, and is
‘deliberately indifferat’ thereto.”).
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even a lay person would easily recogrttze necessity for doctor’s attention.

Hunt v. Uphoff, 199 F.3d at 1224 (internal catidns and citation omitted). One issue is

whether the objective component tapplies to the alleged harm that may happen to the prisoner
or to the prisoner’'s symptoms at the time tihat prison employee seestprisoner. The Tenth
Circuit has explained that,

when delay by prison employees resultsdemmage to a prisoner’s heart, the

guestion raised by the objective prong tbe deliberate indifference test is

whether the alleged harm (such as hdarhage) is sufficiently serious (which it

undoubtedly is), rather than whethere tisymptoms displayed to the prison

employee are sufficiently serious.
Mata v. Saiz, 427 F.3d 745, 753 (10th Cir. 2005). In other words, the objective prong refers to
the alleged harm and not to the symptoms that a prison employee might see.

“The subjective component is met if a s official knows ofand disregards an

excessive risk to inmate health or safetyartinez v. Garden, 430 F.3d 1302, 1304 (10th Cir.

2005)(internal quotations and citation omitted). fheasuring a prison official’s state of mind,
the official must both be aware of facts frowhich the inference could be drawn that a
substantial risk of serious harm exists, andniest also draw the inference.” Martinez v.
Garden, 430 F.3d at 1304 (internal quotations omitted).

First, Gallegos does not mdée objective prong. The ewdce presented does not show
that Gallegos’ methadone titration program dise that has been diagnosed by a physician as

mandating treatment.”_Hunt v. Uphoff, 199 F.3d2R4. Gallegos uses methadone, because he

“was on a high dosage of pain medication” artie“tdoctor -- one of my doctors told me my
opiate receptors were so burned out from the ca¢idin that | had [taken] for several years, so

we tried the methadone and tteiped.” Gallegos Depo. at 90:18-%2 Gallegos was on pain

*’The Defendants assert that this fact isléwant, but they do nadispute it. See MSJ
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medication, because of a childhood accident thased severe burns and resulted in his hand
being amputated. _See Gallegos Depo. at 228.6- These facts maghow that a doctor
originally prescribed methadorier Gallegos, but they do nohew that a doctomandated that
Gallegos be titrated off of methadone.

Additionally, the Methadone Order states that Gallegos “is currently taking methadone,
under the supervision of a medi doctor, for dependency ie=i; that Gallegos “cannot
immediately end his methadone treatment, as bdlirequired when he is transported into the
custody of the Department of Corrections, withdpardizing his healthand that Gallegos
shall remain at MDC *“until his level of rtieadone treatment has reached a point where
Defendant will not incur life-endangering withdralsymptoms upon transfer to the Department
of Corrections.” Methadone Order at 1-2. While these facts suggest that failing to titrate
Gallegos might endanger his health, they do not show that a physician mandated titration

treatment. _See Hunt v. Uphoff, 199 F.3dlaR4. Instead, the Methadone Order shows that a

judge, not a doctor, mandated the titvati See Methadone Order at 1-2.

The Court takes the phrase “life-endamgg withdrawal symptoms” seriously.
Methadone Order at 1-2. No evidence shows,dvaw that this phrase came from a doctor. At
the Second Hearing, Gallegos stated, “we don'’t reawe evidence of what took place at that

hearing in front of [the judge who signed the Methadone Order], but that's the whole idea. That

Reply at 3. The Court wiltherefore consider this factndisputed. _See D.N.M.L.R.-Civ.
56.1(b)(“All material facts set forth in ¢h Response will be deewh undisputed unless
specifically controverted.”). dditionally, this fact is not irrelevant. One way to meet the
objective prong of a deliberate indifference clainishow that “a medical need is sufficiently
serious.” One way to show that a need is suffibyeserious is to demonstrate that it “is one that
has been diagnosed by a physician as mandwgagment.” _Hunt v. Uphoff, 199 F.3d at 1224
(internal quotations and citation omitted). Beca@s#legos’ testimony addresses this point, it is
not irrelevant.
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order went into effect because he had obviostytten] that order based on what he heard.
Otherwise, he didn’t just make it up, | don’t tkih Second Tr. at 18:7-11 (Lawless)(alterations
added). Although the Court does not believe thatstate court made the Methadone Order out
of whole cloth, the Court does tnknow whether the state court obtained the Methadone Order’s
language from a doctor’s testimony, a lawyer’s favrder, or elsewhere. The record does not
tell. A defense lawyer could haweritten it and the state courbuld have signed it with little
evidence regarding the orderfimdings. At any rate, Gallegohas not shown that a doctor

mandated titration treatment, so he has not met the objective prong using thf3 route.

“To be clear, even if a dmr prescribes methadone titration for an inmate, that
prescription does not mean that the facilfyusing the inmate must establish a methadone
program like MDC’s. The Supreme Court has hidldt it is “the government’s obligation to
provide medical care for those whom it is pumsghby incarceration. Ammate must rely on
prison authorities to treat his medical needshdf authorities fail to dso, those needs will not
be met.” Estelle v. Gamble, 429 U.S. at 10he Supreme Court did not hold, however, that
every correctional facility mugtrovide a specific treatmentAs long as inmates receive the
medical care they need, no Eighth Amendment varadccurs. Therefore, a policy that sends
inmates to MDC to receive methadone titratiofiobe transferring thento a prison without a
methadone program is constitutional.

Further, the Eighth Amendment does requprisons to treat every medical issue
prisoners face. “Certainly, newvery twinge of pain suffered dlse result of delay in medical
care is actionable.” _Sealogk Colorado, 218 F.3d 1205, 1210 (10tl.Q000). Failing to meet
a medical need is not actionable if that needsdoot satisfy the delibete indifference test’s
objective prong, i.e. showing that a doctor mand&atment or showing & the medical need
is so obvious that even a lpgrson would easily recognize theed for a doctor’s attention. See
Mata v. Saiz, 427 F.3d at 751. Therefore, a prigolates the Eighth Amendment by ignoring a
prisoner’'s need for methadotigation only if -- along withsatisfying the subjective prong --
that need is severe enoughsttisfy the objective prong.

More generally, the Court believes thatdlle v. Gamble was wrongly decided. Estelle
v. Gamble holds that “deliberate indifferences&rious medical needs of prisoners constitutes
the unnecessary and wanton infliction of pain proscribed by the Eighth Amendment.” 429
U.S. at 104 (internal quotation marks omitted). The Eighth Amendment, however, proscribes
“cruel and unusual punishment” and not the “unssagy and wanton infliction of pain.” U.S.
ConsT. amend. VIII. _Estelle v. Gamble’s flaw ibat it interprets the word “punishment” too
broadly. The founders and those who influentte®m, such as Montesquieu and Blackstone,
understood the word “punishment” to refer tma#ons that governments intentionally impose
and not isolated incidents of miscontidny prison staff. _See generallyHd FOUNDER'S
ConsTITuTION (Philip B. Kurland & Ralph Lerner eds., 1986), available at http://press-
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A second way to meet the objective prong isttow that the harm is sufficiently serious,
because it “is so obvious that even a layspe would easily recogre the necessity for a

doctor’s attention.”_Hunt v. Uphoff, 199 F.3d1#24. The Tenth Circuit has explained that,

when delay by prison employees resultsdemmage to a prisoner’s heart, the
guestion raised by the objective prong tbe deliberate indifference test is
whether the alleged harm (such as hdarhage) is sufficiently serious (which it
undoubtedly is), rather than whethere tisymptoms displayed to the prison
employee are sufficiently serious.
Mata v. Saiz, 427 F.3d at 753. d&ther words, the objective ggrg measures the alleged harm
and not the symptoms thatprison employee might s&e Gallegos’ evidence does not meet this
standard. When evaluating whether Gallegosgalieharm is objectively serious, it is important
to be clear about what, exactly, Gallegos’ alte¢parm is. According to Gallegos, Kline and

King -- as a result of their terate indifference -- allowed Gagos to be transported from

MDC, where he would have received methadatmation to ease his withdrawal symptoms, to

pubs.uchicago.edu/founders/tocs/amendVIIl.html.hédigh those harms may be crimes or torts,
they were historically never understood to be constitutional violations. The Court, however, is a
district court, and will apply Estelle v. Gamble.

*If the Court were writing on elean slate -- which, as a dist court, it is not -- the
Court would not adopt this stdard. As the Honorable BoblBaldock, United States Circuit
Judge, discussed in dissent,

[ijndifference does not relate to how a situation might have been handled
differently in hindsight. At the outsendifference relates to a prisoner’s situation

at a particular point inrme and what measures, ifiya are warranted to address

that situation. Under the panel’s view of the law, a prisoner who complains of a
headache, receives aspirin, and later has a brain aneurism has satisfied the
objective prong of the deliberate indiffae test. That cannot be the law.

Mata v. Saiz, 427 F.3d at 7@Baldock, J., dissenting). Indieif a plaintiff can meet the
objective prong by showing that a harm is so obsithat a laypersonamld know to call a
doctor, the test should be about the symptoras e layperson actuplsees, and not about
what could happen after the fatthose symptoms remaiantreated. People who are not
doctors do not usually know whaymptoms lead to what lmas. When the symptoms
disregarded are themselvesiges, and the prison employee dasothing, that iaction should
be what satisfies both the ebjive and subjeiwe prongs.
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the Corrections Department, where he received non-methadone palliative tr&forethiose
same withdrawal symptoms.Thus, the proper inquiry is whethidne harm Gallegos suffered on
account of receiving non-methadone palliative treatnmestead of methadone titration satisfies
deliberate indifference’s objective prong. Thaquiry is not the same as whether methadone
withdrawal is itself objectively serious; eveh Gallegos remained at MDC and received
methadone titration, he would have siperienced withdrawal symptoms.

A common treatment with methadone dets to gradually reduce the dose of

methadone in a process calledaning or tapering. Some individuals will be

switched from methadone toodidine at this point, whil®ethers willcontinue to

simply receive reduced doses of meltiae. The final weeks of tapering are
problematic for many. During this timéhe individual may experience more

®In an earlier Memorandum Opiniomé Order at 11-13, filed August 17, 2017
(Doc. 82)(“August MOOQO”), the Court described timsen-methadone palliatvtreatment in some
detail:

On November 12, 2014, the same day that the New Mexico Corrections
Department received Gallegos intodtsstody, Corizon Health medical personnel
evaluated Gallegos’ withdraak symptoms and gave him a “Kick Kit to address
his withdrawal symptoms.” CorizorHealth Nursing Encounter Tool --
Withdrawal at 1 (dated November 12, 2014), filed May 8, 2017 (Doc. 69-
2)(“Nursing Encounter Tool -- Withdraal’). See New Mexico Corrections
Department Physician’s Orders at(dated November 12, 2014), filed May 8,
2017 (Doc. 69-3)(“Physician’s Orders”).Further, on November 21, 2014,
Gallegos requested another Kick Kdicating it “helped some” and was also
prescribed Elavil for pain. _ See ™WNe Mexico Corrections Department
Interdisciplinary Progress Notes at(thken November 21, 2014), filed May 8,
2017 (Doc. 69-4)(“November 22014 Interdisciplinary Pragss Notes”). Next,

on November 26, 2014, Corizon Healthedical personnel denied Gallegos
narcotics, but offered him “lbuprofen, Tylel, Mobic, Aleve, or Naproxen” to
address his pain, but Gallegos reflise Mexico Corrections Department
Interdisciplinary Progress Notes at(thken November 26, 2014), filed May 8,
2017 (Doc. 69-4)(“November 26, 2014 Interdisciplinary Progress Notes”). Then,
on December 3, 2014, a Corizon Health pdeviconducted another assessment of
Gallegos’ withdrawal symptoms and ordgi@e dose of Clonidine. See Corizon
Clinical Institute Withdrawal Assessmite-- Alcohol (dated December 3, 2014),
filed May 8, 2017 (Doc. 69-6)(“Clinical Institute Withdrawal Assessment —
Alcohol”); Corizon Nursing Encounterobl -- Headache, filed May 8, 2017 (Doc.
67-7)(“Nursing Encounter Tool -- Headache”)).

August MOO at 11-13 (footnotes omitted).
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intense withdrawal symptomghich encourages relapse.

Eric Patterson, _Methadone WithdrawahRUGABUSECOM, https://drugabuse.com/library/

methadone-withdrawal/ (emphasis in the origiffi@btnote omitted). Because Gallegos would
have experienced some withdrawal symptoms evka fiad been titrated, he must show that the
extra harm he suffered because of receiviog-methadone palliative treatment instead of
methadone titration meets the objective prong. Adren he would have suffered anyway had he
been titrated as per the Metlume Order is not part of hifleged injury. The proper question
therefore concerns a difference in harms -- thawvkether the extra harm that he suffered is “so
obvious that even a lay persorowid easily recognize ¢éhnecessity for a dtm’s attention.”

Hunt v. Uphoff, 199 F.3d at 1224.

This harm is not obvious to a laypersoBoctors and scientists may know how much
extra harm Gallegos suffered by receiving one itneat versus another, but someone with no
medical training would not. lveon testified as follows:

Q: [W]ithdrawal from methadone, do you kmavhat kind of symptoms that can
cause?

A: No, sir.

Q: You wouldn’t know whether #t was life threatening, o be life threatening
or anything like that?

A: I'm not aware.
Q: That's something for the methadone people, right?
A: Yes, sir.
Iverson Depo. at 17:4-16. Given that MDC'’s records supervisor, Iverson, is not familiar with

methadone withdrawal symptongenerally, regardless how thaye treated, th€ourt is not
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prepared to conclude that eerson, such as Iverson, would knahout the seriousness of the
extra harm suffered as a result of receiving veatment over another. That harm is not “so
obvious that even a lay persorowid easily recognize ¢hnecessity for a doctor’s attention.”

Hunt v. Uphoff, 199 F.3d at 1224. Cf. MataSaiz, 427 F.3d at 754 (holding that “severe chest

pain, a symptom consistent wighheart attack, is serious medical contitbn under the objective

prong”); Oxendine v. Kaplan, 241 F.3t272, 1278 (10th Cir. 2001)(holding that the

ineffectiveness of a doctor's “reattachmemidasubsequent care of the severed finger, as
evidenced by the blackeningidh necrifying tissue,” was so olows that a lay person would
easily recognize the need for a doctor’s attention).

To be clear, the Court is not suggestitigit methadone withdrawal symptoms are
categorically not serious. The Court is ratbely ruling on the differereein harms between the
two treatments Gallegos received, i.e., on thiemince between two atteative treatments for
those symptoms. Methadone withdrawal symptonight be serious in some circumstances.
One source notes that, “though ending or loweriregdibse of it seldom leado life-threatening
consequences, it can result in certain medindl @sychological complications that can put the
detoxing user in harm's way if they eart managed.” “Methadone Withdrawal,”
Drugabuse.com, https://drugabuse.com/libragtfradone-withdrawal/.  In any event, the
seriousness of methadone withdrawal symptomegdly is not beforé¢he Court, and Gallegos
has not met deliberate irfdirence’s objective prong.

Even if Gallegos met the objective prong, Gadle does not meet the subjective prong of
deliberate indifference vis-a-vis Kline Bing. Regarding King, Gallegos testifi@s follows:

Q: At that time did you hava copy of the methadone order?

A: Yes, | did.
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Q: Did you show it to the officer?
A: Yes, | did.

Q: Did she read it?

A: No, she didn't.

Q: Did she take it in her hand?

A: No, she didn’t. | tried tgive it to her and she saitl,don’t give a shit. You're
leaving.”

Gallegos Depo. at 69:7-70:1%7.Gallegos further testified:

| did, in fact, tell her that | had thisourt order and that she needed to call
somebody in the front and let them know thdtad a court order to stay in the
detention center until | lowemy dosage. And when she told me, “I don't give a
shit,” | said, “I'm going to contact myt@rney and file a suit against you guys
because you guys are transporting me aowat order that was given to me and
my understanding was | would be there #period of six weeks so | wouldn’t
have to go through the \mdrawal symptoms.”

Gallegos Depo. at 69:21-70'6. Essentially, Gallegos testified that he showed King the

“*The Court understands that this fact ipdied. See MSJ { 41, at 7; MSJ Response 1 7,
at 3. “At the summary-judgment phase, a fedeurt's factual analysis relative to the
qualified-immunity question is distinct.” Cox v. Glanz, 800 F.3d at 1243. “[T]he objectnat is
to determine whether a plaintiff survives summprggment because plaintiff's evidence raises
material issues that warrant resolution byrg.ju Cox v. Glanz, 800 F.3d at 1243 (emphasis in
original). Instead, the proper inquiry is &ther “(1) a reasonablgiry could find facts
supporting a violation of a constitutional right, ialin (2) was clearly established at the time of
the defendant’s conduct.” Estate of BookeGamez, 745 F.3d at 411. Because a reasonable
jury could accept Gallegos’ testimony, the Court wittegat it for this analysis’ purposes.

“"The Court understands that this fact ipdied. See MSJ { 41, at 7; MSJ Response 1 7,
at 3. “At the summary-judgment phase, [howevarigderal court’s factual analysis relative to
the qualified-immunity question is distinct.'o& v. Glanz, 800 F.3d at 1243. “[T]he objective is
not to determine whether a plaintiff survivesnsmary judgment because plaintiff's evidence
raises material issues that warrant resauby a jury.” Cox v. Glanz, 800 F.3d at 1243
(emphasis in original). Instead, the proper ingis whether “(1) a@asonable jury could find
facts supporting a violation of @wstitutional right, which (2) wadearly established at the time
of the defendant’s conductEstate of Booker v. Gomez, 7453H at 411. Because a reasonable
jury could accept Gallegos’ testimony, the Court witteqat it for this analysis’ purposes.
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Methadone Order, that King ditbt care about it, see Gallegos Depo. at 69:7-70:17, and that he
told King that he was supposed to remairvil2C so that he would not have to go through
withdrawal symptoms, see Galles Depo. at 69:21-70:6. Thesets are insufficient, however,

to meet the subjective prong. “In measuring agorisfficial’s state ofmind, the official must

both be aware of facts from which the inferencald be drawn that a substantial risk of serious

harm exists, and he must also draw thierence.” Martinez v. Garden, 430 F.3d at 1304

(internal quotations omitted). Gallegos’ testimy shows that King knew of facts from which
the inference could be drawn that a substhmisk of serious harm relating to methadone
withdrawal symptoms might exist, but hisstiemony does not show that King drew such an
inference. Although circumstantial evidence maybed to show that Kg drew the inference,
“an official’'s failure to alleviate a significarrisk of which he was unaware, no matter how
obvious the risk or how gross his negligence ifinig to perceive it, it isnot an infliction of

punishment and therefore not a constitutionalation.” Tafoya v. Salazar, 516 F.3d 912, 916

(10th Cir. 2008). AdditionallyKing’'s only subjective knowledge of the methadone program is
that it exists and administers methadone déseamates. _See MSJ | 31, at 6 (asserting this
fact)(citing King Depo. at 7:6-18f. Because the subjective cpament requires King to draw

the inference of a substantiask of serious harm, Mdrez v. Garden, 430 F.3d at 1304,

Gallegos has not met the subjective componédeliberate indiffeence regarding King/

“8Gallegos purports to dispute this factjmg pages 68-73 of the Gallegos Depo. Those
pages do not, however, address King's knowleolgthe methadone progm. The Court will
therefore consider this faet that King’'s only subjective knaedge of the methadone program
is that it exists and administers methadone dos@smates -- undisputed. See Fed. R. Civ. P.
56(c)(1)(A)(“A party asserting that fact cannot be or is genely disputed must support the
assertion by . . . citing to partilar parts of materials in threcord, including depositions . . . .").

“9A key distinction between a deliberate iifigience claim under the Eighth Amendment,
and an ordinary negligence or medical malpcactclaim, is that th Defendant must be
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Similarly, Gallegos does not meet the sghive component regarding Kline. Gallegos
testified about his interaction with Kline as follows:
Q: Did you have any communioans with that officer?

A: Yes, | told him about -- | showed thetfme order, too, but they said, “you have
to go. Transport is here for you. You're going.”

Q: You showed it to the officer you called Kline?

A: Yes.

Q: Anything else that he salmksides what you mentioned?

A: No, he just said, “I can’t do nothingThe court order is here, the transport
order is here. You'réeaving right now and that’slahere is to it. | don’t know

what to tell you.”

Q: Okay. So you brought up the methador#eofirst to the female officer who
came to your cell who told you you were being transported?

A: Yes.

Q: And then you also told this correctiooficer in the relasing area about the
methadone order?

A: Yes.

Gallegos Depo. at 74:7-75°3.1n short, Gallegos testifiedahhe showed the Methadone Order

subjectively aware of the harm. See Martine£5arden, 430 F.3d at 1304 Assertions that a
Defendant should have known of the harm ardeviant, or else a delrate indifference claim
under the Eighth Amendment would, in effdm¢ constitutionalized tort law.

When instructing juries in deliberate ifférence cases with such issues of proof,
courts should be careful eamsure that the gelirement of subjective culpability is
not lost. It is not enough merely tonéi that a reasonable person would have
known, or that the defendant should h&wewn, and juries should be instructed
accordingly.

Farmer v. Brennan, 511 U.S. 825, 843 n.8 (1994).

**The Court understands that this fact ipdied. See MSJ { 25, at 6; MSJ Response 1 3,
at 2. “At the summary-judgment phase, a fedeurt's factual analysis relative to the
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to Kline, but Kline saidhat there was nothinge could do about itSee Gallegos Depo. at 74:7-
75:3. Although Gallegos’ testimony may show that Kline wasafawof facts from which the

inference could be drawn that a substantial ois&erious harm exists,” Martinez v. Garden, 430

F.3d at 1304, i.e. methadone withdrawal sympspit does not show that Kline drew the

inference’® see Martinez v. Garden, 430 F.3d at 130&urther, Kline's only subjective

knowledge of MDC’s methadone treatment progrianthat a subcontramt runs it and keeps
track of who takes methadone. See MSJ | 23, at 6 (asserting thisitiagtKline Depo. at
21:14-19); MSJ Response { 2, at 2 (admitting thcd)f Additionally, security personnel like
Kline have nothing to do with the methadopegram. _See MSJ { 23, at 6 (asserting this
fact)(citing Kline Depo. at 21:14-19); MSJ Resperfs2, at 2 (admitting this fact). On these
facts, Gallegos does not meet the subjectiwmponent of deliberatendifference regarding
Kline. Accordingly, Gallegoshas not shown that Kline anking acted with deliberate

indifference. _Cf. Sealock v. Colorado, 218 F.3d.210-11 (“There is evidence that [a prison

qualified-immunity question is distinct.” Cox v. Glanz, 800 F.3d at 1243. “[T]he objectnat is

to determine whether a plaintiff survives summpuggment because plaintiff's evidence raises
material issues that warrant resolution by rg.ju Cox v. Glanz, 800 F.3d at 1243 (emphasis in
original). Instead, the proper inquiry is &her “(1) a reasonablgiry could find facts
supporting a violation of a constitutional right, ialin (2) was clearly established at the time of
the defendant’s conduct.” Estate of BookeGemez, 745 F.3d at 411. Because a reasonable
jury could accept Gallegos’ testimony, the Couitt accept it for this analysis’ purposes.

>lAlthough the Methadone Order says that Galteghall remain a¥DC “until his level
of methadone treatment has reached a pwihere [he] will not incur life-endangering
withdrawal symptoms,” Methadone Order at@allegos’ testimony regding his interaction
with Kline does not show that Kline read thiethadone Order, see Gallegos Depo. at 74:7-75:3.
Consequently, the Court will not rule that Klideew an inference regarding Gallegos’ medical
needs from reading it. Furthezyen if Kline read the Methador@rder, the order says that it
“shall remain in effect for six weeks maximumViethadone Order at 2. Because Kline does not
verify court orders and does not have “congyuccess to all that information,” MSJ 11 15-16,
at 5 (asserting this fact)(quoting Kline Dea.13:22), see MSJ Response | 2, at 2 (admitting
this fact), the phrase “six-weeks maximum” woualat have told him whether the order was still
operative.
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employee] was informed that appellant mighthaeing a heart attack, and that he was present
when appellant displayed symptomsnsistent with a heart atta . . . Appellant has met the
subjective element of the delibexandifference test.”).

1. KLINE AND KING ARE ENTITLED TO QUALIFIED IMMUNITY.

The Court concludes that, evérKline and King acted witldeliberate indifference, they
are entitled to qualified immunity, because &gdls has not met his burden of demonstrating
that his asserted right is clearly establtshe Qualified immunity requires a plaintiff to

demonstrate that the right allethe violated was clearly estaltied at the time of the alleged

misconduct._See Riggins v. Goodman, 572 F.3d at 1107. “Ordinarily, in order for the law to be
clearly established, there must a Supreme Court or Tenthr€liit decision on point, or the
clearly established weight of authority from other courts must have found the law to be as the

plaintiff maintains.” _Currier v. Doran, 242.3@ at 923. The plaintiff bears the burden of

showing that the law iclearly established. $e&erns v. Bader, 663 F.2d 1180. “[T]he law is

not clearly established where ‘a distinctiongiiti make a constitutional difference.” McGarry

v. Board of County Commissioneisr County of Lincoln, 294. Supp. 3d 1170, 1187 (D.N.M.

2018)(Browning, J.)(quoting Kerns v. Bader, 663d-at 1188). As explained above, and in

prior cases, the Court has observed that “thee®n@rCourt has sent out unwritten signals to the
lower courts that [a] factually identical or ayhly similar factual case is required for the law to
be clearly established, @the Tenth Circuit is now sending tleagnwritten signals to the district

courts.” Nelson v. City of Albuquque, 283 F. Supp. 3d 1048, 1107 n.44 (D.N.M.

2017)(Browning, J.)._See White v. Pauly, 137 S.at552 (“As this Court explained decades

ago, the clearly established law must be ‘paltiized’ to the factsf the case.”).

Here, the only case that Gallegos appearsiteoin the MSJ Response for the “clearly
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established” proposition is Estelle v. Gdgh429 U.S. at 104. MSJ Response at 11 (“A

constitutional right to be freigom deliberate indifference undgstelle v. Gamble . . . has been
clearly established law.”). Thagase’s facts, however, bear resemblance to Gallegos’ case.

Estelle v. Gamble is about an inmate wivas injured “while performing a prison work

assignment” and complained “of the treatmentréeeived after the injury.” 429 U.S. at 98.

Estelle v. Gamble’s facts are unrelated to thie'sasSee 429 U.S at I1. At the hearing, the

Court asked Gallegos what heotight was the most closely alagous case to his from the
Supreme Court, the Tenth Circuaind from anywhere else. See &t 25:2-7 (Court). Gallegos

offered Farmer v. Brennan, 511 U.S. at 828, 8atf v. Crum, 439 F.3d at 1227. Neither of

those cases are factually analogous to this &@emer v. Brennan is aboattranssexual inmate

who alleged that prison officialcted with deliberate indifference when they put the inmate in a
prison “despite knowledge thatethpenitentiary had a violent environment and a history of
inmate assaults,” and despikmowledge that a transsexualmate who “projects feminine

characteristics would be partiauly vulnerable to sexual attat Farmer v. Brennan, 511 U.S.

at 831 (internal quotation marks iited). Farmer v. Brennan'’s facts are unrelated to Gallegos’

case. Similarly, Self v. Crum is off point. Thatse is about an inmaténo sued a prison doctor

alleging deliberate indifference, because the doctor had not timely diagnosed the inmate’s heart
condition, thereby causing heart damage and negusurgery. _See Self. Crum, 439 F.3d at
1229-30.

Finally, after the hearing and in an emaithe Court, see Email &t filed June 18, 2018

(Doc. 103)(“Email”), Gallegos offered City @anton, Ohio v. Harris, 489 U.S. 378 (1989). In

that case, the plaintiff was arrested and takehdolice station in thiack of a police car, and

when she arrived at the stati@mhe was “found sitting othe floor” of the police car._City of
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Canton, Ohio v. Harris, 489 U.S. at 381. “Sheswasgked if she needed medical attention, and

responded with an incoherentmrark. After she was brought id& the station for processing,
Mrs. Harris slumped to the floor awo occasions.” 489 U.S. at 381.

No medical attention was ever summoried Mrs. Harris. After about an hour,
Mrs. Harris was released from cody, and taken by an ambulance (provided by
her family) to a nearby hospital. TheMrs. Harris was diagnosed as suffering
from several emotional ailments; she vimspitalized for one week and received
subsequent outpatient treatmémtan additional year.

489 U.S. at 381. Factually, City of Canton, OhidHarris is different from this case, because,

unlike Kline and King, the police officers waHarris exhibiting symptoms of a medical

condition. _See 489 U.S. at 381.egally, City of Canton, Ohio v. Harris is distinguishable,

because it is about whether municipalitiean be liable under 42 U.S.C. § 1983 *“for
constitutional violationsesulting from its failure to train mmicipal employees,489 U.S. at 380,
and not about prison officials’ individual lialifi Because Gallegos imot met his burden of

showing a factually analogous casee Kerns v. Bader, 663 F.801180, the Court could grant

the MSJ on that basis alorfe.

>2At the hearing, the Court invited Gallegosstebmit any cases that he wanted the Court
to consider regarding the clearly establésh@ong. _See Second Tr. at 32:15-20 (Lawless,
Court). The Court has reviewed each of the submitted cases, see Email at 2, and concludes that
they are off point. First, Ramos v. Lamm, 632d 559 (10th Cir. 1980)s about shelter and
sanitation conditions in a pds, see 639 F.2d at 567, as welltlas prison’s food services, see
639 F.2d at 570, its “atmosphere of tension, etyxand fear,” 639 F.2d at 572, and inadequate
healthcare staff and resources, see 639 F.2d at 574-78. InstoBG@aHlegos asserts no claims
regarding MDC'’s facilities. Second, Sedtoe. Colorado, 218 F.3d at 1210, held that the
plaintiff met deliberate indiffergce’s subjective prong, because &ddant “was informed that
appellant might be having a heart attack, arat tte was present when appellant displayed
symptoms consistent with a heattack.” 218 F.3d &t210. _Sealock v. Calado also holds that
if another defendant “knew thaippellant had unexplained chestin” and failed to act, such
conduct might be deliberate indifference. 21®dFat 1211-12. No ewhce suggests, however,
that Gallegos displayed any sytoms to Kline and King, or #t Kline and King knew that
Gallegos was experiencing symptoms. In fggallegos’ testimony sugges that he was in
“stable” condition on the date he I&DC. Gallegos Depo. at 68:10-13.

Third, Barry v. Ratelle, 985 F. Supp. 1235 (S@al. 1997)(Brewster, J.), discusses
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prison officials diagnosing the plaintiff with a herand telling him that he needed surgery. See
985 F. Supp. at 1237. Officials approved the syrdaut the plaintiff nevereceived it._See 985

F. Supp. at 1237. Prison officials also promisieel plaintiff a truss (a supportive device) to
alleviate the hernia’s pain, which he also meeeeived._See 985 F. Supp. at 1237. The plaintiff
asserted that he was experiencing severe gadhthat the defendants knew it, but that they
allowed him “to remain in pain for nearly twears without even giving him a truss.” 985 F.
Supp. at 1240. The coum ruling on a motion to dismiss, heldat the plainff had alleged a
deliberate indifference claim. See 985 F. Supfi240. Gallegos does not allege, however, that
Kline and King allowed him to remain in jpafor any lengthy period of time, and, more
importantly, Gallegos’ evidence does not show tieawas in pain on the day he left MDC, or
that Kline and King knew that he was experiencing symptoms.

Fourth, Gobert v. Caldwell, 463 F.3d 339 (&Mn. 2006)(Higginbotham, J.), is about an
inmate who alleged deliberate indifference, bseahis doctors did not adequately treat his leg
injury, see 463 F.3d at 343-44. The United Statmsi®f Appeals for the Fifth Circuit held that
the defendant doctor was notlilerately indifferent. _See 46B.3d at 349. The Fifth Circuit
explained that a trier of fact might find negligenin the plaintiff's treatment but not deliberate
indifference. _See 463 F.3d at 352. In short, Gohe@aldwell is off pointpecause it is about a
doctor’s incorrect diagnosis and/or treatmehtan inmate, see 463 F.3d at 349-52, which is
unrelated to Gallegos’ case.

Fifth, Toler v. Troutt, 631 F. App’x 545 (10Cir. 2015)(unpublished), is about “whether
it was clearly established that [the doctor’s] doct -- prescribing a medication in treating [the
plaintiff's] medical condition that was diffeméthan the medication recommended by consulting
physicians -- was deliberayeindifferent to [the @intiff’'s] medical need$, 631 F. Aop’x at 547
(alterations added). Thmourt held that “not only was this not clearly established, but the law
was clearly established to the contrary831 F. App’'x at 547. Because Gallegos’ case is
unrelated to which treatment a doctor presaihim, Toler v. Troutt is inapposite.

Sixth, in _Grant v. Bernalillo Cty. Detéion Center, 173 F.3d 863 (Table), 1999 WL
157415 (10th Cir. 1999)(unpublished), the Tenth @iremphasized that a “delay in medical
treatment for a serious medical need does noat@@ prisoner’s constitanal rights unless the
prisoner can show that thelay resulted in substantial tml.” 1999 WL 157415, at *3. The
Tenth Circuit consequently heldaththe plaintiff failed to state a deliberate indifference claim,
because he “failed to make any specific allegeias to the length a@he delay in providing
medical care, and he has failed to allege thatuthépecified delay resulted in substantial harm.”
1999 WL 15741, at *3. Because Gallegos’ allegatemesunrelated to the length of delay before
treatment, Grant v. Bernalillo Cty. Detention Center is inapposite.

Seventh,_Saunders v. Horn, 960 F. Supp. 89B.(Ba. 1997)(Pollak}.), involved an
inmate who wore orthopedic stethat a doctor prescribed.e€6960 F. Supp. at 895. He was
transferred to a new prison, and, oparival, a prison officialdok away his orthopedic shoes,
telling the inmate that, if he needed them, ataloat the new prison wadllorder them._See 960
F. Supp. at 895. He was forced to wear regshaes, which caused him constant pain. See 960
F. Supp. at 895. He wrote letters to twatranking prison officials complaining of his
predicament, but he received no responSee 960 F. Supp. at 896. The Eighth Amendment
issue before the Court was whether the high-rapkifficials’ failure to respond constituted
personal involvement in any alleged wrongdoinge 980 F. Supp. at 896T'he court held that
the high-ranking officials’ acquiescence coslibw personal involvement. See 960 F. Supp. at
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The Court has, however, independently re@dvupreme Court afitenth Circuit cases
regarding deliberate indifference claims. Thai@@ould not locate a Supreme Court case with

facts somewhat analogous to this case, othar @ity of Canton, Ohio v. Harris, 489 U.S. at

381, which, as explained above, is off point. eThost analogous Tenth Circuit case that the

Court could locate was Al-Turki v. Robinson, 763dF1188 (10th Cir. 2014). In that case, an

inmate complained of severe pain, but thisgr nurse ignored thenmate, saying “she would

896-97. The court further held that the plaintiffamplaint could be read to allege that a prison
official took away his orthopedighoes, the plaintiff did not reilwe treatment, the regular shoes
caused him pain, and the high-rank prison officials acquiesced the failure to address the
plaintiff's feet problems. _See 960 F. Sugt.896-97. _Saunders v. Horn is not, however,
analogous to Gallegos’ case. Maosttably, Gallegos’ case is nabout whether Kline and King
acquiesced in another prison official taking awagdical treatment. Further, Gallegos’ case
does not involve a defendant tafgia medical device away froan inmate upon arrival at a
prison; it instead involves cor®ons officers ignoring a court order requiring treatment.

Eighth, Reed v. Dunham, 893 F.2d 285 (10th £390), is about a plaintiff who received
four knife wounds from his fellow inmate. S@@3 F.2d at 286. The cextional staff waited an
hour to take the plaintiff to a rdecal facility, and the plaintifivas not treated until forty-five
minutes after his arrival._ Se#93 F.2d at 287. The Tenth Qirt held that the plaintiff's
“credible allegation of an aget inadequately explained dglaf nearly two hours in the
provision of full medical treatment for apparengigrious stab wounds iseelrly not frivolous.”
893 F.2d at 287. This case ist fiactually analogous to Gallegbbecause Gallegos does not
complain of a delay in receiving medical treatmeRurther, stab wounds are “so obvious that
even a lay person would easily recognize the sgtyefor a doctor’s attgion.” Hunt v. Uphoff,
199 F.3d at 1224. For the reas@xplained above, the samenist true regarding methadone
withdrawal symptoms. Reed v. Dunham iert#fore not analogous to Gallegos’ case.

Ninth, Garrett v. Stratman, 254 F.3d 946 (10th Cir. 2001), is aboqaintiff prisoner
with a shoulder injury._See 254 F.3d at 948doctor recommended surgery, but a consultation
with a specialist, an orthopedargeon, did not occur until eleveronths later._See 254 F.3d at
948. The prisoner alleged that the delay inttneat meant that surgewould no longer help
him and that the delay also cadd@m great pain._See 254 F.80948. The plaintiff further
alleged that a doctor reptedly told him that treatment svaoming, but it never occurred. See
254 F.3d at 948. On these facts, the plainsHeated deliberate indifference. See 254 F.3d at
948. The court ultimately concluded that it lacledsdiction over the appeal. See 254 F.3d at
948. Regardless, Garrett v. Stratman is inappdséeause Gallegos does not allege a delay in
medical treatment, nor does he allege thatnigilio treat an injury exacerbated his condition.
For these reasons, none of the cases that ggalleites meet qualified immunity’s clearly
established prong. See White v. Pauly, 137 Sai(352 (“As this Court explained decades ago,
the clearly established law must be ‘particulatize the facts of the case.”)(quoting Anderson
v. Creighton, 483 U.S. at 640).
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not see Plaintiff because it was too lated dmecause Plaintiff's complaint was not an
emergency.” 762 F.3d at 1191. The next day,piiieon’s medical staffaw the Plaintiff, at
which time the Plaintiff passed two kidney ston&ge 762 F.3d at 1191. The Tenth Circuit held
that the prison nurse “violated clearly establgshen by choosing to ignerPlaintiff's repeated
complaints of severe abdominal pain andjuests for medical assistance.” Al-Turki v.
Robinson, 762 F.3d at 1195.

Gallegos’ case, however, is not analogouBltdurki v. Robinson. Although both cases

involve, in a general sense, aspn official ignoring an inmate medical requests, there are
distinctions between them. First, Gallegos’ecasvolves prison offi@ls who ignore a court

order, an issue unrelated to Al Turki v. Robinson’s facts. See 762 F.3d at 1191-92. More

importantly, however, Al Turki v. Robinson involvesh inmate telling prison officials that “he

was experiencing severe pain and nausea, and he asked to go to the medical center,” and the
defendant was told about the inmate’s sym@o 762 F.3d at 1191. Nothing in the record
indicates, however, that Gallegasis experiencing pain when bpoke with Kline and King, or
that he told them that he waxperiencing a medical problem.

The closest factually analogouase that the Court couldclate from any federal court
involves an inmate who had ergd into a settlement agreenewith “Division of Correction

personnel.” _Romero v. Clem, No. [0K15-3152, 2016 WL 4269101, at *8 (D.M.D.

2016)(Chasanow, J.). The settlement agreemaentired that he be assigned a bottom bunk in
prison because of a prior knee injury. See 2016 WL 4269101, at *1. A prison employee,
however, “refused to look at tlerder and refused to read atlgcuments Romero attempted to
present to her for review.” 2016 WL 4269101*at Ultimately, Romero was assigned a top

bunk, and when he attempted to climb into @k, he fell and injured himself. See 2016 WL
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4269101, at *1. The inmate asserted that theoprificials violated his Eighth Amendment
rights. See 2016 WL 4269101, at *The court noted that “Defendants maintain that Romero’s
fall was caused by the bunk moving when he was attegfo get into it, and not because of the
condition of his knee.” 2016 WL 4269101, at *8. Twoairt held, however, #t “[t]his assertion

does not address Romero’s claim that an existing medical order requiring his permanent
assignment to a bottom bunk was ignored by médgiedf despite the well-documented issues
with his knee,” thereby creating a “genuinesplite of material fact precluding summary

judgment in favor of Defendants.” Romero v. Clem, 2016 WL 4269101, at *8.

This case appears faelly analogous to Gallegbstory, in that gson officials ignored
an order that led to an injury. Importantly, rewer, the court did ndtold that the defendants
acted with deliberate indifferena@ ignoring the settlement agreent; the court Hd only that a
genuine dispute of material fact existediethprecluded summarjudgment. _See 2016 WL
4269101, at *8. Further, “[o]rdinarily, in order ftre law to be clearly established, there must
be a Supreme Court or Tenth Circuit decisan point, or the clearlestablished weight of
authority from other courts must have found the ta be as the plairifimaintains.” Currier v.
Doran, 242 F.3d at 923. One unpublished out-of-state district court decision does not meet this
standard.

The Court understands that, to some, thses described abowveay sound at least
somewhat analogous to this case. Importahtiyvever, as this Court has observed, then-Judge,
now-Justice, Gorsuch held that “the law is otiarly established where ‘a distinction might

make a constitutional difference.” McGarry Board of County Commissioners for County of

Lincoln, 294 F. Supp. 3d at 1187 (quoting KemnsBader, 663 F.3d at 1188). See White v.

Pauly, 137 S. Ct. at 552 (“As this Court explarmkecades ago, the clearly established law must
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be ‘particularized’ to the factef the case.”). Because thbowe distinctions might make a
constitutional difference, the Cdwannot properly conclude thatthaw is clearlyestablished.
The Court therefore concludesatiGallegos has not met his bundef demonstratg that Kline
and King violated clearly established law. Awtingly, the Court willgrant the Motion in patt
and grant the MSY. Because deliberate indifference ig #nly claim that Gallegos asserts in
the Second Amended Complaint, see Secondnéie@ Complaint 11 7-9, & the Court will
enter Final Judgment.

IT 1S ORDERED that: (i) the Plaintiff's Motion td~ile a Second Amended Complaint,
filed February 17, 2017 (Doc. 58), gsanted in part to #hextent that it iguests to add Clyde
Kline and Jovonne King as substitute parties for John Does No. 1-2; (ii) the requests in the
Defendants Kline’s and King’'s Motion for Sumany Judgment on th&asis of Qualified
Immunity and Other Grounds, and Supporting Meandum, filed Octolel8, 2017 (Doc. 90),
are granted; and (ii)) Final Judgment will be eate Plaintiff Martin Gallegos’ claims against

Defendants Clyde Kline and Jovonne King drsmissed with prejudice.

**The Court previously issued ampinion in which it denied the Motion in part to the
extent that Gallegos proposed to add New MexCorrections Department General Counsel
James Brewster. See Memoramd@pinion and Order at 118led August 17, 2017 (Doc. 82).

>*The Court understands that, the Motion hearing, it saithat, if the Defendants are
“going to turn around and file motion for qualified immunity, @d I'd probably be inclined on
what | know, I'm not ruling on it without a motion front of me, but inclined to deny it.” Tr. at
59:8-12 (Court). As the Court said when it m#usg statement, it was not ruling on an MSJ that
had not been filed. The MSJ, the MSJ Respoasd,the MSJ Reply were not filed until after
the Motion hearing, so the Courad not yet studied the Gallegddine, and King depositions,
or the other evidence, throughettens of a motion for summapydgment. After studying those
depositions in a summary judgment posture, fandhe reasons discussed in this opinion, the
Court concludes that ihsuld grant the MSJ.

>>Although the Second Amended Complaint®rding is somewhat ambiguous, see
Second Amended Complaint  7-9, at 2, Gakerepresented ateghSecond Hearing that
deliberate indifference was his only claimeeSSecond Tr. at 15:22-16:12 (Lawless, Court).
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