Gallegos v. Bernalillo County Board of County Commissioners et al Doc. 87

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MARTIN GALLEGOS,
Plaintiff,
VS. No. CIV 16-127 JB/WPL
BERNALILLO COUNTY BOARD OF
COUNTY COMMISSIONERS; BERNALILLO
COUNTY DETENTION CENTER; NEW
MEXICO DEPARTMENT OF
CORRECTIONS, and
JOHN DOES 1 through 5,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on Deflant Bernalillo County Board of
County Commissioners’ (“Bernalillo County”) Mion to Dismiss, filed January 6, 2017 (Doc.
45)(“Motion”). The Court helda hearing on June 2, 2017. Thewary issues are: (i) whether
the Defendant Bernalillo County Board obhty Commissioners’ Motion under rule 12(b)(6)
of the Federal Rules of Civil Procedure shobéd converted into one for summary judgment,
because Bernalillo County attached documentstdoMotion outside of the pleadings; (ii)
whether Bernalillo County enjoys quasi-judidiamunity from damages, because of its reliance
on court orders; (iii) whether Bernalillo Counity liable for Plaintiff Martin Gallegos’ federal
constitutional claim of deliberate indifferengeder 42 U.S.C. § 1983; (iv) whether Gallegos met
the notice requirement under the New Mexico Tagims Act (“NMTCA”) by giving Bernalillo
County either written or actualotice of his claims; and (Whether there is a waiver of
immunity under the NMTCA for claims against Baliio County. The Court concludes that: (i)

Bernalillo County’s Motion should not be converted into one for summary judgment, because its
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attached documents fit an exception to the tide the Court may onlgonsider the pleadings;
(i) Bernalillo County does notenjoy quasi-judicial immunityffrom damages, because that
doctrine applies to people, naiunties; (iii) Bernalillo County isot liable for Gallegos’ federal
constitutional claims, because Bernalillo Couistyiot vicariously liable under § 1983; and (iv)
Gallegos did not meet the NMTCA notice requisst) because Bernalillo County did not have
written or actual notice of Gallegos’ claims. Besa the notice requirement is jurisdictional, the
Court will not address whether there is a waneimmunity. Accordingly, the Court grants the
Motion to Dismiss.

FACTUAL BACKGROUND

The Court draws its factsdm Gallegos’ Amended Complaint, filed February 1, 2016, in

Gallegos v. Bernalillo Cty. Bd. of Comm’rs,ONCIV 15-6829 (Second JudatiDistrict Court,

County of Bernalillo, State dilew Mexico), filed in federatourt February 22, 2016 (D.N.M.
Doc. 1-2). While the Court does not adopt €gdis’ factual allegationghe Court nonetheless

accepts them as true for the limited purposeeaiding the Motion._See Ashcroft v. Igbal, 556

U.S. 662, 678 (2009)(“Igbal”)(clarifying the “ten#tat a court must accept as true all of the

[factual] allegations contained in a compla)(glteration added)(citing Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 555 (2007)); Arckta v. Wagner, 523 F.3d 1278, 1283 (10th Cir.

2008)(concluding that, in the motion to dismfsssture, a court musaccept as true all well-
pleaded facts, as distinguishiedm conclusory allegations”).

With that understanding of the allegations)I&zos is a prisoner at Roswell Correctional
Facility in Chaves County, New Mexico. Séenended Complaint 1, at 1. On or about
November 6, 2014, the Second Judicial Dist@icurt, County of Beralillo, State of New
Mexico, issued an order remanding Gallegosh® Bernalillo County Metropolitan Detention

Center’s custody (“BCMDC”)._See Amended Compidjrb, at 2. This aler was to remain in
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effect for six weeks, while Gallegos partiaipd in a methadone program at BCMDC *“to
decrease his level of dependence so thaGallegos would not incur life endangering
withdrawals symptoms.” Amended Complaint Ja62. (Gallegos subsequby refers to this
order as a titrationorder. See Plaintiff's Response Befendant Bernalillo County Board of
Commissioners Motion to Dismiss at lijefl January 30, 2017 (Doc. 52)(“Response”)).
Approximately six days after the state cowtmanded Gallegos to BCMDC's custody, he was
transferred to Defendant New Mexico Departmantorrections._See Amended Complaint § 6-
7, at 2. BCMDC and the New Mexico Correcis Department ignored the remand order to
BCMDC. See Amended Complaint Y 6-7, atRefendants John Does one through five are
employees of either the New Mexico CorrentidDepartment or BCMDC, ignored the remand
order, and acted with “deliberate indiffeceri by doing so. Amended Complaint §{ 12, 15, 16,
at 3. At the Central New Mexico Correctidrfaacility, Gallegos “suffered life threatening
withdrawal symptoms for almost two (@onths.” Amended Complaint § 7, at 2.

PROCEDURAL BACKGROUND

Gallegos filed this lawsuit in state dist court on August 27, 2015. See Complaint,

Gallegos v. Bernalillo Cnty. Bd. of Comm’'mdp. CIV 15-06829, (Tort)(fild in Second Judicial

District Court, County of Bernalillo, State dfew Mexico August 27, 2015), filed in federal
court February 22, 2016 (Doc. 1-1). In the ComplaBallegos asserts claims against Bernalillo
County, BCMDC, the New Mexico Correctiolepartment, and John Does 1 through 5, for a
violation of § 41-4-12 of the NMTCA.__See @plaint 1, at 1. Gallegos then filed the
Amended Complaint, adding a federal clai®@ee Amended Complaint 1419, at 1-4. In the

Amended Complaint, Gallegos asserts clamgsinst Bernalillo County, BCMDC, the New

'In medicine, dose titration is a “stepwisgustment of doses until a desired level of
effect is reached.” *“Dosing,” Wikipedia,tths://en.wikipedia.org/wiki/Dosing (last viewed
September 22, 2017).
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Mexico Corrections Department, and John Does 1 through 5, for (i) violations of NMTCA § 41-
4-12, see Amended Complaint YL 38; at 2-4; and (ii) violationsf Gallegos’ rights guaranteed

under the Eighth and Fourteenth Amendmentgh® Constitution of the United States of
America, see Amended Complaint § 18, at 4. Gallegos seeks “compensatory damages in a yet
undetermined amount jointly and severally agaatisDefendants,” and attorney fees. Amended
Complaint § 20, at 4. Within thirty days oéceipt of the Amended Complaint, Bernalillo
County and BCMDC removed the lawsuit to fedem@urt pursuant to 28 U.S.C. § 1446(b)(3).

See Notice of Removal at 1, filed February 22, 2016 (Doc. 1).

1. The Motion.

Bernalillo County moves the Court, pursuantute 12(b)(6), to dimiss Gallegos’ claims
against Bernalillo County._ See Motion at In the Motion, Bernalillo County argues that it
enjoys “absolute quasi-judiciammunity for [its] reliance on dacially valid court order.”
Motion at 4. Bernalillo County asserts thatfficial[s] charged withthe duty of executing a
facially valid court order eony absolute immunity from liability for damages in a suit

challenging conduct prescribed by that orderMotion at 4 (quoting Turney v. O'Toole, 898

F.2d 1470, 1472 (10th Cir. 1990)(*Turney”)). Beihal County explains that “it is simply
unfair to spare the judgdsvho have absolute judicial imumity and] who give orders while

punishing the officers who obey them.” Motiondatquoting_Valdez v. Citg Cty. Of Denver,

878 F.2d 1285, 1289 (10th Cit989)(“Valdez”)). Beralillo County then eplains that a state
district court issued a series of orders thattenced Gallegos toetiNew Mexico Corrections
Department’s custody. See Motion at 5-6. Betima€ounty attached theseders to its Motion.
See Motion at 5-6. BernalillodCinty then argues thdttransferred Gallego® the New Mexico
Corrections Department “in accordance with thelé€ds.” Motion at 6. Further, Bernalillo

County argues, “[a]ll of these @ers were approved and signeyl Plaintiff’'s court-appointed
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attorney(s).” Motion at 6.

Bernalillo County then argues that the statgtrait court’s orders were facially valid.
See Motion at 6. Specifically, it asserts that, “eassuming that an order is infirm as a matter
of state law, it may be facially valid, as ‘fatty valid’ does not meatlawful,” and erroneous
orders can be valid.”” Motion at 6 (quog Turney, 898 F.2d at 1473). Bernalillo County
contends that “there is no questithat the Orders . . . were fact valid.” Motion at 6.
Bernalillo County then notes that “[tlhe propemocedure for a party who wishes to contest the
legality of a court order enfoing a judgment is taappeal that order and the underlying
judgment, not to sue the official responsibleife execution.” Motion at 7 (quoting Valdez, 878
F.2d at 1289-90). Bernalillo County asserts Batlegos did not appeal the orders at issue,
which “would have been the appropriate meansebéf’ rather than suing Bernalillo County.
Motion at 7.

Bernalillo County next argueshat “there is no vicarious liability for Plaintiff's
constitutional claims against gBnalillo County].” Motion at 7.Bernalillo County aserts that 42
U.S.C. § 1983 *“rejects the tort principle okspondeat superior and does not subject
[governmental agencies] to vicarious liability for the acts of their employees.” Motion at 7

(quoting_Monell v. Dep’t of Soc. Servs., 4363J658, 690-95 (1978)). Specifically, Bernalillo

(11}

County contends, “[b]ecause vicarious liability irrapplicable to . . . 81983 suits, a plaintiff
must plead each government-official defendantpugh the official’s own individual actions,

has violated the Constitution.” Motion & (quoting_Ashcroft v. Igbal, 556 U.S. 662, 676

(2009)). Accordingly, Bernalillo County commles that the “Plairffi cannot bring claims
against [Bernalillo County] . . . solely becaubkey supervised . . . detention officers under a

vicarious liability theoy.” Motion at 8.



Bernalillo County further argues that “supisors are not liable under 42 U.S.C. § 1983
unless there is ‘an affirmative link . . . between the constitutional deprivation and either the
supervisor’'s personal parti@pon, [] exercise of control or direon, or [] failureto supervise.”

Motion at 9 (quoting_Gallagher v. Sheltof87 F.3d 1063, 1069 (10th Cir. 2009)(citation

omitted)). Bernalillo, the County argues, @glbs does not plead “any alleged unconstitutional
or illegal policies, nor violaties of a specific Bmalillo County policy.” Motion at 9.
According to Bernalillo County, Gallegos’ factudlegations are “instead solely based upon the
alleged conduct of unidentifile [guards].” Motion at 9. Accordingly, Bernalillo County
concludes that the Court should dismiss Gaige § 1983 claims against Bernalillo County.
Motion at 15.

Bernalillo County next argues that the Court should dismiss Gallegbslaims because
no waiver of immunity applies under the NMTC/Aee Motion at 10. Bernalillo County posits
that “[s]ection 41-4-4 of the Tort Claims Agrants a governmentantity and any public
employee acting within the scope of duty immunity from liability for any tort except as waived
elsewhere in the [NM]TCA.” Motion at 10. Beriildl County continues that “there is no waiver

of tort immunity for negligence, standing alone.” Motion at 10 (citing Lessen v. City of

Albuquerque, 2008-NMCA-085, 187, {1 35, 187 P.Bd9, 186). Bernalillo County thus
concludes that, “to the extent Plaintiff is kireg a stand-alone claim of ‘negligence’ against

[Bernalillo County], the holding ihessen dictates there is no waiver of immunity for a general

negligence claim and any such claim shkidu dismissed.” Motion at 11.
Bernalillo County adds that the Courhosild also dismiss any claim for “medical
negligence.” Motion at 11. Bernalillo Countgasons that “there is no specific waiver of

immunity to be found in the [NM]TCA for ntical negligence thatvould apply to these



Defendants.” Motion at 11. Bernalillo Coun&igcordingly concludes that the Court should
dismiss any claims against it for negligelmcémedical negligence.” Motion at 12.

Finally, Bernalillo County argues thatethCourt lacks jurisdiction over the NMTCA
claims, because the “Plaintiff failed to providetioe of his claims to [Bernalillo County], as
required under the [NMTCA].” Motion at 12. &gfically, Bernalillo Cainty asserts that, under
the NMTCA, “all potential claimants must submititten notice to the local governmental entity
within ninety days after the oceence giving rise to the claim($pr which immunity has been
waived under the Tort Claims Act.”” Motion 42 (quoting N.M. Stat. Ann § 41-4-16(A)).
Bernalillo County argues thatt“is undisputed that Plaintiff led to provide witten notice to
[Bernalillo County] within ninety days after tloecurrence giving rise to the claim(s).” Motion
at 12.

Bernalillo County then contends that “no cbshall have jurisdictin to consider any
suit or action against the staieany local public body unless nw#i has been given as required

m

by this section, or unless the governmental ehidtg actual notice of the occurrence.” Motion
at 13 (quoting N.M. Stat. Ann. § 41-4-16(B)).rBalillo County explains that, because Gallegos
concedes that he did not provide written notd3ernalillo County, the Court has jurisdiction
over the tort claims only if Bealillo County had actual noticef them. _See Motion at 14.
Bernalillo County contends that it did not haagtual notice._See Mo at 14. Specifically,
Bernalillo County argues that, even if Gallegb®wed BCMDC employeescopy of one of the
court orders and told them “he was going to spedkis attorney about ithese actions, in and

of themselves are insufficient agnatter of law to alert [Berndt County] of the likelihood of a

lawsuit.” Motion at 14 ((citindderald v. Bd. of Regents &fniv. of New Mexico, 2015-NMCA-

104, 1 51, 357 P.3d 438, 449; Dutton v. McKin@ly. Bd. of Comm’rs, 1991-NMCA-130, 1 9,




822 P.2d 1134, 1136(*Dutton”))(stating that actual kiealge of a plaintiff's alleged injury is
not equivalent to “actual notice” of the likelihood of emgpilitigation and is therefore
insufficient to comply with N.M. Stat. Ann§ 41-4-16)). Bernalillo County concludes that,
because Gallegos did not comply withe tNMTCA notice provision, the Court has no
jurisdiction to consider GallegoNMTCA claims against Berniddb County. Motion at 14-15.

For these reasons, Bernaliltounty argues, the Court shduismiss Gallegos’ claims
against Bernalillo County._ See Motion at 1Bernalillo County concesk that, if the Court
grants the Motion, “it would haveo impact on Plaintiff's claims against remaining Defendant

New Mexico Department of @eections.” Motion at 15.

2. The Response.

Gallegos responds to the Motion. See Respanhde In the Response, Gallegos briefly
asserts that, because the Motion contains attadisno@tside of the pleadys, it is not a motion
to dismiss, but rather, a motion for summary judgment. Resportse @allegos also attaches
exhibits, including depositions, to Hesponse. See Response at 2-5.

Gallegos does not directly respond to thgaleaspects of the Motion’s quasi-judicial
immunity argument._See Response at 6-9. Ra@ategos gives an extsive discussion of the
attached deposition transcripts, and argues‘th&t is not a case of Defendants relying on a
facially valid order when none of the actual papants raise such aan and the supervisors
involved all indicate what shadil happen if someone raises thoslaims.” Motion at 9.
Specifically, he notes that “Mr. Gallegos claihmescomplained about the titration order not being
followed and showed the order to a number ofigsuitcluding . . . corrections officers, who all
denied that he did that.” Rasnse at 7. He then discusses deposition of the County Records
Supervisor, Alexis lverson, whadicated that correcns officers should noegnore the titration

order: “[W]hat they were supposed to do wasidprit to records and she said she then would
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recommend they leave him until they can gethieirtclearance and not transfer him.” Response
at 7. From these facts, Gallegos concludes fthiot a case of Defendants relying on a facially
valid order when none of the ackyarticipants raise such a claim and the supervisors involved
all indicate what should happen if someoaises those claims.” Response at 9.

Regarding the Motion’s vicarious liability guments, Gallegos doest directly respond
to the Motion’s legal arguments, but, rather, exgahat Gallegos “has been seeking to name
specific supervisors and parties (John Does 1-5) involved in this case and people who actually
participated in the denial of PHiff's rights.” Response at 9Gallegos asserts thdhe Plaintiff
is only now in a position to filan amended complaint and actuadme the specific supervisors
and parties who are or could be liable undé©83.” Response at 10. Gallegos concludes that
“the court should allow additional amendmentsattil specific partiesince these depositions
were taken and transcribed less thameek ago.” Response at 10.

Responding to the Motion’s assertion ofmunity under the NMTCA, Gallegos argues
that “[tlhe New Mexico SupremCourt has interpreted the phedeperation and maintenance’
in NMSA 41-4-6 broadly and it is not limited in igpplicability stictly to defecs in a physical

building.” Response at 10 (tig Upton v. Clovis Mun. Sch. Bi., 2005-NMCA-085, | 6, 115

P.3d 795, 796-97, rev'’d 2006-NMSC-040, 141 P.3d 125Ggllegos asserts that this case
involves a methadone maintenance program cogeapproximately 141ndividuals, and that
the case involves the operatiohBCMDC, a building. Respons# 11. Gallegos concludes that
these facts come within a waiversaivereign immunity. See Response at 11.

Finally, addressing the Motion’s notice defen&allegos contendbat he provided the
required notice under the NMTCA. See Respaatsél. Gallegos argaehat he “showed a

court order to officers Kline and King indicatitigat he was being wrongfully taken away and



subject to life threatening withdrawal symptoms.” Response at 11. Gallegos concludes that
because the notice “involved a court order @wd be impossible forryone to think that no
litigation would ensue when auart order was violated.” Rpense at 11-12. Gallegos further
contends that “the notice regament under the [NM]TCA was camly met when the Plaintiff
attempted to reasonably alert the agency of duessity of investigating the merits of a potential
claim against it.” Response at 12. Gallegos alstes that he “contactdds attorney and that
attorney called not only the Department ofri@ctions Chief Legal @iter [but] also called
‘medical’ at [BCMDC].” Response at 12. Frdmese facts, Gallegos concludes that “it would
be nonsensical when an attorneglled [the defendant] with regh to this issue that [the
defendant] would not believe litigation was intedde Response at 12. Finally, Gallegos also
contends that he “did send a letter within gfeday period, a written tort claim notice to the
State Risk Management,” to fulfill the NMTCHhotice requirement. Response at 12. Gallegos
thus concludes that the Court should deny the Motion to DisrEies. Response at 12. He also
asks the Court to allow him to file an amded complaint “naming specific individuals to

proceed with his § 1983 claim.” Response at 12.

3. The Reply.

Bernalillo County replied to Gallegos’ argunten See Reply to Plaintiff's Response to
Defendant Bernalillo County Bodwof Commissioners’ Motion to Bmiss at 1, filed February 3,
2017 (Doc. 54)(“Reply”). Bernalillo County argu¢hat the Response’senpt to convert the
Motion into one for summary judgment is mispldceSee Reply at 1-2. 8gifically, Bernalillo
County posits that, “[w]hen ruling on a 12(b)(8)otion, the district court must examine only
the plaintiff's complaint [and] determine if the complaint alone is sufficient to state a claim; the

district court cannot review matgeoutside of the complaint.”Reply at 2 (quoting Carter v.
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Daniels, 91 F. App’x 83, 85 (10th Cir. 2004)(unpublishédBernalillo County then notes that
three exceptions to this rule exist. See Reil2. According to Bernalillo County, the first
exception is “documents that the complaintarporates by referenteReply at 2 (citing

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 531S. 308, 322 (2007)). The second exception,

according to Bernalillo County, is “documents neézl to in the complaint if the documents are
central to the plaintiff's claim and the partide not dispute the documents’ authenticity.”

Reply at 2 (quoting Jacobsen v. Deseret Book 287 F.3d 936, 941 (10th C002)). Finally,

according to Bernalillo County, thiird exception is documents subjeatjudicial notice. _See

Reply at 2 n.1 (citing_Rose v. Utah State Bar, 471 F. App’x 818, 820 (10th Cir.
2012)(unpublished). Bernalillo Coynargues that all of the exhibits attached to its Motion are
state district court orders, and are centralQallegos’ claims, and that no dispute exists
regarding their authentty. See Reply at 2.Bernalillo County therefre concludes that its

exhibits do not convert its Motioto Dismiss into one for summajydgment. _See Reply at 2.

“Carter v. Daniels is an unpublished opinibat the Court camely on an unpublished
opinion from the United States Court of AppealsTae Tenth Circuit to the extent its reasoned
analysis is persuasive in tbase before it. See 10th GR. 32.1(A) (“Unpublished opinions are
not precedential, but may be cited for their passve value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are rmhding precedent, ... and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
concludes that_Carter v. Daniels, Gossett Barnhart, 139 F. App'x 24 (10th Cir.
2005)(unpublished), Nard v. City of Okla. Zit153 F. App’'x 529 (10th Cir. 2005)(unpublished),
Rose v. Utah State Bar, 471 F. App’x 8(®th Cir. 2012)(unpublished), Jackson v. New
Mexico Pub. Def's. Office, 361 F.App’x 95@0th Cir. 2010)(unpublieed), and_Douglas v.
Norton, 167 F. App’x 698 (10th Cir. 2006)(unpublisheltBve persuasive value with respect to
material issues, and will assist the Couritsnpreparation of this Memorandum Opinion and
Order.
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The County also briefly asks ti@ourt to disregat the exhibits attachetd Gallegos’ Response,
arguing that none of Gallegos’ exhghfit one of the exgaions to the rule that the Court “may
not look at documents outsidé the Complaint or Amended Complaint when deciding a motion
to dismiss.” Reply at 3.

Regarding quasi-judicial immunity, Beriled County argues that Gallegos does not
dispute Bernalillo County’s immunity, and that thdaintiff fails to citea single legal authority
as to why these Defendants would not be entttbeabsolute quasi-judidianmunity.” Reply at
3. Bernalillo County then reasserts its gygadicial immunity argumets. Reply at 3.
Specifically, Bernalillo County args that, for it to be immuné&the judge issuing the disputed
order must be immune from liability in his der own right, the officials executing the order
must act within the scope of th@urisdiction, and thefticials must only act as prescribed by the

order in question.” Reply at 3 (gtiog Moss v. Kopp, 559 F.3d 1155, 1163 (10th Cir.

2009)(“Moss”)). According to Bernalillo Count§ftlhe order must be dcially valid.” Reply
at 3 (quoting_Moss, 559 F.3d ai64). Bernalillo County theasserts that it performed its
transfer of Gallegos to the New Mexico Corieets Department in accordance with facially
valid court orders. Reply at 4. Bernalilldounty also notes thdballegos does not contest
whether the court orders were falty valid. See Reply at 4. Bwalillo County concludes that it
is thus entitled to quasi-judiciahmunity. See Reply at 5.

Next, Bernalillo County argues that “therens legal basis for Plaintiff's constitutional
claims against [Bernalillo County].” Reply & Specifically, it agues that a government

agency “‘may be held liable under 8§ 1983 only feratvn unconstitutionair illegal policies and

”m

not for the tortious acts dfs employees.” Reply at 5 (quoting Lopez v. LeMaster, 172 F.3d

756, 762-63 (10th Cir. 1999)). Bernalillo Courtgncludes that, because Gallegos “does not

-12 -



plead any alleged unconstitutional or illegal peks nor violations of a specific Bernalillo
County policy,” the County cannot tieable under § 1983. Reply at 5.

Bernalillo County next reasserts its argamh that no waiver of immunity under the
NMTCA exists for Gallegos’ statevatort claims. _See Reply at 6t argues that the “Plaintiff's
assertion of 8 41-4-6 as the basisthe alleged waiver of immuniig unsupported.” Reply at 6.

Bernalillo County posits that Gallegos’ iatice on Espinoza v. Towai Taos, 1995-NMSC-070,

905 P.2d 718, “for the proposition that § 41-4-6iwea liability in the instant matter” is

misplaced. Reply at 6. Specifically, Bernalil@munty asserts that, bersse Espinoza v. Town of

Taos concluded that there was no waiver ofitarhunity in that case, the case does not support

Gallegos’ claim._See Reply at 7 (citingdi®za v. Town of Taos, 1995-NMSC-070, 1 16, 905

P.2d at 722).

Bernalillo County then argues that Gallsgeliance on Upton v. Clovis Mun. Sch. Dist.

is inappropriate._See Reply at 7 (citingtblpv. Clovis Mun. SchDist., 2005-NMCA-085, 115

P.3d 795). Instead, the County contentlsat this case is more analogous_to Lessen v. City

Albuquergque. Reply at 7 (citing LesserGity of Albuquerque, 2008-NMCA-085, 1 1, 187 P.3d

179, 180)(“Lessen”). Specificallfhe County argues that Lessewalved “a single discrete
administrative decision affecting only a siagberson, as opposed to a dangerous condition

affecting the general public.” Reply @t(quoting_Lessen, 2008-NMCA-085, 27, 187 P.3d at

184). According to Bernalillo County, becausetbése facts, “[tihe New Mexico Court of
Appeals rejected the Lessen plaintiff's assertion of § 41-4-6 as a basis for waiver of liability.”
Reply at 8 (citing Lessen, 2008-NMCA-085, 1 27, 183drat 184-85). According to Bernalillo
County, because this case affects only Gallegos and not “all similarly situated inmates,” the

reasoning of Lessen should appReply at 8. For this reason, lBalillo County concludes that
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Gallegos does not have a claim ung8et1-4-6. _See Reply at 8.

Bernalillo County also briefly notes thatyy way of omission, Plaintiff concedes in his
Response that he is not madtia TCA claim based upon alleg®dedical negligence’ against
these defendants under NMSA 88 41-4-9 and 40:4- Reply at 8. Bernalillo County also
contends that, regardless, “those provisions daalt apply to [Bernalillo County] because [it]
is not a ‘medical facity] or [a] ‘health care provider[]: Reply at 8. Bernalillo County
concludes that the Court should dismisslli€gms’ NMTCA claims, because no wavier of
immunity exists.

Finally, Bernalillo County responds to Gates’ “actual notice” arguments. Reply at 8.
Specifically, Bernalillo County alleges that Gagbs’ pleadings regarding actual notice do not

meet the pleading threshold under Ashcroft balg556 U.S. 662 (2009) and Bell Atlantic Corp.

v. Twombly, 550 U.S. 544 (2007). See ReplatBernalillo County contends that Gallegos
does not plead with whom he communicated rfoice “nor any othecircumstances of the
alleged verbal statement(s).” [pte at 8. Bernalillo County also asserts that Gallegos “fails to
plead that he communicated to [Bernalillo Courthgt there existed likelihood that litigation

may ensue.” Reply at 8 (citing City bhs Cruces v. Garcia, 1984-NMSC-106, | 5, 690 P.2d

1019, 1021). Because of Gallegos’ alleged laclaitial notice, Bernalillo County concludes
that the Court should dismiss Gallegos’ NMT@hims. See Reply at 9. In conclusion,

Bernalillo County asks the Court to grainé Motion to Dismiss. See Reply at 9.

4, The Hearing.
The Court held a motion hearing on June2017. _See Draft Transcript of Motion

Proceeding at 1:9-13 (taken June 2, 2017)(Court)(“fr.”The Court began by stating: “It

*The Court's citations to the transcript of thearing refer to the coureporter’s original,
unedited versions. Any final transcript may comtslightly different pag@nd/or line numbers.
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doesn’t seem to me that there is a waivethef New Mexico sovereign immunity of the Tort
Claims Act . . . for the County.Tr. at 3:2-4 (Court). The Couadded: “I'm inclined to grant
the motion.” Tr. at 5:10 (Court).

Bernalillo County began by implying that itddnot want its Motion to Dismiss converted
into a Motion for Summary Judgment. See Ti5:@8-24 (Quifiones). Th€ourt stated that, “if
you don’t want it converted, | thinkHat] sort of should bable to conbl.” Tr. at 6:1-2 (Court).
The Court continued that itauld “probably not consider alhe materials that everybody had
submitted. Although | didn’t have a problem witle ones that you submitted.” Tr. at 6:7-10
(Court).

Regarding quasi-judicial immunity, the County embtthat its exhibits “are facially valid
court orders. There is no questiabout that, plaintiff does neobntest that.” Tr. at 7:16-18
(Quiniones). Bernalillo County conued: “[A]nd they were all sigrieby the same district judge
and also signed by Mr. Gallegos’ public deferattorneys.” Tr.7:18-20 (Quifiones). Bernalillo
County added: “Plaintiff is argiig a state officiatan and should pick and choose which Court
orders to follow.” Tr. at 7:23-25 (Quifiones)Instead, BernalilloCounty argued: “Proper
procedure for contesting the legality of a Court orde. would be to appeal that order.” Tr. at
10:5-7 (Quifiones).

Gallegos began his argumengee Tr. at 18:22 (Lawless). Regarding the negligence
claim under § 41-4-6, Gallegos argued that “negligence comes in here, Judge, because assuming
| have a policy in place and I'm a corrections a#fi and the policy is designed to cover a large
number of people who are actually at MDC, it pot$ all inmates that are similarly situated.”
Tr. at 29:9-14 (Lawless). Gallegos continued: “[B]ut if | negligently fail to follow the policy that

seems to me to be a violation of the operaiamd maintenance clause, because we're talking
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about negligence.” Tr. at 29:14* (Lawless). The Court then retgd that it wa inclined to
grant the Motion to DismissSee Tr. at 30:14-15 (Court).

LAW REGARDING RULE(12)(b)(6)

Rule 12(b)(6) authorizes a court to dismissoanplaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P.)&). “The nature o& Rule 12(b)(6) motion
tests the sufficiency of the allegations withie flour corners of the complaint after taking those

allegations as true.” _Mobley v. McCorrkic40 F.3d 337, 340 (10th Cit994). A complaint’s

sufficiency is a question of law, and, wheonsidering a rule 12(b)(6) motion, a court must
accept as true all well-pleaded factual allegatiarthe complaint, view those allegations in the
light most favorable to the non-moving partypdadraw all reasonable inferences in the

plaintiff's favor. See_Tellabs, Inc. v. Mar Issues & Rightsltd., 551 U.S. 308, 322

(2007)(“[O]nly if a reasonable person could not draw an inference [of plausibility] from the

alleged facts would the defendant prevail anaion to dismiss.”); Smith v. United States, 561

F.3d 1090, 1098 (10th Cir. 2009)(“[F]or purposes sbteing a Rule 12(b)(6) motion, we accept
as true all well-pleaded factuallegations in a complaint and viawese allegations in the light

most favorable to the plaintiff.”)(queotg Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir.

2006)).
A complaint need not set forth detailed factual allegations, yet a “pleading that offers
labels and conclusionsr a formulaic recitation of the eshents of a cause of action” is

insufficient. Ashcroft v. Igbal, 556 U.S. 66&78 (2009)(citing Bell AtlCorp. v. Twombly, 550

U.S. 544, 555 (2007)). “Threadbamexcitals of the elements af cause of action, supported by

mere conclusory statements, do not sufficédshcroft v. Igbal, 556 U.S. at 678. “Factual

allegations must be enough to raise a rightrabbef above the speculative level, on the
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assumption that all the afjations in the complaint @rtrue (even if doubtfuh fact).” Bell Atl.

Corp v. Twombly, 550 U.S. at 555 (citation omitted).

To survive a motion to dismiss, a plainsffitomplaint must contain sufficient facts that,

if assumed to be true, state a claim to relief thatlausible on its face. See Bell Atl. Corp. v.

Twombly, 550 U.S. at 57Mink v. Knox, 613 F.3d 995, 1000 (10@ir. 2010). “A claim has
facial plausibility when the pleaded factualntent allows the court to draw the reasonable

inference that the defendant is liable for theaaonduct alleged.” Ashcroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twombly, 550 U.S. at 556). “Thus, the mere metaphysical

possibility that some plaintiff could prove somé sefacts in support othe pleaded claims is
insufficient; the complainant must give the cowgason to believe that this plaintiff has a

reasonable likelihood of musterifgctual support for #se claims.”_Ridge at Red Hawk, LLC

V. Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007ptemis omitted). The United States Court
of Appeals for the Tenth Circuit stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are sgeneral that thegncompass a wide swath of conduct,
much of it innocent, then the plaintiffeave not nudged their claims across the
line from conceivable to plausible.” &hallegations must be enough that, if
assumed to be true, the plaintiff plaugifhot just speculatively) has a claim for
relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (1Qih. 2008)(quoting_Bell Atl. Corp. v.

Twombly, 550 U.S. at 570)(iatnal citations omitted).

LAW REGARDING RULE 12(b)(1)

“Federal courts are courts of limited juridsiibo; they are empowered to hear only those
cases authorized and defined in the Constitutunch have been entrusted to them under a

jurisdictional granby Congress.”_Henry v. Office of Tift Supervision, 43 F.3d 507, 511 (10th

Cir. 1994)(citations omitted). A plaintiff genenalbears the burden of a®nstrating the court’s
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jurisdiction to hear his or her claims. SeeébtCo. v. Citizens for a Ber Env't, 523 U.S. 83,

104 (1998)(“[T]he party invoking federal jurisdiction bears the burdérestablishing its
existence.”). Rule 12(b)(1) allows a party to edise defense of the court’s “lack of jurisdiction
over the subject matter” by motion. Fed. R. CiviP(b)(1). The Tenth Circuit has held that
motions to dismiss for lack of subject-matter gdiction “generally take one of two forms: (1) a
facial attack on the sufficiency tlie complaint’s allegations as to subject-matter jurisdiction; or
(2) a challenge to thactual facts upon which s@mt matter jurisdictions based.” _Ruiz v.
McDonnell, 299 F .3d 1173, 1180 (10th Cir. 2002).

On a facial attack, a plaintiff iafforded safeguards similar to those
provided in opposing a rule 12(b)(6) tiom: the court must consider the
complaint’'s allegations to be trueSee_Ruiz v. McDonnell, 299 F.3d at 1180;
Williamson v. Tucker, 645 F.2d 404, 412 (5th Cir. 1981). But when the attack is
aimed at the jurisdictional facts themsdy a district countnay not presume the
truthfulness of those allegations. A colbas wide discretion to allow affidavits,
other documents, and a limited evidentiahearing to resolve disputed
jurisdictional facts under Rule 12(b)(1). $nch instances, aurt’'s reference to
evidence outside the pleadings does ootert the motion to a Rule 56 motion.

Hill v. Vanderbilt Capital Advisors, LLCNo. CIV 10-0133 JB/KBM, 2011 WL 6013025, at *8

(D.N.M. Sept. 30, 2011)(Browning,)(quoting_Alto Eldorado Partreev. City of Santa Fe, 2009

WL 1312856, at *8-9). The Unitestates Court of Appeals ftine Fifth Circuit has stated:

[T]he trial court may proceed as it nevauld under 12(b)(6) or Fed. R. Civ. P.
56. Because at issue inactual 12(b)(1) motion is thieial court’s jurisdiction --

its very power to hear the @s there is substantial autitgrthat the trial court is

free to weigh the evidence and satisfy itselfcathe existence of its power to hear
the case. In short, no presumptive truthéss attaches to plaintiff's allegations,
and the existence of disputed material facts will not preclude the trial court from
evaluating for itself the merits of jurisdictional claims.

Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Qi®81)(quoting Mortensen v. First Fed.

Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)).
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When making a rule 12(b)(1) motion, arfyamay go beyond the allegations in the
complaint to challenge the facts upon whichgdiction depends, and may do so by relying on

affidavits or other evidence properly before the court. See New Mexicans for Bill Richardson v.

Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995); Holt v. United States, 46 F.3d 1000, 1003 (10th

Cir. 1995). In those instances,court’s reference to evidence outside the pleadings does not
necessarily convert the motido a rule 56 motion for summajudgment. _See Holt v. United

States, 46 F.3d at 1003 (citing Wheeler vrdioan, 825 F.2d 257, 259 n.5 (10th Cir. 1987)).

Where, however, the court determines that jictgzhal issues raised in a rule 12(b)(1) motion
are intertwined with the case’s merits, thaurtoshould resolve the motion under either rule
12(b)(6) of the Federal Rules @ivil Procedure or rule 56 ofthe Federal Rules of Civil

Procedure. _See Franklin Sav. Corp.United States, 180 F.3d 1124, 1129 (10th Cir. 1999);

Tippett v. United States, 108 F.3d 1194, 1196 H1Gir. 1997). “When deciding whether

jurisdiction is intertwinedwith the merits of a particular diste, ‘the underlyingssue is whether
resolution of the jurisdictional question requires resolution of an aspect of the substantive

claim.” Davis ex rel. Davis v. Unite&tates, 343 F.3d 1282, 1296 (10th Cir. 2003)(quoting

Sizova v. Nat'l Inst. of Standards ®ech., 282 F.3d 1320, 1324 (10th Cir. 2002)).

LAW REGARDING DOCUMENTS OUTSIDE THE PLEADINGS ON A MOTION TO
DISMISS

Generally, the sufficiency of a complaint musst on its contentglone. _See Casanova

v. Ulibarri, 595 F.3d 1120, 1125 (10&ir. 2010); Gossett \Barnhart, 139 F. App’x 24, 24 (10th

Cir. 2005)(unpublished)(*In ruling on a motion to diss the district court is limited to the facts

pled in the complaint.”). Emphasizing this poitite Tenth Circuit, in_Carter v. Daniels, 91 F.

App’x 83 (10th Cir. 2004)(unpuished), stated: “When rulingn a Rule 12(b)(6) motion, the

district court must examine only the plaintiff'smplaint. The district court must determine if
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the complaint alone is sufficient to state a claiin® district court cannot review matters outside
of the complaint.” 91 F. App’x at 85. Tlerare three limited exceptions to this general

principle: (i) documents that the complaint inporates by reference, see Tellabs, Inc. v. Makor

Issues & Rights, Ltd., 551 U.S. 308, 322 (2007);“@dcuments referred to in the complaint if

the documents are central to the plaintiff'aicl and the parties do not dispute the documents’

authenticity,” Jacobsen v. Deseret Book Co., 28d =t 941; and (iii) “matters of which a court

may take judicial notice,” Tellabs, Inc. v. Makissues & Rights, Ltd., 551 U.S. at 322. “[T]he

court is permitted to take judicial notice of itsrowles and records, as well as facts which are a

matter of public record.”_Van Woudenbevg Gibson, 211 F.3d 560, 568 (10th Cir. 2000),

abrogated on other grounds by McGregoGibson, 248 F.3d 946, 955 (10thr. 2001). In

Gee v. Pacheco, 627 F.3d 1178 (1Gih 2010), the defendantsupported their motion with

numerous documents, and the district coutedc portions of those motions in granting the
[motion to dismiss].” 627 F.3d at 1186. Thenire Circuit held that‘[s]Juch reliance was
improper” and that, even if “thdistrict court did not err initiallyn reviewing the materials, the
court improperly relied on them to refute Mre&s factual assertionsé effectively convert the

motion to one for summary judgment.” Gee &cReco, 627 F.3d at 1186-8Ilh other cases, the

Tenth Circuit has emphasized that, “[bJecause thk&ridi court considered facts outside of the
complaint, however, it is cledhat the district court dismisdehe claim under Rule 56(c) and

not Rule 12(b)(6).” _Nard v. City of Q& City, 153 F. App'x 529, 534 n.4 (10th Cir.

2005)(unpublished). In Douglas v. Norton, 16ABp’x 698 (10th Cir. 2006)(unpublished), the

Tenth Circuit addressed an untimely filedadale with the Equal Employment Opportunity
Commission -- which the Court analogized tetatute of limitations -- and concluded that,

because the requirement was not jurisdictiotta, district court should have analyzed the
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question under rule 12(b)(6), and “because thstridi court considered evidentiary materials
outside of Douglas’ complaint, it should haveated Norton’s motioas a motion for summary
judgment.” 167 F. App’x at 704-05.

The Court has previously ruled that, when determining whether to toll a statute of
limitations in an action alleging fraud and segksubrogation from a defendant, the Court may
not use interviews and letters attached to aondb dismiss, which evidence that a plaintiff was
aware of the defendant’s allegedud before the statutory periodp@ed, in the Court’s ruling.

See Great Am. Co. v. Crabtree, NoVClI1-1129 JB/KBM, 2012 WL3656500, at *3, **22-23

(D.N.M. Aug. 23, 2012)(Browning, J.)The Court determined th#te documents did not fall
within any of the Tenth Circuit’'s exceptions t@tbeneral rule that a complaint must rest on the
sufficiency of its contents alone, as themgtaint did not incorporate the documents by

reference, or refer to the documentsee 2012 WL 3656500, at **22-23; Mocek v. City of

Albuquerque, No. CIV 11-1009, 2013 WL 312881, at *50 (D.N.M. 2013)(Browning, J.)
(refusing to consider statemettsit were not “central tolje Plaintiff's] claims”).

On the other hand, in a seities class-action, the Counas found that a defendant’s
operating certification, to which plaintiffs reféen their complaint, and which is central to
whether the plaintiffs’ adequately alleged a losks faithin an exceptioto the general rule, and
the Court may consider the apéng certification when rulip on the defendant’s motion to
dismiss without converting the motion intoeolor summary judgment._ See Genesee Cnty

Emps.’ Retirement Sys. v. Thornburg Mortg. Secs. Trust 2006-3, 825 F. Supp. 2d 1082, 1150-

51 (D.N.M. 2011)(Browning, J.);_Mata VAnderson, 760 F. Supp. 2d 1068, 1101 (D.N.M.

2009)(Browning, J.)(relying on documents outsidé the complaint because they were

“documents that a court can agppriately view as either pamf the public record, or as
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documents upon which the Complaint relies, andatitaenticity of which isiot in dispute”).

LAW REGARDING QUASI-JUDICIAL IMMUNITY

The Tenth Circuit has explained that governtficials enjoy quasi-judicial immunity

when executing facially valid court orderSee Whitesel v. Sengenfger, 222 F.3d 861, 867-70

(10th Cir. 2000)(recogming that, “[a]lthough absolute imummity generally extends to non-
judicial officers performing digetionary judicial acts, some circuits, including our own, have
held that those performing minisi@racts at the direction of a judgee also entitled to absolute
immunity,” and holding that a pretrial ses® officer, who, actingas a bond commissioner,

issued a Temporary Restrainingd®@r, was entitled to qualifieidhmunity). See also Zamora v.

City of Belen, 383 F. Supp. 2d 1315, 1325 (D.N.M. 2005)(Browning, J.)(“[L]aw enforcement
officers are also entitled to absolute ‘quasiigiad’ immunity for their actions in executing
facially valid warrants, writs, and otheowrt orders, such as bench warrants.”).

For the defendant state official to be "dat to quasi-judicial immunity, the judge

issuing the disputed order stube immune from liabilityn his or her own right,

the officials executing the order musict within the scope of their own
jurisdiction, and officials mst only act as prescribed by the order in question.

Moss v. Kopp, 559 F.3d 1155, 1163 (10tlh.@009). Another “key requirement that [the Tenth
Circuit] ha[s] found necessary to the applioatof quasi-judicial immnity where government
officials are executing court ordessthe requirement that the order ‘facially valid.”” Moss v.
Kopp, 559 F.3d at 1164 (alterations added){mgoTurney, 898 F.2d 1470, 1472 (1990)(holding
that officials charged with the duty of exeayfia facially valid court order enjoy absolute
immunity)). In_Moss v. Kopp, the Tenth Circuit elaborates:

[W]e have acknowledged that even assumirg #m order is infirm as a matter of

state law, it may be facially valid, asatfially valid” does not mean “lawful,” and
erroneous orders can be valid. We expd: State officialsnust not be required

-22 -



to act as pseudo-appellate courts scrutigizhe orders of judges, but subjecting
them to liability for executing an order because the order did not measure up to
statutory standards would haypest that effect. Further, [tjo allow plaintiffs to
bring suit any time a state agent execuatgadicial order which does not fulfill
every legal requirement would make the agent a lightning rod for harassing
litigation aimed at judiciabrders. Simple fairness rdges that state officers not

be called upon to answer for the legabfydecisions which they are powerless to
control.

We have also noted that a narr@enception of facial validity would
deprive the court of most of the benafitderives from theexistence of quasi-
judicial immunity for officers carryingout its orders because the unhesitating
execution of court orders is essential ttee court’s authority and ability to
function, and state officers subject ttigation might neglect to execute these
orders. Even worse, a fear of lging down litigation orthe [officer executing
the order] might color a court’s judgmeint some cases. In short, [tlhe public
interest demands strict adkace to judicial decrees.

Moss v. Kopp, 559 F.3d at 1165 (first alteratiadded, second through fourth alterations

original)(internal quotation marks and citations omitted). “To force officials performing
ministerial acts intimately related to the judicial process to answer in court every time a litigant
believes the judge acted improperly is unacceptaDificials must not be called upon to answer

for the legality of decisions which they are powerless to control.” Valdez, 878 F.2d 1285, 1288-
89 (10th Cir. 1989). The Tenth Circuit explathat “[tjlension betweefrial judges and those
officials responsible for enforcing their ordenevitably would result we there not absolute

immunity for both.” Valdez878 F.2d at 1289 (alteran added)(citing & W Inv. Co., Inc. v.

Kurtz, 588 F.2d 901, 802 (10th Cir. 1978)).

Officials employed to implement faciallyalid court orders could choose: They
may disregard the judge’s orders aratd discharge, or worse yet criminal
contempt, or they may fulfill their duty amésk being hauled into court. Judge
Learned Hand recognized years ago thatehe of suit will “dampen the ardor of
all but the most resolute, or the masesponsible, in the unflinching discharge of
their duties.”

Valdez, 878 F.2d at 1289 (quodi Gregoire v. Biddle, 177 F.Z¥9, 581 (2d Cir. 1949)). The

Tenth Circuit accordingly concluded that ‘pgplute immunity [forofficials who execute
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facially valid court orders] will ensure the public’s trust and confidence in courts’ ability to
completely, effectively and finally adjudicatestisontroversies befoream.” Valdez, 878 F.2d

at 1289. See Zamora v. City of Belen, 38SHpp. 2d at 1325; Rivera v. Bates, No. CIV 12-

0473, 2014 WL 3421050, at *44-45(D.N.M 2014)(Brownidg,(holding that the Defendant was
entitled to quasi-judicial immuty because he enforced a fdlyiavalid court order);_Reid v.
Pautler, 36 F. Supp. 3d 1067, 1182 @wog that the Defendants weaeting in a quasi-judicial
capacity “when they enforced the facially vadiourt order by requiring [the Plaintiff] to submit
to urine drug tests”).

LAW REGARDING 42 U.S.C. 81983

Section 1983 of Title 42 of the United States Code provides:

Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State . . . , subjectscauses to be subjedteany citizen of the
United States or other person within the jurisdiction thereof to the deprivation of
any rights, privileges, or immunities seed by the Constitution and laws, shall
be liable to the party injured in an axtiat law, suit in egjty, or other proper
proceeding for redress . . ..

42 U.S.C. § 1983. Section 1983 creates onby fight of action; it does not create any
substantive rights; substantive rights must cdram the Constitution or from a federal statute.

See Nelson v. Geringer, 295 F.3d 1082, 1097 (10th2002)(“[S]ection 1988lid not create any

substantive rights, but merely enforcesisBrg constitutional and federal statutory
rights . . . .”)(internal quotation markajteration, and citation omitted). Section 1983
authorizes an injured persondssert a claim for relief aget a person who, acting under color
of state law, violated the claimant’s federgiiptected rights. See 42 U.S.C. § 1983. To state a
claim upon which relief can be gtad under § 1983, a plaintiff musliege: (i) a deprivation of

a federal right; and (ii) that theerson who deprived the plaintif that right ated under color

of state law._See West v. Atkins, 487S. 42, 48 (1988). The Court has noted:
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[A] plaintiff must establish (1) a viation of rights protected by the federal
Constitution or created by federal statute or regulation, (2) proximately caused (3)
by the conduct of a “person” (4) who act@ader color of any atute, ordinance,
regulation, custom[,] or usage, of anyat®t or Territory or the District of
Columbia.

Schaefer v. Las Cruces Pub. Sch. Dist6 F. Supp. 2d 1052, 1063 (D.N.M. 2010)(Browning,

J.)(quoting_Summum v. Citgf Ogden, 297 F.3d 993,000 (10th Cir. 2002)). The Supreme

Court of the United States has made clear, thatlleging a § 1983 action against a government
agent in the agent’s individual capacity, “a ptéfrmust plead that edn Government-official
defendant, through the official’s own individual iacts, has violated the Constitution.” Igbal,
556 U.S. at 676.

The Supreme Court has also clarified thateahierno respondeat superior liability under
8§ 1983. _See Igbal, 556 U.S. at 675 (“Because iaigarliability is ingplicable to . . . § 1983
suits, a plaintiff must plead that each Governtyadficial defendant, through the official’'s own

individual actions, has violatl the Constitution.”); Bd. of Cty. Comm’rs v. Brown, 520 U.S.

397, 403 (1997). An entity cannot be held liable solely on the basis of the existence of an

employer-employee relationship with an allegedféador. _See Monell v. D& of Social Servs.

of City of New York, 436 U.S. at 689. Supmars can be held liable only for their own

unconstitutional or illegapolicies, and not for their employédsrtious acts. _See Barney v.

Pulsipher, 143 F.3d 1299, 1307-08 (10th Cir. 1998)e Tenth Circuit has recognized that non-
supervisory defendants may be liable if theywror reasonably should have known that their
conduct would lead to the depaivon of a plaintiff's constitutional rights by others, and an

unforeseeable intervening act has not terminéted liability. See Mdinez v. Carson, 697

F.3d 1252, 1255 (10th Cir. 2012)(quoting 42 U.8C1983;_Trask v. Franco, 446 F.3d 1036,

1046 (10th Cir. 2006))(internal quotation marks omitted).
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Before the Supreme Court déed _Igbal, the Tenth Circuit ltkthat supervisors are not
liable under 8§ 1983 “unless there is an affirmative link between the constitutional deprivation
and the supervisor’'s exercise of control or cian, his personal particpion, or his failure to

supervise.” _Kiesling v. Troughton, 107 3d. 880, 1997 WL 111256, at *2 (10th Cir.

1997)(unpublished table decision)(citildeade v. Grubbs, 841.ZF 1512, 1527 (10th Cir.

1988)). The Tenth Circuit reasoned that, becaugervisors can be held liable only for their
own constitutional acts adltegal policies, and not for their gloyees’ torts, supervisory liability
requires a showing that such policies were alib@érate or conscious choice.” Barney V.
Pulsipher, 143 F.3d at 1307-08 (citations andnakquotation marks omittg. Cf. Bd. of Cnty.

Comm’rs v. Brown, 520 U.S. 397, 404 (1997)(“[I]tnst enough for a § 1983 plaintiff merely to

identify conduct properly attributable to the muipality. The plaintiffmust also demonstrate
that, through its deliberate conduthe municipality was the ‘aving force’ behind the injury
alleged.”)(emphasis in original).

The Tenth Circuit has recognized that Ighalited, but did not eliminate, supervisory
liability for government officials based oan employee’s or subordinate’s constitutional

violations. _See Garcia v. Casuas, 200/L 7444745, at *25-26 (D.M1. 2011)(Browning,

J.)(citing Dodds v. Richardson, 614 F.3d 1185, 1108( Cir. 2010)). The language that may

have altered the landscape for supervisory ligbih Igbal is as follows: “Because vicarious
liability is inapplicable to. .. § 1983 suits, apitiff must plead thatach Government-official
defendant, through the official’s own individual iacts, has violated the Constitution.” Igbal,

556 U.S. at 676. The Tenth Circuit in Dodds v. Richardson held:

Whatever else can be said about Igkmid certainly much can be said, we
conclude the following basis of 8 1983 liability survived it and ultimately resolves
this case: 8 1983 allows a plaintiffitnpose liability upon a defendant-supervisor
who creates, promulgates, implert&nor in some other way possesses
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responsibility for the camued operation of a poljcthe enforcement (by the
defendant-supervisor or her subordinatewhich “subjects, or causes to be
subjected” that plaintiff‘to the deprivation of any rights. .. secured by the
Constitution . . . .”

614 F.3d at 1199. The Tenth Giicnoted, however, thatdbal may very well have abrogated §
1983 supervisory liability as we previously understood it in this circuit in ways we do not need to

address to resolve this case.” Dodds v. Ritbam, 614 F.3d at 1200. It concluded that Igbal

did not alter “the Supreme Court’'s preusly enunciated 8§ 1983 causation and personal

involvement analysis.”__Dodds v. Richards@i4 F.3d at 1200. More specifically, the Tenth

Circuit recognized that there must be “an ‘affatae’ link . . . between the unconstitutional acts
by their subordinates and theird@ption of any plan or policy. . -- express or otherwise --

showing their authorization or approvalsafch misconduct.”_Dodds v. Richardson, 614 F.3d at

1200-01. The specific example that the Tenth Cingsed to illustate this priciple was_Rizzo
v. Goode, 423 U.S. 362 (1976), where the rtitii sought to hold a mayor, a police
commissioner, and other city officials liablender 8 1983 for constitutional violations that

unnamed individual police officers committedSee Dodds v. Richardson, 614 F.3d at 1200

(quoting Rizzo v. Goode, 423 U.S. at 371). ThatheCircuit noted that the Supreme Court in
that case found a sufficient link between the mohgisconduct and the city officials’ conduct,
because there was a deliberate plan by some of the named defendants to “crush the nascent labor

organizations.” _Dodds v. Richardson, 614 Fa®dL200 (quoting Rizzo v. Goode, 423 U.S. at

371). See_Young v. City of Albuquerque, 77 F. Supp. 3d 1154, 1186-87 (D.N.M.

2014)(Browning, J.)(holding that the plaintiff failéol state a § 1983 claiagainst a city because
“there is no indication that a municipal policpused [a constitutional] violation”); Herrera v.

Santa Fe. Pub. Sch., 41 F. Supp. 3d 1188, 1252 (D.N.M. 2014)(Browning, J.)(explaining that
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“[a] municipality will not be held liable under § 1983 solely because its officers inflicted
injury”).

LAW REGARDING THE NMTCA

The New Mexico Legislature enacted the NMTCA, because it recognized “the inherent
unfair and inequitable results which occur in gtect application of the doctrine of sovereign
immunity.” N.M. Stat. Ann. § 41-4-2A. Eh New Mexico Legislature, however, also
recognized

that while a private party may readily bddckable for his torts within the chosen

ambit of his activity, the area within vd the government Isathe power to act

for the public good is almostithout limit, and theredre government should not

have the duty to do everything that might be done.

N.M. Stat. Ann. § 41-4-2A. As@sult, it was “declared to like public policyof New Mexico
that governmental entities and public employeed! simly be liable within the limitations of the
Tort Claims Act and in accordance with the prinegpéstablished in that act.” N.M. Stat. Ann. §
41-4-2A. The NMTCA is also “based upon thmaditional tortconcepts of duty and the
reasonably prudent person’s standard of caresipénformance of that duty.” N.M. Stat. Ann. §
41-4-2C.

1. Section 41-4-4(A).

The NMTCA'’s § 41-4-4(A), which grants immunity and authorizes exceptions thereto,
states:

A governmental entity and any public employee while acting within the scope of
duty are granted immunity from liability f@ny tort except as waived by the New
Mexico Religious Freedom Restoration fé¢tM. Stat. Ann. 88 28-22-1 to 28-22-

5] and by Sections 41-4-5 throughl-4-12 NMSA 1978. Waiver of this
immunity shall be limited to and governbg the provisions of Sections 41-4-13
through 41-4-25 NMSA 1978, but the waivef immunity provided in those
sections does not waive immunity agted pursuant to the Governmental
Immunity Act.

N.M. Stat. Ann. 8 41-4-2A. Accdingly, a plaintiff may not seta New Mexico governmental
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entity or its employees or agents, unless the plaintiff's cause of action fits within one of the
exceptions that the NMTCA grants for governna¢mntities and public employees. See N.M.

Stat. Ann. 88 41-4-5 through 41-4-12. See also Begay v. State, 1985-NMCA-117, T 10, 723

P.2d 252, 255 (“Consent to be sued may noinbglied, but must come within one of the

exceptions to immunity under the Tort ClairAst.”), rev’d on other grounds by Smialek v.

Begay, 1986-NMSC-049, f 10, 721 P.2d 1306 (198@&. plaintiff also may not sue a
governmental entity or its employees for a damagen arising out of violations of rights under

the New Mexico Constitution unless the NMTCAntains a waiver of immunity. See Barreras

v. N.M. Corr. Dep’t, 2003-NMCA-027, 1§ 24, 623 770, 776 (“In the absence of affirmative
legislation, the courts of thistate have consistently declinéal permit individuals to bring
private lawsuits to enforce rights guarantdsdthe New Mexico Constitution, based on the

absence of an express waivar immunity under the Tort Claims Act.”); Chavez v. City of

Albugquergue, 1998-NMCA-004, | 11, 952 P.2d 474, 47atifg that a plaintiff cannot seek
damages for violations of rights under tiNew Mexico Constitution against a city, its

employees, or its agents usdéethe NMTCA waives immunity); Rubio v. Carlsbad Mun. Sch.

Dist., 1987-NMCA-127 11 11-12, 744248 919, 922 (holding that no waiver of immunity exists
for damages arising out of alleged educationalpractice claim against a school board); Begay
v. State, 1985-NMCA-117, | 14, 7B32d at 257 (finding that nwaiver exists in the NMTCA
for suit under Article 1l, 8 11 of the New MexidBonstitution). Accordingly, if no specific
NMTCA waiver can be identifieda plaintiff's complaint against the governmental entity or its

employees must be dismissed. See Begaytate, 1985-NMCA-117Y 14, 723 P.2d at 255.

Further, the NMTCA is the

exclusive remedy against a governmesetatity or public employee for any tort
for which immunity has been waivathder the Tort Claims Act and no other
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claim, civil action or proceeding for damages, by reason of the same occurrence,
may be brought against a governmentaitgmr against the public employee or
his estate whose act or omissiowgaise to the suit or claim.
N.M. Stat. Ann. 8 41-4-17(A). Alaintiff thus “may not sue Blew Mexico governmental entity,
or its employees or agents, unléss plaintiff's cause of actiont$ within one of the exceptions

to immunity that the NMTCA grants.” Puebtsf Pojoaque v. New Mexico, 214 F. Supp. 3d

1028, 1087 (D.N.M. 2016)(Browning, J.)(“Pojoaque™A plaintiff also may not sue a
governmental entity or its employees for a . .mdges claim arising out of violations of rights
under the New Mexico Constitution unless the NBA contains a waiver of immunity.”
Pojoaque, 214 F. Supp. 3d at 1087. “Thus, if no specific waiver can be found in the NMTCA, a
plaintiffs complaint [for damagg against the governmental #ptor its employees must be

dismissed.” _Salazar v. City of Bdquerque, 2013 WL 5554185 at *24 (D.N.M.

2013)(Browning, J.)(citing Begay v. S#¢at1985-NMCA-117, § 10, 723 P.2d at 255).

2. Section 41-4-6.

N.M. Stat. Ann. § 41-4-6 exengfrom immunity “liability for damages resulting from
bodily injury, wrongful death or property damaggused by the negligea of public employees
while acting within the scope of their dutiestiie operation or maintenance of any building,
public park, machinery, equipment or furnistérig N.M. Stat. Ann. 8§ 41-4-6. This exception
balances the principle that “gavenent should not have the dutydo everything that might be
done” with the desire “to compensate those imjurg the negligence giublic employees and to

impose duties of reasonable €dr Cobos v. Dofla Ana CotynHous. Auth., 1998-NMSC-049, |

6, 970 P.2d 1143, 1145 (citations and internal afimts omitted). To resolve the tension
between these two goals, 8§ 41-4-6 “grant[s] governmental entities and employees a general

immunity from tort liability, [and] waives thatmmunity in certain déned circumstances.”
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Cobos v. Dofia Ana County Hous. Auth., 1998I8IC-049, 1 6, 970 P.2d 4atl45 (alterations

added). The Supreme Court of New Mexibas explained that, “[w]hile 41-4-6 may
appropriately be termed a ‘premises liability’ atat the liability envieined by thasection is
not limited to claims caused by injuries occogrion or off certain ‘premises,’” as the words

‘machinery’ and ‘equipment’ reveal.” dbos v. Dofia Ana County Hous. Auth., 1998-NMSC-

049, 1 9, 970 P.2d at 1146 (alteration addedgcti®n 41-4-6 “contemplate[s] waiver of
immunity where due to the alleged negligencepoblic employees an injury arises from an

unsafe, dangerous, or defective cormditi on property owned and operated by the

government. . ..”_Bober v. New Mexi&tate Fair, 1991-NMSC-031, § 27, 808 P.2d 614, 623
(alterations original)(internal quotation mar&sd citation omitted). New Mexico courts have
concluded that § 41-4-6’s waivef immunity does not extentb negligent supervision, see

Pemberton v. Cordova, 1987-NMCA-020, 1 5, 734dP254, 256, negligent design, see Rivera v.

King, 1988-NMCA-093, 11 30-35, 765 P.2d 1187, 1194jligent inspection, see Martinez v.
Kaune, 1987-NMCA-131, T 9, 745 P.2d 714, 716-17, agligent classificabn of a prison

inmate,_see Archibeque v. Moya, 1993-NMSC-079, {1 11-14, 866 P.2d at 348.

In the prison context, the Supreme CourlNefv Mexico has held that “[t]he ‘operation’
and ‘maintenance’ of the penitentiary premises, as these terms are used in 41-4-6, does not
include the security, custody, actssification of inmates . . .Section 41-4-6 does not waive
immunity when public employees negligentlgerform such administrative functions.”

Archibeque v. Moya, 1993-NMSC-079, | 8, 86&d at 347 (alterationsdded)(citations

omitted). In_Archibeque v. Moya, Chris Arcleifpue, an inmate at the Central New Mexico

Correction Facility, was transferred to the N&#exico State Penitentiary in Santa Fe, New

Mexico. See 1993-NMSC-079, 1 2, 866 P.2d at 34kefore being released into general
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population, a prison intake officer, Moya-Martinezet with Archibeque taliscuss whether he
had any known enemies within the prisog&neral population. See 1993-NMSC-079, 1 2, 866
P.2d at 346. Archibeque informed Moya-Martitleat another inmate, Gallegos, was one of his
enemies, and Moya-Martinez, without checkingaaailable list of current inmates, informed
Archibeque that Gallegos was no longethet prison. _See 1993-NMSC-079, 2, 866 P.2d at
346. He was released into general populatiod,@allegos assaulted him that night. See 1993-
NMSC-079, 1 2, 866 P.2d at 346. Archibeque sMegla-Martinez, other corrections officers,
and the New Mexico Corrections Departmentaderal court for violations under 42 U.S.C. §
1983 and under the NMTCA. _See 1993-NMSC-079, 1 3, 866 P.2d at 346. The district court
interpreted 8§ 41-4-6 narrowly, arld that the statute did not waive immunity for negligent
security and custody of inmatat the penitentiary. See 198R1SC-079, | 4, 866 P.2d at 346.
Thereafter, Archibeque’s § 1983 claims were Ike=ib in favor of MoyaMartinez and the other
corrections employees. See 1993-NMSC-079, 866, P.2d at 346. The fed district court
denied Archibeque’s motion for reconsidera. See 1993-NMSC-079, § 4, 866 P.2d at 346.
Archibeque appealed, and the Tenth Circuit iedia question to the Supreme Court of New
Mexico:

Does [NMSA 1978, Section 41-4-6] of thlew Mexico Tort Chims Act, [NMSA

1978, Sections 41-4-1 to -29], provide imntyrirom tort liability to an employee

of the state penitentiaryhwse alleged negligence in releasing a prisoner into the

general prison population, which inclubdeknown enemies of the prisoner,

resulted in the prisoner being beasetd injured by one of his enemies?
1993-NMSC-079, 1 1, 866 P.2d at 345-46 (alteratioiggrad). Archibeque argued that Moya—
Martinez was participating in the operation of theifntiary when she classified Archibeque as

an inmate who could safely be released iht® general prison population, and he argued that

Moya-Martinez’ alleged negligence in misclifjgag him and releasing him into the general
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population constituted negligent operation of theiteatiary, thereby waiving immunity under 8
41-4-6. See 1993-NMSC-079, 1 5, 866 P.2d at846-The Supreme Court of New Mexico
concluded that § 41-4-6dlinot waive Moya-Martinez’ immuryt stating that “[t|he ‘operation’
and ‘maintenance’ of the penitentiary premisesthese terms are used in Section 41-4-6, does
not include the security, custody, and classification of inmates.” 1993-NMSC-079, { 6, 866 P.2d
at 347 (alteration added). The Supreme CouNe Mexico reasoned & Moya-Martinez was
not operating and maintaining tipgison’s physical premises whesme negligently classified
Archibeque. _See 1993-NMSC-079, | 8, 866 P.284&t Rather, the Supreme Court of New
Mexico explained that

[Moya-Martinez] was performing an admétriative function associated with the

operation of the corrections systengection 41-4-6 does not waive immunity

when public employees negligently perfoisuch administrative functions. To

read Section 41-4-6 as waiving imamty for negligent performance of

administrative functions would be conyato the plain laguage and intended

purpose of the statute.
1993-NMSC-079, 1 8, 866 P.2d at 34Rdation added)(citation omitted). The Supreme Court
of New Mexico further explained:

While Moya-Martinez’'s misclassification of Archibeque put him at risk, the

negligence did not create an unsafe cooditbn the prison premises as to the

general prison population. Reading Sat#1-4-6 to waive immunity every time

a public employee’s negligence createsisk of harm fora single individual

would subvert the purpose of the Td@iaims Act, which recognizes that

government, acting for the public good, “should not have the duty to do

everything that might be done,” and limits government liability accordingly.
1993-NMSC-079, 1 8, 866 P.2d at 348 (quotingINStat. 8§ 41-4-2(A))(citation omitted).
According to the Supreme Court of New Mexito permit a waiver of immunity under 8 41-4-6
whenever injury results from a negligently merhed administrative task “would undermine the

purpose of the Tort Claims Act Isyibjecting the State to liabilifpr virtually any mistake made

during the administration of cormaans facilities that results imjury to an inmate.” 1993-
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NMSC-079, 1 14, 866 P.2d at 349. The Supreme tGdulew Mexico noted that, “[w]hile a
segment of the population at risk might justiwaiver of immunity under Section 41-4-6, a
situation in which a single inmate is putrask is not comparable.” 1993-NMSC-079, | 14, n.3,
866 P.2d at 349 n.3. The HonoraRkhard Ransom, then-Chief Justice of the Supreme Court
of New Mexico, in his concurring opinion, noted:

| concur because there was no shwmyithat the general prison population
reflected anything but the reasonable and expected risks of prison life. The
classification of Archibequeid not change the condition of the premises. | see
Archibeque’s injuries as havingebn proximately caused by a discrete
administrative decision. As an altetiva to releasing Archibeque into the
general population, he could have beeacet in administrative segregation, a
form of protective custody. The risk arose not from a condition of the premises
(as with the wild dogs il€astillo [v. County ofSanta Fe, 1988-NMSC-037, 755
P.2d 48] or, arguably, the inaguate health cafecilities in Siha [v. State, 1987-
NMSC-107, 745 P.2d 380]); it aros®ifn the classification itself.

Archibeque v. Moya, 1993-NMSC-079, 1 17, 868dPat 350 (Ransom, C.J., concurring).

In Callaway v. New Mexico Department of Correctiod994-NMCA-049, | 19, 875

P.2d 393, 398, the Court of Appeals of New Mextomcluded that the a@intiff had “stated a

claim sufficient to waive immunity under Sectid1-4-6,” because the New Mexico Corrections
Department “knew or should have known that roaming gang members with a known propensity
for violence had access to potential weaponghenrecreation area, that such gang members
created a dangerous condition on the premiséseopenitentiary, and that the danger to other
inmates was foreseeable.” 1994-NMCA-049, 1 19, 875 P.2d at 399. The Court of Appeals of
New Mexico additionally noted, in “support fatg] holding[,]” that the “inmate assailant was
unusually dangerous and the prison autte®ihad knowledge of the danger posed by the

inmate.” 1994-NMCA-049, § 19, 875 P.2d at 38ferations added). See Lymon v. Aramark

Corp., 728 F. Supp. 2d 1222, 1251-56 (D.N.M. 201@&ing, J.),_aff'd, 499 F. App’'x 771

(10th Cir. 2012); C.H. v. Los Lunas Sdbd. of Educ., 852 F. Supp. 2d 1344, 1358-59 (D.N.M.
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2012)(Browning, J.)(holding that allegations ofjhgence against the Defendants fell within the
8 41-4-6 wailver, in part, because the Plaintiffé¢qdately allege[d] that the Defendants knew or
should have known of the dgerous condition”).

3. Section 41-4-16.

Section 41-4-16 provides:

A. Every person who claims damages frtme state or any local public body
under the Tort Claims Act shall cause to be presented to the risk management
division for claims against the stategtmayor of the municipality for claims
against the municip#y, the superintendent of the school district for claims
against the school district, the Countgr&l of a county for claims against the
County, or to the administtive head of any othéwcal public body for claims
against such local public body, withinnety days after an occurrence giving
rise to a claim for which immunity has been waived under the Tort Claims
Act, a written notice stating the time, place and circumstances of the loss or
injury.

B. No suit or action for which immunity has been waived under the Tort Claims
Act shall be maintained and no court shall have jurisdiction to consider any
suit or action against the state oy docal public body unless notice has been
given as required by this section, or unless the governmental entity had actual
notice of the occurrenc&he time for giving noticeloes not include the time,
not exceeding ninety days, during which the injured person is incapacitated
from giving the notice by reason of injury.

N.M. Stat. Ann. § 41-4-16(A)-(B). “[D]efendamthave the burden of proving that the notice

requirement was not met.” Dutton v. McKéyl Cty. Bd. of Com’rs1991-NMCA-130, § 7, 822

P.2d 1134, 1135. “[T]he law is now firmly estahksl that the notice remad ‘is not simply
actual notice of the occurrence ofaetident or injury but rather, ta@l notice that there exists a
‘likelihood’ that litigation may ensue.” Dutton, 1991-NMCA-130, T 9, 822 P.2d at 1136

(quoting_Frappier v. Mergler, 1988-NMCA-02111, 752 P.2d 253, 256). Meawareness that

an accident involving a state phlayee is insufficient to put a governmental entity on notice

under 8§ 41-4-16(A)._See Powell v. N.M. Sthfighway and Transp. Dep’t, 1994-NMCA-035, 1

15, 872 P.2d 388, 392 (stating that “where virtualery employee was aware of occurrence,
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but not of likelihood of litigation, such knowleddeeld insufficient to comply with notice
requirement of section 41-4-1&ind “where both mayor and chief of police were aware of
occurrence, but not that litigation might resultfleat the plaintiff considered accident to be fault
of the defendants, actual notice held paivided.”)(citing_Dutton, 1991-NMCA-130, | 9, 822

P.2d at 1136;_ Frappier v. MergleQ8B-NMCA-021, 11 15-16, 752 P.2d at 256-57).

Nor does actual notice under Sectiii4-16(B) require that the noé of a claim indicate that a
lawsuit will in fact be filed against the state, bather, that the state must be given notice of a
likelihood that litigation may ensuén order to reasonably alettie state to the necessity of
investigating the merits dhe potential claim.

Callaway v. N.M. Dep’t of Corr., 1994-N@IA-049, | 6, 875 P.2d. 393, 396. The Court

has noted that “[p]Jroper nog under the NMTCA appears tme jurisdictional.” _Todd v.

Montoya, 877 F. Supp. 2d 1048, 1102 n.60 (D.N.M. 2012)(Browning, J.). See Coffey v. United

States, 2011 WL 2729068, at *6 (D.N.M. 2011)(Bravg) J.)(“Because the notice provisions of
the NMTCA are jurisdictional . .. New Mexico courts have mawly construed whether actual

notice of the likelihood of litigation has begiven to the proper entity.”).

ANALYSIS

The Court concludes that: (i) Bernalilloo@nty’s Motion should not be converted into
one for summary judgment, becauBernalillo County’s attached documents fit an exception to
the general rule(ii) Bernalillo County does not enjoy gsigudicial immunity from damages,
because the doctrine protects people, not courdias;(iii) Bernalillo @unty is not liable for
Gallegos’ federal constitutional claims, becauseetl®mo vicarious liabty in 8§ 1983 actions.
The Court further concludes that: (iv) Galleglmes not meet the NMTCA'’s notice requirement,
because he did not provide Bernalillo County wittitten notice, and because Bernalillo County

did not have actual notice. Because the NMTCA notice requirement is jurisdictional, and
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Gallegos does not meet it, the Court has nagliction to consider whether the NMTCA waives
Bernalillo County’s immunity.

l. BERNALILLO COUNTY’S MOTION S HOULD NOT BE CONVERTED INTO A
MOTION FOR SUMMARY JUDGMENT.

Generally, the sufficiency of a complaint muest on its contentglone. _See Casanova

v. Ulibarri, 595 F.3d 1120, 1125 (10&ir. 2010); Gossett \Barnhart, 139 F. App’x 24, 24 (10th

Cir. 2005)(unpublished)(“In ruling on a motion to diss) the district court is limited to the facts
pled in the complaint.”). There are, howevergthlimited exceptions to this general principle:

(i) documents that the complaint incorporatesdfgrence, see Tellabs, Inc. v. Makor Issues &

Rights, Ltd., 551 U.S. at 322; (ii) “documents$ereed to in the complaint if the documents are
central to the plaintiff's claim and the pagi€lo not dispute the documents’ authenticity,”

Jacobsen v. Deseret Book Co., 287 F.3d at 94d;(a) “matters of which a court may take

judicial notice,” Tellabs, Inc. v. Makor Issu&sRights, Ltd., 551 U.S. aB22. “[T]he court is

permitted to take judicial notice of its own filaad records, as well as facts which are a matter

of public record.” _Van Woudenberg v. Gibs@11 F.3d at 568. “Ordinarily, consideration of

material attached to a defendaranswer or motion to dismisequires the court to convert the
motion into one for summarygigment . .. .”_Tal v. Hogan, 453 F.3d 1244, 1264 n.24 (10th Cir.
2006). “However, facts subject jodicial notice may be considered irRalle 12(b)(6) motion
without converting the motion to dismiss irdanotion for summary judigent.” Tal v. Hogan,
453 F.3d at 1264 n.24.

Here, Bernalillo County’s use of documeiwistside of the pleadings do not convert its
Motion into one for summary judgment. Bernalillo County attachesrakwexhibits to its
Motion, all of which are state strict court orders._See Mot at 5-6 (citing Order Remanding

Defendant to Metropolitan Detention Centdéited January 6, 2017 (Doc. 45-1); Order of
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Consolidation, filed January 6, 201doc. 45-2); Plea and Dispasih Agreement, filed January
6, 2017 (Doc. 45-3); Order Revoking Probatibled January 6, 2017 (Doc. 45-4); Judgment,
Sentence, and Order Suspending Sentence, filed January 6, 2014%E%)¢. It is true that
Gallegos’ Amended Complaint does not explicitlgarporate by reference or explicitly refer to
all of the court orders attachéal the Motion. _See Complaifit5, at 2; Amended Complaint 1
5-7, at 2. All of the court orders, however,thie third exception, namel“matters of which a

court may take judicial notice.” Tellabs, Inc.Makor Issues & Rights, Ltd., 551 U.S. at 322. A

court may take judicial notice “of its own filea@records, as well as facts which are a matter of

public record.” "Van Woudenbeng Gibson, 211 F.3d at 568n Pace v. Swerdlow, 519 F.3d
1067, 1072 (10th Cir. 2008), the pest disputed, as in this @swhether the Tenth Circuit
should treat the district court’sling as a grant of a motion to dismiss or a grant of a motion for
summary judgment, because theriistcourt considered evidence outside of the pleadings. The
district court treated the issue before it as aonoto dismiss, holding that “[tjhe court can also
take judicial notice of all thenaterials in the state court'def” 211 F.3d at 1072. The Tenth
Circuit affirmed this ruling, holding that “[t]hdistrict court was corredn considering these
materials on a motion to dismiss undedHe. Civ. P. 12(b)(6).” 211 F.3d at 1072.

Here, the state district court orders at&atho the Motion are part of the state court’s

file. The Court may therefore take judicial icet of them. _See Pace v. Swerdlow, 519 F.3d at

1072. Because the Court may take judicial notitehem, they fit the third exception to the
general rule that a complaist’sufficiency must rest on its contents alone. See Casanova V.
Ulibarri, 595 F.3d at 1125. The Court will teéore not convert Berndb County’s Motion into

one for summary judgment.
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Il BERNALILLO COUNTY DOES NOT ENJOY QUASI-JUDICIAL IMMUNITY. _*

Bernalillo County does not enjoy quasi-judicimmunity, because the doctrine protects
people and not entities. Quasi-jcidl immunity’s purposés to protect the officials who execute
court orders, as well as proseastogrand jurors, witesses, and agency officials, “for acts
intertwined with the judicial prcess.” _Valdez, 878 F.2d at 12870 force officials performing
ministerial acts intimately related to the judicial process to answer in court every time a litigant
believes the judge acted improperly is unacceptaDficials must not be called upon to answer
for the legality of decisions which they are moiless to control.”_Valdez, 878 F.2d at 1288-89.
An entity, however, such as Bernalillo Counggts via people “to perform ministerial acts
intimately related to the judicial process,” tlgtto execute court orders. Valdez, 878 F.2d at
1288-89. The doctrine’s purpose, therefore, is tmemt individuals and noéntities such as
counties.

Further, the major Tenth Circuit cases regarding quasi-judicial immunity all discuss the
doctrine in the context of peaplnd not of entities. See Maz, 878 F.2d at 1286 (applying
guasi-judicial immunity to two individuals). Mosgplies the doctrine to sheriff's deputies. See
559 F.3d at 1163. Importantly, inathcase, a county had also been sued, yet the Tenth Circuit

did not discuss whether quasdjcial immunity could applyto the county. _See 559 F.3d at

“As a threshold matter, “municipal entitiesdalocal governing bodies are not entitled to
the traditional common law immunities for 8 198&ims. That is, unli& various government
officials, municipalities (e.qg., local officials ingfr official capacity and counties, among others)
do not enjoy absolute immunity from suit under 8 1983.” Moss, 559 F.3d at 1168 (internal
citation omitted). “[CJities and counties aretriommune from suit in federal court under 8
1983.” Jackson v. New Mexico Pub. Def'@ffice, 361 F.App’x 958, 963 (10th Cir.
2010)(unpublished). The Court previously duléhat Defendant New Mexico Corrections
Department enjoys sovereignnmnity and Eleventh Amendmemhmunity in this case._ See
Gallegos v. Bernalillo Cty. Bd. o€omm’rs, No. CIV 16-0127, 2017 WL 3575883, at *34
(D.N.M. 2017)(Browning, J.). Bedilillo County, however, does henjoy the same immunity.
See Moss, 559 F.3d at 1168.
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1168-70. Finally, Turney applied the doctrinetl® context a public hospital superintendent.

See 898 F.2d at 1472-74.
The Supreme Court has also focused tletrine on individuals. _See Imbler v.

Pachtman, 424 U.S. 409, 430-31 (1976)(applying tlotridke to prosecutors); Briscoe v. Lahue,

460 U.S. 325, 344 (1983)(applying the doctrine to witnesses).

In short, because the purpose of quasi-judimahunity is to protecpeople, and because
the Tenth Circuit has applied tldectrine only in the context gfeople, not entities, the Court
concludes that Bernalillo County does not enjoysifjuadicial immunity. Bernalillo County acts
only through people. If those gale make mistakes, they are entitled to immunity -- either
qualified or absolute -- but that immunity does extend to the entities they serve.

II. BERNALILLO COUNTY IS NOT LI ABLE FOR GALLEGOS’' FEDERAL
CONSTITUTIONAL CLAIMS.

Bernalillo County is not liable for Gallego&deral constitutional claims. The Supreme
Court has clarified that there is no respondrgierior liability under 8 1983. See Igbal, 556
U.S. at 675 (“Because vicariousHibity is inapplicable to .. 8 1983 suits, a plaintiff must
plead that each Government-oféil defendant, througthe official’s own ndividual actions, has
violated the Constitution.”). An entity cannot beld liable solely on the basis of the existence

of an employer-employee relationship with aleged tortfeasor. See Monell v. Dep’t of Social

Servs. of City of New York436 U.S. at 689. The Tenth Qit has recognized that Igbal

limited, but did not eliminate, supervisory biity for government officials based on an

employee’s or subordinate’smstitutional violations. & Garcia v. Casuas, 2011 WL 7444745,

at *25-26 (D.N.M. 2011)(Brownig, J.)(citing_Dodds v. Richardson, 614 F.3d at 1199). The

Tenth Circuit in Dodds v. Richardson held:

Whatever else can be said about Igleid certainly much can be said, we
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conclude the following basis of 8 1983 liability survived it and ultimately resolves
this case: 8 1983 allows a plaintiffitopose liability upon a defendant-supervisor
who creates, promulgates, implertgnor in some other way possesses
responsibility for the cdinued operation of a poljcthe enforcement (by the
defendant-supervisor or her subordinatet)which “subjects, or causes to be
subjected” that plaintiff‘to the deprivation of any rights. .. secured by the
Constitution . . . .”

614 F.3d at 1199. More specifiogllthe Tenth Circuitrecognizes that there must be “an
‘affirmative link’ . . . between the unconstitutimnacts by their subordates and their ‘adoption
of any plan or policy . .. -- express or othemv-- showing their authorization or approval of

such misconduct.” Dodds v. Richardson, 614 F.3d at 1200-01.

Here, Gallegos does not ptedahat Bernalillo County “eate[ed], promulgate[ed],
implement[ed], or in some other way possesseddponsibility for the @ntinued operation of a

policy” that harmed him._Dodds v. Richaots 614 F.3d at 1199. Nor does Gallegos plead that

any “affirmative link” exists between the Jolwes who allegedly igned the court titration
order, and Bernalillo County’s tption of any plan or policyauthorizing the John Does to
ignore the court order. 614 F.3d at 1199. @ak only relevant allegations are that the
titration order “was ignored and Plaintiff wasrsported to Central MeMexico Correctional
Facility where Plaintiff suffered life threatenedthdrawal symptoms,” that “Defendants John
Doe 1 through 5 acted with deliberate indifferencewhen they ignored a court order,” and that
“[tlhe Defendant John Doe’s acted with delibernatdifference to the Plaintiff inmate in refusing
to follow the court order and refusing to allowrhto continue in the methadone program until
his level of dependency was decreased to aleaft” Amended Complaint f 7, 15, 16 at 2-3.
None of these allegations establish an taféitive link” between the John Does and any
Bernalillo County policy. Noro any of them mention a Baiillo County pdicy, or that

Bernalillo County policy is uncongational or illegal. The Coutthus concludes that the County
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is not liable for Gallegos’ federal constitutional claims.

In essence, Gallegos ifleging that Bernalillo Countyas a good, helpful policy -- the
methadone program to help him dry out -- and tletvanted to takedsantage of that policy
before he was sent to the New Mexico Corrections Departn&ete Amended Complaint 5,
at 2. In other words, therersally nothing wrong with the policyRather, the problem is that a
Bernalillo County official did not follow thepolicy in this one instance._ See Amended
Complaint 1 12, 15, 16, at 3. That isolatadure to follow a good policy does not properly

allege a Monell v. Dep't of Social Servs. of Cdafy New York claim against Bernalillo County.

See Monell v. Dep’t of Social Servs. Gfty of New York, 436 U.S. at 689.

V. GALLEGOS DID NOT SATISFY THE _NMTCA’S NOTICE REQUIREMENT. °

Gallegos did not provide Bernalillo Countyith proper writtennotice of his NMTCA

>According to an article from thedrnal of Substance Abuse Treatment:

In the United States, few jail or ipon inmates receive medication assisted
treatment for opioid use disorder durimgarceration. In 2008, fewer than 2000
prisoners, less than 0.1% of the tqiakon population, received buprenorphine or
methadone. Though 28 state prison systeapert offering methadone, over half
limit treatment to select pomations, such as pregnant women or individuals with
chronic pain. Major reasons for noffering medication dumg incarceration
include strict federal laws governing administration of [medicated assisted
treatment], preference rfodrug free detoxification,as well as ideological
opposition to [medication assisted treatment].

Jeronimo A. Maradiaga, Shadi Nahvi, Chin&zoCunningham, Jenniféanchez, & Aaron D.
Fox, “l Kicked the Hard Way. | Got Incarcerated.” Withdrawal from Methadone During
Incarceration and Subsequent AversionMedicated Assisted Treatments,” SUBST. ABUSE
TREAT. 62:49-54 (2016), https://www.ncbi.nIm.nih.gpwmic/articles/PMC488876§last viewed
June 21, 2017)(alterations added).

®The Court has dismissed all of the federalimb against Bernalillo County. In this
situation, the Court would not normally exercs&gplemental jurisdiction over the state claims.
See 28 U.S.C. § 1367(c)(3)(statirtigat district courts may consider whether to exercise
supplemental jurisdiction when “the districburt has dismissed atlaims over which it has
original jurisdiction”). TheCourt has, however, entered @nder allowing Gallegos to amend
his Complaint to add claims against to BCMDC mgisa For this reason, the Court will decide
the state law claims against fBalillo County, because it stilas federal-question jurisdiction
over an about-to-be-filed § 1983oh against new Defendants.
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claims, nor did Bernalillo County have actualioetof them. NMTCA §1-4-16(A) provides:

Every person who claims damages from any local public body under the Tort
Claims Act shall cause to be presentethtorisk management division for claims
against the state . . . theunty clerk of a county for clais against the county . . .
within ninety days after an occurreng®ing rise to a claim for which immunity

has been waived under the Tort Claims Act, a written notice stating the time,
place and circumstances of the loss or injury.

If this notice requirement is not met,
[n]o suit or action for which immunity has been waived under the Tort Claims Act
shall be maintained and no court shalvdgurisdiction to consider any suit or
action against . . . any local public body unless notice has been given as required
by this section, or unless the governmental entity had actual notice of the
occurrence.
N.M. Stat. Ann. 8§ 41-4-16(B). In short, if agpitiff wishes to sue a county under the NMTCA,
he or she must provide written iea to the county clerk, or th@enty must have actual notice.
Because the notice requirement is jurisdictiptitee Court must determine whether it has
jurisdiction under rule 18®)(1), because “district courts V& an independent obligation to

address their own subject-matjarisdiction and can dismiss actions sua sponte for a lack of

subject-matter jurisdiction.City of Albuguerque v. Soto Eerprises, Inc., 864 F.3d 1089, 1093

(10th Cir. 2017). While Berndllo County styles its Motion asne under rule 12(b)(6), it cannot
obviate the Court’s jurisdictionahquiry with how it titles its mtons. Thus, the Court must
treat this portion of th&2(b)(6) Motion first as one under (12)(b)(1).

When making a rule 12(b)(1) motion, arfyamay go beyond the allegations in the
complaint to challenge the facts upon whichgdiction depends, and may do so by relying on

affidavits or other evidence properly before the court. See New Mexicans for Bill Richardson v.

Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995); Holt v. United States, 46 F.3d 1000, 1003 (10th

Cir. 1995). In those instances,court’s reference to evidence outside the pleadings does not

necessarily convert the motido a rule 56 motion for summajudgment. _See Holt v. United
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States, 46 F.3d at 1003 (citing Wheeler vrdiman, 825 F.2d 257, 259 n.5 (10th Cir. 1987)).

Here, Gallegos did not provide Bernalill@@ty with written notie, nor did Bernalillo
County have actual notice. Gallegos prodidthe required written notice to the Risk
Management Division of the New Mexico GeneBarvices Department for his claim against the
state’” See Complaint at 4. This Motion, howeverrtaias to BernalilloCounty and not to the
state.

There is no record or allegation of Gallegweviding the required wtten notice to “the
County clerk of [Bernalillo] [Clounty for claimagainst the County.” N.M. Stat. Ann. § 41-4-
16(B). Further, in his Response, Gallegos doatsallege that he provided written notice to
Bernalillo County; ratherhe contends that he provided wait notice only to the state. See
Response at 12. Gallegos therefore does met the NMTCA'’s written notice requirement.

Further, there is not sufficient evidencea-preponderance of the evidence -- showing
that Bernalillo County had actual notice. “[T]kv is now firmly established that the notice
required ‘is not simply actual nog of the occurrence of an accitlen injury but rather, actual
notice that there exists a ‘@khood’ that litigation may ensue.” Dutton, 1991-NMCA-130, 1 9,

822 P.2d at 1136 (quoting Frappier v. Merg1988-NMCA-021, 1 11, 752 P.2d at 256).

Nor does actual notice under Section 41-4B)6€quire that th notice of a claim
indicate that a lawsuit will ifact be filed against thstate, but rather, that the
state must be given notice of a likelihottdt litigation may ensue, in order to
reasonably alert the state to the necessityinvestigating the merits of the
potential claim.

Callaway v. N.M. Dep't of Corr., 1994-NMGCARA49, 1 6, 875 P.2d. at 396. Here, Bernalillo

County did not have actual notice. Thatll&gos showed the titration order to County

employees and that the Bernalillo County employakegedly ignored it mely gave Bernalillo

"The Court previously dismissed the statenirthis action. _See Gallegos v. Bernalillo
Cty. Bd. of Comm’rs, @17 WL 3575883, at *1.
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County notice of an “occurrence of an accidentnquiry,” and not “notice of a likelihood that
litigation may ensue.” _Duttor1991-NMCA-130, 1 9, 8 P.2d at 1136 (quoting Frappier v.

Mergler, 1988-NMCA-021, § 11, 752 P.2d at 256); Callaway v. N.M. Dep’'t of Corr., 1994-

NMCA-049, 1 6, 875 P.2d. at 396. See Amended amyf{ 5-7, at 2. Dention facilities are
filled with occurrences of encounters between prisoners and guards on a daily basis. Prisoners
do not like a number of theseaaunters, but they often mowm, not filing a grievance or a
complaint. In the detention facility or prisonntext, actual notice requires more than notice of
the incident itself, or else the actuatine requirement becomes meaningless.

Another possible assertion of actual noticeGallegos’ pleadings is his allegation that
the “Plaintiff gave oral notice of such actitoth by himself and through his court appointed
attorney.” Amended Complaint § 9, at 2. idlstatement does not satisfy Igbal’'s pleading
requirements. “[P]leading that offers labelsd conclusions or a formulaic recitation of the

elements of a cause of action” is insufficiergibal, 556 U.S. at 678 (citing Bell Atl. Corp. v.

Twombly, 550 U.S. at 555). “Threadbare recitaishe elements of a cause of action, supported
by mere conclusory statements, do not sufficgibal, 556 U.S. at 678. Simply stating that the
“Plaintiff gave oral notice” is the definition of ‘éhreadbare recital[] of the elements of a cause
of action.” Gallegos needs to provide detailsvben this occurred, to whom notice was given,
and of what that notice contained. Becaus#eGas’ statement is insufficient under _Igbal's
pleading requirements, it is irfficient to establish that Beatillo County had actual notice
under the NMTCA'’s notice requirement.

Attached to Gallegos’ Response are deposition transcript excerpts. See Deposition of
Martin Gallegos (taken January, 18, 201ffled January 30, 2017 (Doc. 52-7)(“Gallegos

Depo.”). In the transcript, referencing a carsation he had with Corrections Officer Javonne
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King, he states: “[W]e did get into an argument abes because | did, in fact, tell her that | had
this court order and that she needed to catiedmdy . . . and let them know that | had a court
order to stay in [BCMDC] until | lower myosage.” Gallegos Depo. at 69:20-25. King
responded with “I don’t give a s---.” Gallegospoe at 4:25-5:1. Gallegos then said, “I'm going
to contact my attornegnd file a lawsuit agast you guys.” Gallegos Depo. at 5:1-6. Later,
Gallegos mentioned the court order to a nurdey said “I don’'t know why they are taking you.
This is bad.” Gallegos Depo. at 72:5-6. Galletiesn “tried to bring it up to the lieutenant or
the officer that was there that day and they didn’t want to heaGalfegos Depo. at 72:10-12.

In short, Gallegos told three people aboet¢burt order and told one person that he was
going to sue them. Later, however, Gallegosipliyrtrecanted his statement about filing a
lawsuit. In the deposition tramgat, Gallegos was asketlt says here you we going to contact
a lawyer is what you told them. But in yaaffidavit it doesn’t sayanything about you telling
them you were going to file a lawsuit, doe®’ itGallegos Depo. at 77+& Gallegos responded
with: “No, | don’t.” Gallegos Depo. at 77:9. lestd, Gallegos simply makes clear that he had
made his lawyer aware of the situation. Sed#legos Depo. at 77:10-12. That Gallegos told one

guard that he was going to call his lawyer, withmatre, is not “actual notice that there exists a
‘likelihood’ that litigation may ensue.” Dutton, 1991-NMCA-130, T 9, 822 P.2d at 1136

(quoting_Frappier v. Mergler, 1988-NMCA-021, 1 11, 752 P.2d at 256).

Douglas Wilber’s affidavit describes the only other possible instanafich Bernalillo
County may have had actual notice. See Affidaf Douglas Wilber (dated November 23,
2015), filed January 30, 2017 (Dds2-5)(“Wilber Aff.”). Mr. Wilber, who then represented
Gallegos, had “a recollection of having a phonk wi#th someone from the medical staff at

[BCMDC], though | cannot remember exactly when or a name, | believe it was a male.” Wilber
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Aff. 14, at 2. Mr. Wilber states: “I recall that this staff member aare of the methadone
issue and the order, and did not believe Mr. @akeshould be transported so quickly given his
methadone levels at the time.” Wilber Aff. § 52at “[T]he law is now firmly established that
the notice required ‘is not simplctual notice of the occurrence ah accident or injury but
rather, actual notice that theegists a ‘likelihood’ that tigation may ensue.” Dutton, 1991-

NMCA-130, 1 9, 822 P.2d at 113Guoting _Frappier v. Mergler, 1988-NMCA-021, 11, 752

P.2d at 256). That this unnamed BCMDC staffiher “was aware of the methadone issue and
the order” shows that he had “aat notice of the occuence of an accident or injury,” but not
“that there exists a ‘likelihood’ that litigan may ensue.”_Dutton, 1991-NMCA-130, 1 9, 822

P.2d at 1136 (quoting Frappier v. Mergl#888-NMCA-021, 1 11, 752 P.2d at 256). The Court

cannot soundly conclude, by a preponderance of the evidence, that Bernalillo County had actual
notice of the occurrence under the NMTEA.
IT IS ORDERED that Defendant Bernalillo CoynBoard of County Commissioners’

Motion to Dismiss, filed Januag, 2017 (Doc. 45), is granted.

\ Ir./"
Pey

“,.__'_.;‘,..»-,.‘,. el e “~t "\ B LAWY
UNITED STATES DISTRICT JUDGE

J

8While the Court, having found that it does matve jurisdiction oer Gallegos’ claims
against Bernalillo County, must pdown its pen and refrain from deciding the merits issue, the
Court notes that it is unlikely that Gallegos viaé able to shoehorn his claim into the NMTCA'’s
premises liability waiver of sovereign immtyy because Gallegos does not complain about
Bernalillo County’s detention facil policies or rules; instead, hclaim stems from an isolated
incident where Bernalillo County’s good polisigvere not followed._See Lymon v. Aramark
Corp., 728 F. Supp. 2d at 1267 (stating that theTRI's premises liability waiver does not
apply when an administrative error, such as scassification, places a single inmate at risk).
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