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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
CARA PAYNE,
Plaintiff,
VS. No. CIV 16-0312 JB/GJF

LEE WILDER; MAYFRITZ BUCAG and
DAVID CEBALLES,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) the Plaintiff's Motion for Default
Judgment, filed November 29, 2016 (Doc. 26)(“Motion for Default Judgment”); and (ii)
Defendant Mayfritz Bucag’s Motion to Set aside Entry of Default, filed December 29, 2016
(Doc. 35)(“Motion to Set Aside”). The Cduheld a hearing on June 5, 2017. The primary
issues are: (i) whether the Coshould set aside the Clerk’s Bnwf Default, filed November
16, 2016 (Doc. 22)(“Clerk’s Entry of Default”), undeule 55(c) of the Federal Rules of Civil
Procedure, because Defendant Mayfritz Bubag shown good cause to set aside the Clerk’s
Entry of Default; and (ii) whéier the Court should enter defaguilgment as to Bucag under rule
55(b) of the Federal Rules of Civil Procedure, because Bucag has been so unresponsive that he
has prejudicially halted the adver&l process. The Court cdades that Bucag attempted to
monitor and manage his defense in this case,that, although he could have taken different
routes to becoming an active participant in tase, he is nonetheless now an active participant
in his defense. The Court will, accordinglyngiehe Motion for Default Judgment and grant the

Motion to Set Aside.
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FACTUAL BACKGROUND

The Court draws its recitation of the relevéatdts from Plaintiff Cara Payne’s Amended
Complaint for Damages and Petition for Declargtand Injunctive Rleef, filed April 19, 2016
(Doc. 1-2)(“Complaint”). On July 8, 2015, Deigant Lee Wilder, a law enforcement officer in
Otero County, New Mexico, stopped and seiRPagine in Alamogordo, New Mexico, for driving
with a suspended license. Seen(taint I 7, at 1. Wilder repsented that he was conducting a
child abuse investigation, forcéthyne to do a field sobriety test, and attempted to force Payne
to allow him to search a home where Payns staying as a house sitfer the owner of the
home. _See Complaint f 7-11, at 2-3. WildePayne alleges -- did not have reasonable
suspicion to support the notion that Payne was intoxicated. Seelddunfffff 8-9, at 2.
Regarding the home search, Payne refused tov dlte search, and told Wilder that she had
previously been under investigation by the &t New Mexico Children, Youth, and Families
Department (“CYFD”), but thathe investigation dichot support allegationsf abuse. _See
Complaint 1 10-11, at 2-3. Upon her refusal, Wilder contaBtexhg, a CYFD investigator,
who then contacted Payne’s ex-husband andreddeim to not allow Payne custody of their
children. _See Complaint §{ 12-14 3at Payne did not have custodywsitation rights after this
traffic stop, as a consequence of Bucag'®dive, despite having the right to custody and
visitation. See Complaint f{ 15-16, at 3.

Wilder and Bucag then petitioned the distrattorney’s office inOtero County to file
criminal charges against Payne for refusing kovathe search of a hoeisvhere she was staying
as a house sitter for theome’s owner. _See Complaint § 18,4at In particuhr, the criminal
charges would flow pursuant to N.M. St#nn. § 30-6-4, which relates to obstruction of

reporting or investigating child abe or neglect. See Complainty, at 4. Wilder expects that



charges will be filed against Payne. See CompM 20, at 4. Defendant David Ceballes was
the District Attorney for Otero County when Payited her Complaint._&e Complaint § 6, at 2.

PROCEDURAL BACKGROUND

Payne originally filed her Complaint in thievelfth Judicial Distret Court, County of
Otero, State of New Mexico. S@&@dmplaint at 1. Wilder removed the case to federal court on
April 19, 2016._See Notice of Removal, filed Ad®, 2016 (Doc. 1). Payne alleges that Wilder
and Bucag have committed a violation of klele process rights under the Constitution of the
United States of America and under the QGituson of the State of New Mexico. See
Complaint | 22-32, at 4-6. Payne also alleges that 8 30-6-4 is unconstitutional, because it
violates the Fourth Amendment tike Constitution of the UniteStates of America and Article
II, 8 10 of the New Mexico Constitution, supping her request for injunctive and declaratory
relief regarding Ceballépotential prosecution of her. See Complaint § 21, at 4. The Court has
concluded that the allegations in the Complamplicating Ceballes wereot yet ripe for the
Court’s review, and has thereby grant&kfendant David Ceballes [sic] Motion and
Memorandum to Dismiss Plaintiff’'s Declarataand Injunctive Relief Claims, filed September
27, 2016 (Doc. 10)(“Motion to Dismiss”), whicrequested that the Court dismiss Payne’s
allegations against Ceballes, see Memoran@pimion and Order at, filed January 3, 2017
(Doc. 36)(“Ripeness MOO”).

1. The Clerk’s Entry of Default.

Matthew Dykman, the Clerk ofdtirt for the United States District Court for the District
of New Mexico, entered the default of Bucag on November 16, 2016. See Clerk’s Entry of
Default at 1. The Clerk’s Entry of Default states: “It appearing from the files and records of this

Court as of November 16, 2016, that the defenddayfritz Bucag, against whom judgment for



affirmative relief is sought in this action, haddd to plead or otherwise defend as provided by
the Federal Rules of Civil Procedure.” ClerEstry of Default at 1. Mr. Dykman, accordingly,
entered the default of Bucag “pursuant to thgumrements of Rule 55(& Clerk’s Entry of
Default at 1.

2. The Motion for Default Judgment.

Payne filed the Motion for Default Judgmt, because, “[o]n November 16, 2016, the
Court Clerk entered Bucag's default.” Motiéor Default Judgment at 1. Payne argues that,
subsequent to the Clerk’s Entry of Default, ligfe has still been no answer or response from
Defendant Bucag.” Motion for Default JudgmenfLatPayne thus requesthat theCourt enter
a default judgment on the isswé liability and that the Couarfind[] the allegations in the
complaint admitted by Defendant.” Motion for Default Judgment at 1.

3. The Response.

Bucag responded to the Motion for Defauldgment with Defendant Mayfritz Bucag's
Response to Plaintiff’'s Motion for Defaultdiyment, filed December 16, 2016 (Doc. 32)(“First
Response”), and Defendant Mayfritz Bucagimended Response to Plaintiffs Motion for
Default Judgment, filed December 27, 2016 (Doc. 34)(“Response”). In the Response, Bucag
explains:

On December 27, 2016, prior to the filing Plaintiffs Reply,Plaintiffs counsel

informed counsel for Defendant Bucag wiintentional errors contained in the

original Response. Asrasult of this notificationcounsel for Defendant Bucag

immediately reviewed the response andeed noted unintentional errors and

thus, prepared an amended response, ceddhe date the clerk entered default,

corrected any confusion it may have ceelategarding entry of default by the

clerk versus entry of default judgment by tBourt, and noted that since the filing

of the original responsep stipulation between the parties have been reached.

Response at 1 n.1. The Couwtcordingly, will consider Bucég Response as her operative

briefing, as that appears to be the procedurewBucag desires. See Response at 1 n.1. Bucag
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first explains that rule 55 “authorizes the gntf default judgment wén a defendant fails ‘to
plead or otherwise defend’ it@ordance with the Rules.” Remse at 1 (quoting United States
v. Moradi, 673 F.2d 725, 727 (4th Cir. 1982 Further, the Response arguesg]ftpr the entry
of default, the non-defaulting party may move tbart for ‘default judgmerit under rule 55(b).

Response at 1-2 (emphasis in original)tqup Tweedy v. RCAM Title Loans, LLC, 611 F.

Supp. 2d 603, 605 (W.D. Va. 2009)(Moon, J.)). HeresdBumaintains that the Court must deny
the Motion for Default Judgment under rule 55 anxit peovides the casefacts for the Court.
See Response at 2.

Bucag states that, at the time of the incidpgwing rise to Payne’s Complaint, he “was an
employee of New Mexico Department of Children, Youth, and Families.” Response at 2. Bucag
-- who resides in Seattle, Wasgton -- explains that, when Payne filed suit against him on April
13, 2016, he was not served until September 13, 2@1i6h was five months after Payne filed
the Complaint._See Response at 2. Bucag tkelaias that he retained counsel to defend these
charges on December 9, 2016, shortly after thek@atered the Clerk’s Entry of Default was
entered on November 16, 2016. See Response Regarding answering Payne’s Complaint,
Bucag states that he answered on December 12, 2016, and on “December 13, 2016, . . . served
his initial disclosures, and onebember 14, 2016, . . . served Risst Set of Discovery Requests
to Plaintiff.” Response at 3Bucag also notes that the otli2efendants, Ceballes and Wilder,
had already answered Payne’'snftaint. See Response at Bccordingly, Bicag argues that
there

will be no prejudice to Plaintiff by the late filing of Defendant Bucag’'s Answer as

Defendant’s late-filed answer has caused no delay in moving this case forward.

Defendant’'s Answer raises the same affirmative defenses to Plaintiffs Amended

Complaint as were raised in Defend&ider's Answer to Plaintiffs Amended
Complaint, leaving the factual and legal issues the same.



Response at 3-4. Bucag also @le¢he Court that hlead been hoping to reaeln agreement with
Payne that would let him set aside the Clerk’s ¥enfrDefault, but that such an agreement was
not reached when he filed the Response. See Response at 4.

Bucag then requests that the Court nakeenlefault judgment in this case first by
reference to Tenth Circuit casaw which disfavors defauliudgments. _See Response at 4

(citing, e.g.,_Cessna Finance rgov. Bielenberg Masonry Cauaicting, Inc., 715 F.2d 1442.

1444 (10th Cir. 1983)(“Strong policies favor resaatiof disputes on their merits: the default
judgment must normally be viewed as availablly evhen the adversamrocess has been halted
because of an essentially unresponsive ygflterations and internal quotation marks
omitted)). Bucag then describes a case fromUhiged States District Court for the Northern
District of Indiana, where the district courtédied plaintiffs’ motion for default judgment,” by

considering a number of factorstimat litigation, “incuding whether there is a material issue of
fact, whether the default is largelechnical, whether the plaintifisere substantially prejudiced

and how harsh an effect a default judgmenghhihave.” Response at 4-5 (citing Laporte

Savings Bank v. Schmitt, 2012 WL 733691 (N.D. 12612)). Bucag alsexplains that the

district court in that case was operating with respect to the notion that “its circuit favored a
policy of promoting trial based on the merits rattiean default judgment.” Response at 4. In
light of the Tenth Circuit’s policy diaivoring default judgment, Bucag avers:

Given the circumstances of this case, Plaintiff's Motion for Default Judgment
should be denied. The adversarial pssckas not been halted, Defendant Bucag
has denied the allegations in Pldfie Amended Complaint and raised
affirmative defenses, and Plaintiff filanot been prejudiced as a result of
Defendant Bucag’s delayed answer to miffis Amended Comfaint. Plaintiff

has not missed an opportunity to undertdiseovery nor does any discovery have
to be repeated as a resulDdEfendant Bucag’s delayed answer.

Response at 5. Bucag last reiterates that‘faiture to timely answer Plaintiffs Amended



Complaint was not the result of arwillful disregard or mal-intent towards the Court, Plaintiff,
or the rules. Once counsel svassigned, an immediate answes filed, and Defendant Bucag
immediately began defending the case and conaydiscovery.” Response at 6.

4. The Reply.

In support of the Motion for Default JudgnierPayne filed the Plaintiff's Reply to
Defendant Bucag’'s Response to Plaintiff's Motion for Default Judgment, filed December 27,
2016 (Doc. 33)(“Reply”). The Replresponded to Bucag’'s FirResponse, but the Court will
assume that Payne considerth@ amendments in the Respenssignificant enough to not
warrant an amended reply. SEmail from Miguel Garcia to Carla Williams (dated December
27, 2016), filed December 27, 2016 (Doc. 34-1)(making no objection on Payne’s behalf to
Bucag’s filing of the Response, which makeseadments to the First Response, even though
she had already filed the Replgdicating that she would makeather reply to the Response at
a later date). Payne’s Reply argues first thatdglhas not filed a motido set aside the Clerk’s
Entry of Default, making his arguments agaititee Motion for Default Judgment moot. See
Reply at 1. Payne also suggests that “the is$ube entry of default is long foregone in this
case. The only issue to be decided is whetlggment should be entered . .” Reply at 2.

Payne concludes by maintaining the Court sheuker a default judgment. See Reply at 2.

5. The Motion to Set Aside.

On December 29, 2016, Bucag filed the MotionSiet Aside, seeking to set aside the
Clerk’s Entry of Default._See Motion to Set Asidt 1. The Motion t&et Aside restates much
of the factual background andgament Bucag makes already in his Response to Payne’s Motion
for Default Judgment.__Compare kitin to Set Aside at 1-3, with Response at 1-6. Regarding

the procedural history of the case, Bucag nm® the Court that after he was served, on



September 13, 2016, he “contacted his former sigmrat CYFD and emailed her a copy of the
Summons. It was Defendant Butsagnderstanding that his former supervisor would send the
Summons to CYFD attorneys, and that the mattaild be handled,” and that he should wait to
be contacted by the CYFD atteys. Motion to Set Aside at 2 (citing the Declaration of
Mayfritz Bucag at 1 (executed Decemb28, 2016), filed December 29, 2016 (Doc. 35-
1)(“Mayfritz Decl.”)). Having not heard from ¢hCYFD attorneys for some time after he made
contact with his former supervisor, Bucag Google searched his name and discovered the Clerk’s
Entry of Default. _See Motion to Set Aside af(citing Mayfritz Decl.at 1-2). Bucag then
reached out again to his former supervisor aledted the supervisor tihe Clerk’s Entry of
Default, and Bucag then received a call from the CYFD attorneys on December 9, 2016. See
Motion to Set Aside at 2 (mng Mayfritz Decl. at 1-2).

The Motion to Set Aside then makes new legglarent -- in additiorio that he made in
the Response -- regardingethotion that “defaujudgments against state actors,” such as Bucag,
“are especially disfavored.” Motion to Set Asidetah (citing rule 55(d) of the Federal Rules of
Civil Procedure, which provides: “A default juti@nt may be entered against the United States,
its officers, or its agencies onifythe claimant establishes a claim or right to relief by evidence

that satisfies the Court”). Further, Bucag refiees the Court’s opinion in Dogs Deserve Better,

Inc. v. N.M. Dogs Deserve Better, InR016 WL 6396392 (D.N.M. 2016)(Browning, J.), and

asserts:

“[T]he clerk or the court may enter gefault upon the application of the non-
defaulting party. The entry simply is afficial recognition of the fact that one

party is in default, as, for example, foildiae to comply withthe rules, to appear

as scheduled, or to prosecute the casth due diligence. The entry is an
interlocutory step that is taken undBule 55(a) in anticipation of a final

judgment by default under Rule 55(b).”

Motion to Set Aside at 5 (quoting Dogs Deservét&e Inc. v. N.M. Dogs Deserve Better, Inc.,
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2016 WL 6396392, at *16). Bucag also argues thatstandard underlying a “motion to set
aside a default entry is less stringent theq] [setting aside a default judgment, and may be

granted for ‘good cause shown.Motion to Set Aside at 5 (quoty Dogs Deserve Better, Inc. v.

N.M. Dogs Deserve Better, Inc., 2016 WL 63963921&). In particulay regarding a showing

of good cause, Bucag suggests that the Court ‘toagider the factors afhether setting aside
the entry of default would prejudice the nowwrant, and whether theawant has presented a

meritorious defense.” Motion to Set Aside ab %eiting Pinson v. EquitaCredit Info. Servs,

316 F. App’x 744, 750 (10th Cir. 2009)(unpublished)(“In deciding whether to set aside an entry
of default, courts may consider, among othendhj ‘whether the default was willful, whether
setting it aside would prejudice the adweys and whether a meritorious defense is

presented.”); Dogs Deserve Better, IncNvM. Dogs Deserve Better, Inc., 2016 WL 6396392,

at *16). Accordingly, Bucag reasserts that he ‘faad willfully default in this case,” and that he
“believes he has a meritorious defense, andaas as he learned of the default, he notified
Plaintiff . . . of his affirmative defenses aimitial disclosures and immediately engaged in
discovery.” Motion to Set Aside at 6. Bucagditionally maintains that there will be no
prejudice to Payne, because Hiate-filed answer has caused no delay in moving this case
forward . . . Bucag has not sought to extend aradtnes in this case, @mo discovery has been
delayed . . . [and] the same affirmative defenses were raised [alrelg by] Wilder . . . .”
Motion to Set Aside at 7. Payne thus requests that the Court set aside the Clerk’s Entry of
Default. See Motion to Set Aside at 7.

6. The Hearing.

The Court held a hearing on June 5, 2017. Beascript of Hearig (taken June 5,



2017)(“Tr.”).} At the hearing, the Court heard argument on a variety of issues, but began the
hearing with the Motion to Set Aside and tietion for Default Judgm&. See Tr. at 2:5-7
(Court). Payne argued ftrsand explained that at a previdusaring -- wherhe Court queried
as to the status of Bucag -- she “informed tlail€that he had been serious default at that
time, and that my intentions were to give hinotner week or two, due to my not liking to file
motions for default. | did give him that week two.” Tr. at 2:14-1§Garcia). Payne then
explained that she eventually “filed the motion @@fault, gained the clerk’s entry of default.
And of course not long after that, Mr. Bucag showed up wanting back in to the lawsuit.” Tr. at
2:18-21 (Garcia). Payne nexiggested that Bucag's basis fewading the Clerk’'s Entry of
Default at this time is, apparently, that

he was served with our lawsuit, turnedtthawsuit over to his former supervisor

whom he had worked for at CYFD, check-- waited to hear something, started

checking Internet websites on the statutheflawsuit. He eventually learned and

like | said I did wait a long time to file that motion for default. But eventually

[he] learned that default had been erdeagainst him by the Court clerk, and then

finally got around to calling somebody tmdi out what happened. When he did

call, of course whoever he had turnedravis defense to made their entry and the

ball got rolling. Despite beg in default an answer wdiled withoutleave of the

Court to file the answer, and ever sinte’s conducted himself as if he’s an

active part of the lawsuit despit@aving default entered against him.
Tr. at 3:2-18 (Garcia). Payne also alerted @oairt that “Bucag is an educated man” and the
“summons is very clear.” Tr. at 3:22-4:2 (Giaj). Next, Payne argueHat “going through the
default process here in Federal Court is a littlere onerous than state court. But as we were
halfway through the process, he filed his paperworgeioback in.” Tr. a#:12-15 (Garcia). In

light of those facts, Payne asserted that tieere® good cause to set aside the Clerk’s Entry of

Default, because Bucag

The Court’s citations to the transcript of thearing refer to the coureporter’s original,
unedited version. Any final transcript may contslightly different page@nd/or line numbers.
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did absolutely nothing to ensure thatheed presented a defense within the time
line or the amount of time that we gakiem afterward, untihe was already in
default. And so what did he actually tocure the problem? What would have
stopped this from happening in the firsaq? All he did was make a phone call
and say hey, what’s going offhey realized there was #&sue two or three days
later, he was in the lawsuit and the[n] his answer was filed []. That's my belie[f]
of the facts as | see the[m] . . . | havaialked to the gentleman or deposed him
so | may be wrong on some of the fa@sd if so I'm sure my colleagues will
correct me. But as | stated, as far asgstandard goes, | dit see good cause to
set aside the clerk’s entry of default.

Tr. at 5:1-12 (Garcia).

Bucag then argued, and asserted that he

didn’t just sit on it. Right or wrong heent it to his supgisor as a CYFD

employee he assumed that would just take oéit. It didn’t. But he did, it was

him who discovered the default againsnhagain followed up and at this time a

counsel was assigned. So really wdaakking about a 70 day delay. He was

served September 13, 2016, entered anappee and filed an answer December

12, 2016. As his affidavit . . . shows, thewas no disrespect for the Court, he

was not intentionally trying t@nore it. He thought heas doing the right thing.

It turned out it rquired a follow-up phone call tget the answer filed. . . .

Nothing about this 70 day delay has haltee discovery process. A trial had

already been set, deadlines had alreantset, Mr. Bucag did not seek to vacate

any of those. He immediately startatgaging in discovery.Nothing by the 70

day delay caused any delay in the proceedings.
Tr. at 6:21-7:17 (Williams). Bucag also compatké standard for setting aside an entry of
default with the standard for setting aside a défadgment, and argued that the standard for the
former was much less stringent. See Tr. at 7:19-25 (Williams). Bucag then explored one factor
for the Court’s consideration -- “whether segtiaside the entry woulgrejudice the nonmovant”
-- and asserted that he had established thetddvwe no prejudice, because Wilder had already
asserted the exact same affirmative deferssebs arguments Bucag proposed. Tr. at 8:1-12
(Williams). Bucag also asserted that he haseaitorious defense against Payne’s allegations

that he violated her constitutial rights. _See Tr. at 8:12-17 (Williams). Bucag concluded by

arguing:
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Again, | believe all factors the Court loo&sin determining whether or not to set

aside the interlocutory entry of defawleigh[] in favor of defendant, Bucag.

Again, most importantly, it was never his intention to willfully or wantonly ignore

the Court’'s summons or to delay this mattégain, through his efforts he found

the default judgment [sic], immediagyekontacted, counsel was assigned and

immediately answered the complainhgain, we would request that the motion

[for] default under 55[(b)] be denied aralso that the Court grant the less

stringent standard of setting asithe clerk’s entry of default.
Tr. at 8:21-9:8 (Williams).

The Court then inquired into CYFD’s faikito handle this case for Bucag, to which

Bucag explained his understanding to ket @YFD effectively assigned counsel

to Ceballes in this case, and them¢l looked on the computer somewhere saw

counsel had been assigneat realizing it had only éen assigned for defendant

Ceballes. | don’t know that fesure but that would be nmyest guess as to what

happened since there was counsel thaedtdr an appearance, it would be shown

up in Risk Management that there wsmneone representing Risk Management.

There was just a mistake not realgi there were two Risk Management

defendants.
Tr. at 10:6-14 (Williams). The Court was conoedl with Bucag's response, however, because
CYFD counsel was thus involved the case, on Ceballes’ behalf, and was apprised of the fact
that Payne was going to seelkfaldt against Bucag during theitial Scheduling Conference.
See Tr. at 11:5-13 (Court)Bucag responded that was cournsalversight, and that counsel
erred, and she should have recognized the paktdasue at that time._ See Tr. at 11:14-21
(Williams). Bucag then requested the Courteatsider CYFD and counsel’s oversights against
Bucag's interest, See Tr. at 11:22-25 (Williams).

In reply, then, Payne reiterated her transpey about her intention to seek default
against Bucag, that she was not aware about how CYFD handles their attorney assignments, and
that she thus did notstiuss with Ceballes’ attorney thesuie regarding Bucag. See Tr. at 13:1-

16 (Garcia). Payne then confirchBucag’s argument that the standard for setting aside an entry

of default is less stringent thamat for setting aside a defaulidgment, but reiterated the effort
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she had to undergo to attain the Clerk’s EntryDeffault in this case._ See Tr. at 14:1-13
(Garcia). Payne then sugded that, if Bucag enters the casayill be difficult on her to deal
with his residence in Seattle and that she wepudder a stipulation that depositions will occur in
New Mexico. See Tr. at 14:13-15Garcia). At that request, Bucagpeated thdte would “fly
him down here to assist in continuing to madtes case forward.” Tr. at 15:23-24, 16:11-16
(Williams, Court). The Court then indicated that was inclined to

deny the motion for entry of a default judgnt and also grant motion to set aside
the default. It seems you know, he pehapuld have donsome other things
such as going and retainigs own attorney or presgl] more CYFD, what they
were doing, but it's not like he did notly. He did try to getheir attention and

then he followed up. He continued t@mitor the case, so he was worried about

it. That may not have been the best thin[g] to have done, but it was not nothing,
and so I'm inclined to, withthe lower standard thate have, since we haven't
entered default judgment, to go ahead and seside. So I'll give it some further
thought. But I'm inclined to let him remain the case without any sort of default

or default judgment against him.

Tr. at 17:10-25 (Court).

LAW REGARDING SERVICE OF PROCESS

Rule 4(m) of the Federal Rules of Civildeedure requires a summons to be served
within 120 days after the complaint is filed.

If a defendant is not servedthin 120 days after the complaint is filed, the court -
- on motion or on its own after notice tfoe plaintiff -- must dismiss the action
without prejudice against that defendantooder that servicbe made within a
specific time. But, if the plaintiff shasvgood cause for the failure, the court must
extend the time for servider an appropriate period.

Fed. R. Civ. P. 4(m). The burden of establishintiditsg of service is on the plaintiff. _See

F.D.I.C. v. Oaklawn Apartments, 959 F.2d 1204 (10th Cir. 1992). In 1993, Congress

amended former rule 4(m) and “broaden[ed thstrict court’s discretion [to permit untimely
service of process] by allowing it to extena ttrme for service even when the plaintiff has not

shown good cause.” Espinoza v. Unitedt&, 52 F.3d 838, 840-41 (10th Cir. 1995).
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“A district court abuses itdiscretion [in deciding whether gismiss a case for untimely

service of process] if its deston is arbitrary, capricious, avhimsical.” Smyers v. County of

Atchison, Kan., 336 F. App’x 819, 820-21 (10th Cir. 200Burther, “[a] distict court that does

not exercise its discretion, or makes a sieci without providing reasons, abuses that

discretion.” _ARW Exploation Corp. v. Aguirre, 45 F.3d 1455, 1459 (10th Cir. 1995).

Thus, the court now employs a two-step gsigl for determining whether to grant an
extension of time when a summoasd complaint has not been timely served. See Salazar v.

City of Albuquerque, 278 F.R.0623, 626-27 (D.N.M. 2011)(Browning,). First, the plaintiff

is entitled to a mandatory extension of timéhé plaintiff can demonstrate good cause for failing

to timely effect service.__See Espinoza v. United States, 52 F.3d at 841. “The good cause

provision of Rule 4[(m)] should be read narrowdyprotect only those plaiiffs who have been

meticulous in their efforts to comply with thule.” Despain v. Saltake Area Metro Gang

Unit, 13 F.3d 1436, 1438 (10th Cir. 1994)(internal qtion marks omitted). “[IJnadvertence or
negligence alone do not cdibste ‘good cause’ for flure of timelyservice. Mistake of counsel
or ignorance of the rules alssually do not suffice.” _In rKirkland, 86 F.3d 172, 176 (10th Cir.
1996). Avoiding or evading service of procdsswever, may constitute “good cause,” requiring

a mandatory extension of time in which to enHendry v. Schneidet16 F.3d 446, 449 (10th

Cir. 1997).
Second, if the plaintiff fails to show good use, the court still must exercise its
discretion, and either dismiss the case withoejualice or extend the time for service. See

Espinoza v. United States, 52 F.3d at 842. making its determination whether to grant a

permissive extension, the court may consider reévfactors, including whether the applicable

statute of limitations would bar efre-filed action and other pojiconsiderations. See Espinoza
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v. United States, 52 F.3d at 841-42.

The new subdivision explicitly providesahthe court shall allow additional time

if there is good cause for the plaintiff's fakuto effect senge in the prescribed

120 days, and authorizes theud to relieve a @lintiff of the consequences of an
application of this subdivien even if there is ngood cause shown. Such relief
formerly was afforded in some cases, partly in reliance on Rule 6(b). Relief may
be justified, for example, if the applicable statute of limitations would bar the
refiled action, or if the defendant is agling service or anceals a defect in
attempted service.

Fed. R. Civ. P. 4(m) Advisory Committee’s ao{1993 Amend.). _See Salazar v. City of

Albuquerque, 278 F.R.D. at 626-2%ee also Dogs Deserve Betthrc. v. N.M. Dogs Deserve

Better, Inc., 2016 WL 6396392, at *13-14.

LAW REGARDING WAIVER OF SERVICE OF PROCESS

A defendant may also waive service obgass. _See Kiro v. Moore, 229 F.R.D. 228,

229-30 (D.N.M. 2005)(Browning, J.). Under rul@)4([i]f service is not waived, the person
effecting service shall make protbfereof to the court.” Fed. Riv. P. 4(i). Rule 12(b)(4) and
12(b)(5) allow a defendant to féed upon the grounds of insufficteservice of process. See
Fed. R. Civ. P. 12(b)(4); 12(b)(5). Under rulgi)2 however, the defense of “service of process
must be raised in a party’s first respomsipleading or by motion before the responsive

pleading.” _United States v. Flieces of Real Property Rodly&\l.M., 17 F.3d 1306, 1314 (10th

Cir. 1994). See Fed. R. Civ. P. 12(h)(1). “If atpdiles a pre-answer motion and fails to assert
the defenses of lack of personarisdiction or insufficiency of service, he waives these

defenses.” _Fed. Deposit Ins. Corp. v. @aki Apartments, 959 F.2d 170, 175 (10th Cir.

1992)(citing Fed. R. Civ. P. 12(h)(1)).
Rule 4(d)(1) further requiraadividuals, corporations, or ssciations thaare subject to
service under Rule 4(e), (f), or (h), to coopera saving unnecessary expenses of serving a

summons and complaint. See Fed. R. Civ. P. 4(dXldefendant who ikcated in the United
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States and who fails to return a signed wanfeservice requested by a plaintiff located in the
United States will be requirad pay the expenses of semjainless the defendant shows good
cause for the failure._See Fed. R. Civ. P. 4{d)(# the waiver issigned and returned, the
defendant cannot object to the absence of a sumaorasfsservice._See Fed. R. Civ. P. 4(d)(2).
If the defendant waives servicthe defendant must, within thene specified on the waiver
form, serve an answer or a motion under Rule 1therplaintiff and file a copy with the court.
See Fed. R. Civ. P. 4(d)(3). By signing andmanhg the waiver form, the defendant is allowed
more time to respond than if a summons had besede See Fed. R. Civ. P. 4(d)(3). _See also

Dogs Deserve Better, Inc. v. N.M. DoDsserve Better, Inc., 2016 WL 6396392, at *14.

LAW REGARDING DEFAULT JUDGMENTS AND THE ENTRY OF DEFAULT
UNDER RULE 55

Rule 55 of the Federal Rules of Civil Prdoee sets out a two-stgmocess for a default

judgment. _See United States v. Rivera, 2054042197, at *9-12 (D.N.M. 2015)(Browning,

J.). First, a party must obtain a Clerk’s entfydefault. _See Fed. R. Civ. P. 55(a) (“When a
party against whom a judgmentr faffirmative relief is sought has failed to plead or otherwise
defend, and that failure is showby affidavit or otherwise, #hclerk must enter the party’s

default.”); Watkins v. Donnelly, 551 Rpp’x 953, 958 (10th Cir. 2014)(unpublish&dEntry of

’Watkins v. Donnelly is an unpublished opinitt the Court can rely on an unpublished
opinion to the extent its reasoned analysis isyasise in the case before it. See 10th Cir. R.
32.1(A) (“Unpublished decisions are not precedénbat may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are rtmhding precedent, ... and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.
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default by the clerk is a necessary prerequisiterthat be performed before a district court is
permitted to issue a default judgment.”). Seconel piérty must either request the Clerk to enter
default judgment when the claim is for “a swertain or a sum that care made certain by
computation,” Fed. R. Civ. P. 55(b)(1), or, “[i]il ather cases, the party must apply to the court
for a default judgment,” Fed. R. Civ. P. 55(b)(2).

After entering default judgmené district court tikes all of the well-pleaded facts in a

complaint as true._ See United StateCvaighead, 176 F. App’x 922, 925 (10th Cir. 2006)

(unpublished);_Flaks v. Koegel, 504 F.2d 7027 (2d Cir. 1974)(“While a default judgment

constitutes an admission of lialbyli the quantum of damages ransato be established by proof
unless the amount is liquidatedr susceptible of mathemeail computation.” (citations
omitted)). “If defendant does not contest theoant prayed for in the complaint [by failing to
answer] and the claim is for a sum certain sumn that can be made certain by computation, the
judgment generally will be entered for that amowithout any further hearing.” United States
v. Craighead, 176 F. App’x at 92&lteration in original)(quing 10A Charles Alan Wright,

Arthur R. Miller, Mary Kay Kane, Richard IMarcus & Adam N. Steinman, Federal Practice &

Procedure 8§ 2688 (3d ed. 1998)). See Fed. R. CR(dp (“Averments in a pleading to which a
responsive pleading is required, other than tlass® the amount of damage, are admitted when
not denied in the responsive pleading.”). cdurt may enter a default judgment for a damage

award without a hearing if the amount claimed'dse capable of mathematical calculation.”

United States v. Austin, 426 F.3d 1266, 1274 (10ih 2005)(citations omitted). The Court
concludes that Watkins v. Donnelly, United $tav. Craighead, 176 Rpp’x 922 (10th Cir.
2006)(unpublished), Pinson v. Equifax Credit Infatimn Services, Inc., 316 F. App’x 744 (10th
Cir. 2009)(unpublished), and United State$285,350.00 in U.S. Currency, 547 F. App’x 886,
(10th Cir. 2013)(unpublished), all have persuasivaevavith respect to matel issues, and will
assist the Court in its preparationtbis Memorandum Opinion and Order.
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Applied Capital, Inc. v. Gibson, 558 F. Supp. 2d 1189, 1202 (D.N.M. 2007)(Browning, J.)

(quoting H.B. Hunt v. Inter-Globe Energinc., 770 F.2d 145, 148 (10th Cir. 1985)(citing

Venable v. Haislip, 721 F.2d at 300). “It is anifiar practice and an exercise of judicial power

for a court upon default, by taking evidence wmstessary or by computation from facts of
record, to fix the amount whichetlplaintiff is lawfully entitledto recover and to give judgment

accordingly.” 10A Wright & Miller, supra, 8688 (quoting Pope v. United States, 323 U.S. 1,

12 (1944)). “If the damages susnot certain or cable of easy computation, the court may”

conduct such hearings or order such referencésde®ms necessary. pflied Capital, Inc. v.

Gibson, 558 F. Supp. 2d at 120g@iting Beck v. Atl. Contracting Co., 157 F.R.D. 61, 64

(D. Kan. 1994)(Lungstrum, J.)(superseded by satutSee Fed. R. Civ. P. 55(b)(2)(B) (“The
court may conduct hearings or make referralsnhen, to enter or effectuate judgment, it needs
to . . . determine the amount of damages.”).

“Default judgments are a harsh sanctioRuplinger v. Rains, 946 F.2d 731, 732 (10th

Cir. 1991)(“In_re Rains”). The Court has notttat, “[bJecause defdtujudgment is a harsh
sanction involving a court’'s powéo enter and enforce judgmemegardless of the merits of a

case, courts do not favor such a sanction ‘purely as a penalty for delays in filing or other

3n that case, the Court provided:

“Entry of default precludes a trial dhe merits.”_Olcott v. Delaware Flood Co.,
327 F.3d 1115, 1119 n.3 (10th Cir. 2003). IRE5(b)(2) does not contain an
inherent jury requirement; rather, it preses the right to a jury only when statute
requires._See Olcott v. Delaware Fldod., 327 F.3d at 1124. At least where the
parties have not requesteguay prior to entry of defalt, the “[d]efendants do not
have a constitutional right to a jury trial following entry of default.” ._. . Mitchell
v. Bd. of County Comm’rs of thedlinty of Santa Fe, No. 05CV1155, 2007 WL
2219420, at *18-23 (D.N.M. May 9, 2007)(Browning, J.).

Applied Capital, Inc. vGibson, 558 F. Supp. 2d at 1202.
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procedural error.” _Nolad v. City of Albuquerque, 2009 WL 2424591, at *1 (D.N.M. June 18,

2009)(Browning, J.)(quoting In Heains, 946 F.2d at 733).

[S]trong policies favor resolion of disputes on their migs: the default judgment
must normally be viewed as availableymthen the adversary process has been
halted because of an essentially unrespengarty. In that instance, the diligent
party must be protected lest he be faweth interminable delay and continued
uncertainty as to his rights. Thefaglt judgment remedy serves as such a
protection.

In re Rains, 946 F.2d at 732-8dtations and internal quotati marks omitted). See Noland v.

City of Albuquerque, 2009 WL 2124591, at *1efd/ing motion for default judgment, because

the counsel for the defendant City of Albuquez “entered an appeeice three days after
Noland filed his motion for default judgmenghd, thus, the Court ol not “reasonably say
that the City of Albuqueyue is an essentially unresponsivetyahat the adversary process has
been halted, or that Nolanédes interminable delay becausethe City of Albuquerque’s
actions”).

“The court may set aside an entry of défffor good cause, and it may set aside a default
judgment under Rule 60(b).” Fed. R. Civ. P(&5 “[T]he good cause required by Fed. R. Civ.
P. 55(c) for setting aside entry of default posdssser standard for the defaulting party than the
excusable neglect which must be shown for rdhei judgment under Fed. R. Civ. P. 60(b).”

Pinson v. Equifax Credit Info. Servs., INn816 F. App’x 744, 750 (10th Cir. 2009)(unpublished)

(quoting_Dennis Garberg & Assocs., Inc.Rack-Tech Int'l Corp., 115 F.3d 767, 775 n.6 (10th

Cir. 1997)). _See Hunt v. Ford Motor Co., B9%/L 523646, at *3. Thelistinction between

setting aside an entry of default and settingleag default judgment “reflects the different
consequences of the two events and the diffegn@tedures that bring them about.” 10A Wright

& Miller, supra, § 2692.
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[T]he clerk or the court may entex default upon the application of the
nondefaulting party. The entry simply is an official recognition of the fact that
one party is in default, as, for exampler, failure to comply with the rules, to
appear as scheduled, or to prosecute the with due diligence. The entry is an
interlocutory step that is taken undBule 55(a) in anticipation of a final
judgment by default under Rule 55(b).

In sharp contrast, a findefault judgment is not gsible against a party in
default until the measure of recovery has been ascertained, which typically
requires a hearing, in which the ddfmg party may participate; in some
situations, a jury trial may be made dsble to determine an issue of damages.
Moreover, the entry of a default judgmentifinal dispositiorof the case and an
appealable order.

Additional differences between reliebfn the entry of a default and from
a default judgment appear in the grounds that will support the motion being
granted. Stated generally, the defaultpayty is not entitled to relief from a
judgment as a matter of right under R@e(b). The movant must present a
justification supporting the relief motiomd must establish his contentions if
challenged. Although whether relief will lgganted is a matter within the sound
discretion of the trial court, the vacatioh a default judgmenis subject to the
explicit provisions of Rule 60(b), vith places additional restraints upon the
court’s discretion. The motion to set aside a default entry, on the other hand, may
be granted for “good cause shown,” whigives a court greater freedom in
granting relief than is availabie the case of default judgments.

10A Wright & Miller, supra,8 2692 (footnotes omitted).

While there are some differences betwedtirggaside the entry adefault and setting
aside a default judgment, there are some itapbrsimilarities, inalding that courts may
consider the same factors: whether the partifuly defaulted, whethesetting aside the entry
of default or default judgmentould prejudice the non-movarand whether the movant has

presented a meritorious defense. See Pins&mguwifax Credit Info Servs., Inc., 316 F. App’x

at 750 (“In deciding whether to tsaside an entry of defauktpurts may consider, among other
things, ‘whether the default was willful, whethgetting it aside would prejudice the adversary,

and whether a meritorious defense is presktitgquoting Dierstike v. O’Cheskey, 975 F.2d
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181, 183 (10th Cir. 1992)(“In re Dierschke"Ynited States v. $285,350.00 in U.S. Currency,

547 F. App’x 886, 887 (10th Cir. 2013)(unpublish&dhree requirements must be met when
setting aside a default judgment under Rule 60(b): ‘(1) the moving party’s culpable conduct did
not cause the defaulf2) the moving party has a meritoreodefense; and (3) the non-moving

party will not be prejudiced bgetting aside the judgment.’tjgoting_United States v. Timbers

Preserve, 999 F.2d 452, 454 (10th Cir. 1993j)p@dnted on other grounds by Degen v. United

States, 517 U.S. 820, 825 (1996)). The United Sttest of Appeals for the Tenth Circuit has,
at times, listed two factors rather than threetie standard in satiy aside a default judgment:

Rule 60(b) of the Federal Rules of CiProcedure permits relief from a final

judgment only if the movant can menstrate justifiable grounds, including

mistake, inadvertence, surprise or esahle neglect. In the case of default
judgments, courts have establishec tfurther requirement that a movant
demonstrate the existence of a mergos defense. E.g., Gomes v. Williams, 420
F.2d 1364, 1366 (10th Cir. 1970). A 60(b)troa thus comprehends two distinct
aspects|:] justification for regf and a meritorious defense.

In re Stone, 588 F.2d at 1319. See SawyedSAA Ins. Co., 839 F. Supp. 2d 1189, 1230

(D.N.M. 2012)(Browning, J.)(setting aside a defgudtgment, because, “when a plaintiff fails to
properly serve a defendant, a default judgment is void and should be set aside under rule
60(b)(4)"). “Although how these factors will be evaluated andyived lies within the discretion

of the trial court to a considerdabdegree, . . . federal courteawilling to grant relief from a
default entry more readily and with a lessepwing than they are in the case of a default
judgment.” 10A Wright & Miller,_supra, 8 2692ootnotes omitted). “The standard for setting
aside an entry of default under R&@®&(c) is fairly liberal becaes'[t]he preferred disposition of

any case is upon its merits and not by default judgment.” Crutcher v. Coleman, 205 F.R.D. 581,

584 (D. Kan. 2001)(Vratil, J.)(quoting Gome/. Williams, 420 F.2d 1364, 1366 (10th Cir.

1970)). See Applied Capital, Inc. v. Gibs@007 WL 5685131, at *20-2@iberally construing
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a pro se defendant’'s motion to dismiss as aand set aside the default, but concluding that
the pro se defendant did not show good causehforCourt to set aside the entry of default,
because, although setting aside the entry of defautd not prejudice the plaintiff, the pro se
defendant was “fully aware of the need to amswithin the given time limitation and chose not
to respond timely,” and he failed to appeardtearing to support hidlegation that he had a

meritorious defense). See also Dogs DeservéeeBdnc. v. N.M. Dogs Deserve Better, Inc.,

2016 WL 6396392, at *14-17.

LAW REGARDING RULE 60(b)

Rule 60(b) of the Federal Rules of Civil Pedlure allows a court to relieve a party from
a judgment or order for “mistake, inadvertenserprise, or excusable neglect,” Fed. R. Civ.
P. 60(b)(1), or “any other reasorathustifies relief,” Fed. R. Civ. F&0(b)(6). “Rué 60(b) is an
extraordinary procedure permitting the court thaeesd judgment to gramelief therefrom upon

a showing of good cause within the rule.” CasBm. Corp. v. Bielenberylasonry Contracting,

Inc., 715 F.2d 1442, 1444 (10th Cir. 1983). Rule 60&hnhot a substitute for appeal, and must

be considered with the need for finalityjofigment.” _Cessna Fin. Qarv. Bielenberg Masonry

Contracting, Inc., 715 F.2d a#44 (citing_Brown v. McCorink, 608 F.2d 410, 413 (10th Cir.

1979)). The rule was designedsirike a “delicate dance” between respeaat) the finality of
judgment and, at the same time, recognizing thet'soprincipal interesof executing justice.

Cessna Fin. Corp. v. Bielenberg Masonry Contracting, Inc., 715 F.2d at 1444. Once a case is

“unconditionally dismiss[ed]*the Court loses all jurisdiction ovéhe case other than the ability

“*Rule 41(a)(2), which governs all dismissatedertaken by way of eourt order, grants
courts discretion to condition dismissal “on terthat the court considers proper,” Fed. R. Civ.
P. 41(a)(2), formerly, “on terms and conditices the court deems proper,” Smith v. Phillips,
881 F.2d 902, 904-05 (10th Cir. 1989)(quoting Fed. R. Civ. P. 41(a)(2) (1988)). Such conditions
“could include retention of some jurisdiction bdye court.” _Smith v. Phillips, 881 F.2d at 905
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to hear motions under rule 60(b). SmithPhillips, 881 F.2d 902, 90(10th Cir. 1989)(“We

agree with the Seventh Circuit that ‘[a]n unconehgibdismissal terminates federal jurisdiction
except for the limited purpose of reopening and setting aside the judghgistmissal within

the scope allowed by [Fed. R. Civ. P.]B0( (alterationsn original)).

(citing McCall-Bey v. Franzen, 777 F.2d 1178, 1188(Bi Cir. 1985)). The Tenth Circuit has
stated that, if the dismissal pairsuant to rule 41(a)(1)(A)(iijundertaken without a court order,
then the court “is powerless to condition [therdissal . . . upon a retention of jurisdiction.”
881 F.2d at 905. This principleligely no longer true post-skkonen v. Guardian Life Ins. Co.
of Am., 511 U.S. 375 (1994)(“Kokkonen”); the dist court can probably attach a condition
retaining jurisdiction, but owlif the parties agree.

Even when . . . the dismissal is pursuanRule 41(a)(1)[(A(ii) (which does not

by its terms empower a districburt to attach conditiorte the parties’ stipulation

of dismissal) we think the court is authorized to embody the settlement contract in
its dismissal order or, what has the same effect, retain jurisdiction over the
settlement contract) [sic] if the parties agree.

Kokkonen, 511 U.S. at 381-82. See Macias WI.NDep't of Labor,300 F.R.D. 529, 551-63
(D.N.M. 2014)(Browning, J.)(ruling &t the Court lacks jurisdictinto enforce a settlement
agreement unless the dismissal order explicitlyinstmrisdiction or incorporates the settlement
agreement’s terms into the order).

Two factors that militate against the view thafiederal court may retain jurisdiction of a
case dismissed pursuant to rdlHa)(1)(A) are: (i) tB proclamation in Kokkonen was dicta, and
“[it is to the holdings of [theSupreme Court’s] cases, rather than their dicta, that we must
attend,” 511 U.S. 375, 379; and (ii) the Court refto “embody[ing] thesettlement contract in
its dismissal order,” but rule 4)(4)(A) provides -- in its verytitle -- that it pertains to
dismissals effectuated “without a court ordefFéd. R. Civ. P. 41(a)(1)(A) (emphasis omitted).

The Court must, however, interpret SmithRhillips in light of the Supreme Court’s
subsequent decision in_Kokkoneim, which the Supreme Court ldethat a district court’s
ancillary jurisdiction does not extend to the pdistnissal enforcement of federal case settlement
agreements, unless: (i) there is an independesig b&federal subject-matter jurisdiction to hear
the claims; (ii) the court incporated the terms of the settlerh@greement into its order of
dismissal; or (iii) the court includes a term “retaining jurisdiction™ in its order of dismissal.
Kokkonen, 511 U.S. at 381. That decision conttnt® permit district courts to condition
dismissals under rule 41(a)(Zee_Kokkonen, 511 U.S. at 38hdaappears to have no bearing
on courts’ power to reopen cases pursuantl®6Q(b), see Kokkonen, 511 U.S. at 378 (noting,
without opining on, the practice dfsJome Courts ofAppeals” to “reopen[ ] ... dismissed
suit[s] by reason of bread the agreement that was the basis for dismissal”).
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Motions to obtain relief froma judgment or order badeon “mistake, inadvertence,
surprise, or excusable neglect” must be brotghthin a reasonable time ... no more than a
year after the entry of the judgmt or order or the date ofetproceeding.” Fed. R. Civ. P.

60(c)(1). _See Blanchard v. fes-Molina, 453 Bd 40, 44 (1st Cir. 2006)(“[R]elief from

judgment for reasons of ‘mistake, inadvertenceprsse, or excusable neglect, must be sought
within one year of the judgment.”). This dea@limay not be extended and is not subject to the
court’s discretion._See Fed. R. Civ. P. 6(b)(3) court must not extend the time to act under
Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b).” (emphases added)). The pendency of
an appeal does not toll the time requiremenpiasuing a motion under rule 60(b). See Fed. R.

Civ. P. 60(c)(1);_Griffin v.Reid, 259 F. App’x 121, 123 (19tCir. 2007)(unpublished); Tool

Box, Inc. v. Ogden City Corp., 419 F.3d 1084, 1088tk Cir. 2005)(“[A]n appeal does not toll

or extend the one-year time limit of Rule 60(b).”). No time limit applies to rule 60(b)(6) other
than that the motion be made within a mable time._See Fed. R. Civ. P. 60(c)(1).

1. Rule60(b)(1).

The Tenth Circuit uses three factors inedlmining whether a judgment may be set aside
in accordance with rule 60(b)(1): (i) whethée moving party’s culpable conduct caused the

default; (i) whether the moving party has a meiitos defense; and (iii) whether the nonmoving

party will be prejudiced by sirtg aside the judgment. See United States v. Timbers Preserve,
999 F.2d 452, 454 (10th Cir. 1993).
Under some circumstances, a party can oglyrule 60(b)(1) to rectify its attorney’s

mistake or when its attorney acted withatst authority. _See Yapp v. Excel Corp., 186 F.3d

1222, 1231 (10th Cir. 1999)(“Rule 60(b)(1) motiomemised upon mistake are intended to

provide relief to a party . when the party has made an esabie litigation mistake or an
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attorney has acted without authority . . . .”). skke in this context enls either acting without
the client's consent or making ldgigation mistake, such as failing to file or comply with

deadlines._See Yapp v. Excel Corp., 186 F.3d at 1E3he alleged incidengéntails a mistake,

then it must be excusable, meaning that théypaas not at fault. See_Pioneer Inv. Servs. v.

Brunswick Assocs. LP, 507 U.S. 380, 394 (1993)(“Teaves, of course, the Rule’s requirement

that the party’s neglect bexcusable.”); Cashner v. Freesh Stores, Inc., 98 F.3d 572, 577

(10th Cir. 1996)(“If the mistake alleged is a pastiitigation mistake, wéave declined to grant

relief under Rule 60(b)(1) when the mistake weesresult of a deliberate and counseled decision

by the party.”)._Cf. Pelican Prod. Corp.Marino, 893 F.2d 1143, 1146 (10th Cir. 1990)(holding
attorney carelessness is not a $&sr relief under Rule 60(b)(1)).
Courts will not grant relief when the mistakf which the movant complains is the result

of an attorney’s deliberate litigation tacticSee Cashner v. Freedom Stores, Inc., 98 F.3d at 577.

This rule exists because a party

voluntarily chose [the] attoay as his representative the action, and he cannot

now avoid the consequences of the acts or omissions of this freely selected agent.
Any other notion would be wholly incongent with our system of representative
litigation, in which each party is deemédund by the acts of his lawyer agent

and is considered to have notice offatits, notice of whie can be charged upon

the attorney.

Pioneer Inv. Servs. v. Brunswidssocs. LP, 507 U.S. at 397 (qing Link v. Wabash R.R. Co.,

370 U.S. 626, 633-34 (1962))(internal quotation mark#ted). The Tenth Circuit has held that
there is nothing “novel” aboutlie harshness of penalizing [a aligfor his attorney’s conduct”
and has noted that those “wacat through agents are custoityabound,” even though, when “an
attorney is poorlyprepared to cross-examine an expwitness, the ant suffers the

consequences.” Gripe v. City of Enid, I&k 312 F.3d 1184, 1189 (10th Cir. 2002). The Court

has previously stated:
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There is a tension between how the lagats attorney actions that are without
authority, thus permitting relief under rule 60(b), and how the law treats those
attorney actions which are inexcusaligtions decisions, thus failing to qualify

for relief; although the distinction bet&n those actions manot always be
logical, it is well established.

Wilson v. Jara, No. CIV 10-0797 JB/WPI2012 WL 1684595, at *7 (D.N.M. May 10,

2012)(Browning, J.J.

*The Supreme Court has recognized thatviddials must be “held accountable for the
acts and omissions of their chosen counseid that the “proper focus is upon whether the
neglect of respondengnd their counsel was excusable.” Pioneamd. Servs. Co. v. Brunswick
Assoc. LP, 507 U.S. at 397 (emplsaii original). At the same time, the Tenth Circuit has held
that, when counsel acts withoatithority, rule 60(b)(L provides relief from judgment.__See
Cashner v. Freedom Stores, Inc., 98 F.3& 7 (“[A]s a general proposition, the ‘mistake’
provision in Rule 60(b)(1) provides for the reconsideration of judgnoaty where ... an
attorney in the litigatiorhas acted without authority from a part . .”). “There is a tension
between these decisions, because, ordinarily, a elidlmot authorize hir her attorney to act
in a negligent manner or to make a mistake.” Wilson v. Jara, 2012 WL 1684595, at *7 n.7.

The Court is inclined to conclude that, whée client acknowledgethat he or she has
hired the attorney, there is a difference betwderisions which terminate the litigation, such as
settlement or a stipulation of dismissal, amither litigation decisionsbecause decisions to
terminate the litigation are ordinarily left toetltlient. _See Chavez v. Primus Auto. Fin. Servs.,
125 F.3d 861, 1997 WL 634090, at *4-5 (10th @®97)(unpublished)(citing Navajo Tribe of
Indians v. Hanosh Chevrolet-Buick, Inc., 749 P.2d 90, 92 (1988); Bolles v. Smith, 591 P.2d 278,
280 (1979)). “Otherwise the Court has difficuéiyplaining attorney decisions which are made
without authority and attaey decisions for which it is eeptable that the client suffer the
consequences.” Wilson v. Jara, 2012 WL 16843957 n.7. In_Chavez v. Primus Auto. Fin.
Servs., the Tenth Circuit recognizetat “the mere employment ah attorney does not give him
the actual, implied or apparestithority to compromise hidient’s case.” 1997 WL 634090, at
*4, Few Tenth Circuit cases anatywhether an attorney has actathout authority. The cases
in which the Tenth Circuit has found a lack aithority appear to fall into two categories:
(i) cases in which the attorney entered ppemarance without the client’'s knowledge, see, e.g.,
EDIC v. Oaklawn Apts., 959 F.2d at 175-76 (finglithat there were faal issues which the
district court needed to resolve where “[t}faeis nothing in the record indicating when
Appellants became aware of the lawsuit andNefvcombe’s purported representation”); and
(ii) cases in which the attorney’s actions teratnthe litigation, see, e.g., Thomas v. Colo. Trust
Deed Funds, Inc., 366 F.2d 136, 139-40 (10th Cir. 1866)ng that, as to onef the plaintiffs,
“the record shows that he did not participat¢hie transactions and negotiations with the S.E.C.
and did not consent to the exg&on of the stipulabn of the judgment”); Cashner v. Freedom
Stores, Inc., 98 F.3d at 577 (citing with appro8akety Ins. Co. of Cal. v. Williams, 729 F.2d
581, 582-83 (8th Cir. 1984), which held that a “judgment entered upon an agreement by the
attorney may be set aside on affirmative proait tthe attorney had no right to consent to its
entry”). Because decisions that terminate ttigation are ordinarily the client’s prerogative,
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2. Rule60(b)(6).

Rule 60(b)(6) provides that a court may rediea party from final judgment, order, or
proceeding for “any other reason that justifieseféli Fed. R. Civ. P. 60(b)(6). No time limit
applies to rule 60(b)(6) save that the motionrae within a reasonable time. See Fed. R. Civ.
P. 60(c)(1). “Thus, to the exterttis applicable, clause (6ppears to offer a means of escape
from the one-year limit that applies to motions unclauses (1), (2), and (3).” Wright & Miller,

supra, 8§ 2864, at 490. In Pioneer Investnienvices Co. v. BrunswicRssociates Ltd., 507

those decisions fit more squarehlithin rule 60(b)(1)'s “lackof consent” prong. Decisions
where the purported client is unaware of theditign, or of the attornéy attempt to act on his
or her behalf, would alsfit within rule 60(b)(1)’s “lack oftonsent” prong, because an individual
has the right to choose his or her own attornewtather he or she wishes to have any attorney.
Other litigation decisions are made jointly or ai¢hin the attorney’s a@ntrol, see Model Code
of Profl Conduct R. 1.2 cmt. 1 (2011)(“Withespect to the meansy which the client’s
objectives are to be pursued, the lawyer shall comstil the client . . and may take such action
as is impliedly authored to carry out the repsentation.”);_Pittman epsel. Sykes v. Franklin,
282 F. App’x 418, 427 n.6 (6th Cir. 2008)(unpublisjy§d]he decision to allege comparative
fault as an affirmative defense falls within anoav band of circumstande which an attorney
may act without consulting his or her client.dnd, thus, to give fingudgments meaning and
allow cases to terminate, it is logical thhibse decisions must fall within the “excusable
litigation mistake” prong, or be based osubstantive mistake of law or fact.

Although the Tenth Circuit does not appeahawe expressed its views on where the line
is drawn between attoegs acting without consent and litiggan mistakes, or acknowledged the
tension between these two categories, the Camdtlades that the approate division is, when
the client is aware that the attorney is @gton his or her behalf, between decisions which
dispose of the case and ordinarily require clieortisent, and other roné attorney decisions
which take place over the course of the casbee Court also notes thatiles of professional
conduct require, “[ijln a criminal case,” for a lawyer to “abide by the client’'s decision, after
consultation with the lawyer, as to the plea to be entered, whether to waive a jury trial and
whether the client will testify.” Model Rules &frof'l Conduct R. 1.2(a). While a decision on
the plea to be entered in a criminal case is coatgharto whether to settle a civil case, the Court
has not located any decisions permitting rule 60(b) relief when a civil attorney waives his or her
client’s right to a jury trial. One unpublisheéécision from the United &tes Court of Appeals
for the Fourth Circuit discussdatiefly a scenario where, withowesolving the merits of the
issue, a criminal defendant raised through a 6@f) motion in a habeas preceding that “his
trial counsel had prevented him from testifyimghis defense.”_United States v. McMahan, 8
F. App’x 272, 274 (4th Cir. 2001)(unpublished).
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U.S. at 380, the Supreme Court reasoned thaw/daa abrogating the one-year time limit for rule
60(b)(1) to (3), rule 60(b)’ s “provisions are mally exclusive, and thus a party who failed to
take timely action due to ‘excalle neglect’ may not seek mflimore than a year after the

judgment by resorting to subsectig6).” 507 U.S. at 393 (citing Liljeberg v. Health Servs.

Acquisition Corp., 486 U.S. 847, 863 & n.11 (1988))f the reasons offered for relief from

judgment could be considered under one of theemspecific clauses of Rule 60(b)(1)-(5), those
reasons will not justify relief undeRule 60(b)(6).” Moore et glsupra, § 60.48[2], at 60-182.

Accord Lilleberg v. Health Servs. AcquisitioBorp., 486 U.S. at 863 n.11 (“This logic, of

course, extends beyond clause (1) and suggestituse (6) and claas (1) through (5) are
mutually exclusive.”).
Rule 60(b)(6) is a “grand res@ir of equitable poweto do justice in a particular case.”

Van Skiver v. United States, 952 F.2d 1241, 124a@th Cir. 1991)(internal quotation marks

omitted). “The Rule does not particularize the factors that justify relief, but we have previously
noted that it provides courtwith authority ‘adequate to able them to vacate judgments
whenever such action is appropriate to accorplistice,” while also cautioning that it should

only be applied in ‘extraordinary circumstancéd.iljeberg v. Health Servs. Acquisition Corp.,

486 U.S. at 863. Generally, the situation musbive beyond the control of the party requesting

relief under rule 60(b)(6) tavarrant relief. _See Ackerma v. United States, 340 U.S. 193, 202
(1950)(“The comparison [of prior precedenttildhgly points up the difference between no
choice and choice; imprisonment and freedomaction; no trial and trial; no counsel and
counsel; no chance for negligencel anexcusable negligence.ulsection 6 of Rule 60(b) has

no application to the situation pktitioner.”). Legakerror that provides hasis for relief under
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rule 60(b)(6) must be extraordinary, as thenth Circuit discussed iWan Skiver v. United

States:

The kind of legal error thgprovides the extraordinamgircumstances justifying
relief under Rule 60(b)(6) is illustrateby Pierce [v. Cook & Co., 518 F.2d 720,
722 (10th Cir. 1975)(en banc)]. In thease, this court granted relief under
60(b)(6) when there had been a post-judgnoiiange in the law “arising out of
the same accident as that in which thairgiffs . . . were injured.” _Pierce, 518
F.2d at 723. However, when the post-judgtrdrange in the law did not arise in
a related case, we have hébat “[a] change in the lawr in the judicial view of
an established rule of law” does nostjly relief under Rulé0(b)(6). _Collins v.
City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958).

Van Skiver v. United States, 952 F.2d at 1244-45.

“Courts have found few narrowly-defined sitoat that clearly present ‘other reasons
justifying relief.” Wright & Miller, supra, 8§ 2864, at 483The Supreme Court has expounded:

To justify relief under subsection (6), a party must show “extraordinary
circumstances” suggesting that the partyaigltiess in the day. If a party is
partly to blame for the delay, relighust be sought within one year under
subsection (1) and the party’s neglect mhst excusable. In_Klapprott, for
example, the petitioner had been efifesly prevented from taking a timely
appeal of a judgment by incarceratiolh,health, and other factors beyond his
reasonable control. Foueagrs after a default judgmemad been entered against
him, he sought to reopen the matter urijlele 60(b) and was permitted to do so.

Pioneer Inv. Servs. Co. v. Brumgk Assocs. Ltd., 507 U.S. at 398iting Liljeberg v. Health

Servs. Acquisition Corp., 486 U.S. at 863 & I1.Ackerman v. United States, 340 U.S. at 197-

200; Klapprott v. United States, 335 UR1, 613-614 (1949)). See Gonzalez v. Crosby, 545

U.S. 524, 535 (2005)(“[O]ur cases have requiredogant seeking reliedinder Rule 60(b)(6) to
show ‘extraordinary circumstancggstifying the reopening of arial judgment.”). In Gonzalez
v. Crosby, the Supreme Court found a changeana during the pendency of a habeas petition
was not an extraordinary circumstance. See 545 U.S. at 537.

When the Supreme Court first addressed 6@f)(6) a year after it was introduced to

the federal rules, while the Justices were slgaiplided on other issues, no dispute arose from
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Justice Black’s statement: “[O]f course, the omarylimitation would control if no more than
‘neglect’ was disclosed by the gain. In that event the petitioneould not avail himself of the

broad ‘any other reasbrlause of 60(b).” _Klapprott vUnited States, 335 U.S. at 613. See

Wright & Miller, supra, 8§ 2864, at 493.

Examples where courts apply rule 60(b){eclude “settlement agreements when one
party fails to comply” and courisse the rule “to returthe parties to the &tus quo,” or in cases
where fraud is used by a “party’s own coun$gl,a codefendant, or by a third-party witness,”
which does not fit within rule 60(b)(3)’s prows for fraud by an adverse party. Wright &
Miller, supra, 8§ 2864, at 485, 487The most common application is to grant relief “when the
losing party fails to receive rioe of the entry ofudgment in time to file an appedl. Wright &
Miller, supra, 8§ 2864, at 488. When moving foregjpursuant to rule §B)(6), it is not enough
to argue the same issues that a court haa@draddressed. See Py®atboes, 19 F. App’x 785,
788 (10th Cir. 2001)(unpublished)(“JAnotion to reconsider [thagimply reasserts information
considered by the district court in its initialtdemination . . . does not meet the extraordinary

circumstances standard required for Rule 60(b)(&fr§. See also Dogs Deserve Better, Inc.

V. N.M. Dogs Deserve Better, Inc., 2016 WL 6396392, at *17-21.

®Professors Charles Wrighté Arthur Miller note that

[m]ost of those cases, however, predtdte 1991 amendment to Appellate Rule
4(a)(6), which now provideselief from the strict appedte filing rule if the party

did not learn of the entry of the judgment. In light of that change, most courts
have held that resort to Rule 60@g a means of extending the appeal time no
longer is appropriate, although the Rule 6Cpproach is stilutilized in some
courts, primarily in the Sixth Circuit.

Wright & Miller, supra, 8§ 2864, at 489-90 (ditans omitted). _See Clark v. Lavallie, 204 F.3d
1038, 1041 (10th Cir. 2000)(“Rules 4(a)(6) and 77(decludes the use dfed. R. Civ. P.
60(b)(6) to cure problems of lack nbtice.”” (citations omitted)).
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ANALYSIS

The standard for setting aside an entry of akefander rule 55(c) is liberal, allowing the
Court to consider, among other things, whether the default was willful and culpable, whether
setting it aside would prejudiahe adversary, or whether a merous defense is presented.
Pursuant to its analysis undere 55(c) -- keeping in mind ¢hCourt’'s strong preference for
resolving disputes on the merimnd not by default judgment the Court concldes that: (i)
setting aside the Clerk’s Entry of Default irvéa of continuing the litigation will not prejudice
Payne; and (ii) Bucag’'s conduct resulting in erk’s Entry of Default was not willful and
culpable, but instead the consequence of confusion between him and his employer, CYFD.
Under the liberal standard, the Court concluttet good cause exists, and thus (i) denies
Payne’s Motion for Default Judgment, amjl grants Bucag’'s Motion to Set Aside.

In deciding whether to set aside an entrydefault, courts may consider, among other
things, “whether the default was willful, whethsetting it aside woulgrejudice the adversary,

and whether a meritorious defense is preseht&hson v. Equifax Credit Info. Serv816 F.

App’x at 749. See In re Dischke, 975 F.2d at 183. Unlike thep showing needed to set

aside a judgment under rule 60e tGourt has more discretion in @ensideration of a motion to

set aside a clerk’s entry of defauliee Pinson v. Equifax Credit Info. Sen&lp F. App’x at

749. In exercising its discretion in this rule 55 context, the Court is mindful of the maxim that,
“[blecause default judgment is a harsh sancitiolving a court’s power to enter and enforce
judgments regardless of the merits of a caseyts do not favor such sanction purely as a

penalty for delays in filing oother procedural error.”_Nend v. City of Albuguergue, 2009 WL

2424591, at *1 (internal quotation marks omitted).pamticular, the Court nes that, given this

maxim:
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[S]trong policies favor resolion of disputes on their migs: the default judgment
must normally be viewed as availableymthen the adversary process has been
halted because of an essentially unrespengarty. In that instance, the diligent
party must be protected lest he be faweth interminable delay and continued
uncertainty as to his rights. Thefaglt judgment remedy serves as such a
protection.

In re Rains, 946 F.2d at 732-8dtations and internal quotath marks omitted). See Noland v.

City of Albuquerque, 2009 WL 2124591, at *1efd/ing motion for default judgment, because

the counsel for defendant, City of Albuquerqtentered an appearancedh days after Noland
filed his motion for default judgment,” and, thukge Court could not “reasably say that the
City of Albuquerque isan essentially unrespomsi party, that the advgary process has been
halted, or that Noland faces interminable delegause of the City of Albuquerque’s actions”).
Here, Bucag has averred before the Couat,thfter he was served, on September 13,
2016, he “contacted his former supervisor at CYdfid emailed her a copy of the Summons. It
was [his] understanding that his former supewigould send the Summons to CYFD attorneys,
and that the matter would be handled,” andsheuld wait for the CYFDattorneys to contact
him. Motion to Set Aside at 2 (citing Mayfrizecl. at 1-2). Having not heard from the CYFD
attorneys for some time after Bucag made cantait his former supervisor, Bucag thought it
wise to Google search his nanupon which he discoved the Clerk’s Entrypf Default against
him in this case.__See Motion to Set Aside2afciting Mayfritz Decl.at 1-2). Bucag then
promptly contacted again his former supervisut alerted the supervisor to the Clerk’s Entry of
Default, and, shortly thereafter, Bucag recdie call from CYFD attorneys on December 9,
2016, who then began earnest litigation on his behalf on December 12, 2016. See Motion to Set

Aside at 2 (citing Mayfritz Declat 1-2). Under the guidanoé Pinson v. Equifax Credit Info.

Servs., the Court cannot soundlynctude that the aforementionptbcedural history of Bucag's

involvement in this case is comparable to allfwl default.” Pinson v. Equifax Credit Info.
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Servs., 316 F. App’x at 749._See Noland v. Ciy Albuguergue, 2009 WL 2124591, at *1.

Instead, Bucag was the victim of his employedsfasion as to the nature of his representation,
as Bucag indeed proffered for the Court at the hearing:

CYFD effectively assignedotinsel to Ceballes in thesse, and then “they looked

on the computer somewhere saw counsédl heen assigned not realizing it had

only been assigned for defendant Ceballesion’'t know that for sure but that

would be my best guess as to whapgened since there was counsel that did

enter an appearance, it would be shaynin Risk Management that there was

someone representing Risk Managemertiere was just a mistake not realizing

there were two Risk Management defendants.
Tr. at 10:6-14 (Williams). Although the Coumrsiders that there may have been opportunities
for Bucag to retain private counsel, or pehde more active in &irequest of CYFD for
representation, see Tr. at 17:10{Zurt), the Court is hard pmeed to conclude that Bucag’s
prompt contact of his supervisor and subseqagpéctation that CYFould authorize counsel

in the fashion his supervisor had indicated, gpr@priately be considered a “willful default” in

these circumstances, Pinson v. Equifax Credit Info. SE8Y6.F. App’x at 749. Further, it was

Bucag’s monitoring of his case tHatl to his discovery of CYFD'&ilure in representation, and
it was Bucag who contacted his supervisor tot&atFD to the Clerk’s Entry of Default, which
suggests to the Court that Bucag had every imerdf being an active paipant in this case.
See Tr. at 17:10-25 (Court).

The Court also notes that counsel represeBtecag’s co-Defendaim this case, Wilder,
and timely answered in contradan to the allegations in PayneGomplaint. _See Response at
3-4. The Court considers this fact suggestive of a lack of prejudice to Payne, because Bucag’s
involvement does not put Payne in a position whare is dealing witBurprise or unexpected
arguments and defenses. Further, the Cousdsntinat Payne has made only one assertion of

prejudice: “going through the defth process here in Federal Court is a little more onerous than
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state court.” Tr. at 4:12-15 (Gaa). The Court isiot persuaded, howevéhat the unsuccessful
result of Payne’s routine default-related litigation in this case constitutes prejudice which is
sufficiently comparable to thprejudice to Bucag by the pot@aitentry of default judgment
against him. Bucag has also stipulated #rat deposition he musindertake would occur in

New Mexico, as opposed to his residence intgdéssening the furthgotential for financial
hardship and prejudice to Payinethe course of normal discaye See Tr. at 15:23-24, 16:11-

16 (Williams, Court)(during which Bucag's attorneyicated she would “fly him down here to

assist in continuing to move this case forwardUnder_Pinson v. Equifax Credit Info. Servs.’s

prejudice factor, then, the Cdauroncludes that Payne has marsuaded it of any sufficient
prejudice to deny Bucag's Motion to Set AsidBee 316 F. App’x at 749. Any prejudice from
filing documents associated with this default and default judgment issue is likely well offset with
the reduction in trial costs associated with Bucag’'s deposition.

The Court also considers reference to tlgh lstandards appurtendatentering a default
judgment to bolster its conclusion regarding prejado Payne. To enter a default judgment, the
Court must give heavy weight iits analysis whether “the adeary process has been halted
because of an essentially unresponsive party[, Becd that instance, the diligent party must
be protected lest he be faced with interminat@iy and continued unceméy as to his rights.

The default judgment remedy serves as suchotegtion.” In re Rains, 946 F.2d at 732-33

(citations and internal quotation marks omdjte See Noland v. City of Albuquerque, 2009 WL

2124591, at *1 (denying motion for default judgmebecause the counsel for the defendant,
City of Albuguerque, “entered an appearancedtdays after Noland filed his motion for default
judgment,” and, thus, the Court could not “reasiyaay that the Cityf Albuquerque is an

essentially unresponsive party, that the advgrpescess has been halted, or that Noland faces
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interminable delay because of the City of Albatgue’s actions”). He, as described, Bucag
cannot reasonably be said to have willinglylirately halted the adversarial process and

caused a prejudicial delay to Payne. Netand v. City of Albuquerque, 2009 WL 2124591, at

*1. Bucag was responsive -- in a manner that was, indeed, ultimately unsuccessful, but also
reasonable and appropriate gives former employment with GYD -- and did not cause wholly
prejudicial delay to Payne, particularly because of the active involvement of Wilder and

Ceballes. _See Noland v. City Afbuguergque, 2009 WL 2124591, at *1.

In sum, in its application to Bucag’s Motion to Set Aside those two factors -- whether the
default was willful and whether setting it asidvould prejudice the adversary -- the Court
concludes the analysis is favorable to Bucag’'s arguments seeking to set aside the Clerk’s Entry
of Default, and the Court will thefore find good cause to set asile Clerk’s Entry of Default.
Further, the Court cannot reasonably concltigat the high standard for entering default
judgment is apparent on these facts. In thig,cten, the Court concludes that, by reference to
the factors, good cause existsat aside the Clerk’s Entry of eilt, because the circumstances
do not demand the imposition of the harsh default judgment sanction. The Court’s balance of the
relevant considerations suggestatttine Clerk’s Entry oDefault ought to be set aside so that the
parties may reach a resolution on the merits of their dispute.

IT IS ORDERED that: (i) the Plaintiff's Motion fo Default Judgment, filed November
29, 2016 (Doc. 26), is denied; and (ii) Defendanyivie Bucag’'s Motion to Set aside Entry of
Default, filed December 29, 2016 (Doc. 35), isrged. The Court will set aside the Clerk’s
Entry of Default, filed November 16, 2016 (Dd&2), and allow Defendant Mayfritz Bucag to

participate in this case free défault judgment against him.
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