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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
SEAN MCGARRY,
Plaintiff,
VS. No. CIV 16-0483 JB/GJF

BOARD OF COUNTY COMMISSIONERS
FOR THE COUNTY OF LINCOLN, a political
sub-division existing wter the law of the

State of New MexicoLINCOLN COUNTY
SHERIFF'S DEPARTMENT; MIKE WOOD,
individually and as aemployee of Lincoln
County Sheriff's Department; JASON GREEN,
individually and as aemployee of Lincoln
County Sheriff’'s Departmerand DAVID HIGHTOWER,
individually and as aemployee of Lincoln
County Sheriff's Department,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on tBefendants’ Motion and Supporting
Memorandum for Qualified Immunity dn Summary Judgmentfiled March 15, 2017
(Doc. 45)(“Motion”). The Courheld a hearing on November 6, 2017he primary issues are
(i) whether Defendants Mike @éd, Jason Green, and David Higlver (collectively “Officers”)
are entitled to qualified immunity on Plaintife&n McGarry’s claim that Wood used excessive
force when he shoved McGarry against his kitclowunter to arrest him; (ii) whether the
Officers maliciously prosecuted McGarry for i8ig, evading, or obstructing a peace officer
and for assaulting a peace officéii) whether the Court shouldismiss the respondeat superior
count against Defendants Board of County Cossioners for the County of Lincoln and the

Lincoln County Sheriff's Department; and (whether the Court should dismiss the remaining
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state law claims. The Court condas that: (i) Wood used excessieece, but he is entitled to
qgualified immunity, because the riglves not clearly established; (the Officers are entitled to
qualified immunity on the malicious prosecuti@ount, because the right was not clearly
established; (iii) Linoln County and Lincoln County’s Sh#is Department cannot be liable
under respondeat superior for 42 U.S.C. § 1983nslaand (iv) the Court declines to exercise
supplemental jurisdiction over McGarry’s remaining state law claim, so dismisses it.
Accordingly, the Court grants the Motion for Bdderal claims and dismisses the state law claim
without prejudice.

FACTUAL BACKGROUND

The Court draws its facts from the Defendastatement of undisputed material facts.
See Motion at 3-5._See alBtaintiff's Response and Suppiog Memorandum to Defendant’s
Motion for Qualified Immunity and SummarJudgment at 1-3, filed April 24, 2017
(Doc. 52)(“Response™).

On May 26, 2014, Officers Wood, Green, dddjhtower responded to a report that
McGarry and his girlfriend -- Thesa Traci -- got into a fight at McGarry’s rural New Mexico
home. _See Motion | 1, at 3 (asserting this)feiting Affidavit of Deputy Mike Wood | 3, at 1
(executed March 14, 2017), fieMarch 15, 2017, (Doc. 45-1)(“¥od Aff.”); Lapel Video of

Deputy Mike Wood at 0:00:00-0:20:47, (datelhy 26, 2014), fled March 15, 2017 (Doc. 45-

The Court notes that the Response does omtain “a concise statemt of the material
facts cited by the movant as to which the namamt contends a genuine issue does exist.”
D.N.M.L.R.-Civ. 56.1(b). The Re®nse also does not nhumber “[d]a@act in dispute,” “refer
with particularity to those podns of the record upon which then-movant relies,” nor “state
the number of the movant's fact that issmlited.” D.N.M.L.R.-Civ. 56.1(b). Under the
D.N.M.L.R.-Civ 56(b), failure to comply with thecal rules can result in the facts being deemed
undisputed. McGarry concededthe hearing that he does ribspute any of the Defendants’
facts. _See Draft Transcript of Motion Proceei Tr. 20:12-20 (Court, Witt). Accordingly, the
Court draws its facts from the Motion.



1)(Attachment 1)(“Wood Video 17). McGarry & suspended police officer whom the Capitan
New Mexico Police Department employed. Séetion 15, at 3 (asserting this fact)(citing
Wood Aff. 7, at 1; Wood Video 1 at 0:05:03-111812-0:14:42).

When the Officers arrived at McGarry’s homgpod approached Traci, who was outside
of the residence, while Greemd Hightower ventured into éhhome to speak with McGatrry.
See Motion 11 2-3, at 3 (asserting this )i@tting Wood Aff. 1 3-5, at 1; Wood Video 1
at 0:00:00-0:20:47). Traci tod/ood that McGarry had chokedrhe previous night and that
she had returned to McGarry’s home to retrieee belongings and her pet lizard. See Motion
19 4, 6, at 3 (asserting this fgctting Wood Aff. {1 6, 8, at 2; Wood Video 1 at 0:00:25-
0:02:18, 0:03:20-45; Lapel Video of Deputy kdi Wood at 0:01:40-0:10:40, (dated May 26,
2014), filed March 15, 2017 (Doc. 45-1)(Attachmeé){‘Wood Video 2”)). Traci also told
Wood that she was afraid of McGarry. See Mot 6, at 3 (citing Wood Aff. { 8, at 2; Wood
Video 1 at 0:00:25-0:02:18, 0:03:20-45; Woddeo 2 at 0:01:40-0:10:40)).

Approximately thirty minutes after the Officers arrived at the home, and while Wood was
helping Traci work through some paperwork, Gégry exited his house while talking on the
phone and told the person with whom he wasakjmg that Traci was lying and “playing the
female card.” Motion { 8, at 4 (asserting this )@iting Wood Aff. 9, at 2; Wood Video 2 at
0:10:37-43). Wood, seeing thitcGarry’s conversation upset dai, ordered McGarry to go
back inside or face arrest.e&Motion T 9, at 4 (asserting tfiét)(citing Wood Af. § 10, at 2;
Wood Video 2 at 0:10:44-0:11:15). McGarry beeaagitated, but retreated into his home. See
Motion § 10, at 4 (assertingishfact)(citing Wood Aff. § 11at 2; Wood Video 2 at 0:10:44-

0:11:15).



Green followed McGarry into the housedapleaded with McGay, who was yellind, to
be calm. _See Lapel Video of Deputy Jageareen at 35:20-43, (dated May 26, 2014), filed
March 15, 2017 (Doc. 45-1)(Attachment 3)(“Greenl&b”); Response at 1{Bot disputing this
fact)® McGarry continued to yell and movedeater another room, upon which Green said to
him, “I can’t have you walk in there. You\@ready advised me you have a gun in the holise.”
Green Video at 35:44-47 (€en). _See Motion at 3-(not disputing this fact). In response,
McGarry yelled at Green: “You v the fucking gun?” Green ¥eo at 35:47-48 (McGarry).
See Motion at 3-5 (not disputingishfact); Response at 1-3 (not disputing this fact). McGarry
moved to the kitchen, picked up a box undernéla¢hkitchen counter anshouted: “It's right
here. ... It's in the fucking box, and you're pointing a gun at me. ... Get the fuck out of my

house!” Green Video at 35:49-38:(McGarry). _See Motion at 3-(not disputing this fact);

?McGarry contends that he spoke “in a loumice” throughout his interaction with the
Officers, because “he had not yestalled his hearing aid” thatay. Response at 2. McGarry
does not cite the record for this assertion, does the record that the Defendants provided
support it. _See Wood. Aff.  1-24, at 1-3; Graédeo at 35:34-36. For example, there are
times when McGarry speaks in a regular regigtee Green Video at 35:34-36, and there are also
times when McGarry'’s facial expression, whileesaning profanities, is consistent with anger or
rage,_see Green Video at 36:02-36:13 (McG&i@et the fuck out of my house!”). Because
McGarry’s fact lacks evidentiary support aride available recorctontradicts McGarry’'s
assertion, the Court will not consider McGarry&ctual assertion fowhy he was speaking
loudly. See Fed. R. Civ. P. 56(¢e)(4).

*The parties do not assert or dités fact, but the Court is not limited to just the facts that
the parties raise. See Fed. R. Civ. P. 56(c) €“Taurt need consider only the cited materials,
but it may consider other materials in the record.”). Because the record supports this fact and
because the parties do not disgtitthe Court will consider it.

*McGarry asserts, without suppothat Green entered therhe “and yelled ‘where’s the
gun at?” Response at 2. The record doessngport this assertion, gsbe Court will not
consider it._See Fed. R. Civ. P. 56(e)(4).



Response at 1-3 (not disputing this factDuring this exchange, Green had drawn his duty
firearm, but holstered it second$ier seeing the boxSee Green Video &5:49-36:04; Lapel
Video of Deputy David Hightoer at 0:048:08-15, (dated May 26, 2014), filed March 15, 2017
(Doc. 45-1)(Attachment 4)(“Hightower Video”))See Motion at 3-5 (not disputing this fact);
Response 1-3 (not disputing this fact). As Mao§gelled at Green tteave his house, McGarry
alternated between pointing his finger at Graed at the door. See €éan Video at 35:54-36:15.
Wood, who was still outside the home, heacdeaming, so he ran inside See Motion
1 12, at 4 (asserting thiact)(citing Wood Aff. { 13, at 2)Vood Video 2 at 0:11:40-53). Wood
was afraid that Green and Higkter were in danger, because knew McGarry had a gun. See
Motion 12, at 4 (asserting this fact)(citing Wosf. 7 13, at 2; Wood \deo 2 at 0:11:40-53).
Wood had been told, however, that the gun wasnttithat there was no ammunition for it. See
Wood Video at 13:10-21 (Traci). As Wood e the kitchen, he saw McGarry standing a few
feet from Green yelling and shaking his fing&ee Motion 13, at 4 (citing Wood Aff. § 14, at
2; Wood Video 2 at 0:11:53-0:11®; Green Video at 0:35:573¥.:25; Hightower Video at
0:048:20-0:50:00). Believing &t McGarry was about toithGreen, Wood grabbed McGarry
from behind in a bear hug, pushed McGarry agdiveskitchen counter, anthter, forced him to
the ground. _See Motion | 15, at 4-5 (asserting féoct)(citing Wood Aff. { 16, at 2; Wood
Video 2 at 0:11:53-0:13:19; Green Video @B5:57-0:37:25; HightoweVideo at 0:48:20-
0:50:00); Response at 3 (notplising this fact). When McQey stopped struggling, Wood then

handcuffed him._See Motion 1,14 4-5 (asserting this fact)(ciy Wood Aff. I 16, at 2; Wood

*According to McGarry, Green pointed his gurvitGarry and yelled@t him to “drop the
weapon!” Response at 2. The record -- specifically the Green Video -- does not support this
assertion, so the Court will not consider it, and will consider the fact it recounts in the text as
undisputed._See Fed. R. Civ. P. 56(e)(4).



Video 2 at 0:11:53-0:13:19; Green Video @B5:57-0:37:25; HightoweVideo at 0:48:20-
0:50:00); Response at 3 (rsputing this fact).

After arresting McGarry, Wood filed a f@rnal Complaint against McGarry for
assaulting a peace officer and resisting, a@dor obstructing an officer.__See Criminal
Complaint at 1, filed March 15, 2017 (Doc. 4g“Criminal Complaint”). On November 16,
2015, a jury acquitted McGarry on batbunts. _See Response at 3.

PROCEDURAL BACKGROUND

McGarry subsequently filed a Complaint f0ivil Rights Violations, filed May 26, 2016,
(Doc. 1)(“Complaint”), which alleges an exsive force claim agast Wood, a malicious
prosecution claim against the Officers, a respanduperior claim agast Lincoln County and
the Lincoln County Sheriff's Department for tkéficers’ acts, and a New Mexico Tort Claims
Act (“NMTCA"), N.M. Stat. Ann. § 41-4-1 to 30glaim against the Officers. See Complaint
19 43-72, at 5-8.

1. The Motion.

On March 15, 2017, the Defendants filed thetiblm. See Motion at 1. The Defendants
argue, as an initial matter, that Green and Hightower are not liable under the NMTCA and for
malicious prosecution, because there is noexnadd that those officers caused the purported

harm. See Motion at 6 n.1 (citing Psihl Thomas, 718 F.3d 1210, 1231 (10th Cir. 2013)he

Defendants also argue that tblaim against the Lincoln CountSheriff's Department fails,

because it is a subdivision of Lincoln CountyeeSViotion at 6 n.1 (citingdunter v. Luna Cty.

Detention Ctr., No. 11-0954 (D.N.M. SeptemberR2612)(Doc. 84)(Vidmar, M.J.)). They also

®They add, however, that, could McGarry dewstrate causation, the claims would still
fail against Green and Hightowernr fthe same reasons that tHay against Wood._See Motion
at6 n.l.



contend that Lincoln County and the Lincoln County Sheriff's Department cannot be liable on
any of the individual claims, because thaye not individuals capable of causing the
constitutional and tort harnadleged. _See Motion at 6, n.1.

The Defendants also argue that Wood didatedirly commit a viation under the Fourth
Amendment of the Constitution of the Unitecat®s of America when Wood pushed McGarry
into the kitchen counteand handcuffed him on the ground. $&sion at 7. They contend that,
under the totality of the circunasices, it was reasonable for Wdodake those actions when he
observed McGarry screaming profanities and sitpkis finger at Green.__See Motion at 7-8.
According to the Defendants, Wood's actiongavall the more reasable, because Wood knew
that McGarry had battered his girlfriend the prior night, McGarry had a temper, and McGarry
had a gun in the home. _See Motion at 8. The mfpts conclude that, Iight of those facts,
and the minimal force that Wood used agaiMsGarry, Wood’s actionglid not violate the
Fourth Amendment. See Motion at 8.

The Defendants aver that there is no UnitedeSt Court of Appeals for the Tenth Circuit
case that has held that a similar use of ferceaking hold of a suspect, forcing him against a
counter, and placing him on theognd to cuff him” -- violates # Fourth Amendment. Motion
at 11. They also aver that the Tenth Circu hald that more force than Wood used was not

excessive. See Motion at 11-(biting Aldaba v. Pickens, 4! F.3d 870, 879 (10th Cir. 2016)).

The Defendants also contend that Wood dot maliciously prosecute McGarry. See
Motion at 14. The Defendants assert thatod/dhvad probable cause to arrest McGarry for
assaulting Green, or resisting, evading, or oloting Wood, so the malicious prosecution claim
fails. See Motion at 14-15. The Defendants endtthat Wood had proba&btause to arrest for

assault when he observed McGarry yelling profanities at Green and waving his hand in Green’s



face. See Motion at 15-16 (citing Benasadv. Shutiva, 2015-NMCA-065, 11 13-14, 350 P.3d

1234, 1241-42). The Defendants argue that Woat grabable cause to arrest McGarry for
resisting, evading, or obstructing an officer, hesga (i) McGarry’s yelling caused Wood to stop
his “investigation” in order tassist Hightower and Wood; (McGarry refused repeated orders
from officers to calm down; and (iii) McGarry had profanities at the Officers. See Motion at
18. The Defendants also argue that no casésewisich demonstrates Wood’s actions clearly
amount to malicious prosetion. See Motion 19-21.

The Defendants argue that McGarry’s resmatdsuperior claim fails against Lincoln
County, becauseréspondeat superior is not available in Sean 1983 cases.” Motion at 21.
They also contend that, to the extent the redpat superior claim relates to the NMTCA, it
fails, because McGarry cannot shtvat any of the Officers comtted any torts._ See Motion at
21. Finally, they contend that the NMTCAath fails, because Wood’'s actions, under the
totality of the circumstances, were reasonable. See Motion at 22.

2. The Response.

McGarry responds that Wood did not hgmembable cause to arrest McGarry. See
Response at 5. He contends that McGarrylbngeand gesturing would not lead a reasonable
officer to believe that McGarry was “resigiinevading, or obstructing a police officer.”
Response at 6-7. He also contends that Ggesard Hightower’s presence in the room with
McGarry makes Wood'’s action less reasonalfiee Response at 7. McGarry argues that the
gun he owned was an antique areyer left the box, so Wood could not have bexsponding to
a danger that the gun pretsth _See Response at 7.

McGarry also contends that Wood used excedsiae. See Response at 7-9. He argues

that, under the_Graham v. Connor, 490 U.S. 3% (1989)(“Graham”) factors, Wood used




excessive force, because: (i) McGarry wasawhmitting a crime; (ilMcGarry’s only actions
were yelling and waving at Green; and (iii) McGawgs not resisting arrest. See Response at 8.
McGarry also argues that Wood caused the sttnabecause he ordered McGarry back into the
home. _See Response at 9. According to MoGdecause Wood caused McGarry to re-enter
the home, Wood is more likely ttave used excessive force. eJResponse at 9 (citing Servier
v. Lawrence, 60 F.3d 695, 699 (10th Cir. 1995)).

3. Reply.

The Defendants argue that, because McGdogs not mention Green or Hightower in
his Response, summary judgment is appropriatethem. _See Reply at 2 n.1. They also
contend that, because McGarry makes no arguorethe respondeat superior and the NMTCA
claims, summary judgment is @opriate on those claims. SBeply at 3 (citing D.N.M.L.R.-
Civ. 7.1). They add that McGarry has not foleavthe summary judgment rules, because he
relied on his pleading in tHeesponse. See Reply at 3.

The Defendants then reiterate their arguments from the Motion. See Reply at 4-11. They
also argue that, because McGarryilfs] to point to the recordto establish excessive force or
malicious prosecution, “the Court must enter Sarydudgment.” Replgit 6 (citing_Margheim
v. Buljko, 855 F.3d 1077, 1087 (10th Cir. 2017)). They also argue that McGarry fails to rebut
the Defendants’ arguments on malicious prasen, because, according to the Defendants,
McGarry must not only negate probable catmethe crime charged, but for “any offense.”
Reply at 7 (emphasis in original). They congrthat, because McGaraygued only that he did
not resist, obstruct, or evade Wood, his malicimasecution claim must fail. See Reply at 7.

The Defendants also argue, again, thaGslicy has pointed to no published Supreme

Court of the United States &merica or Tenth Circuit case, which establishes that Wood



violated McGarry’s clearly estébhed rights. _See Reply at 9-10hey contend that the cases
McGarry cite actually support that there was gumstitutional violation. _See Reply at 9-10

(Cortez v. McCauley, 478 F.3d @8, 1128 (10th Cir. 2007); Servier v. City of Lawrence, 60

F.3d at 700). Finally, they gwe that McGarry presented only a state case on the malicious
prosecution claim, so failed to meet hisdmm under qualified immunity’s second prong. See
Reply at 10-11. The Defendants conclude thaCinart should dismiss all of McGarry’s claims.
See Reply at 11.

4. The Hearing.

The Court held a hearing. See Draft Traqsasi Motion Proceedings (taken November
6, 2017)(“Tr.”)” The Court opened by noting that, on djidi immunity’s clearly established
prong:

The Tenth Circuit is getting reversed [iper cur[iam] opinions. . .. It doesn’t

seem . .. that you can really satisfg tBupreme Court right now on this clearly

established pro[ng], you know's just such a difficlt thing to satisfy the

Supreme Court. They say they’re not lieigg a case on point, but the reality is |

think they’re getting very close to that and that'’s just difficult to do in these cases.

... [T]hat’'s not what I think the lawhsuld be. And I thinkhey’re pretty much

making 1983 a pretty difficult area for usdevelop constitutional law in. So I'm

sympathetic to what the plaintiffs areyssy about clearly established . .. [but] I

think this one may be one of those whére very difficult for the plaintiff to

point to a clearly established law.
Tr. at 2:12-3:8 (Court). The Cdualso noted that the factseaundisputed._See Tr. at 4:2-5
(Court).

The Defendants agreed with the Court’s aeltgrization of the clearly established prong.

See Tr. at 4:19-23 (Martinez)(“[Wém you look at the facts, theest isn’t an obvious case that

would have put deputy Woods ontioe that [Wood’s] action . . . euld violate theplaintiff, Mr.

"The Court's citations to the hearing tranptriefer to the courreporter’'s original,
unedited version. Any final transcript may contslightly different pagand/or line numbers.
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McGarry’s Fourth Amendment right.”). The Counowever, turned the Defendants to the facts
and noted that the sdtion gave it pause

in the sense that Wood comes in and seesomebody yelling . . . he doesn’t

see ... any violence yet. ... [Pdiofficers have to be prepared for people

cursing at them and yelling at themnd\people have a FireBimendment right in

this country to do those sort of thing€an they then just turn around and start

slamming people to the floor?
Tr. at 5:3-11 (Court). The Defenuta rejoined thathe proper inquiry is ttbok at the facts with
“the lens of what Deputy Wood knew at the tiared just prior to enteng the house.” Tr. at
5:14-16 (Martinez). The Defendis argued that the factdemonstrate that Wood knew:
(i) McGarry had choked his girlfriend the prioight; (ii) McGarry had a weapon in the house;
and (iii) McGarry was within a foodnd a half of Green screaming profanities. See Tr. at 5:17-
25 (Martinez). The Court asked ®ther there is any case “in igh the police officer has been
allowed to use physical force when there has leoontact or violence, [or] weapon shown.”
Tr. at 7:8-11 (Court). The Defendantsutd point to no analogous cases where qualified
immunity was granted on whether the rightswaiolated, but argued that there are cases
suggesting the right is not cleastablished._See Tr. at 7:14-8 (Martinez)(citing Aldaba v.
Pickens, 844 F.3d at 879). The Defendantsedghowever, that there was no excessive force,
because

[w]lhat Wood did is he wrapped his araa®und Mr. McGarry in an effort to calm

the situation down. And as he wentmap his arms, well Mr. McGarry then, the

video will show appears to push off the officer, appears to resist, and that’s really

at that point where Mr. McGarry gets pesl into the counteand then onto the

floor.

Tr. at 9:11-18 (Martinez). It added that angar situation occurred in_Gallegos v. City of

Colorado Springs, 114 F.3d 1024, 1026 (10th Cir. 1997), where an officer “took down a suspect

believing the suspect would strikkaother officer.” Tr. at 1@:7 (Martinez). The Defendants

-11 -



then retreated from its briefing position treimmary judgment was automatically required,
because McGarry had not cited to a record opthtced facts: “[T]he Cotmvould still have to
establish that there is no genuissue of fact as to the underlying claim being brought.” Tr. at
14:10-12 (Martinez).

McGarry rejoined that the facts demonstrate excessive force, because McGarry had long
ago been separated from Traci, and the tworaiffeeers in the room -- Green and Hightower --
“were two armed Lincoln County deputies.Tr. at 17:12-13 (Witt). _See id. at 16:13-18:8
(witt). McGarry conceded, however, that hisp@sdeat superior claimifa and that the Court
should dismiss his state claims if it grants sumymadgment on his federal claims. See Tr. at
18:11-13 (Witt);_id. at 21:9-11 (Witt). McGarry also conceded that, “[w]ith regard to the clearly
established [inquiry], | agree wittmne Court that | certainly could not find any cases that were
directly on point.” Tr. at 19:21-24 (Witt).

Returning to the excessive force claim, McGarry argued that he was not violent in the
kitchen and that he did not draw a weapon. Beet 19:14-16 (Witt). He also argued that
yelling and shaking a finger at anfficer’'s face is not enougto establish probable cause for
resisting, evading, or obstructing an officer. See Tr. at 24:5-10 (Witt). He added that those
actions do not make it reasonable for Woottdokle[]” McGarry. Tr. at 25:5-7 (Witt).

The Defendants countered that officers “ddrdve to wait [for the] glint of steel before
taking action.” Tr. at 25:22-23 (Martinez). ftllows, according to the Defendants, that Wood
did not have to wait for McGarry to punch Grefen Wood to reasonably grab McGarry and
force him to the ground. See Tr. at 26:3-7 (Marfinekhe Court asked “isn't it a fairly strong
inference that no force was necegsé|] the two police officers inside the house that had been

there for some time weren'’t using it.” Tr.2%:7-10 (Court). The Defendts rejoined that the

-12 -



other officers’ failure to act “isn’a factor that we need to loak,” because the relevant inquiry

is what Wood knew at the time. Tr. at 29:28:2 (Martinez)(cing White v. Pauly, 137

S. Ct. 548, 551-52 (2017)). The Court concludedigpaling its inclination that it would grant
the motion on qualified immunity’s clearly ebtshed prong, but that it would decide the
constitutional prong, and that it needed to givat prong some thought. See Tr. at 30:7-31:14
(Court).

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nouyee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of’lafsed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show[ing] tht there is an absence ofigance to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M. 2013)

(Browning, J.)(quoting Bacchus Indus., Inc. v. Aryndus., Inc., 939 F.2d at 891). See Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). “If thmeving party will bear the burden of

persuasion at trial, that party must supportritgion with credible evidence -- using any of the
materials specified in Rule 56(c) -- that would entitk® a directed verdict if not controverted at

trial.” Celotex Corp. v. Catrett, 477 U.S.381 (Brennan, J., dissenting)(emphasis in origihal).

The party opposing a motion for summary jodmt must “set forth specific facts

showing that there is a genuine issue for trialoathose dispositive matters for which it carries

8Although the Honorable William J. Brennan, Jssociate Justice of the Supreme Court
of the United States, dissented_ in Celotex Coratrett, this sentence veidely understood to
be an accurate statement of the. See 10A Charles Allen Vgt & Arthur R. Miller, Federal
Practice and Procedure 8§ 2727430 (3d ed. 1998)(“Although th€ourt issued a five-to-four
decision, the majority and dissent both agragdo how the summary-judgment burden of proof
operates; they disagreed astiw the standard was appliedthe facts of the case.”).

-13 -



the burden of proof.”_Applie&enetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries
the burden of proof.”). Rule 56(c)(1) provides: frarty asserting that a fact. . . is genuinely
disputed must supportehassertion by . . . citing to particulparts of material in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those rda for purposes of the motion only), admissions, interrogatory
answers, or other materials.” Fed. R. Civb8(c)(1). It is not enough for the party opposing a
properly supported motion for sunany judgment to “rest on memdlegations or denials of his

pleadings.” _Anderson v. Liberty Lobby, Inc., 4WUIS. at 256. _See Abercrombie v. City of

Catoosa, 896 F.2d 1228, 1231 (10th Cir. 199M}eson v. United States, 622 F.2d 516, 519

(10th Cir. 1980)(“However, once a properly poped summary judgment motion is made, the
opposing party may not rest on thiéegations contained in hismplaint, but must respond with
specific facts showing the existence of a genuine factual issue to be tried.”)(citation omitted).
Nor can a party “avoid summary judgment bypeaating conclusory opinions, allegations

unsupported by specific facts, oresplation.” _Colony Nat'l Ins. Co. v. Omer, 2008 U.S. Dist.

LEXIS 45838, at *1 (D. Kan. 2008)@®inson, J.)(citing Argo v. Blue Cross & Blue Shield of

Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006); Fed. R. Civ. P. 56(¢)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either

party.” Anderson v. Liberty Lobby, Inc., 477 U&. 250. A mere “satilla” of evidence will

not avoid summary judgment. Vitkus ve&rice Co., 11 F.3d at 39 (citing Anderson V.
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Liberty Lobby, Inc., 477 U.S. at 248). Rather, there must be sufficient evidence on which the

fact finder could reasonably find for the nonmayparty. _See Anderson v. Liberty Lobby, Inc.,

477 U.S. at 251 (quoting Schuylkill & Dauphimprovement Co. v. Munson, 81 U.S. 442, 448

(1871)); Vitkus v. Beatrice Co., 113¢ at 1539. “[T]here is no ewdce for trialunless there is

sufficient evidence favoring the noowing party for a jury to return a verdict for that party. If
the evidence is merely colorable . . . or issighificantly probative, . . . summary judgment may

be granted.”_Anderson v. Liberty Lobby, Ind77 U.S. at 249 (citations omitted).

When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igke the evidence, but to assess the threshold issue

whether a genuine issue exists as to mateaetsfrequiring a trial. See_Anderson v. Liberty

Lobby, Inc., 477 U.S. at 249. Second, the ultimaeddrd of proof is relevant for purposes of
ruling on a summary judgment,duthat, when ruling on a sunamy judgment motion, the court
must “bear in mind the actual quantum and quadt proof necessary to support liability.”

Anderson v. Liberty Lobby, Inc.,7% U.S. at 254. Third, theoart must resolve all reasonable

inferences and doubts in the nonmoving party’s faand construe all evéahce in the light most

favorable to the nonmoving party. Seant v. Cromartie, 526 U.S. 541, 550-55 (1999);

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255 (“The evidence of the non-movant is to be

believed, and all justifiable infenees are to be drawn in his/éa.”). Fourth, the court cannot

decide credibility issues. See Andmrs. Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Supmre@ourt of the United States of America

concluded that summary judgment was appat@ where video evidence “quite clearly
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contradicted” the plaintiff's version of theadts. 550 U.S. at 378-81. The Supreme Court
explained:

At the summary judgment stage, facts mstviewed in the light most favorable
to the nonmoving party only if there is a fgene” dispute as to those facts. Fed.
Rule Civ. Proc. 56(c). As we hawmphasized, “[w]hen the moving party has
carried its burden under Rule 56(c), dfgponent must do more than simply show
that there is some metaphyaicdoubt as to the materifdcts . . . . Where the
record taken as a whole could not lemdational trier of fact to find for the
nonmoving party, there is no ‘genuinesue for trial.” _Matsushita Elec.
Industrial Co. v. Zenith Radio Corp475 U.S. [at] 586-587 . . . (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otheneisproperly supported motion for summary
judgment; the requiremem$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.@at] 247-248 . . . . When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

Scott v. Harris, 550 U.S. at 380 (emphases inimalyy Applying these standards to a factual
dispute over whether the plaifftrespondent “was driving in sudashion as to endanger human
life,” the Supreme Court held th#he plaintiff-respondent’s “version of events is so utterly
discredited by the record that no reasonable gayld have believed him.” 550 U.S. at 380.
Thus, the Supreme Court concluded, “[tlhe Gafr Appeals should not have relied on such
visible fiction; it should haveriewed the facts in the light gieted by [a] videotape,” which
showed the plaintiff-respondedriving extremely dangeusly. 550 U.S. at 381.

The United States Court of Appeals for thenth Circuit applied this doctrine in

Thomson v. Salt Lake County, 584 F.3d 180dth Cir. 2009), and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more

specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of

the facts.” _York v. @y of Las Cruces, 523 F.3d 1205, 1210 (10th Cir.
2008)(quoting Scott, 550 U.S. at 380); see &state of Larsen ex rel. Sturdivan
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v. Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 (bracketisted). “The Tenth Circuit, in Rhoads

v. Miller, [352 F. App’x 289 (10ttCir. 2009)(Tymkovich, J.)(unpublished)gxplained that the
blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 Supp. 2d 1222, 1249 (D.N.M. 2010)(Browning,

J.)(citation omitted), aff'd, 499 F. App’'x 771 (2012).

In evaluating a motion for summarydgment based on qualified immunity, we
take the facts “in the light nsb favorable to the partysserting the injury.”_Scott

v. Harris, 550 U.S. 372, 377 (2007). “hi$ usually means adopting . . . the
plaintiff's version of thefacts,” id. at 378, unless thatersion “is so utterly
discredited by the record that no reasoeghty could have believed him,” id.

at 380. In_Scott, the plaintiff's tesony was discredited by a videotape that
completely contradicted higersion of the events. 550 U.S. at 379. Here, there is
no videotape or similar evidence in the mecto blatantly comadict Mr. Rhoads’
testimony. There is only leér witnesses’ testimony tappose his version of the
facts, and our judicial system leaves credibility determinations to the jury. And
given the undisputed fact of inyr Mr. Rhoads’ alcoholism and memory
problems go to the weight of his testimony, not its admissibility . . . . Mr. Rhoads
alleges that his injuries resulted fraanbeating rendered ithiout resistance or
provocation. If believed by the jury, thevents he describes are sufficient to
support a claim of violation of clearlystablished law under Graham v. Connor,
490 U.S. 386, 395-96 (1989), and this court’s precedent.

Rhoads v. Miller, 352 F. Apg’at 291-92. _See Lymon v. Aramark Corp., 728 F. Supp. 2d at

1249-50 (quoting Rhoads v. Miller, 352 F. Appat 291-92). In aconcurring opinion in

®Rhoads v. Miller is an unpublisd Tenth Circuit opinion, buhe Court camely on an
unpublished Tenth Circuit opinion the extent its reasodeanalysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persuasi value.”). The Tenth Circuibas stated: “In this circuit,
unpublished orders are not binding precedent, . .. and . . . citation to unpublished opinions is not
favored. . .. However, if an unpublished opinion has persuasive value with respect to a
material issue in a case and would assist thet couts disposition, we allow a citation to that
decision.” _United States v. Austin, 426 F.3®&21274 (10th Cir. 2005). The Court concludes
that Rhoads v. Miller, Lobozzo v. Colo. Depf Corr., Painter v. City of Albuquerque,
Youbyoung Park v. Gaitan, White v. Martin, and Céem Colombe have persuasive value with
respect to a material issue, and will assist @ourt in its preparation of this Memorandum
Opinion and Order.
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Thomson v. Salt Lake County, the Honorable Jerdmidolmes, United States Circuit Judge for

the Tenth Circuit, stated that courts must ®éust on the legal queshoof qualified immunity
and “determine whether plaiffts factual allegations are suffently grounded in the record
such that they may permissibly comprise the ersg of facts that wilserve as the foundation
for answering the legal questidrefore the court,” before inquiring into whether there are
genuine issues of material fact for reswn by the jury. 584 F.3d at 1326-27 (Holmes, J.,

concurring)(citing _Goddard v. Urrea847 F.2d 765, 770 (11th Cir. 1988)(Johnson, J.,

dissenting))(observing thagven if factual disputes exist, “tbe disputes arerglevant to the
qualified immunity analysis because that analgssumes the validity of éhplaintiffs’ facts”).

LAW REGARDING QUALIFIED IMMUNITY

Qualified immunity recognizes the “need to mitofficials who are required to exercise
their discretion and the related public interesentouraging the vigorous exercise of official

authority.” Harlow v. Fitzgerald, 457 U.S0@, 807 (1982). “Qualified immunity protects

federal and state officials from liability forgtiretionary functions, andom ‘the unwarranted
demands customarily imposed upon those deferaliogg drawn-out lawsu’” Roybal v. City

of Albuquerque, No. 08-0181, 2009 WIL1329834, at *10 (D.N.M. April 28,

2009)(Browning, J.)(quoting Siegert v. Gilley, 500S. 226, 232 (1991)). The Supreme Court

deems it “untenable to drawdistinction for purposes of imamity law between suits brought
against state officials under 8 1983 and sbitsught directly under ¢ Constitution against

federal officials.” Butzv. Economou, 438 U.S. 478, 504 (1978). See Bivens v. Six Unknown

Named Agents of Federal Bureau of Ndicsy 403 U.S. 388, 392 (1971)(“Bivens”). “The

gualified immunity analysis is the same whettier claims are broughnhder Bivens or pursuant

to the post-Civil War Civil Rigttt Acts.” Breidenbach v. Bish, 126 F.3d 1288, 1291 (10th Cir.
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1997), overruled on other grounds as recogniae@urrier v. Doran, 242 F.3d 905 (10th Cir.

2001).

Under § 1983 -- invoked in this case -- anddBis, a plaintiff may seek money damages
from government officials who have violated lois her constitutional or statutory rights. To
ensure, however, that fear of liability will naairfduly inhibit officials in the discharge of their

duties,” Anderson v. Creighton, 483 U.S. 635, 638 (1987), the officials may claim qualified

immunity; so long as they have not violatad“clearly establishedtight, the officials are

shielded from personal liability, Harlow Fitzgerald, 457 U.S. 800, 818 (1982).

That means a court can often avoid rulingttos plaintiff's claim that a particular
right exists. If prior case law has ndearly settled the ght, and so given

officials fair notice of it,the court can simply gmiss the claim for money
damages. The court need never decidethdr the plaintiff's claim, even though
novel or otherwise unsettled, in fact has merit.

Camreta v. Greene, 563 U.S. 692, 705 (2011).

Qualified immunity shields government offdts from liability where “their conduct does
not violate clearly established statutory onsfitutional rights of which a reasonable person

would have known.” _Pearson v. Callahan, 555.lat 231 (quoting Harlow v. Fitzgerald, 457

U.S. at 818). Qualified immunity also shigldfficers who have “reasonable, but mistaken
beliefs,” and operates to proteofficers from the sometimes “hazy border[s]’ of the law.

Saucier v. Katz, 533 U.S. 194, 205 (2001). Whetefendant asserts qualified immunity, the

plaintiff must demonstrate: (i) that the defendamictions violated his or her constitutional or
statutory rights; and (ii) thathe right was clearly established at the time of the alleged

misconduct._See Riggins v. Goodman, 572 F.3d 1101, 1107 (10th Cir. 2009).

1. Procedural Approach to Qualified Immunity.

The Supreme Court recently reited the proper procedure for lower courts to evaluate a
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qgualified immunity defense. In Pearson v. Calahthe Supreme Court held that lower courts

“should be permitted to exercise their sound réisan in deciding which of the two prongs of
the qualified immunity analysis should be addrdsBest in light of the circumstances of the
particular case at hand.” 555 U.S. at 236.e Bupreme Court also noted that, while no longer

mandatory, Saucier v. Katz’ protocol -- by whicleaurt first decides if the defendant’s actions

violated the Constitution, and @h the court determines if ghright violated was clearly

established -- will often be beneficial. SesaPson v. Callahan, 555 U.S. at 241. In rejecting the

prior mandatory approach, the8eme Court recognized that tjgre are cases in which it is

plain that a constitutional righs not clearly established butrfrom obvious whether in fact

there is such a right,” and that such an apprbactens district court anmburts of appeals with

“what may seem to be an essentially academic exercise.” 555 U.S. at 237. The Supreme Court
also recognized that the prior mandatorgp@ach “departs fromthe general rule of
constitutional avoidance and rugsunter to the older, wiseudicial counsel not to pass on
guestions of constitutionality unless suchjudétation is unavoidable.” 555 U.S. at 241

(alterations omitted)._ See Reichle v. Hovgr66 U.S. 658, 664 (2012)(affirming Pearson v.

Callahan’s procedure and noting that deciding gedlifmmunity issues othe basis of a right
being not “clearly establisheddy prior case law “comports withur usual reluctance to decide
constitutional questns unnecessarily”).

The Supreme Court recognizes seven circurasawhere district courts “should address

»10

only”™ the clearly established prong of the qualified immunity analysis: when (i) the first,

n Camreta v. Greene, the Supreme Coumesghat confusingly, ates that there are
seven circumstances in which the district cotstsould address onlythe clearly established
prong, but, in the same sentence, notes that aectbe violation prong is left “to the discretion
of the lower courts.”_Camreta v. Greene, 563 iSZ/07. In_Kerns \Bader, the Tenth Circuit
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constitutional violation question “is so factboutiht the decision provides little guidance for
future cases”; (ii) “it appears that the gtien will soon be decided by a higher court”;
(i) deciding the constitutiolaquestion requires “amncertain interpretation of state law”;
(iv) “qualified immunity is asserted at the pl@agl stage,” and “the precise factual basis for the
... claim ... may be hard tdentify”; (v) tackling the first elemnt “may create a risk of bad
decisionmaking,” because of inadequate hbmggfi(vi) discussing both elements risks “bad
decisionmaking,” because the court is firmly cowe that the law is nalearly established and

is thus inclined to give littlehought to the existee of the constitutiomaight; or (vii) the
doctrine of “constitutional avoidance” suggests tisdom of passing on the first constitutional
guestion when “it is plain that a constitutional right is not clearly established but far from

obvious whether in fact there is such a rigl€erns v. Bader, 663 F.3d 1173, 1180-81 (10th Cir.

2011)(quoting_Pearson v. Callahan, 555 U.S. at4236- Regarding the last of these seven

circumstances, the Supreme Qodoas clarified that courts may “avoid avoidance” and address
the first prong before the second prong in saBwolving a recurring fact pattern, where
guidance on the constitutionality thfe challenged conduct is necessary, and the conduct is likely

to face challenges only in the qualified immurigntext. _Camreta v. Greene, 563 U.S. at 706-

707. See Kerns v. Bader, 663 F.3d at 1¥81Courts should think cafully before expending

interpreted_Camreta v. Greene t@an that district courts arestacted from considering the
violation prong in seven particular circurastes._See Kerns v. Bader, 663 F.3d 1173, 1180-81
(10th Cir. 2011). The Supreme Court, howeVes not stressed the seven circumstances as
mandatory. Instead, it has retgrreaffirmed only that lowecourts “should think hard, and
then think hard again before addressing botHiftrhimmunity and the merits of an underlying
constitutional claim.” _Digict of Columbia v. Wesby, BS. Ct. 577, 589 n.7 (2018). This
language suggests that the inqu#gtill discretionay, although the Court’s discretion should be
exercised carefully.

Yn Kerns v. Bader, the Tenth Circuit revergbe Court’s decision that an officer was
not entitled to qualified immunity, noting thatetiCourt “analyzed both aspects of the qualified
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immunity test before agreeing” with the plafhthat the qualified immunity defense did not
protect the officer. 663 F.3d at 1183. réversing, the Tenth Circuit stated:

Because we agree with Sheriff White tme latter (clearly established law)
guestion, we reverse without addressihg former (constitutional violation)
guestion. And we pursue this course because doing so allows us to avoid
rendering a decision on important and contentious questions of constitutional law
with the attendant needlegsntirely avoidable) rislof reaching an improvident
decision on these vital questions.

663 F.3d at 1183-84. The Tenthr€iit did not analyze whethehe officer violated the
plaintiff's constitutional rights and stated thg@iidance on the particular constitutional issue
would be more appropriate in a case not v qualified immunity: “Neither do we doubt
that the scope of the Constitution’s protectiondqguatient’s hospital records can be adequately
decided in future cases where the qualified unity overlay isn’t in play (e.g., through motions
to suppress wrongly seized records or claimsrfumctive or declaratory relief).” 663 F.3d at
1187 n.5. On remand, the Court stated:

While the Court must faithfully follow th&enth Circuit’'s deaions and opinions,

the Court is troubled by this statement and the recent trend of the Supreme
Court’s hesitancy in § 1983 actions #&mldress constitutional violations. A
Reconstruction Congress, after the CWdar, passed § 1983 to provide a civil
remedy for constitutionatiolations. _See Mitchum v. Foster, 407 U.S. 225, 238-
39 (1972). In Mitchum v. Fostethe Supreme Court explained:

Section 1983 was originally § 1 of the Civil Rights Act of 1871 ... and
was enacted for the express purpose of “enforc(ing) the Provisions of the
Fourteenth Amendment.” The predecessor of § 1983 was thus an
important part of the basic alterationour federal system wrought in the
Reconstruction era through federdegislation and constitutional
amendment.

407 U.S. at 238-39. Congress did not gawould remedy on violations of
“clearly established” law, but that:

[e]very person who, under color ohya statute, ordinace, regulation,
custom, or usage, of any State orritery or the District of Columbia,
subjects, or causes to Isebjected, any citizen of the United States or
other person within the jurisdiction tle&f to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an actionlatv, suit in equity, or other proper
proceeding for redress, except thataiy action brought against a judicial
officer for an act or omission taken such officer’s judicial capacity,
injunctive relief shall not be gramteunless a declaratory decree was
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violated or declaratgrrelief was unavailable.

42 U.S.C. § 1983. The Supreme Court esgthbtl the qualified immunity defense
in Pierson v. Ray, 386 U.S. 547 (1967), anldl heat officials were not liable for
constitutional violations where they reasbly believed that their conduct was
constitutional._See E. Clarke, Saffddahified Sch. Dist. No. 1 v. Redding: Why
Qualified Immunity is a Bor Fit in Fourth Amendment School Search Cases, 24
B.Y.U. J. Pub. L. 313, 329 (2010). The Supreme Court first introduced the
“clearly established” prong ireference to an officergood faith and held that a
compensatory award would only be appraerid an officer “acted with such an
impermissible motivation or with suctlisregard of the fidividual’s] clearly
established constitutionalghits that his action cannaasonably be characterized
as being in good faith.”_Wood v. Strickland, 420 U.S. 308, 322 (1975). In
Harlow v. Fitzgerald, when the Suprer@®urt moved to an objective test, the
clearly established prong became a pérthe qualified immunity test. See 457
U.S. at 818 (“We therefore hold ah government officials performing
discretionary functions generally are dtiedl from liability for civil damages
insofar as their conduct does not vielatlearly established statutory or
constitutional rights.”). ltseems ironic that the fedémourts would restrict a
congressionally mandated remedy for cdostinal violations -- presumably the
rights of innocent people -- and discage case law development on the civil
side -- and restrict case law developmnmotions to suppress, which reward
only the guilty and is a judicially create rather than legislatively created,
remedy. Commentators have noted tlfd)ver the past thee decades, the
Supreme Court has drastically lindtethe availability of remedies for
constitutional violations inéxclusionary rule litigation in a criminal case, habeas
corpus challenges, and civil litigah under 8 1983. J. Marceau, The Fourth
Amendment at a Three-Way Stop, 8%a. L. Rev. 687, 687 (2011). Some
commentators have also encourageddbwrts to drop the suppression remedy
and the legislature to provide more -- tegs -- civil remedies for constitutional
violations. See Christopher Slobogi Why Liberals Should Chuck the
Exclusionary Rule, 1999 U. lll. LRev. 363, 390-91 (1999)(“Behavioral theory
suggests that the exclusionamyle is not very efféeve in scaring police into
behaving. ... These theories also sugtesta judicially administered damages
regime . .. would fare significantly bett at changing beker at an officer
level.”); Hon. Malcolm R. Wilkey, _Onstitutional Alternatives to the
Exclusionary Rule, 23 S. Tex. L.J. 5339 (1982)(criticizing the exclusionary
rule and recommending altaatives). In_Hudsorv. Michigan, 547 U.S. 586
(2006), the Supreme Court noted that civiheglies were a viable alternative to a
motion to suppress when it Idethat the exclusionaryule was inaplicable to
cases in which police officers violate the Fourth Amendment when they fail to
knock and announce their presence tefentering._See 547 U.S. at 596-97.
Rather than being a poor or discouraged means of developing constitutional law,
§ 1983 seems the better and preferable @tsento a motion to suppress. It is
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‘scarce judicial resources’ togelve difficult and novel questions of constitutional or statutory

interpretation that will ‘have neffect on the outcome of the case.” Ashcroft v. al-Kidd, 563

U.S. 731, 735 (2011)(quoting Pearson v. Callabab,U.S. at 236-37). See Camreta v. Greene,

563 U.S. at 707 (“In general, courts should thnakd, and then think hard again, before turning
small cases into large ones.”). The Tenth @iravill remand a case to the district court for
further consideration when the district court has given only cursory treatment to qualified

immunity’s clearly established prongee Kerns v. Bader, 663 F.3d at 1182.

2. Clearly Established Rights.

To determine whether a right was clearly bBbshed, a court must consider whether the
right was sufficiently clear that a reasonable government employee would understand that what

he or she did violated a right. See Casey. Las Vegas Indep. Sch. Dist., 473 F.3d 1323, 1327

(10th Cir. 2007). *“A clearlyestablished right is generallyefined as a right so thoroughly

developed and consistently recognized under theofathie jurisdiction as to be ‘indisputable’

and ‘unquestioned.” _Lobozzo v. Colo. Depf Corr., 429 F. App’x. 707, 710 (10th Cir.

2011)(unpublished)(quoting &ibon v. Mitchell, 720 F.2d 162, 172-73 (D.C. Cir. 1983)).

“Ordinarily, in order for the law to be clegréstablished, there must be a Supreme Court

interesting that the current Supreme Gaurd Tenth Circuit appear more willing
to suppress evidence and let criminafedeants go free, than have police pay
damages for violations oihnocent citizens’ civil righg. It is odd that the
Supreme Court has not adopted a tjeastablished prong for suppression
claims; it seems strange to punish sogifor police violéing unclear law in
criminal cases, but protect municipalities from damages in 8 1983 cases.

Kerns v. Bd. of Comm’rs, 888 F. Supp. 2d 1176, 1224 n.36 (D.N.M. 2012)(Browning, J.),
abrogated on other grounds as recognizeddasi v. Brown, No. 13-0183, 2014 WL 936835, at
*9 n.24 (D.N.M. Feb. 28, 2014)(Browning, J.).eé&SRichard E. Myers, Fourth Amendment
Small Claims Court, 10 Ohio St. J. Crirh. 571, 590-97 (2013)(arguy that municipalities
should establish small-claims courts to adjudigadlice officers’ FourttAmendment violations

and award monetary judgments).
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or Tenth Circuit decision on point, or the cleadgtablished weight of authority from other

courts must have found the lawlte as the plaintiff maintairis.Currier v. Doran, 242 F.3d at

923 (10th Cir. 2001)° “In determining whether the rightas ‘clearly established,” the court
assesses the objective legal reasonableness attibe at the time of the alleged violation and
asks whether ‘the contours of the right [wesaificiently clear that aeasonable official would

understand that what he is doing violates tigiit.”” Holland ex rel. Overdorff v. Harrington,

268 F.3d at 1186 (alteration in original)(quotingu8ar v. Katz, 533 U.S. at 202). A court

should inquire “whether the law put officiatm fair notice that th described conduct was
unconstitutional” rather than engage in “a sr&yer hunt for cases with precisely the same

facts.” Pierce v. Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004).

The Supreme Court has clarified that quatifimmmunity’s clearly established prong is a
very high burden for the plaintiff: “A Government official’s conduct violates clearly established
law when, at the time of the challenged condud,dbntours of a right asufficiently clear that
every reasonable official would have understood that what he is doing violates that right.”

Ashcroft v. al-Kidd, 563 U.S. at 741. “In othewords, ‘existing precedent must have placed the

statutory or constitutionajuestion beyond debate.” Reiehl. Howards, 132 S. Ct. at 2093

(quoting Ashcroft v. al-Kidd, 563 U.S. at 741):The operation of this standard, however,

depends substantially upon the level of generalityvhich the relevant ‘legal rule’ is to be

identified.” Anderson v. Creightod83 U.S. at 639. “The general proposition, for example, that

an unreasonable search or seizure violatesdaheh-Amendment is of little help in determining

'2The Supreme Court has not yatopted the standattat a Court ofAppeals decision
can be a source of clearly established law. [Hstict of Columbia v. Wesby, 138 S. Ct. at 591
n.8. It has, however, allowed the standardetoain intact for years without disturbing Bee,
e.g., Reichle v. Howard, 566 U.S. at 665-66.
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whether the violative nature glarticular conduct iglearly established.”Ashcroft v. al-Kidd,

563 U.S. at 742. The level of generality at whicé legal rule is defined is important, because
gualified immunity shields officers who have “reaable, but mistaken beliefs” as to the
application of law to facts and operates totpct officers from the sometimes “hazy border|[s]”

of the law. Saucier v. Katz, 533 U.S. at 205.

“[A] case on point isn’'t requikk if the impropriety of thelefendant’s conduct is clear
from existing case law,” but the law is not cleaghtablished where “astinction might make a

constitutional difference.”_Kerns v. Bader, 663d at 1188. In Kerns v. Bader, dealing with

the search of a home, the Tenth Circuit explaithat the relevant quisn “wasn’t whether we
all have some general privacytenest in our home,” but “whegh it was beyond debate in 2005
that the officers’ entry and search lacked lggsiification.” 663 F.3d a1183 (emphasis added).
Furthermore, “general statemenfsthe law are not inherently incalple of giving fair and clear
warning.” Hope v. Pelzer, 536 U.S. 730, 741 (2002).

Although the Tenth Circuit has recognizedslading scale for qualified immunity’s

clearly established ingui, see Casey v. City of Federal Heights, 509 F.3d 1278, 1284 (10th Cir.

2007)("We have therefore adopted a slidisgale to determine when law is clearly
established.”), the TemtCircuit may have sincevalked back its holding that a sliding-scale is

the appropriate analysis. See Aldaba ekéns, 844 F.3d 870, 876 (10th Cir. 2016)(“Aldaba

II"). In Aldaba IlI, the TenthCircuit reconsidered its rulingdm Aldaba v. Pickens, 777 F.3d

1148 (10th Cir. 2015)(“Aldaba I"}hat officers were entitled to qualified immunity after the

Supreme Court vacated its decision in ligtMullenix v. Luna, 136 S. Ct. 305 (2015)(per

curiam). In concluding that théhad previously erreth Aldaba |, the Tenth Circuit determined:

We erred . .. by relying on excessivedmrcases markedly different from this
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one. Although we cited Graham, 490 U386 (1989) to lead off our clearly-
established-law discussion, we did not jtegpeat its general rule and conclude
that the officers’ conduct had violated itlnstead, we turned to our circuit's
sliding-scale approach measuring degesgregiousness in affirming the denial
of qualified immunity. We also relieoh several cases resolving excessive-force
claims. But none of those cases réshpinvolved a situation as here.

Aldaba 11, 844 F.3d at 876. The Tenth Circuittfier noted that its slidg-scale approach may
have fallen out of favor, because the sliding-stedérelies, in part, oHope v. Pelzer, 536 U.S.
at 739-41, and the Supreme Court’s most recerifiggaimmunity decisions do not invoke that
case._See Aldaba Il, 844 F.3d at 874 n.1. The Tenth Circuit explained:

To show clearly established law, tHepe Court did not reque earlier cases with
“fundamentally similar” factsnoting that “officials can 8t be on notice that their
conduct violates established law even in novel factual circumstancksat
741[]. This calls to mind our slidingzale approach measuring the egregiousness
of conduct.See Morris v. Noe, 672 F.3d 1185, 1196 (10th Cir. 2012). But the
Supreme Court has vacated our opinion taeré remanded for us to reconsider
our opinion in view oMullenix, which reversed the Fift@ircuit after finding that

the cases it relied on were “simply too faaty distinct to speak clearly to the
specific circumstances here.” 136 S. Ct342. We also note that the majority
opinion inMullenix does not citédope v. Pelzer, 536 U.S. 730, [] (2002). As can
happen over time, the Supreme Court might be emphasizing different portions of
its earlier decisions.

Aldaba Il, 844 F.3d at 874 n.1. Since Aldabatlle Supreme Court has reversed, per curiam,

another qualified immunity desibn by the Tenth Circuit. _See White v. Pauly, 137 S. Ct. 548,

551 (2017)(per curiam). In concluding that peliofficers were entitled to qualified immunity,
the Supreme Court emphasized: “As this Couplared decades ago, the clearly established

law must be ‘particularized’ to the facts okthase.” White v. Pauly, 137 S. Ct. at 552. With

that principle in mind, the Supreme Court expéal that the Tenth Cio@t “panel majority
misunderstood the ‘clearly established’ analyfidailed to identifya case where an officer
acting under similar circumstances as Officerit/lwas held to have violated the Fourth

Amendment.” _White v. Pauly, 137 S. Ct. at 5%e District of Columbia v. Wesby, 138 S. Ct.
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at 591 (“Tellingly, neither the panel majorityor the partygoers ke identified a single
precedent -- much less a controlling case or robust consensus of cases -- finding a Fourth
Amendment violation under similar circumstantes Although the Suggme Court noted that

“we have held that Tennessee v. |Garner[, 471 U.S. 1 (1985)]Jand Graham do not by
themselves create clearly established law outanl@bvious case,” it concluded “[t]his is not a

case where it is obvious that there wagdadation of clearlyestablished law undé&sarner and

Graham.” 137 S. Ct. at 55%

BIf a district court in New Mexico is trying as it does diligently and faithfully -- to
receive and read the unwritten signs of its siopecourts, it would appear that the Supreme
Court has signaled througfis per curiam qualified immunity reversals that a nigh identical case
must exist for the law to be clearly estabdid. As former Tenth Circuit judge, and now
Stanford law school professor, Michael McConnledls noted, much of what lower courts do is
read the implicit, unwritten signs that the supedourts send them through their opinions. See
Michael W. McConnell, Address ahe Oliver Seth American Inn of Court: How Does the
Supreme Court Communicate lt#entions to the Lower Courts: Holdings, Hints and Missed
Signals (Dec. 17, 2014). Although still statitigat there might be an obvious case under
Graham that would make the law clearly esslldd without a Supreme Court or Circuit Court
case on point, see White v.udg 137 S. Ct. at 552, theuBreme Court has sent unwritten
signals to the lower courts that factually identical or a highly similar factual case is required for
the law to be clearly established, and the T&ithuit is now sending thesunwritten signals to
the district courts. See Male v. Board of County Comm’rs for County of Dona Ana, 2017 WL
3951706, at *3 (10th Cir. $& 8, 2017)(unpublished).

Factually identical or highly similar factuaases are not, however, the way the real
world works. Cases differ. Many cases, such as this one, have soauhat are unlikely to
ever occur again in a significantly similar ywaSee York v. City of Las Cruces, 523 F.3d 1205,
1212 (10th Cir. 2008)(“However, [the clearly ddished prong] does not mean that there must
be a published case involving identical fact$ieotvise we would be required to find qualified
immunity wherever we have awdact pattern.”). Neverthelesthe Supreme Court has crafted
their recent qualified immunity jurisprudence to effectiveliyninate 8 1983 claims by requiring
an indistinguishable case and by encouragingtsar go straight to the clearly established
prong. See Saenz v. Lovington Mun. SEhst., 105 F. Supp3d 1271, 1297 n.4 (D.N.M.
2015)(Browning, J.).

The Court disagrees with that approach. Thetmonservative, pringled decision is to
minimize the expansion of the juthlly created clearly estabisd prong, so that it does not
eclipse the congressionally enacted § 1983 remddhe judiciary should be true to § 1983 as
Congress wrote it. Moreover, in a day whefigeoshootings and excessive force cases are in
the news, there should be a remedy when thexeanstitutional violation, and jury trials are the
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LAW REGARDING EXCESSIVE FORCE

An excessive force claim “must . . . be judged by reference to the specific constitutional
standard which governs thagjht, rather than to some generatiz‘’excessive force’ standard.”
Graham, 490 U.S. at 394. The Supreme Courtdrasheld that all claimef excessive force in
the context of an arrest or detention sdoble analyzed under the Fourth Amendment's
reasonableness standard. See Graham, 490au.325 (“[A]ll claims that law enforcement
officers have used excessive force -- deadly or-na the course of aarrest, investigatory
stop, or other ‘seizure’ of a fredtizen should be analyzed umdbe Fourth Amendment and its
‘reasonableness’ standard . . ..”). The Supr&uourt recognizes that “police officers are often
forced to make split-second judgments -- inwinstances that are tense, uncertain, and rapidly
evolving -- about the amount ofrfie that is necessary in a peutar situation.” _Graham, 490
U.S. at 397. Consequently, “the reasonablenetisecdfficer’'s belief aso the appropriate level

of force should be judged from that on-sc@eespective.” _Saucier v. Katz, 533 U.S. 194, 205

(2001).

most democratic expression of what police acisoreasonable and what action is excessive. If
the citizens of New Mexico decided that the Defendants usedswxedorce, the verdict should
stand, not set aside because the parties couldintbtan indistinguishable Tenth Circuit or
Supreme Court decision. Finally, to always detideclearly established prong first and then to
always say that the law is not clearly éfished could be stunting the development of
constitutional law. _See Aaron L. Nielsafa Christopher J. Walker, The New Qualified
Immunity, 89 S. Cal. L. Rev. B (2015). And while the Tenth Circuit -- with the exception of
now-Justice Gorsuch, see Shannon M. Grammel, Justice Gorsuch on Qualified Immunity, Stan.
L. Rev. Online (2017) -- seems to be in agreedméth the Court,seee.q., Casey, 509 F.3d at
1286, the per curiam reversals appear to havd émth Circuit stepping lightly around qualified
immunity’s clearly established prong, see Aldall, 844 F.3d at 874; Malone v. Board of
County Comm’rs for County of Dona Andp17 WL 3951706, at *3; Bwn v. The City of
Colorado Springs, 2017 WL 4511355, at *8, and williageverse district court’s decisions.
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1. Relevant Factors in Determining Whether Officers’ Actions Were
Objectively Reasonable.

Graham provides three factors that a touust consider in determining whether an
officer's actions were objectivelseasonable: “the severity tiie crime at issue, whether the
suspect poses an immediate threat to the safethe officers or othrs, and whether he is
actively resisting arregir attempting to evade arrest by fitg Graham, 490 U.S. at 396. See

Weigel v. Broad, 544 F.3d 1143, 1152-(10th Cir. 2008).

A court assesses “objective reasonaldsnbased on whether the totality of the
circumstances justified the use of force, dnuust] pay careful attention to the facts and

circumstances of the particular case.” Estditearsen ex. rel Sturdan v. Murr, 511 F.3d 1255,

1260 (10th Cir. 2008)(internal quotation marks omittetllhe excessive force inquiry evaluates
the force used in a given arrest or detentioaires the force reasonably necessary to effect a

lawful arrest or detention under the circumstsof the case.” Cortez v. McCauley, 478 F.3d at

1126. “If the plaintiff can provehat the officers used great@arce than would have been
reasonably necessary to effect a lawful arrestjshentitled to damages resulting from that

excessive force.” _Cortez v. McCauley, 478 Fa8d.127. Additionally, “[t]he ‘reasonableness’

of a particular use of force raube judged from the perspective of a reasonable officer on the
scene, rather than with the 20/20 visadrhindsight.” _Graham, 490 U.S. at 396.

Caselaw need not establish that the exadt@grocedure at issug unreasonable for a

district court to conclude that it violates theurth Amendment. In Weigel v. Broad, two police
officers accidentally caused the death of a suspect by using excessive force in arresting and
handcuffing him. _See 544 F.3d at 1148. Thspsat was non-cooperative, disobeying the

officers’ commands and attempting to fle&ee 544 F.3d at 1148. To gain control of the
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suspect, one officer tackled him and wreasbthem to the ground._ See 544 F.3d at 1148. The
suspect vigorously resisted, repeatedly attergpto take the officers’ weapons and evade
handcuffing. _See 544 F.3d at 1148. The officettipisuspect in a chekold, handcuffed him,
laid across his legs, and applied weight toumpper torso._See 544 F.atl1148. After several
minutes, the suspect went into full cacliarrest and diedSee 544 F.3d at 1149.

The Tenth Circuit held that the distriatuat should not have granted summary judgment

for the officers on qualified immunity grounds. rdasoned that whether the officers’ actions

were reasonable was a jury question, because there was evidence that a reasonable officer would

have known that: (i) the pressuoceeated a risk of asphyxiatiomnd (i) the pressure was
unnecessary to restrain the sedp See 544 F.3d at 1152-5B8ccordingly, a reasonable jury
could have concluded that anjedtively reasonable officer wadilnot have continued to apply
force. See 544 F.3d at 1149-50. “If true, tusstitutes an unreasonable use of force under the

Fourth Amendment.” 544 F.3d at 1153 (citingti@uez v. City of San Antonio, 139 F.3d 441,

449 (5th Cir. 1998)(concluding that a “materialpdige of fact exists as to whether Gutierrez
posed a threat of death or serious bodijyrinto the officers or to others”)).

Similarly, the Tenth Circuit has made cleat, although officers may use force to
apprehend a suspect, the level of force they usg baunecessary to accomplish their objectives.

See Buck v. City of Albuquerque, 549 F.3@69, 1289-90 (10th Cir. 2008). Accordingly,

officers may use more force to apprehend eeifig felon than they may use to arrest a

submissive misdemeanant. See Case\City of Federal Heights, 509 F.3d 1278, 1282

(2007)(“Casey”). In_Buck v. City of Albugugue, the Tenth Circuitoncluded that, when a

suspect was charged with only a misdemeanomaslnot fleeing, a reasdria jury could find

that the officer's acts of grabbing the sesp dragging him, pushing him face down onto the
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pavement, and kneeing him in the back weneasonable. See 549 F.3d at 1289. Even when a
suspect attempted to flee, the Tenth Circuit held that his flight did not justify the officer’s kicks
in the back and push forward irttee pavement. See 549 F.3d at 1190.

The Court has written several times oncessive force. In_Smith v. Kenny, 678

F. Supp. 2d 1124 (D.N.M. 2009), the Court concluthed police officers did not use excessive
force when they handcuffed two suspects. 688 F. Supp. 2d at 1165-66. It reasoned that
mere “redness and tenderness’thie suspect’s wrists, without more evidence of force, “is the

kind of de minimis physical injurhat does not suppoan excessive use of force claim.” 678

F. Supp. 2d at 1165. In Martin v. City Afbuquerque, 147 F. Supp. 3d 1298 (D.N.M. 2015), the
Court declined to grant a police officer's sumyngrdgment motion on an excessive force claim.
See 147 F. Supp. 3d at 1330-33. It determinedthieme was a factual issue whether the police
officer struck a drunk driver in the groin or thégth-- a strike to the tgh might be reasonable,

but the groin would be unreasonable. $4e F. Supp. 3d at 1330-31. The Court also
determined that a reasonable jury could caelthat the thigh strikevould be unreasonable

given that the drunk driver cooperated, albelateglly, to the officers commands. See 147

F. Supp. 3d at 1331-32. In so dinlg, the Court emphasized thhe excessive force was all the

more apparent, because the police officer “didimmrm Martin that he was under arrest before

pushing him up against the truck” and executing the thigh or groin strike. 147 F. Supp. 3d at

1332. Finally, the Court determined that “a meable jury might find tht Padilla’s action of
pushing Martin face-first into the ground was alsmecessary,” because, by the time the officer
pushing the man to the ground, because the maatsdtthwere already coneg his groin and he

was bent over in pain.” 147 F. Supp. 3d at 1333.
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2. Least -- or Less -- Forceful Altenatives in Excessive-Force Cases.

“To avoid a ‘Monday morning quarterback’ approach, the Fourth Amendment does not
require the use of the least, @ren a less, forceful or intrugh\alternative to effect custody, so

long as the use of force is reasonable under Graham.” James v. Chavez, 830 F. Supp. 2d 1208,

1236 (D.N.M. 2011)(Browning, J.). The Fourth Andment requires only that the defendant
officers choose a “reasonable” method to end thethhat the plaintiff pass to the officers in a
force situation, regardlesd the availability of less intrusive alternative&raham, 490 U.S. at
397.

In Mich. Dep'’t of State Police v. Sitd96 U.S. 444, 450-51 (1990), the Supreme Court

examined a case addressing the constitutionalitygifway sobriety checkpoints and stated that

Brown v. Texas, 443 U.S. 47 (1979),

was not meant to transfer from politicaligcountable officials to the courts the
decision as to which among reasonabterahtive law enforcement techniques
should be employed to deal with a serious public danger. Experts in police
science might disagree over which ol methods of apprehending drunken
drivers is preferable as an ideal. But purposes of Fourth Amendment analysis,
the choice among such reasbigaalternatives remains with government officials
who have a unique understanding ofidaa responsibilityfor, limited public
resources, including a finiteumber of police officers.

Mich. Dep'’t of State Police v. Sitz, 496 U.S.4%83-54. See lllinois v. Lafayette, 462 U.S. 640,

647 (1983)(“[T]he reasonableness of any particgtarernment activity doesot necessarily turn
on the existence of alternative ‘less intrusiv@ans.”). To avoid unrealistic second guessing,
the Fourth Amendment does not require thatadilcer use the least-intrusive alternative
available to protect himsetir others so long as the method chosen is reasonable.

In United States v. Sokolow, 490 U.S.11989), the Supreme Court examined the stop

under_Terry v. Ohio, 392 U.S. 1 (1968), of a susgcirug courier in an airport._See United

-33-



States v. Sokolow, 490 U.S. at 3. The SupremarCrejected Sokolow’s contention that the

arresting officers were “obligated to use tladt intrusive means available to dispel their
suspicions that he was smuggling narcotics.’0 49S. at 11. Insteathe Supreme Court held:
“The reasonableness of the officer’s decisioattp a suspect does not turmm the availability of
less intrusive investigatory teclgoies. Such a rule would unddigmper the police’s ability to
make swift, on-the-spot decisions . . . and reguwourts to indulge in unrealistic second

guessing.” _United States v. Sokolo#90 U.S. at 11 (internal quditans and citations omitted).

Similarly, in United States v. Sharpe, 4708U675, 686-87 (1985), the Supreme Court stated

that

a creative judge engaged in post hoaleation of police conduct can almost
always imagine some alternative meagswhich the objectives of police might

have been accomplished. But “[t]he fdwt the protection ahe public might, in

the abstract, have been accomplished by less intrusive means does not, by itself,
render the search unreasonable.”

470 U.S. at 686-87 (quoting Cady v.mbrowski, 413 U.S. 433, 447 (1973)).

In United States v. Melendez-Garcia, B8d 1046, 1052 (10th Cir. 1994), the Tenth

Circuit stated: “We must avoid unrealistic secanebssing of police officers’ decisions in this
regard and thus do not require them to use thst iatrusive means in the course of a detention,

only a reasonable ones.” 28 F.3d at 1052 (internal quotations omitted). See Medina v. Cram,

252 F.3d 1124, 1133 (10th Cir. 2001)(stating that teesonableness standard does not require
that officers use alternative less intrusive medimgérnal quotation marks omitted)); Dickerson
v. McClellan, 101 F.3d 1151, 1160 (6@hr. 1996)(“[T]he FourthAmendment does not require
officers to use the best techne available as long as thenethod is reasonable under the

circumstances.”); Schulz v. Long, 44 F.3d 643, 649 (8th Cir. 1995)(“[T]he Fourth Amendment

inquiry focuses not on what the most prudent sewf action may have been or whether there
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were other alternatives available, but insteaétivr the seizure actually effectuated falls within
the range of conduct which is objectively ‘reasble’ under the Fourth Aemdment.”);_Scott v.
Henrich, 39 F.3d 912, 915 (9th Cir. 1994)(“Requriofficers to find and choose the least
intrusive alternative would require them to eige superhuman judgment. . Officers thus
need not avail themselves of tleast intrusive means of respondiogan exigent situation; they

need only act within that range of conduct wdentify as reasonable.”); Menuel v. City of

Atlanta, 25 F.3d 990, 996-97 (11th Cir. 199f){he Fourth Amendment does not require

officers to use the least intrusive alternativessearch and seizure cases. The only test is

whether what the police officers actually didsara@asonable.”); Plakas v. Drinski, 19 F.3d 1143,
1149 (7th Cir. 1994)(“We do not believe the Foutttmendment requires these of the least or

even a less deadly alternativelsng as the use of force isasonable under Tennessee v. Garner

and_Graham.”).

LAW REGARDING UNCONSTITUTIONAL IMPRISONMENT

The Tenth Circuit has explaidethat a plaintiff allegingthat the “government has
unconstitutionally imprisoned him &aat least two potential coitstional claims: ‘The initial
seizure is governed bydh-ourth Amendment, but at somergafter arrest,ra certainly by the

time of trial, constitutional analysis shift® the Due Process Clause. Mondragon V.

Thompson, 519 F.3d 1078, 1082 (10th Cir. 20&)(ing Pierce v. Gilchrist, 359 F.3d 1279,

1285-86 (10th Cir. 2004)). If the plaintiff was pnsoned without legal process, his Fourth
Amendment claim is analogous to false armstfalse imprisonment; if he was imprisoned
“pursuant to legal but wrongful process, he hadaim under the procedural component of the
Fourteenth Amendment’'s Due Process Claas®logous to a tortclaim for malicious

prosecution.” 519 F.3d at 1082. More recgnthe Tenth Circuit has explained that the
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Fourteenth Amendment claim aagbus to a malicious prosecution claim would not be available
if an adequate state remedy exists, but anfitimay have the optin of bringing a Fourth

Amendment claim using a similar malicious prosecution theory. _See Myers v. Koopman, 738

F.3d 1190, 1192 (10th Cir. 2013).

In Myers v. Koopman, the plaifitialleged that a detective fabated facts to create the

illusion of probable cause and, as a result, thetiaspent three days in custody. See 738 F.3d

at 1192. The plaintiff sued under 8 1983 for malis prosecution, alleging that the detective
violated his Fourth and Fourteenth Amendmgghts. See 738 F.3dt 1192. The plaintiff
brought the Fourteenth Amendment malicigu®secution claim badeon the detective’'s
conduct in “conjur[ing] up facts toreate the illusion of probablewse for an arrest warrant and
subsequent prosecution.” 738 F.3d at 1193. ThehT@imtuit explained thaltlhe Fourteenth
Amendment protects individuals against deprivatiohkberty without due process of law. If a
state actor’'s harmful conduct usmauthorized and thus could rm anticipated pre-deprivation,

then an adequate post-deprivation remedy -- such as a state tort claim -- will satisfy due process
requirements.” 738 F.3d at 1193 (citations omitted). Because a malicious prosecution claim
under Colorado law was available, the Tenth Circuit affirmed the district court’s dismissal: “The
existence of the state remedy flattens the teemth Amendment peg on which [the plaintiff]

now tries to hang his 8 1983 madias-prosecution claim.” 738.3d at 1193. The plaintiff also
brought a malicious prosecution claim under the Fourth Amendment; the district court
analogized the claim to a false imprisonment cldnt, the Tenth Circuit said that the plaintiff

was correct in casting his claim as maliciquesecution, “because he was seized after the
institution of legal process.”738 F.3d at 1194. The Tenthr@iit describedhe difference

between a 8§ 1983 claim for false imprisonmant malicious prosecution under the Fourth
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Amendment:

What separates the two claims? -- theitusdn of legal process. Unreasonable
seizures imposed without legal process precipitate Fourth Amendment false
imprisonment claimsSee Wallaceg] v. Kato], 549 U.S. [384,] 389 [(2007)]
(concluding that false imprisonment was froper analogy wherdefendants did
not have a warrant for the plaintiff's asteand thus detention occurred without
legal process). Unreasonable seizumeposed with legal process precipitate
Fourth Amendment malicious-prosecution claisse Heck [ v. Humphrey], 512
U.S. [477,] 484 [ (1994) ] (where deteam occurs with legal process the
“‘common-law cause of action for mabeis prosecution provides the closest
analogy”). Like rain and snow, the afas emanate from the same source, but
under different conditions.

738 F.3d at 1194 (footnote omitted). The Tenth Qlirexplained that the plaintiff was “arrested
pursuant to a validly issued -- if not validly gapted -- arrest warranéind that the plaintiff's
suit “challenges the probable-cause determindhahgenerated the legal process.” 738 F.3d at
1195.

1. Malicious Prosecution.

The Tenth Circuit “has recogred the viability ofmalicious prosecution claims under

§ 1983.” Taylor v. Meacham, 82 F.3d 1556, 1560tk Cir. 1996). To establish a malicious-

prosecution claim under § 1983, a pldfrhust prove that the defendinitiated or continued a

proceeding against him without probable cauSee Becker v. Kroll, 494 F.3d 904, 913-14 (10th

Cir. 2007). “Unlike a false arrest or false ingenment claim, maliciouprosecution concerns

detention only after # institution of legal process.' Wilkins v. DeReyes, 528 F.3d 790, 798

(10th Cir. 2008)(internal quotation omitted). “Ingltontext, a Fourth Amendment violation can

exist only when a plaintiff alleges the legal mss itself to be wrongftil Wilkins v. DeReyes,

528 F.3d at 798.
Under Tenth Circuit case law, a 8§ 1983 limiaus prosecution claim includes the

following elements: (i) the defendant causélde plaintiffs continued confinement or
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prosecution; (ii) the original action terminatéde plaintiff's favor; (iii) no probable cause
supported the original arrest, continued confineimen prosecution; ) the defendant acted

with malice; and (v) the plaintiff sustainedndages._See Wilkins v. DeReyes, 528 F.3d at 799.

In a Fourth-Amendment malicious-prosecutionecathe third element deals only with the

probable cause determination durithg institution of legal process.” Wilkins v. DeReyes, 528

F.3d at 799.

In Mata v. Anderson, 685 F. Supp. 2d 1223NIM. 2010)(Browning, J.), the Court

determined that the plaintiff lacked a vialmlicious prosecution claim, because he had not
been unreasonable seized as the Fourth Amentrequires._See 685 F. Supp. 2d at 1278-79.
The only deprivation of liberty thdhe plaintiff alleged was “the nessity of attending his trial”

and that he could not leave the county norreatkquor store while the charges were pending.
685 F. Supp. 2d at 1278. The Court concludeat those deprivationgslone were not “a
traditional seizure” recognized under the Fourth Amendment, and that it was “reluctant” to
expand the Fourth Amendment’s scope to “coodsiof pretrial release.” 685 F. Supp. 2d at
1278.

2. False Arrest and Imprisonment.

The Tenth Circuit has explained that a faseest or imprisonment claim is appropriate

when a person has been impried without legal processSee_Mondragon v. Thompson, 519

F.3d at 1082. The claim arises under the Fourteddment after an unlawful arrest and before
the institution of legal procestie claim accrues when the plainidfreleased or legal process is

instituted to justify the imprisonment. Sk®ndragon v. Thompson, 519 F.3d at 1083. To state

a claim for false arrest, a ptaiff must show two elements:

First, the plaintiff must prove that éhdefendant has deprived him of a right
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secured by the “Constitution and laws”tbé United States. Second, the plaintiff
must show that the defendant depriv@ch of this constitutional right “under
color of any statute, ordinance, regidat custom, or usage, of any State or
Territory.” This second element requitbat the plaintiff showhat the defendant
acted “under color of law.”

Smith v. Plati, 258 F.3d 1167, 1175 (10th Cir. 20adoting _Adickes v. S.H. Kress & Co., 398

U.S. 144, 150 (1970)).
“To maintain a false arrest or false inggnment claim under § 1983, [the plaintiff]
‘must demonstrate the elements of a common law claim and show that [his] fourth Amendment

right to be free from unreasonab$earch and seizure has beeiated.” Chavez v. Cty. of

Bernalillo, 3 F. Supp. 3d 936, 996 (D.N.M. 20Browning J.)(quoting Trimble v. Park Cty,

Bd. of Comm'rs, 2000 WL 173239, at *3 (10th Cir. 2000)@published)). Although

constitutional torts are not based on any speafate’s tort law, courts generally use the
common law of torts as a “starting point” for determining the contours of constitutional

violations under 8 1983._ Pwmr v. Gilchrist, 359 F.3d at286 (explaining that, although

“common law is not limited to the formulation prded by the state in wHicthe tort occurred,”
the Tenth Circuit has “considered the statev lformulation” of false arrest and false
imprisonment). Under New Mexico law, falsmprisonment is “intentionally confining or
restraining another person witut his consent and with knowledge that he has no lawful

authority to do so.” _Fuerschbach v. Swrlites Co., 439 F.3d 1197, 1207 (10th Cir. 2006).

False arrest occurs when “the facts available detaining officer wodl not warrant a person of

reasonable caution to believe detention appropriate.” Fuerschbach v. Sw. Airlines Co., 439 F.3d

at 1207 (citation omitted).
“A defendant possessed of a good faith arasoeable belief in the lawfulness of the

action is not liable for false imprisonment or &akwrest.” _Fuerschbach v. Sw. Airlines Co., 439
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F.3d at 1207-08. To have a “good faith beliefg tifficer must ordinarilyhave “probable cause

to arrest.” _Fuerschbach v. Sw. Airlines G439 F.3d at 1207-08. Thus, even if a plaintiff can

show he was falsely imprisonelde only “states a claim for false imprisonment in violation of
8 1983 by specifically alleging facts that showg@ernment official acted with deliberate or

reckless intent to falsely imprison the pl#it’ Romero v. Fay, 45 F.3d 1472, 1480 (10th Cir.

1995). “Section 1983 imposes liability for violatis of rights protected by the Constitution, not

for violations of duties of care arising out of tlav.” Major v. Benton, 647 F.2d 110, 113 (10th

Cir. 1981). “[U]nder state commdaw . . . the slightest interference with personal liberty is a
false imprisonment. It does niailow that all such invasions h@wer trivial or frivolous serve

to activate remedies” under the Constitution & thnited States of America. Wells v. Ward,

470 F.2d 1185, 1187 (10th Cir. 1972).
Defendants in § 1983 cases based on am#ess arrests are tdled to qualified

immunity if they had probable cause to atréhe plaintiff. e Atwater v. Lago Visteb32 U.S.

318, 322 (2001); Wilder v. Turner9@ F.3d at 813. Probable causeréiore serves as a defense

to a claim of both false arrest and false impneent. “Probable cause to arrest exists if the
facts and circumstances within the officer's knedge are sufficient to justify a prudent officer

[to believe] the defendant committed or is committing an offense.” Wilder v. Turner, 490 F.3d at

813. See Devenpeck v. Alford, 543 U.S. 1462 (2004)(“[A] warrantless arrest by a law

enforcement officer is reasonable under the frodmendment where there is probable cause to
believe that a criminal offense has been or is being committed.”). “Probable cause only requires

a probability of criminal activity, not prima facie showing of such activity.” Wilder v. Turner,

490 F.3d at 813.__See Painter v. City ofbéduerque, 383 F. App’x 795, 798 (10th Cir.

2010)(Gorsuch, J.)(unpublished). Moreover, beegquebable cause for a warrantless arrest is
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determined at the time the officer made theest, “the validity of soh an arrest is not
undermined by subsequent events in the suspeciminal prosecution such as dismissal of

charges.”_Wilder v. Turner, 490 F.3d at 813.

ANALYSIS
The Court concludes that Wood used exeesforce on McGarnand lacked probable
cause on the assault charge; Wood did not, however, maliciously prosecute McGarry for
resisting, evading, or obstrustj a peace officer. Neverthele¥§pod is entitled to qualified
immunity on both the excessive force and malis prosecution claims, because his conduct
does not violate a clearly eslisbed right. For largely the s® reasons, Green and Hightower
are also entitled to qualified immunity. McfBdAs respondeat superior claim fails, because

8 1983 does not give rise to respondeat superioititia See Monell v. Dp’t of Social Servs.

of City of N.Y., 436 U.S. 658, 691 (1978)(“Monéll’ The Court, accordingly, dismisses those

three claims. With no other federal claims befibréhe Court declinet exercise supplemental
jurisdiction and dismisses, withoptejudice, the NMTCA claims.

l. WOOD IS ENTITLED TO QUAL IFIED IMMUNITY ON MCGARRY’S
EXCESSIVE FORCE CLAIM.

Wood used excessive force. The Court cotes that McGarry shouting and waving his
finger at Green and Hightower, while unarmaad in his own home, does not justify Wood
grabbing McGarry without warning and wresti him to the ground. That two other police
officers took no action before Wood entered tbeng, both of whom wereoser to McGarry
and had been with McGarry longer, strongly swfjghat Wood’s actiongvere unreasonable.
That Wood could see that bothtbbse officers had not acted twest or grab McGarry as Wood

rushed into the home also casts doubt enrdasonableness ofdMd’s actions. Although the
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Court determines that Wood used excessiveefathe Court could not locate published Supreme
Court or Tenth Circuit decisionthat were “particularized to ¢hfacts of the case.”  White v.
Pauly, 137 S. Ct. at 552. The Court concludestetiore, that Wood igntitled to qualified
immunity.

A. A REASONABLE JUROR COULD CONCLUDE THAT WOOD USED
EXCESSIVE FORCE.

Whether Wood used excessive force on McGarry is an objeciijery. See Graham,
490 U.S. at 397. The Court must examine threefac(i) the severity othe crime at issue;
(i) whether the suspect poses an immediate threat to the safety of officers and others; and
(iif) whether he is actively resisting arrest or attempting to evade arrest. See Graham, 490 U.S. at

396. See also Morris Woe, 672 F.3d 1185, 1195 (10th Cir. 2012)(“Morris™Yaraham

establishes that force is légsstified againstonviolent misdemeanants who do not flee or

actively resist arrest.”__Casey City of Federal Heights,0® F.3d at 1285. “In an excessive

force inquiry,” it is not necessary to determiwhether probable cause for the arrest exists;
instead, “we ask whether the force used would th@en reasonably necessdHrthe arrest or the

detention were warranted.” _Morris, 672 F.3d1405. As_Morris instructs, when analyzing

Graham'’s first prong, a court must assume thatctime for which the officer believes he has
probable cause is valid. See Morris, 672 F.3t11&5; id. at 1195 n.4 (*On the facts the district
court assumed, Defendant did not harebable cause to arrest Morris famy crime. But
Cortez andFogarty indicate we should consider the offerfer which the officer thought he had
probable cause.”)(emphasis in original). Acbogly, the Court considers what crime the law
enforcement officer asserts is at issue wittamalyzing whether he hatobable cause for that

arrest._See Morris, 672 F.3d at 1195.
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Wood asserts that there are two crimessiie: assaulting a peace officer and resisting,
evading, or obstructing an officeiSee Motion { 16, at 5. Both crimes are misdemeanors. See
N.M. Stat. Ann. § 30-22-21(B); N.M. Stat. An§.30-22-1. Because both are misdemeanors, the
level of force justified is tymally slight. ‘Morris, 672 F.3d &t195. In considering Graham’s
first factor, however, the Tenth Circuit has detmed that a “forceful takedown” or “throw
down” are “appropriate in arrests detentions for assault, espdigiaf the officer is trying to
prevent an assault.”__Morri§72 F.3d at 1195. It emphasd, however, that, under such
circumstances, the factor should only weighdtstly” in the police officer’s favor._Morris, 672
F.3d at 1195. Here, Wood grabbed McGarry amdntually forced him to the ground. See
Green Video at 36:25-44. THeis no uninterruptedisual of Wood's takéown, so it isunclear
how forceful Wood was with McGarry in talg him to the ground. See Wood Video 2 at 15:15-
24; Green Video at 36:35-44; ¢ghtower Video at 48:50-49:00. Nevertheless, Wood'’s actions,

even if forceful, fall within_Morris’ ambit, s@&raham’s first factor weighs slightly in Wood’s

favor on the assault charge.
The assault charge and the obsting an officer charge are similar, as both contemplate

imminent or occurring physical acts agsti officers. _See Youbyoung Park v. Gaitan, 680

F. App'x 724, 732 (10th Cir. 2017)(unpublished)(“In interpreting thierase ‘[r]esisting,
evading, or obstructing an officeMNew Mexico Courts havemphasized that the statutory

phrase envisions ‘primarily . . . physical @aaf resistance.”)(quing State v. Wade, 1983-

NMCA-084, 1 6, 667 P.2d 459, 460)@iations in_Youbyoung Park Gaitan). They diverge,

however, because a suspect may also resist aeoffy refusing to comply with police officers’

commands._See State virfee, 1999-NMCA-010, 17, 972 P.2d 859, 863; State v. Diaz, 1995-

NMCA-137, § 17, 908 P.2d 258, 262 (“If the jury mepersuaded by testimony indicating that
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Defendant was intoxicated and defiant of tpelice...the jury could have concluded
that . . . Defendant was resisting or abusing thieess in violation of &ction 30-22-1(D).”). A
throw down for mere defiance would be inammiate, but forcing th suspect to the ground
would be appropriate if that suspect struggled iayly against the officer. It is unclear from
the Criminal Complaint what type of resistaicewhich Wood contends he had probable cause.
See Criminal Complaint at 1. In its MotionetDefendants characterikgeGarry’s resistance as
defiance to orders and that it obstructed Wémen helping McGarry’s girlfriend with legal
paperwork. _See Motion al8. Under those circumstees, a throw down would be
inappropriate, so Graham'’s firkactor weighs in McGarry’éavor on the N.M. Stat. Ann. 8§ 30-
22-1(D) chargé?

The second factor weighs in McGarry’s fav@eraham’s second factor asks whether the

suspect poses a threat to an offigraham, 490 U.S. at 396. “The sec@réham factor . . . is

undoubtedly the most important and fact msige factor in detining the objective

reasonableness of an officer's use otcét Pauly v. White, 874 F.3d 1197, 1216 (10th Cir.

2017).
The undisputed facts do not rdenstrate that McGarry posesh immediate threat.

McGarry was unarmed. See Green Video 86®7-0:37:25. The police officers in the home

Although, on the N.M. Stat. Ann. § 30-22-1(Eharge, the factor might favor McGarry,
in excessive force claims, theo@t looks to the most seriousache for the underlying actions.
To do so otherwise might produce @wsurd result whetis factor might wigth in the suspect’s
favor even if the suspect was charged with myrsiedong as the suspect was also charged with
a lesser offense, such as battery. The poliiteeds force might be reasonable for murder, but
not for battery. The Court conclusléhat the assault charge ismagerious than the N.M. Stat.
Ann. 8§ 30-22-1(D) charge, because an assawuld peace office requires either an attempted
battery or a reasonable belief tlaabattery is imminent, whereadN.M. Stat. Ann. § 30-22-1(D)
charge can lie for mere defiance to police ordefscordingly, Graham's first factor weighs,
slightly, in Wood'’s favor.
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with McGarry outnumbered him two to oneee€SGreen Video at 0:35:57-0:37:25; Hightower
Video at 0:048:20-0:50:00. Bothere a few feet from McGarrgnd neither officer had their
duty firearms drawn. _See Green Video a35057-0:37:25; Hightowe Video at 0:048:20-
0:50:00. Although McGarry was yelling and pongiat Green, none of his shouts contained
threats; instead, McGarry was telling the officergyet out of his houseSee Green Video at
0:35:57-0:37:25. All of those circumstances weble to Wood as he rushed into the home.
See Wood Video 2 at 0:11:53-0:19. To be sure, Wood knethiat McGarry had choked his
girlfriend the prior night, see Wood Aff. {8, at 1-2, but a reasonabbfficer would have
known that McGarry -- a police officer -- was fass likely to attack tev armed police officers
than his unarmed girlfriend. That GreendaHightower, who were both a few feet from
McGarry, had not arrested McGarry before Woa® tato the room, mucless put McGarry on
the ground, also speaks volumes. AltholWybod was aware that McGarry owned a gun,
McGarry’'s hands were empty when Wood erdetke home, and Wood had been told that
McGarry had no ammunition for the gun. Seedd¥ Video at 13:10-21 (Traci). Moreover,
drawing all inferences in the non-moving pastyavor, Wood would have heard the content of
McGarry’s yells, which, as aady explained, were not threatSee Green \ieo at 0:35:57-
0:37:25. Taking the facts in the light most favdeaio the non-moving party, a reasonable juror
could conclude that McGarry posed no immedtateat to Green and Hightower, and he could

not have posed a thretat Wood, as Wood had just entered timene. _See York v. City of Las

Cruces, 523 F.3d 1205, 1208-09, 1211 (10th Cir. 2098yK”)(holding that a “fact finder could
easily find constitutional violations” in an excessiforce case when a man yelled profanities in
public, was “belligerent” towards a cop, and thap “grab[bed] and handcuff[ed] the suspect

before explaining that he [wiasnder arrest”)._Cf. Mata \City of Farmington, 791 F. Supp. 2d
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1118, 1152-53 (D.N.M. 2011)(Browning, J.)(concludithgt a man who “engaged in a heated
exchange” with a cop and inched his vehidevard contrary to th cop’s command, did not
“pose an immediate threattioe safety of the officer’)>

The third factor -- whether McGarry activetgsisted or attempted to evade arrest --
weighs slightly against McGarry. See Gaah 490 U.S. at 396. When Wood first touches
McGarry to grab him, McGarry ises his hands and attemptstmove Wood’s hands away. See
Green Video at 36:15-20. &@d does not announce his presenor does anyone tell McGarry

that he is under arrest. See Green VideB6at5-20. Although reflexive action to an officer

does not amount to resisting arrest, Beeker v. Bateman, 709 F.3d 1019, 1026 (10th Cir.
2013)(“Reasonable jurors could infer . . . thacBer's withdrawing ofis hand after Officer

Bateman attempted to place it in a wrist locksvgamply reflexive.”);_White v. Martin, 425 F.

App’x 736, 743 (10th Cir. 2011)(unpublished)(“We mafer that Mr. Whiteacted reflexively in
response to Trooper Martin’s dptaing his wrist and arm.”), thea@rt concludes that McGarry’s
shove goes beyond mere reflex and amounts to aesgst albeit mild resistance. Within a few
seconds however, Wood secures McGarry liear-hug-from-behind grab, which McGarry does
not appear to struggle againgee Green Video at 36:20-34. eTavailable videos then do not
clearly show how the Officers take down dmhdcuff McGarry. _Sewood Video 2 at 15:15-

24; Green Video at 36:35-44; Hightower Video at 48:50-49:00. Irlderest video, McGarry

*The Defendants, in arguing that the forcged was reasonabldirect the Court to
Gallegos v. City of Colorad&prings, 114 F.3d at 1030-31_(“Gadbs”). See Tr. at 10:4-7
(Martinez). In_Gallegos, the Tenth Circuit did not consider an excessive force claim, but,
instead, whether officers, who forced a suspedhe ground, “reasonablyerceived threat to
officer safety” such that a seizure was mrable. 114 F.3d at 1031. Gallegos’ facts diverge
from the present case in that the suspecGallegos was drunk anldad “crouched into a
wrestler’s position” just before the officers decided to force the suspect to the ground and
handcuff him. 114 F.3d at 1031. McGarry,dantrast, had not beedrinking and did not
assume an attack stance. The Court cons|utierefore, that Glagos is inapposite.
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is partially visible for only a portion of the taped then he falls out of the frame entirely. See
Green Video at 36:35-44. The @b can see that, before bgihandcuffed, McGarry moves his
arms against Wood’s grasp, which could berprieted as McGarry stggling against Wood, but

a reasonable juror could also interpret Mc@ararm movement as compliance with Wood'’s
command to “give me your hands!” Greend¥d at 36:35-44 (Wood). Thus, the only clear
evidence of resistance is Mcf@gs initial shove, ad the Court concludesccordingly, that the
third factor weighs, Igghtly, toward Wood.

With two factors weighing slightly toward Véd and the most important factor tipping
toward McGarry, the Court is mindful thathe Fourth Amendment’s touchstone is
reasonableness. See U.S. Const. amend. IV (fibie of the people to beecure . .. against
unreasonablesearches and seizures, sinalt be violated.”)(emphasis added). Here, there were
three officers. Two of them -- Green and Hightower -- apparently concluded that, before Wood
entered the home, McGarry need be tackled or evetouched, let alone arrested. Green and
Hightower also happen to ke officers who knew the mostbout the situation. Wood,
however, who could clearly see that neithee&r nor Hightower had made a move on McGarry,
see Wood Video 2 at 11:56, dedidthat McGarry needed to liaken down. In fact, Green
appears to try and call off ¥d from engaging with McGarrySee Hightower Video at 48:34-
36 (Green). The Court concludes th@tood’s actions are unreasonable under those
circumstances. Accordingly, a reasonable goyld conclude that Wood used excessive force.

B. ALTHOUGH A REASONABLE JUROR COULD CONCLUDE THAT

WOOD USED EXCESSIVE FORCE, THE LAW IS NOT CLEARLY
ESTABLISHED.
Although a reasonable juror could conclude Watod used excessive force, the right is

not clearly established, so Woodestitled to qualifid immunity. “Ordinally, in order for the
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law to be clearly established, there must [Bupreme Court or TentBircuit decision on point,
or the clearly established weigbit authority from other courts stihave found the law to be as

the plaintiff maintains.” _Currier v. Doran, 24238 at 923. As the Supreme Court has recently

reaffirmed many times “the clegrestablished law must be ‘paiarized’ to the facts of the

case.” White v. Pauly, 137 S. Ct. at 552. There must be a Tenth Circuit or Supreme Court

decision “close enough on point to make the unlawfulness” of the conduct “apparent.” Pauly v.

White, 874 F.3d 1197, 1223 (10th Cir. 2017). The €Cbas concluded that the recent Tenth

Circuit and Supreme Court jurisglence indicates that a casestioe highly factually analogous

for a Plaintiff to overcome the clearly establidhmong. _See supra at 24-27; Nelson v. City of
Albugquerque, _  F.Supp.3d _ , 02 WL 4776730 at *40 (D.N.M.
2017)(Browning, J.)(collecting Supreme Court dexisi reversing Courtsf Appeals’ qualified

immunity decisions on the clearly established prong). See also D.C. v. Wesby, 138 S. Ct. at 590

(“[Tlhe specificity of the [clearly establishedjule is especially important in the Fourth

Amendment context.”); Mullenix v. Luna, 136 Gt. 305, 312 (2015)(“[C]ases cited by the Fifth

Circuit and respondents are simply too factualigtinct to speak clely to the specific
circumstances here.”). Just last month, all ngreme court Justices reversed a United States
Court of Appeals for the Distri of Columbia Circuit decisn on qualified immunity’s clearly
established prong, because “neittier panel majority nor the [pldiffs] have identified a single
precedent -- much less a controlling case or robust consensus of cases -- finding a Fourth

Amendment violation under similar circumstanted.C. v. Wesby, 138 S. Ct. at 591. See id. at

593 (Sotomayor J., concurring)(éigree with the majority that ¢hofficers here are entitled to
gualified immunity.”); id. at 594(Ginsburg J., concurring)(“@en the current state of the

Court’s precedent, however, Irag that the disposition gained by plaintiffs-respondents was not
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warranted by settled law. The defendantstipeers are therefore sheltered by qualified
immunity.”).

McGarry has not identified a factually analogdeth Circuit or Supreme Court case in
his briefing and has conceded that he couldrione. _See Tr. at 19:21-24 (Witt). The Court has
independently researched excessive-force caseldvbalieves that York is the closest factually
analogous published Tenth Circuit case. 5ZIFt 1205. In York, a man -- York -- who was
driving in a Target parking logudibly said “bitch” or, possiip| “what a bitch” when a woman
stole a parking lot spot in wth he was about to park.e& 523 F.3d at 1208. A police officer
observed York’'s outburst, and, seeing that offemget patrons had reacted to York’'s words,
confronted York. _See York 523 F.3d at 1208he two argued._See 523 F.3d at 1208. The
police officer called for backup and, after cdtisg with other law enforcement, determined
that there was probabtause to arrest York for disordéleconduct. _See 523 F.3d at 1208-09.
The police officer then tried to grab York torest him, but did not wa York he was under
arrest. _See 523 F.3d at 1209. York reflexivelgwdback from the police officer's grab, to
which the officer interpreted York as resigtiarrest and executed a takedown maneuver. See
523 F.3d at 1209. After successfully taking Ydokthe ground, the police officer pressed a
Taser against York’s neck and threatenedhtock him if York did not untuck his arms from
underneath his body so that the officer couldduaff him. See 523 F.3d at 1209. On those
facts, the Tenth Circuit, in 2008, concluded thaffact finder could edy find constitutional
violations.” 523 F.3d at 1211.

Even so, the Court concludes that thereesmm@ugh factual differences between York and
McGarry’s case, such that “theeally established lawis not “particularized to the facts of the

case.” White v. Pauly, 137 S. Ct. at 552. For eamthe police officer in_York threatened
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York with a Taser, whereas Wood did not theeaMcGarry with one. York was arrested for
disorderly conduct whereas McGarry was agésfor assault and resisting, evading, or
obstructing an officer. McGarry shted at the Officers to get oaf his home, whereas it is
unclear what York said or how loudly he said ithie officer confronting him.It is also unclear
how close York was to the officer during hisnérontation, but the Court knows that McGarry
was just a couple of feet from Green. Becanfsihese factual differences, the Court concludes
that the right was not cleargstablished when Wood grabbewlahrew McGarnyto the ground,

so Wood is entitled to qualifiedhimunity on the excessive force cotft.

Il. THE OFFICERS ARE ENTITLED TO QUALIFIED IMMUNITY ON THE
MALICIOUS PROSECUTION CLAIMS.

To prevail on his malicious prosecutioraiohs, McGarry must demonstrate that the
Officers did not have probableause for the charges brought. Wood brought two charges:

assault and resisting, evading abstructing an officer. _See Criminal Complaint at 1. A

¥In so holding, the Court notes that a docsn almost always manufacture a factual
distinction. For example, herglcGarry was in his kitchen, whiféork was in a Target parking
lot. That kind of factual difference and all tfe factual differences listed above should not
make a difference in the qualified immunignalysis, but, using Judge -- now Justice
-- Gorsuch'’s test from Kerns v. Bader, thegight make a constitutional difference,” 663 F.3d at
1187 (emphasis in original), so t@murt must conclude that théfioer is entitled to qualified
immunity. While the Court thinkghat a reasonable officer shoddd able to discern from York
that grabbing and throwing an unarmed maihi ground without warning for arguing with a
police officer amounts to excessive force, Jastorsuch would probabiyink that the police
officer's Taser threat in York is a fact thatght make a difference. Even if the Supreme Court
is correct that officers should V& some notice about what isrstitutional and what is not, an
almost identical Supreme Court or Tefttincuit case should nde the test.

“It is a settled and invariablprinciple, that every rightwhen withheld, must have a
remedy.” Marbury v. Madison, 5 U.S. 137, 147 (1803). The Constitution of the United States of
America guarantees certain rightSee, e.g., U.S. Const. @md. IV. Congress has provided a
remedy. _See 42 U.S.C.8§1983. The SuprerartCwith a judicially created qualified-
immunity exception, has effectivebarred that remedy. That should not be the law. The Court,
with reluctance, concludes that York mot factually analogous enough to this case to
demonstrate that the right was clearly established.
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reasonable juror could concludeat yelling at an officerral pointing at your door does not
amount to probable cause for assault. Woal] dowever, have probable cause to prosecute
McGarry for resisting, evading, or obstructing @fficer, because McGarry refused to comply
with Green’s commands. Although Wood lacksl@ble cause for the assault charge, he is
nonetheless entitled to qualdfiemmunity, as the right wasot clearly established.

To the extent that McGarry’s maliciousogecution claim includeSreen and Hightower,
there is no evidence that Green or Hightoywersecuted these charges against McGarry. See
Criminal Complaint at 1 (signed only by WoodMoreover, even if there were evidence that
they had prosecuted charges, Green and Hightakeealso entitled to qualified immunity for the
same reasons that Wood is. Accordingly, summadgment is appropaite for the Officers on
McGarry’s malicious prosecution claim.

A. WOOD HAD PROBABLE CAUSE FOR RESISTING, EVADING OR
OBSTRUCTING AN OFFICER, BUT NOT FOR ASSAULT.

McGarry’s malicious prosecution claim fails part, because Wood had probable cause

that McGarry resisted, evaded, or obstructed an offlcefo prove malicious prosecution a

"McGarry’s malicious prosecution claim isoperly considered a malicious prosecution
claim and not a false imprisonment claimSee _Myers v. Koopman, 738 F.3d at 1194
(concluding that false imprisonment claims Wween unreasonable seiegroccur without legal
process and malicious prosecution claimsvikeen unreasonable seiegr occur with legal
process). The Supreme Court has noted:

Reflective of the fact that false imprisoant consists of detention without legal
process, a false imprisonment ends once the victim becomegursicgnt to

such process -- when, for example, he is bound over by a magistrate or arraigned
on charges. Thereafter, amful detention forms part of the damages for the
“entirely distinct” tort of malicious prosecutionwhich remedies detention
accompanied, not by absence of legal process, bwtdmgful institution of legal
process

-51 -



plaintiff must show:

(1) the defendant caused the plaintiifsntinued confinement or prosecution;
(2) the original action terminated in favof the plaintiff; (3) no probable cause
supported the original arrest, continuednfinement, or prosecution; (4) the
defendant acted with malice; and {be plaintiff sstained damages.

Stonecipher v. Valles, 759 F.3d.34, 1146 (10th Cir. 2014). Thefdedants challenge only the
third element and assert thatmasonable juror coulcbnclude that the Officers lacked probable
cause to arrest McGarry for assault or forgtsg, evading, or obstrucinVood. _See Motion at
14.

The Court, thus, begins withe third element -- probable cause. “Probable cause exists
if facts and circumstances withthe arresting offiaes knowledge and oivhich he or she has
reasonably trustworthy informata are sufficient to lead a pruteperson to believe that the

arrestee has committed or is committing anrdée” Keylon v. City of Albuguerque, 535 F.3d

1210, 1216 (10th Cir. 2008§. Under N.M. Stat. Ann. § 3R2-21, an assault upon a peace

Wallace v. Kato, 549 U.S. 384, 389-90 (2007)(citations omitted)(emphasis in original).
McGarry’s Complaint alleges that the Defendamialiciously prosecuted him “by bringing false
charges,” Complaint 1 52, at 6,cathat the Officers perjured @mselves in the police reports
and the Criminal Complaint, see Complaint { 53%.aSee also Criminal Complaint at 1. From
those allegations, the Court concludes that Mo@Ga malicious prosecution claim is premised
on McGarry’s unlawful detention arising from tliminal Complaint and not the seizure that
occurred at McGarry’s home. See also Motain14-21 (not disputing that it is a malicious
prosecution claim). Accordingly, McGarrytdaim is a malicious prosecution claim. _See
Stonecipher v. Valles, 759 F.3d 1134, 1146-47 H1Qir. 2014)(noting that a malicious
prosecution claim can arise from an officernigyia criminal complaint);_Montoya v. City of
Albuquerque, 2004 WL 3426436, at *8 (D.N.M. Ma§, 2004)(Browning, J.)(“The crux of the
Plaintiffs’ malicious prosecution claim is thaketefendants gave false statements in both their
criminal complaints and during the Grand Jury proceedings.”).

¥n this § 1983 action, “[wjhile it is true thatase law with respect to arrest is looked to
for guidance as to the validity tfe arrest since the officers ardomct to those local standards,
it does not follow that state law governs.” \Witds. Turner, 490 F.3d 810, 814 (10th Cir. 2007).
Thus, Tenth Circuit 8 1983 precedent binds toer€ Wilder v. Turner, 490 F.3d at 814 (“Nor,
perhaps more importantly, are we bound by a statet’s interpretation ofederal law -- in this
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officer consists of:

Q) an attempt to commit a battery ugbe person of a peace officer while he
is in the lawful discharge of his duties; or

(2) any unlawful act, threat or maeing conduct which causes a peace officer
while he is in the lawful discharge bfs duties to reasonably believe that
he is in danger of receng an immediate battery.
N.M. Stat. Ann. § 30-22-21(A). Battery, in tyris defined as “the unlawful, intentional
touching or application of force the person of another, when done in a rude, insolent, or angry

manner.” N.M. Stat. Ann. 8 30-3-4. The word person means not only the person’s body, but

“anything intimately connected with [the] pers” Clema v. Colombe, 676 F. App’x 801, 805

(10th Cir. 2017)(unpublished)(citing Staw. Ortega, 1992-NMCA-003, | 14, 827 P.2d 152,

156)(alteration only in Clema v. Colombe)eeSalso State v. S§ipings, 2011-NMSC-021, 16,

258 P.3d 1008, 1013 (concluding thatdewice of a “scuffle,” whicfpossibly escalated into a
physical fight” would support a battery convai). The Tenth Circuit has concluded that
“reaching” for a peace officer’s “flashlight woutduse a reasonable officer to believe there was
a substantial probability that [the man]jdheommitted an assault on a peace officer under New

Mexico law.” Clema v. Colombe, 676 F. Appat 805. _See Niederstadt v. Wolf, 2014 WL

12783115, at *4 (D.N.M. Dec. 2014)(Yarbrough, M.J.)(holdinghat police officers had
probable cause to arrest a man for assault on a peace officer, because the man had “shouted
threats at” the police officers, including a threat to kill them, and “advanced towards” them),
report adopted, 2015 WL 13667225 (D.N.Jan. 6, 2015)(Parker, J.).

Here, McGarry yelled at Green to get aithis house and pointed his finger both at

Green and at the door. See Gré&édeo at 0:36:00-0:36:15. &en stood within a few feet of

case the Fourth Amendment.”JThe Court, however, looks to WeMexico caselaw to determine
what the underlying state law charges’ elemanés _See Wilder v. Turner, 490 F.3d at 814.
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McGarry. See Green Video aB6:54-0:36:15; Hightower Videat 0:048:10-25. Neither Green
nor Hightower, who was also very close to McGarry, had moved to handcuff or arrest McGarry.
See Green Video at 0:35:54-0:85; Hightower Video at 0:0485-31. From those facts, a
reasonable juror could conclude that Wood'sdbe- that a battery on Green was imminent --
was unreasonable. McGarry’'s shouts were thotats, but commands to leave his home.
McGarry did not reach out to €&en or Hightower, move towaittiem suddenly, or otherwise
indicate intent to stke. McGarry’s only action that suggestn imminent touching is his finger-
pointing that alternated betwepninting at Green and at the dodgee Green Video at 0:35:54-
0:36:15. A reasonable inferencetlimt McGarry’s pointing is a gesture meant to reinforce his
command that Green and Hightower leave his holiseshort, yelling ad gesturing at a police
officer to get out of your house does aatount to probable cause for assault.

The Court is also mindful that Green addyhtower, who had both been with McGarry
longer than Wood and were bothysically closer to McGarry #n Wood, apparently concluded
that McGarry’s finger-pointing weanot an assault. As aldiaexplored above, when Wood
entered the home, he saw both Green and blgt and neither had attempted to arrest
McGarry. That two other officers, who had greater knowledge of the situation, made no move to
arrest McGarry, and that Wood saw both of ghofficers not acting casts considerable doubt on
the reasonableness of Wood’s bktleat a battery was imminentViewing the evidence in the
light most favorable to McGarry, the Court detares that a reasonable juror could conclude
that Wood lacked probable cause for arresting McGarry on the assault charge.

Wood, however, also charged McGarry witkiséing, evading, or obstructing an officer,
which occurs when a person “resist[s] or absispmny judge, magistrate peace officer in the

lawful discharge of his duties.” N.M. Stat. An8 30-22-1(D). _See Criminal Complaint at 1.
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Resist means physical acts of resistance andrdadiof lawful police orders. See State v. Diaz,

1995-NMCA-137, 1 25, 908 P.2d at 262; Stat¥iade, 1983-NMCA-084, 1 6, 667 P.2d at 460.

See also Youbyoung Park v. Gaitan, 680 F. App%3&-34 (noting that the Court of Appeals of

New Mexico has defined “resistingis “a defendant’s overt physical acta defendant’s refusal

to obeylawful police commands”)(emphasis in origin&l) See also Manzanares v. Higdon, 575

F.3d 1135, 1144-45 (10th Cir. 2009)(“An officer. . would not reasonably believe that
Manzanares was resisting or obstructingoffitcer under New Mexico law . . . Higdon’s sole
basis for guessing that Manzagswas violating either proves was the pure speculation that
Manzanares could have been more cooperatideshared more information.”) Abuse, on the
other hand, refers to abusive speech, so long@dation of such spebk “does not offend the
First and Fourteenth Amendments,” and sovérs only speech that can be called fighting
words.” State v. Wade, 1983-NMCA-084, § 7, 667 P.2d at’%6Bighting words are “those

personally abusive epithets which, avhaddressed to an ordinayjizens, are, as a matter of

%The Supreme Court of New Mexico has nonsidered N.M. Stat. Ann. § 30-22-1(D)’s
meaning of resist. The Court cdutes that it would adhere ftate v. Wade’s meaning, as the
great weight of Court oAppeals of New Mexico decisionslimwv that definition, as does at least
one unpublished Tenth Circuit decision. Seg,e¥oubyoung Park v. Gaitan, 680 F. App’'x at
733-34; _State v. Jimenez, 2017-NMCA-039, 1392 P.3d 668, 682 (“[A] person can violate
Subsection (D) [] by avoiding doingpmething required, includingfusing to comply with an
officer’s orders.”);_City ofEspanola v. Archuleta, 2010 \\8997984, at *3 (N.M. Ct. App. Feb.
5, 2010)(“[R]esisting can includie failure to obey lawful comands from law enforcement
officers.”); State v. Diaz, 1998HMCA-137, 1 25, 908 P.2d at 262.

?The Supreme Court of New Mexico has nonsidered the meaning of “abuse” in N.M.
Stat. Ann. 8 30-22-1(D), but the Court concluttes it would follow_State v. Wade’s definition,
as the Supreme Court of New Mexico has,traddy recently, cited State v. Wade’s holding with
approval. _See State v. Correa, 2009-NM¥1; 1 26, 222 P.3d 1, 8 (“However, our Court of
Appeals has previously considered similar comdand held that “[s]creaming obscenities and
yelling ‘get the hell out of thouse’ do not amount to ‘fightingvords, particularly when they
are addressed to police officers who are supptusedercise restraint.”)(quoting State v. Wade,
1983-NMCA-084, 1 7, 667 P.2d at 460).
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common knowledge, inherently liketo provoke violent reaction.’Virginia v. Black, 538 U.S.

343, 359 (2003). _See Cannon v. City and Couwitpenver, 998 F.2d 867, 873 (10th Cir.

1993)(“Fighting words are thus epiteg(1) directed at the persaf the hearer, (2) inherently
likely to cause a violent reaction and (3) ptayino role in the expre®n of ideas.”).

Wood did not have probable cause to arkésGarry on the abuse element of N.M. Stat.
Ann. 8 30-22-1(D), because McGarry’'s yellse anot “abuse” or fighting words. His
exclamations about the gun that t'g]right here . . . It's in th fucking box, and you're pointing
a gun at me” and his command to “[g]et the futk of my house” see Green Video at 35:49-
36:04 (McGarry), express ideagjch as the locatioof the gun and thavicGarry wanted the

officers to leave, so those utterances arefigbting words, see Klen v. City of Loveland, 661

F.3d 498, 509 (10th Cir. 2011)(“Klens’ offensive epithets were not fighting words, because they
did express ideas -- chiefly thafity building department offials were incompetent.”).
Moreover, none of his words were a “directrqmmal insult or an invitation to exchange

fisticuffs.” Klen v. City of Loveland, 661 F.3at 510. Finally, McGarry’s “vulgar or offensive

language” alone do not make his “outbursts figgptivords.” Klen v. City of Loveland, 661 F.3d

at 510 (“Words may convey anger and frustmativithout being likelyto provoke a violent
reaction.”). _See State v. Wade, 1983-NMQ84, | 17, 667 P.2d at 462 (“Screaming obscenities
and yelling ‘get the hell out ahe house’ do not amount to fighting words, particularly when
they are addressed to police offis, who are supposed exercise restrairi). Cf. Stone v.
Juarez, 2006 WL 1305039, at *12.0DM. April 23, 2006)(“Fuck yu’ in this situation is
protected speech directed at a police officegardless whether a crowd of people heard

it.")(citing Houston v. Hill, 482U.S. 451, 461 (1987)(“[T]he Bt Amendment protects a

significant amount of verbal criticism and challenge deddt police officers.”)).
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Wood had probable cause, however, to prageon the resistance element. McGarry

resisted by refusing to comply with Green’seated lawful commands. See Storey v. Taylor,

696 F.3d 987, 993 n.6 (10th Cir. 2012)(“A detention pursuant to [N.M. Stat. Ann. § 30-22-1(D)]
is only justified if the order isctually lawful.”). Throughout #hentire altercain, Green pled

with McGarry to be calm._See Green Video13643; id. at 36:02-15d. at 36:21-22. More
importantly, Green told McGarry not to shdwnm the gun he owned. See Green Video 35:47-
49. McGarry disregarded all of those ord@rdlthough defiance to onerder to be calm might

not support probable cause under N.M. Stat. 880-22-1(D), defiance to several commands
coupled with McGarry’s actions seunding the gun support probable caffse.

B. THE MALICIOUS PROSECUTION CL AIM FAILS IN ITS ENTIRETY,
HOWEVER, BECAUSE THE RIGHT IS NOT CLEARLY ESTABLISHED.

McGarry has not identified a factually angbus Supreme Court denth Circuit case in
his briefing on the malicious prosecution claims] &as conceded that he could find none. See
Tr. at 19:21-24 (Witt). The Court has indepently researched malicious prosecution caselaw
and could find no highly factually analogoymiblished Supreme Court or Tenth Circuit
decisions. Indeed, there are only a smatterinfeoth Circuit cases camging N.M. Stat. Ann.

88 30-22-1(D) & 30-22-21, and only a couple of pui®id decisions. Seege, Storey v. Taylor,

21Both types of orders were lawful. Neitherlicates an unlawful search or seizure, see
Storey v. Taylor, 696 F.3d at 99 d police officers routinely ordagitated suspés to be calm
and to stay away from weaporsee, e.g., Pauly v. White, 8743#& at 1216; Aldaba Il, 844 F.3d
at 876;_Hinton v. City of Elwood, 997 F.2d 774, 781 (10th Cir. 1993).

2Although Wood would not have kam of Green’s commands when he rushed into the
home, that fact does not matter for the maliciprgsecution claim. The claim turns on whether
Wood had probable cause to prosecute the N6Mt. Ann. § 30-22-21(D) charge. Probable
cause to prosecute does not depend on only VEdowwledge when the grdent occurred but
the evidence that supports the Criminal ConmplaSee Pierce v. @&hrist, 359 F.3d 1279, 1294
(10th Cir. 2004)(concluding that the “existence probable cau#® time of the arrest” is the
wrong inquiry for malicious prosecution claims)(emphasis in original).
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696 F.3d at 993-94. The Court also lookedSapreme Court and Tenth Circuit decisions
construing similar state statutes. None af fublished decisions sufficiently resemble these
factual circumstances.

In the most factually analogowesse it could find the TentBircuit considered whether a
police officer lacked probable cause, underAltmuquerque City Code’s version of N.M. Stat.
Ann. § 30-22-1, which, as the Tenth Circuit notednesirly identical to tl state statute. See

Buck v. City of Albuguergue, 549 F.3d 1269, 1282{&8th Cir. 2008)(“Buck”). In_Buck, a

police officer arrested a man during an ardagi'War protest for chanting “shame” toward a
number of police officers andsking one of the officers “whje could not remain on the
sidewalk.” Buck, 549 F.3d at 1286The Tenth Circuit concluded, without much explanation,
that such actions did ha@onstitute probable caeidor an arrest baseah either resisting or
abusing an officer._Buck, 549 F.3d at 1286. alihh both Buck and this sa involve a person
verbally challenging officers, the two case® @&oo distinct to meet the qualified immunity
threshold. For example, Buck involves a publiotpst, whereas this casevolves a clash in a
private home. The level of confrontation betweke person in Buck and the officers may also
differ from McGarry’s case -- i not clear how vociferous tmean’s “shame” chant was or how
combative his question to the offioeas. Such factual distinctionsight make a constitutional

difference.” Kerns v. Bader, 663 F.3d at 1188 gbasis in original). The Court concludes,

accordingly, that the right was not clearly estt#d in 2014, and Wood entitled to qualified
immunity on that clainf®

[I. THE RESPONDEAT SUPERIOR CLAIM FAILS, BECAUSE ENTITIES
CANNOT BE LIABLE UNDER 81983 ON A RESPONDEAT SUPERIOR

%3As noted, supra at 50, Green and Hightoareralso entitled to qualified immunity.
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THEORY.

McGarry alleges that Lincoln County and the Lincoln County Sheriff's Department are
liable for the Officer’s actions on a respondeat sop¢heory. _See Complaint §{ 58-65, at 7-8.
Lincoln County and the Lincoln County SHés Department, howevercannot be liable under
8 1983 for such a theory. See Mtné36 U.S. at 691 (“[A] murtipality cannot be held liable
under § 1983 on aespondeat superior theory)®® McGarry concedes that his respondeat
superior claim should fail. _See Tr. at 18:13-Witt). The Court, therefore, dismisses the
respondeat super claim.

IV.  THE COURT DECLINES TO EXERCI SE SUPPLEMENTAL JURISDICTION
OVER THE STATE CLAIM AND DISMISSES IT.

The only remaining claim before the CoisrivicGarry’s NMTCA claim._See Complaint
11 66-72, at 8. The Court declintesexercise supplemental juristicn over that claim._See 28

U.S.C. 8§ 1367(c)(3);_Carlsbakchnology, Inc. v. HIF Bio, m, 556 U.S. 635, 639 (2009)(“A

district court’s decision whethe¢o exercise that jurisdiction after dismissing every claim over

which it had original jurisdiction is purely digtionary.”); United States v. Botefuhr, 309 F.3d

1263, 1273 (10th Cir. 2002)(cdnding that if a distct court has not adady spent a good deal
of time and energy on a state law claim, ihéshould normally dismiss supplemental state law
claims after all of the federal claims have bdemissed.”). Accordingl the Court will dismiss
that claim withoufprejudice.

IT IS ORDERED that the requests in th®efendants’ Motion and Supporting

Memorandum for Qualified Immunity and Surang Judgment, filed March 15, 2017 (Doc. 45)

%A theory under_Monell would sb fail, as there has be@o evidence of a Lincoln
County or Lincoln County Sheriff's Departmentlipg or custom that caused the Officers to
inflict harm. See Monell, 436 U.S. at 694
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are granted in part and denied part. Plaintiff Sean McGarry’s claims for Excessive and
Unnecessary Use of Force, Matius Prosecution, and Respondent Superior in his Complaint for
Civil Rights Violations, filedMay 26, 2016, (Doc. 1), are dismigs@ith prejudice. McGarry’s

State Tort Claims are sinissed without prejudice.

W‘ re—
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