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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

SANYA KAY MILNER,

Plaintiff,
V. Civ. No. 16-105GJF
NANCY BERRYHILL, Acting
Commissioner of the Social Security
Administration

Defendant.

ORDER

THIS MATTER is before the Court oRlaintiff Sanya Milner’s (“Plairiff’'s”) “Motion
and Memorandum in Support of Reversiangd Remandg Administrative Agency Decisidn
(“Motion”), filed on March 17, 2017 ECF No.22. The Commissioner responded May 11,
2017 ECF No. 2. Plaintiff filed her Reply on June 6, 2017 ECF No. 25. Having
meticulously reviewed the entire record and the partigsfing, the Court fing that Plaintiff’s
Motion is well taken and that thé&dministrative Law Judge’s“ALJ’s”) ruling should be
REVERSED and REMANDED. Therefore, and for the further reasons articulated below, the
Court will GRANT Plaintiff's Motion.
l. BACKGROUND

Plaintiff was born on September 8, 1971. Administrative R. (“AR”) SBeearned her
General Equivalency Diplom@GED”) and attended some college. AR 31. Plaintiff last
worked in March 2012 as a clerk at a convenience store. AB2.31Prior to her job at a
convenience store, Plaintiff worked for SEI at a call center for two and gdaalf. AR 34.

On March 20, 201,2Plaintiff filed an application foSocial Security Disability Insurance

Benefits (“DIB”) and Supplemental Securitpydome(“SSI”), with an allegedisability onset
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date of March 6, 2012. AR 12Her claims were denied on September 6, 2012, and upon
recansideration on June 12, 2013. AR 12. Plaintiff filed a written request for hearing on August
12, 2013. AR 12. The Administrative Law Judge (“ALJ"), Christopher H. Juge, held @ vide
hearing on January 13, 2015, at which Plaintiff testified and appeatiecounsel in Clovis,

New Mexico. AR 12. Todd S. Capielano, a vocational expert, also appeared at thg Ieiar

did not testify. AR 12.

On February 25, 2015, the ALJ issued his decision that Plaintiff was not disabled withi
the meaning of the Social Security Act (“the Act”), from Ma6;2012, through the date of the
decision. AR 20. On April 23, 2015, Plaintiff requested that the Appeals Coaugiv the
ALJ’s decision, a requeghe Appeals Council denied on July 25, 2016. AR.1As a
consequence, the ALJ’s decision became the final decision of the Commissioner. 208C.F.R
422.210(a) (207). Plaintiff timely filed her appeal in this Court on September 22, 2016. ECF
No. 1.

. PLAINTIFF'S CLAIMS

On appeal, Plaintiff raises three issues. First, Plaiatifances multiprong argument
that the ALJerred in concludinghat Plaintiff’'s depression was not disablingeePl.’s Mot. 17
22, ECFNo. 22. Specifically, sheasserts that the ALJ omittexbrtain limitationsfrom her
residual functional capacity (“RFC"letermination that had been assignedDoy Mark C.
McGaughey, Ph.D, the ndreating consultative psychiatric examiner, and Dr. Howard G.
Atkins, Ph.D,the norexamining state agency medigadychiatric consultant.ld. at 1819.
Plaintiff also argues that the ALJ erred in evaluating only her anxiety disordter Listing
12.06, as opposed to evaluating both her anxiety disardder Listing 12.0&nd her affective

disorder under Listing 12.041d. at 18. Plaintiff additionally asserts that the ALJ erred in



granting no weight tahe opinion ofChristina Wampler, a treating licensed mental health
counselor,id. at 19, and that the ALJ erred statingthat Plaintiff did not have a historyf
dedicated mental health treatmemtl. According to Plaintiff, the ALJ picked and chose from
the record and did not include evidence that contradicted his finding of disalulligt 20.

Second, Plaintiff argues that the ALJ committed legal error by failing tontexcuthe
psychiatric review technique (“PRT”) in his decisioll. at 2%:22. Third, Plaintiff argues that
the ALJ committedlegal error by applying the Social Security Administrasorf‘the
Administration’s”) MedicalVocational Guidelines, otherwise known &lse’ grids; to determine
that Plaintiff was not disabledd. at 2226.

1. APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a claimant’s request for review, the ALJ sodecis
becomes the final desibn of the agency. The Court’s review of that final agency decision is
both factual and legal. See Maess. Astrue 522 F.3d 1093,1096 (10th Cir. 2008) (citing
Hamiltonv. Sec’yof Health & HumanServs. 961 F.2d 1495,1497-98 (10thCir. 1992)) (“The
standard of review in a social security appeal is whether the correcttigddusls were applied

and whether the decision is supported by substantial evidence.”)

The factual findings at the administrative level are conclusive “if supportsdhstantial
evidence.” 42 U.S.C. 8 405(g) (2012). *“Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusamgtey v. Barnhart373
F.3d 1116, 1118 (10th Cir. 2004)amlin v. Barnhart 365 F.3d 1208, 1214 (10th Cir. 2004);

Doyal v. Barnhart 331 F.3d 758, 760 (10th Cir. 2003). An ALJ’s decision “is not based on

L A court'sreviewis limited to the Commissioner'dinal decision42 U.S.C.§ 405(g) (2012)which generallyis the
ALJ’s decision,not the AppealsCouncil’'sdenialof review. 20 C.F.R.§404.981 (201); O'Dell v. Shalalg 44 F.3d
855,858 (10th Cir. 1994).



substantial evidence if it is overwhelmed by other evidence in the record or ifigheneere
scintilla of evidencesupporting it.” Langley 373 F.3d at 1118; Hamlin, 365 F.3d at 1214.
Substantial evidence does not, however, require a preponderance of the eviferckax v.
Astrue 489 F.3d 1080, 1084 (10th Cir. 2007) (citidgltanski v. F.A.A.372 F.3d 1195, 1200
(10th Cir. 2004)). Acourtshould meticulouslyeview the entire record but should neithere-
weighthe evidencenor substitutets judgmentfor that of the Commissioner.Langley 373 F.3d

at 1118;Hamlin, 365F.3dat1214.

As for the review of the ALJ’'s legal decisions, the Court reviews ‘fndrethe ALJ
followed the specific rules of law that must be followed in weighing paatidypes of evidence
in disability cases.”Lax, 489 F.3d at 1084. The Court may reverse antang if the ALJ failed
“to apply the correct legal standards, or to show . . . that she has dor&is&réy v. Chater92

F.3d 1017, 1019 (10th Cir. 1996).

Ultimately, if substantial evidence supports the ALJ’s findirsgsl the correct legal
standardsvere applied, the Commissioner’'s decision stands and the plaintiétt isntitled to

relief. Langley 373 F.3d at 11184amlin, 365 F.3d at 1214oyal, 331 F.3d at 760.
B. Sequential Evaluation Process

The SSA has devised a figtep sequential evaluation process to determine disalslég.
Barnhart v. Thomgs540 U.S. 20, 24 (2003); 20 C.F.R. 88 404.1520(g{@}12) At the first
three steps, the ALJ considers the claimant’s current work actikéymiedical severity of the
claimant’s impairments, and the requirements of the Listing of hmeaits. See20 C.F.R. 88
404.1520(a)(4)Pt. 404, Subpt. P, App’x 1. If a claimant’s impairments are not equal tofone
those in the Listing of Impairment$ien the ALJ proceeds to the first of three phases of step four

and determines the claimanR$C. See Winfrey92 F.3d at 1023; 20.E.R. 88 404.1520(e)In



phase two, the ALJ determines the physical and mental demands of thentkipast relevant
work, and in the third phase, compares the claimant’s RFC with the functionakregnts ohis
past relevant work to determine if the claimant is still capable obipeirig her past work. See
Winfrey, 92 F.3d at 1023; 20 C.F.R. 88 404.1520(fff a clamant is not prevented from
performingher past work, then she is not disabled. 20 C.F.R. 88 404.1520¢§ claimant bears
the burden of proof on the question of difity for the first four steps See Bowen v. Yuckert

482 U.S. 137, 146 (1987)alba v. Heckler 814 F.2d 1456, 1460 (10th Cir. 1987).

If the claimant cannot return teer past work, then the Commissioner bears the burden at
the fifth step of showing that the claimanhisnethelessapable of performing other jobs existing
in significant numbers in the national economypee Thomas540 U.S. at 245; see also
Williams v. Bowen844 F.2d 748, 7561 (10th Cir. 1988) (discussing the figeep sequential
evaluation process in detail).
IV. THE ALJ'S DECISION
The ALJ issued his decision on February 25, 2015. AR 20. At step one, he found that
Plaintiff met the insured status requirements of the Act througte®@bpr 30, 2015and that
Plaintiff had not engaged in substantial gainful activity since Mé&rcB012, which was the
alleged onset date of disability. AR 14. At step ttwe ALJ found that Plaintiff hathe
following severeimparments asthma, affective disorder, and obesity. AR P.step three,
the ALJ found that none of Plaintiff's impairments, alone or in combination, met ocatigdi
equaled the severity oflsted impairment in 20 C.F.R. Part 404, Subpart P, AppendiAR

15.

In determining that nonef ®@laintiff’'s impairments met or medically equaled the severity

of a listed impairment, the ALJ considered the following listings: 1.02 (magfudgtion of a



joint)?, 1.07 (fracture of an upper extremity)12.06 (anxietyelated disorde}§, and listing

under Section 6.00 (genitourinary disorderapd 14.00 (immune systefn) AR 15. As

2 Listing 1.02 defines major dysfunction of a joint 4s]haracterizedby gross anatomical deformity (e.g.,
subluxation, contracture, bony or fibrous ankylosis, instglpiind chronic joint pain and stiffness with signs of
limitation of motion or other abnormal motion of the affected joint(s), fimdings on appropriate edically
acceptable imaging of joint space narrowing, bony destruction, or aiskglbshe affected joint(s)” with either
“[iinvolvement of one major peripheral weighearing joint (i.e., hip, knee, or ankle), resulting in inability to
ambulate effectivig” or “[ijnvolvement of one major peripheral joint in each upper extteitiie., shoulder, elbow,
or wristhand), resulting in inability to perform fine and gross movemefféstively[.]” 20 C.F.R. § Pt. 404, Subpt.
P, App. 1 8§ 1.02 (2015).

3Listing 1.07 defines fracture of an upper extremity as one “with nonunioriratare of the shaft of the humerus,
radius, or ulna, under continuing surgical management, asedefin 1.00M, directed toward restoration of
functional use of the extremity, and Buftinction was not restored or expected to be restored within 12 snohth
onset.” Id. § 1.07.

“Listing 12.06 defineanxietyrelated disorders as disorders for which “anxiety is either the piedotisturbance
or it is experienced if the individualttempts to master symptoms; for example, confronting the dreaded abjec
situation in a phobic disorder or resisting the obsessions or compuilsiobhsessive compulsive disorderdd. §
12.06. When the requirements of both parts A and B are matisbr when the requirements in both parts A and C
are satisfied, an anxiety disorder meets the required level of severity. Peguifes “[m]edically documented
findings of at least one of the following:
1. Generalized persistent anxiety accompaniethiee out of four of the following signs or symptoms:
a. Motor tension; or
b. Autonomic hyperactivity; or
c. Apprehensive expectation; or
d. Vigilance and scanning; or
2. A persistent irrational fear of a specific object, activity, or situatibith results in a compelling desire
to avoid the dreaded object, activity, or situation; or
3. Recurrent severe panic attacks manifested by a sudden unpredictabtd orieate apprehension, fear,
terror and sense of impending doom occurring on the avefagdeast once a week; or
4. Recurrent obsessions or compulsions which are a source of markesis¢list
5. Recurrent and intrusive recollections of a traumatic experience, which@rea of marked distress|.]”
Id.

Part B requires any of the almto result in at least two of the following:
“1. Marked restriction of activities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining concentration, persistenceaoepor
4. Repeateépisodes of decompensation, each of extended duratidn.”

Part C requires the anxiety disorder to result in “completbilinato function independently outside the area of
one's home.”ld.

® Listing 6.00 is used to evaluate “genitourinary disorders regultinchronic kidney disease (CKD).1d. §
6.00(A). As the record is devoid of referenceCteD, it is unclear why the ALJ utilized Listing 6.00 in the instant
case.

® Generally, the Adinistration evaluates immune system disorders under Listing0 lih.Gthree categories:
autoimmune disorders, immune deficiency disorders excluding human imnfigrerdsy virus (HIV) infection, and
HIV infection. 1d. § 14.00(A)(1)(c). Again, as the recois devoid of reference to an immune disorder of any kind,
it is unclear why the ALJ referred to Listing 14.00 in the instant case.
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Plaintiff accurately points out in her Motion, the ALJ did not consider Listing 1f04
affective disorders.Pl.’'s Mot. 18. Insteagdn justifying his finding at €p threethe ALJwrote
only that “the medical evidence does not document lidéugl severity, and no acceptable
medical source has mentioned findings equivalent in severity to the criteaayofisted
impairment[.]” AR 15. The ALJ also noted that the fexamining state disability consultants
“also concluded after reviewing the evidence that no listing is met or éqisale Exhibit 6A).”
AR 15.

After finding thatnone of Plaintiff's impairments satisfied an applicable Listing, the ALJ
proceededo step four andssesed Plaintiffs RFC. AR15-19. The ALJ found that Plaintiff
had the RFC to “perform the full range of simple, unskiledentary work as defined in 20 CFR
404.1567(a) and 416.967(a), provided that she asmidentrated exposure tlust, fumes, and
noxious gases.” AR 15.

To develop Plaintiffs RFC, the ALJ relied primarily upon Plaintiff's testimothe
reports of the two neexamining state disability consultants (Dr. Leah HollyDDand Dr.
Howard G. Atkins, Ph.D), the report of a consultative psychiatric exami@r. Mark C.
McGaughey Ph.D), andthe ALJ’s rejection of licensedmental health counselor Christina
Wampler’s opinion. The ALJ “considered allof Plaintiff's] symptoms and the extent to which
these symptoms nareasonably be accepted as consistent with the objective medical evidence
and other evidence” and “opinion evidence.” AR He then concludedat “[h]avingcarefully
considered the objective medical evidencehsas xray reports and clinicalindings, there
simply is no evidence from any of tklaimants examining physiciansupporting a finding that

she was disabled during the relevant period or that contradicts the RFC detemiinaR 17.



The ALJ also found that Plaintiff was “not entirely credible,” which Plairddks not
challenge on appeal. AR 18. The ALJ found that there were numerous inconsistencies betwe
Plaintiff's testimony and evidence elsewherghe record. AR 189. In particular, the ALJ
opined that findings upon examinatiorepeatedly identified normal setism and neurological
function, and anormal gait” and that physical examinations wen®t“corroborative of the
claimants allegations of disablingack and foot pain.” AR 18. The ALJ noted that although
Plaintiff “reported that she had been hospitalized on numerous atxdsidreat her acute
asthmatic episodes,” the record did not support “such frequent hospitalizations as shesdesc
them,” and that Plaintiff ¢an tolerate her own cigarette smoke amatijuara smoke without
complications. AR 18-19. According to the ALJPIaintiff alsotestified that she was unable to
crouch, yet “went on to testify in responsedguestions about her mental state that she finds
herself crouching in a corner.” AR 19.

Specfically regarding Plaintiffs mental impairments, the ALJ compared Plaintiff's
testimony with the record, and found that:

[Plaintiff] does not have a history of dedicated mental health treatment, and only

recently (since 8/2014) began $ee a social workefor evaluations of mental

health symptomatology. (Ex. 7FShe has nevdyeen hospitalized for any mental

health disorder, and, aside from being diagnosed déipression, the medical

reports, discussed below, are not corroborative of the severe ialtsgatvanced

at the hearing.

AR 15.
A. Opinion evidence

To determine Plaintiffs RFChe ALJ considered the opinions of Dr. McGaughey, Dr.

Holly, Dr. Atkins, and Christina Wampler, Licensed Mental Health Counselddthough the

" The record contains three other medical opinions that will not be discuesed Ibr. Erika Garcia, M.D.,
examined Plaitiff as a consultative examiner, but her opinion is not referred tioeiMLJ’s decision, and none of
the parties refer to it in their briefing. The Court therefore will notes@\Dr. Garcia’s opinion. Dr. Barbara

8



ALJ did not specifically assign weight to the opinions of Dr. McGaughey, DryHatid Dr.
Atkins, the ALJ adopted them in his decision. On apgdealintiff did not raise the issue of
weight assigned to their opinions. With respect to Dr. Holly’s opirthat Plaintiff “was
capable of performing exertionally light physical actiyitthe ALJ wrote that he “agrees with
that assessment[.]” AR 18. The ALJXka@lopined that “Dr. McGaugheyassessment was
supported by his clinical finding$’ AR 14. The ALJ did not specifically address Dr. Atkins’s
findings other tha stating that Dr. Atkins “assessed mild restriction in activities of daily living,
mild restriction in maintaining social function, and a moderate limitatmortoncentration,
persistence,ra pace AR 14. With respect to the weight granted to Dr. McGaughey’s and Dr.
Atkins’s opinions, the ALJ found that “based on the wedsonedndfully supported opinions
of the state agency consultants, the undersigned finds the claimardradimied than found
herein” AR 15. It is unclear whether the ALJ was also referring to Dr. Holbggion in
addition to those of Dr. McGaughey and Dr. Atkins.

The ALJ granted no weight tds. Wampler’s functional assessment of Plaintiff because
her conadlisions “are not corroborated by contemporaneous treatment notes showing such a

severity of symptoms, and are internally inconsistent in so far as the regat¢dsAugust 2014,

Abercrombie, M.D., a neaxamining site disability consultant, assessed Plaintiff's records ogust 21, 2012.
However, neither the ALJ nor the parties refer to Dr. Abercrombie’sigdly@FC assessment, and thus the Court
will not review Dr. Abercrombie’s opinion.Dr. Scott R. Walker, MD., a norexamining psychiatrist, reviewed
Plaintiff's records and completed a Mental RFC assessment of PlainBémember 6, 2012. AR @®. The ALJ
did not refer to Dr. Walker’s opinion in his decision. The Court alsieathat Dr. Walker's mert&®kFC is
essentially identical to Dr. Atkins’s mental RFC, which was mestiohy the ALJ [AR 1415], including the
explanation in narrative form regarding Plaintiff's sustained canagon and persistence limitation€ompareAR
6566 and AR 9896. Tte only difference between Dr. Walker’s opinion and Dr. Atkins’s apiri$ that unlike Dr.
Walker, Dr. Atkins explicitly referred to the Psychiatric Review Techai’PRT”) in the additional explanation
section of his Mental RFC. AR 96. Because the didinot refer to Dr. Walker's opinion in his decision, it is
impossible to ascertain whether he considered it in rendering PlainRfFC. Dr. Walker's opinion is also
essentially identical to Dr. Atkins’s, and because the Court cannotaroghethethe ALJ took it into account in
his decision, it is unnecessary for the Court to refer further to RlkéNs opinion.



yet finds the claimant’s symptoms to have begun in August 2013, roughlyeandgfore the
claimant initiated mental health treatmeftAR 19.

Dr. Mark C. McGaughey, Ph.D.

Dr. McGaughey is a consultative psychiatric examiner who examined Plam#ugust
9, 2012. AR 374 Although the ALJ did not specifically assign weight to Dr. McGaughey’s
opinion, he adopted it. AR 15. Plaintiff reported a history of anxiety and depressiog, thayin
she had increased suicidal thinking and nightmares after being prescribgdol. byaieven with
a change in medication to Seroquel, Paroxetine HCL, and Clonazepam in July 2012, she had not
experienced any relief. AR 374. Plaintiff began having suicidal thoughts in July B0t12,
denied any intent or plan to carry through with suicide. AR 374.

With respect to substance use, Plaintiff stated she drinks alcohol once a morghhartles
admitted that she uses marijuana “in the form of ‘one bped’day to help deal with her pdin.
AR 374. Plaintiff told Dr. McGaughey that she smoked four to six cigarettes per day

Regarding mental status, Dr. McGaughey reported that affect “was ggriellathnge,
although [ ] she was tearful at times.” AR 375. Plaintiff's mood was modiedhtsphoric, and
her sleep and appetitvere poor most of the time. With respect to attention and concentration,
they were “genelly okay during the interview[:] AR 375. Dr. McGaughey reported that
Plaintiffs remote memory was grossly intact and her verbal abstract reasoning skills were
generally satisfactory AR 375. Dr. McGaughey also found that her insight and judgment were
good, and reaffirmed that Plaintiff denied any suicidal ideation, intent, or plan. 378R

Clinically, Dr. McGaughey assessed the following diagnostic impmessatepressive disorder,

8 Although the ALJ noted that Ms. Wampler completed her assessmenorigsmonth after Plaintiff began
treatment with her, the Commissioner clarified in her Response to PlaiMition that Plaintiff began treatment
with Ms. Wampler three months prior to Ms. Wampler's assessnfiiéuatr 0 Def.’'s Resp. 13, ECF No. 24. The ALJ
also referred to Ms. Wampler as a social worker rather than a licensed mentatbeattelor, the latter of which is
her profession and qualification. AR 19.

10



anxiay disorder, and cannabis abuse. AR 3H&. alsoreported a currentl@bal Assessment of
Functioning (“GAF”) score of 57. AR 375.
Dr. McGaughey found that Plaintiff had several mild to moderate limitations\daco
to depression and anxiety:
Ms. Milner displays mild to moderate limitations in understanding and
remembering detailed or complex instructions and mild limitations in
understanding and remembering very short and simple instructions. She displays
mild to modeate limitations in being able to carry out instructions, to attend and
concentrate, and to work without supervision. She displays mild to moderate
limitations in her ability to interact with the public, with-amrkers, and with
supervisors. She displaysilcthto moderate limitations in her ability to adapt to
changes in the workplace, to be aware of normal hazards, and to react
appropriately. She displays mild to moderate limitations in her ability to use
public transportation or travel to unfamiliar places.
AR 376.
Dr. Leah Holly, D.O.
Dr. Holly is a norexamining consultative examiner wheviewedPlaintiff’'s recordson
June 7, 2013. AR 95.t is unclear whether the ALJ adopted her opinion, and he did not
specifically assign weight to it. AR 13n the Physical RFC Assessment portion of Dr. Holly’s
report, Dr. Hdly concluded that Plaintiff hathe followingexertional limitations: Plaintiff could
occasionally lift or carry 20 pounds; frequently lift or carry 10 poustis)d and/or walk for six
hours in an eight hour workday; sit with normal breaks forrgixrs in an eight hour workday;

and Plaintiff hasan unlimited capacity to push and/or pull “other than shown, for lift and/or

carry[.]” AR 93. Dr. Holly also omed that although Plaintiff hgabstural limitations, she could

° The Global Assessment of Functioning tisstwidely used for scoring the severity of illness in psychiatrgée
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC283®/#B14 (last visited January 9, 2018). A GAF score of 57
indicates “[mjoderatesymptoms (e.g.flat affect and circumstantial speech, occasional panic attacks) or moderate
difficulty in social occupatimal, or school functioning (e.qg., few friends, conflicts with peers evarkery.” See
https://msu.edu/course/sw/840/stocks/pack/axif\pst visited January 9, 20118
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frequently climb ramps, stairs, ladders, ropes, and scaffolds, andnhadlimited capacity to
balance, stoop, kneel, crouch, and crawl. AR 93-94.

Dr. Holly further corluded that while Plaintiff dichot have manipulative, visual, or
communicative limitations, ghdid have environmental limitationsAR 94. Dr. Holly opined
that Plaintiff must avoid even moderate exposure to extreme cold and avoid concentrated
exposure to fumes, odors, dusts, gases, and poor ventilation. AR 94. As explanation for her
environmental limitationsDr. Holly indicated that although Plaintiff stated that she had been to
the Emergency Department of her local hospital because of her asthma, IPs Hweiew of
Plaintiff's medical records indated that she had actually gone for reasons unrelated to her
asthma.SeeAR 94.

Dr. Howard Atkins, Ph.D.

Dr. Atkins is a norexamining consultative examiner wheviewedPlaintiff's recordson
June 7, 2013. AR 96Although the ALJ did not specifilg assign weight to Dr. Atkins’s
opinion, he adopted it. AR 15. In assessing Plaintiff, Dr. Atkins appears to have reviewed Dr
McGaughey's opinioand relatednedical records from February 2012 to August 2012. AR 91.
In the“Mental RFC Assessménportion of Dr. Atkins’s repat, he opined that Plaintiff didot
have understandingand memory limitations, but dichave sustained concentration and
persistence limitations. AR 96. Dr. Atkins rated Plaintiff's sustained camtiem and
persistence limitégons as follows [AR 96]

Not significantly limited in:

(1) Ability to carry out very short and simple instructions;

(2) Ability to sustain an ordinary routine without special supervision;

(3) Ability to work in coordination with or in proximity to others without being distracted

by them; and
(4) Ability to make simple workelated decisions.

12



Moderately limited in:

(1) Ability to carry out detailed instructions;

(2) Ability to maintain attention and concentration for extended periods;

(3) Ability to perform activities within a schedule, maiim regular attendance, and be

punctual within customary tolerances; and

(4) Ability to complete a normal workday and workweek withanterruptions from

psychologically based symptoms and to perf at a consstent pace without an

unreasmable number and length of rest periods.
Dr. Atkins concluded that Plaintiff did not have social interaction limitations aptation
limitations. AR 96. When asked to “explain in narrative form the sustained cataentand
persstence limitations indicated above,” Dr. Atkins wrot¢pJain, depression and anxiety may
cause some limitations in speed and task completion.” AR 96. Under “MFR@ditional
Explanation”, Dr. Atkins wrote “see PRT.” AR 96.

Under the sd®n of the report titled “Psychiatric Review Technique (PRT),” Dr. Atkins
identified two listings he used to evaluate Plaintiff: 12.04 for affective disoedetsl2.06 for
anxietyrelated disorders. AR 90. In the PRT section, Dr. Atkins opined thatiflaad mild
restriction in her activities of daily living (“ADL”);mild difficulties in maintaining social
functioning; moderate difficulties in maintaining coentration, persistence or paeed felt that
there was insufficient evidence to concludeatt there had been repeated episodes of
decompensation. AR 90. Dr. Atkins concludbdt Plaintiff's impairments did not satisfy the
criteria set forth in the listings. AR 91Dr. Atkins wrote in thePRT sectiorof his evaluation
that Plaintiff “has oly recently engaged in psychotropic intervention,” and that Plaintiff's “self
report of functioning is better than opined by the CE provider and will be taken into atcount

AR 91. Dr. Atkins further opined that the available evidence “suggestqdRlaattiff] can

understand, renmebef,] and carry out detailed but not complex instructions, make decisions,
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attend,] and concentrate for two hours at a time, interact adequately withord@rs and
supervisors and respond appropriately to changes in a eftirkgs AR 91.

The Administration’ddisability determination statetiat Plaintif could notreturn to her
past relevant work becauske couldstand and wal for only four hours and hathoderate
limitations in carrying out detailed instructioasd in concentratingpr an extended period of
time. AR 98. Nonetheles$laintiff's impairments did nolimit herto unskilled work AR 98.
The report concluded that Plaintiff is not disabladd that theresino evidence of any substance
abuse disaler. AR 99.

Christina Wampler, Licensed Mental Health Counselor

The ALJ rejected Ms. Wampler’'s opinion, assigning it no weight. AR P@aintiff
began seeing Ms. Wampler for treatment on May 14, 2014. AR 770. Ms. Wampler filled out
her assessmeiffdrm of Plaintiff on August 15, 20140oncludingthat Plaintiff had suffered the
limitations assessed on the form at their assessed severity since 26ig2813. AR 768Ms.
Wampler wrote no comments on the form to clarify or otherwise explain her conclugdéhs
769. Treatment notes were attached to Ms. Wampler’s opibidrgll of the noteslerivefrom
Plaintiff's first appointment on May 14, 2014. AR 770-80.

Ms. Wampler assignédlaintiff the following limitations
Mildly limited (defined onthe form as “[shme problems exist ithis area, but generally, the
individual would be able to perform this wer&lated mental function satisfactorily in a work
setting on a regular and sustained basis, i.e., 8 hours a day, for 5 days a weaquivaent
work schedule”) [AR 766-67] in the following areas:

(1) Ability to remember locations and work-like procedures;

(2) Ability to understand and remember very short and simple instructions; and
(3) Ability to remember detailed instructions

14



Modemately limited (defined on the form as ‘fig individual may be able to perform this nko

related mental function onlemited basis in a satisfactory manner, but théividual should not
be placed in a job setting where timgental function iscritical to job performance or to job
purpose”) [AR 766-68] in the following areas:

(1) Ability to carry out short andimple instructions;

(2) Ability to carry out detailed instructions;

(3) Ability to make simple workrelated decisions;

(4) Ability to interact apropiately with the general public;

(5) Ability to ask simplegquestions or request assistance;

(6) Ability to get along with ceworkers or peers without unduly distracting them or
exhibiting behavioral extremes;

(7) Ability to maintain socially apprafate behavior and to adhere to basic standards of
neatness and cleanliness

(8) Ability to respond appropriately to changes in the work setting;

(9) Ability to be aware of normal hazards and take appropriate precautions; and

(10) Ability to travel in tnfamiliar places or to use public transportation.

Markedly limited (defined on the form as ‘fija vocational setting, the individual cannot be
expected to function independentlgppropriately, and effectively in the designated ameaa
regular and sustained basis, i.e., 8 hours a day, for 5 days a oveak, equivalent work
schedule”) [AR 766-68] in the following areas:

(1) Ability to maintain attention and concentration for extended periods (the
approximately zhour segmentbetween arrival and firdtreak, lunch, second break, and
departure);

(2) Ability to perform activitieswithin a schedule, maintain regular attendance and be
punctual within customary tolerances;

(3) Ability to sustain an ordinary routine without special supervision;

(4) Ability to work in coordination withor proximity to others without being unduly
distracted by them;

(5) Ability to complete a normal workday and workweek withoerruptions from
psychologically based symptoms and to perform at a consistent pace without an
unreasonableumber and length of rest periods;

(6) Ability to accept instructiomand to respond appropriatebnd

(7) Ability to set ealistic goals or to make plamglependently of others.

B. Plaintiff's Testimony
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At the hearing, Plaintiff testifiethat she was born on September 8, 1971, attended school
until the eleventh grade but later earned her GED and attended some college, andléisat she
worked in March 2012. AR 381. Plaintiff testified that she was five feet and two inches tall
and that she weighed 180 pounds, having gained about 35 pounds in the six months prior to the
hearingdue to stress and a thyroid condition. AR 32. Plaintiff described her past work history,
stating that her last job was as a clerk at a convenience storengssistomers, cleaning and
stocking the store, and cooking food. AR 33. Plaintiff held this job from December 2011 to
March 2012, but quit because she could not stand or put on tennis shoes because her feet were
swollen, and her employer would not alldver to work with a “house shoe” on. AR 33.
Plaintiff also testified that she “was having a hard time breathing with exagrydmoning in with
their perfumes,” which affected her asthma, causing her to become short of bndaginiag
her headaches. AB3.

Plaintiff also testified that she worked at a call center for two and a reat§ ytil her
employment was terminated “due to attendance.” AR 34. Plaatitifbuted herattendance
problemsto the fact she wasick, experiencing symptoms from asthma, bronchitis, COPD, and
depression, and her sister was gravely ill. AR 35.

With respect to environmental irritants, Plaintiff testified that she is botherpdfoyne,
dust and other allergengarticularly when it is wady. AR 36. Chemicals used for cleaning,
such as bleaclarealso irritants. AR 3@7. Plaintiff described the medical issues she had with
her right foot, which eventually resulted in the removal of that foot's fith t AR 3738.
Plaintiff testifiedthat this amputation has restricted her to wedimgise shoesandhas caus#
problems with her balance. AR8. Plaintiff also described back problemscluding

degenerative disc diseaand nerve pain in her legs. AR 39.
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Regarding her mental impairments, Plaintiff testified that she had seen physidia
were treating her for depression and anxiety, and they had prescribed medices thase
conditions. AR 4011. Plaintifffurthertestified that she sees Christina Wampler for counseling.
AR 41. With respect to physical functional limitations, Plaintiff testified that ahesit for an
hour before needing to change positions, and can stand for 15 to 20 minutes. AR 42. Plaintiff
testified to losing her balance sometimes two to three tpaeslay. AR 43. Plaintiff can walk
for about 20 minutes at a time. AR 43. Plaintiff described excruciating pain valkseven
part of a city block. AR 44. Plaintiff felt that she can lift less than 10 pounds, and that she
cannot stoop, bend, kneel, or crouch due to her back and foot problems. AR 45. Similarly,
Plaintiff does not climb ladders due to her balance problems. AR 46.

Plaintiff described side effects die medications she is taking, including some that cause
drowsiness, but some that make her feel like “it's just too much for me” and soirsts “f
herself] crouching in a corner or like in a corner.” AR48/ Plaintiff smokes cigarettes, and at
the time of the hearing was smoking one to two per day (which was decreased &ckneaga
half per day) and was trying to quit. AR 49. Plaintiff opined that the reduction in smoking
cigarettes did not help her COPD and asthma symptoms because of allaegengder her
asthma. AR 4%0. Plaintiff uses marijuana, but did not gjpeduring the hearinow much or
how often. AR 50.

Plaintiff testified that she has problems with memory because she “forgd¢s] and
she has difficulty witrconcentration. AR 51. Plaintiff “lose[s her] train of thought a lot just by
talking.. . .[a]ll | know what's in front of me that | can see that I'll remember it if it's in front of

me written down. Otherwise | forget a lot.” AR 52.
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At step four, the ALJ found that Plaintiff had past relevant work at a qatiticebut that
the denands of that position excesdithe RFC Thus, he founélaintiff to be unable to perform
any past relevant work. AR 19. The ALJ then proceeded to step five, where the ALJ found that
“[tlransferability of job skills is not material to the determinatidrdsability because applying
the MedicalVocational Rules directly supports a finding of “not disabled,” whether or not
[Plaintiff] has transferable job skills[.]” AR 19. The ALJ then applied the Medioahtional
Guidelines located at 20 C.F.R. 404, subpart P, appendix 2, finding thaséfbpn a residual
functional capacity for the full range of sedentary work, considering [Rfahiage, education,
and work experience, a finding of “not disabled” is directed MgdicalVocational Rule
201.28° AR 20. By appling the MedicalVocational Guidelines, the ALJ found that
“considering [Plaintiff's] age, education, work experience, and residual functiapatity there
are jobs that exist in significant numbers in the national economjPlaattiff] can perform[.]”
AR 19. Accordingly, the ALJ found that Plaintiff had not been under a disability, asedddy
the Act from March 6, 2012, through February 25, 2015, and deniecldiar. AR20.

V. ANALYSIS

While the Court affirms the ALJ’s rejection of Ms. Wampler's opinimd rejects
Plaintiff's argument that the ALJ should not have applied the grids in light of Hlaiotiesity
and environmental limitationshe ALJ’s failure to follow established Té@nCircuit case law and
Social Security regulations in determining Plaintiff's RFC requires remand

Here, the ALJ failed to accounh the RFC for the limitations described by Dr.
McGaughey and Dr. Atkinsaand did not explain his failure to do s@r. Atkins’s mental RFC
assessment is also inconsistent with moderate limitations that he discussed elsewiisr

opinion. Thisinternalinconsistencyand Dr. Atkins’s failure to explain, renders Dr. Atkins’s
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mental RFGso flawed that the ALJ erred inlyang on it when assessing Plaintiff’'s REB@cause
it does not constitute substantial evideftePlaintiff's RFC, therefore, is not supported by
substantial evidence.

The ALJ also failed talocument the application de Psychiatric Review Technique,
which Social Security regulations require him to do. As a result, this Court nvesseeand
remand.

A. Plaintiff's RFC is not supported by substantial evidence

1. Dr. Atkins’s mental RFC assessments so flawed that it does not
comprisesubstantial evidence supporting Plaintiff's RFC.

To determine Plaintiff's RFC, the ALJ relied primarily updme opinions ofDr.
McGaugheyand Dr. Atkins, both of which he deemedd be “well-reasoned and fully
supported]]” AR 15. The ALJ also reviewed Plaintiff's testimony [AR-18], Plaintiff's
medical records [AR }18], Dr. Holly’s opinion [AR 18], and Ms. Wampler’s opinion [AR 19].
Plaintiff's argument that the ALJ impermissibly picked and chose from tteedd¢o determine
the RFC focuses primarily upon the ALJ’s statement that Plaintiff “does not haveoayho$
dedicated mental health treatment” [AR 15] and that Plaintiff did not initiate mentitih hea

treatment until July 2014geAR 19]. SeePl.’s Mot 17-21.

9|n order to guide the ALJ upon remaedenif Dr. Atkins’s mental RFGvas substantial evidence supporting the
ALJ's RFC determinationthe Court also would have found that the ALJ erred iyinglsolely on Dr. Atkins's
moderate limitation in concentration, persistence, and pace, whishawlamitation developed as part tife
Psychiatric Review TechniquéPRT”). Lull v. Colvin 525 F. App’x 683, 6886 (10th Cir. 2013Junpublished)
(differentiating between the PRT, which is used to assess the gevkritental impairments, and theeltal
Residual Functional Capacity Assessment (“MRFCA})which evaluates mental functions relevant to vocational
determinationsand concluding that the ALJ did not err by including MRFCA limitationshim glaintiff's RFC)
Beasley v. Colvin520 F. App’x 748, 754 (10th Cir. 2013) (unpubég) (emphasizing that the adjudicator is to use
limitations developed as part of the PRT to assess an impairmergiitygethat PRT limitations are not part of the
RFC assessment, and that an ALJ was not required to include PiRifiding in the plaintf’'s RFC in part because
the PRT limitation may not translate to a woekated functional limitation). The ALJ referred to Dr. Atkins's
assessment of moderate limitation in the area of concentration, persjsted paceyhich was determined as part
of the PRT to assess Plainiff's impairments’ severibut the ALJ did not discuss Dr. Atkins’s other moderate
limitations which were determined to aid Dr. Atkins in rendering Plaintiffeantal RFC SeeAR 14-15, 91-96.
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Despite the parties’ failure to brief this issue, the Court finds that Dr. Askim@hion
was not weHreasoned, nor was it fully supported. In fact, it was so flawed, and written in a
manner that deviates so substantially from regulations and treindstration’s Program
Operations Manual System (“POMS”), thBr. Atkins’s mental RFC assessmembes not
comprise substantial evidence in support of the ALJ’'s RFC assessment.

To discuss the shortcomings of Dr. Atkins’s opinion, the Courstnfitsst provide an
overview ofthe structure of a neexamining agency psychologist’'s opinion, the instructions the
Administration gives to therovider who fills out the form for their opinion, and what the
different purposes areif each section of the opinion.

At the administrative initial and reconsideration stages of an individual'sikityp&laim,
with respect to evaluation of medical evidence, a medical consultant (“MC”) andobsgical
consultant (“PC”) evaluate the evidence in a case to determitns #dequate to show disability,
and review requests for consultative examiners (“CES”) to ensure that theg@essary.See
POMS § 24501.001(B)(3)(a). The MC and PC also determine the severity of a plaintiff's
impairments, determine whetheryampairments meet or equal the requirements of a Listing at
step three in the sequential evaluation process, and assess and determineitfie Rt See
id. 8 24501.001(B)(3)(ejd). Every claim receives a disability determination from the agency at
the initial and reconsideration stages, and every disability determination omigitnca medical
evaluation. Id. § 24501.002(A). A medical evaluation must address all allegations of disability
that a plaintiff makes, address all medically determinable impairments, discusssyimptoms,
and laboratory findings, and contain an analysis of the medical evidence and reswised in

the evaluation.ld. § 24501.002(B)(2)(a).
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To document the evaluation, MCs and PCs complete the medical evaluatiomioal me
assessment forms in the electronic Claims Analysis Tool (“eCAIl)§ 24501.002(c). These
forms include, among others, the Psychiatric Review Technique, the PhysicaludResi
Functional Capacity Assessment, the Mental Residual Functional Capasggsment (Form
SSA4734F4-SUP), and the Medical Evaluationd. As its name suggestdiet Mental RFC
Assessment form is used by a PC in evaluating and documenting a plaintiff'd Rie@tald. §
24510.060(A)(1). The Mental RFC Assessment form is divided into four seqtigéeading;

(2) Section I, Summary Conclusion&) Section Il, Remarks; an() Section Ill, Functional
Capacity Assessment and MC Signatutd. 8§ 24510.050(B). According toboth the agency

and the Tenth Circuit, “Section is merely a worksheet to aid in deciding the presence and
degree of functional limitations and the adequacy of documentation and does not constitute the
RFC assessment.ld. 8 24510.060(B)(2)see Smith v. Colvjr821 F.3d 1264, 1269 n.2 (10th

Cir. 2016) (“Dr. Frommelt’s notations of moderate limitations served only asdamoaner
assessment of [RFC]. We compare the [ALJ’s] findings to Dr. Frommeltrsoopon [RFC],

not her notations of moderate limitations.”). Section Il provides an opportunithédoPC to
discuss the evidence needed to rate the limitations in Section I. POMS 8§ 24510.060(B)(3).
Section Il is where the mental RFC assessment should be recoegplairiing the conclusions
indicated in section, lin terms of the extent to which #emental capacities or functions could

or could not be performed in work settirigsd. § 24510.060(B)(4) (emphasis added).

To complete Section I, the PC should check the box for “moderately limitedh*tiee
evidence supports the conclusion that thdividual's capacity to perform the activity is
impaired.” I1d. 8 24510.063(B)(2).Instructions explicitly state that “[tlhe degree and extent of

the capacity or limitatioomust be describenh narrative formain Section 111" Id. (emphasis
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added). To complete Section Ill, thensultantis asked to “prepare @arrative statementor

eachof the subsections . . . in section Id. 8§ 24510.065(A). Further, the MC is tdiScusshe

functionsthat the individual has demonstrated that hetslredo, as well as ariynitations of

those functions.” Id. 8 24510.065(B)(1). The consultaist told to ‘describe in detail, the
mental capacities, limitations, and any other information that is important in the cemgkeh
expression of mental RFC.ld. AgencyPOMS instructions make clear that Sectionchnot
ignore conclusions in Section I. On the contrary, the PC is to describe anyidinsitat

narrative format that he or she found in Section I.

Not only did Dr. Atkins fail to follow theclearly prescribed instructions for assessing
Plaintiff's mental RFC but his failurerendered his mental RFC assessment so suspect that it
could not have constitutezslibstantial evidence in support of the ALJ’'s RFC determination. In
this case, Dr. Atkins assessed Plaintiff's moderate limitations indBdctiAR 96. However, he
did not explain those moderate limitations, except that he nofpefhirf, depressidil and
anxiety may cause some limitations in speed and task completion.” AR®&ecton I, Dr.
Atkins wrote only “see PRT[.]” AR 96. This alone creates problems. The S?Carly
instructel Dr. Atkins not to do that.Furthermore, limitations that are determined as part of the
PRT are not to be considered as limitations with respect to a plaintiff’'s mental S&Csupra
p. 19n. 10. In so doing, Dr. Atkinbkaphazardlyconflateddifferent types of evaluations of
Plaintiffs mental impairments that are used at different stages of the sebj@satization
process.

To worsen mattersDr. Atkins did not explainin Section Il any of the moderate
limitations that he found in Sectiondnd then rendereal mental RFC thalirectly contradicted

the moderate limitations he noted in SectioDk. Atkins wrote in the PRT, which le®nverted
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into Section Il of the Mental RFC Assessment form, tfi#te available [Evidence of Record]
suggests that the claimant can understand, remember and carry out detailed but nat comple
instructions, make decisions, attend and concentrate for two hoatna, interact adequately

with co-workers and supervisors[,] and respond appropriately to changes in a work setfihg.” A
91. This mental RFC is entirely inconsistent with the moderate limitahergescribed in
Section I. Dr. Atkins found that Plaiff was moderately limited in her ability to carry out
detailed instructions, yet concluded Ptaintiff's mental RFC that Plaintiff can remember and
carry out detailed instructions. AR 92, 96. Dr. Atkins foumdSection Ithat Plaintiff was
moderatelylimited in her ability to maintain attention and concentration for extended periods,
yet concluded irPlaintiff’'s mental RFC that Plaintiff cameverthelesattend and concentrate for

two hours at a time. AR 92, 96. These two conclusions are consistent only if the Court finds
that an “extended period” is longer than two hours, which none of the pakigeaSourt to do,

and which the Court lacks any evidence from the record to do. Section Ill cannet $guion

I, yet Dr. Atkins’s Section Il is entirely inconsistent with his Section |.

In the Court’s view, the internal inconsistency of Dr. Atkins’'s opinion means that his
opinion cannot be substantial evidence that supports the ALJ's assessment of ®RIFGE
“Substantial evidence is sucblevant evidence as a reasonable mind might accept as adequate to
support a conclusion.Langley 373 F.3d at 1118amlin, 365 F.3d al214 Doyal, 331 F.3d at
760. The Court cannot conclude that Dr. Atkmshental RFC assessmean be accepted by a
reasonable mind as adequate to support the ALJ's RFC assessment. Dr. Atkins found that
Plaintiff had moderate limitations, yet did not discuss them, and rendered a me@tah&
assumed those limitations did not exist. The ALJ erred by relying otRins’s flawed,

internally inconsistent mental RFC in determining Plaintiff's RFC.
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2. The ALJ erred by not accountingfor Plaintiff's moderate limitations
in her RFC.

Plaintiffs RFC — that she can perform the full range of unskilled, sedentary work and
must avoid concentrated exposure to dust, fumes, and noxious-gesetains no limitations
related to her mental impairmentsSee AR 15. This omission is materidlecause Dr.
McGaughey and Dr. Atkins both opined that Plaintiff had functional limitations due to her
mental impairments, yet the ALJ did not accountdioy of them in Plaintiff's RFC. Because the
ALJ did not account foPlaintiff's moderate nomxertionallimitations that are not otherwise
permitted to be accounted for anlimitation to a specific type of woikike unskilled wor}, the
RFC is not supported by substantial evidence.

In arguing that the ALJ erred by failing tocorporatePlaintiffs moderate limitations
into her RFC Plaintiff highlightsthat “a moderate impairment is not the same as no impairment
at all.” Pl.’s Mot. 19 (quotingHaga, 482 F.3d at 1208 Plaintiff asserts thate ALJ picked and
chose evidence from the record that supported a finding ofdisability, while igroring
evidence that supportsamtiff's claim of disability. SeePl.’s Mot. 20.

The Commissioneargues that the ALJ’s limitation of Plaintiff to und&d work takes
into account Dr. McGaugheymoderate limitations. Def.’s Resp:98 The Commissionalso
argues that Dr. Atkins’s moderate limitations were in the worksheet portion ofeh&aMRFC
form rather than the narrative portioonly the latter of which is to be relied upon for the
examiner’'s assessmentd. at 1611.

The Court agrees with Plaintiff for the reasons that follow.

a. Standard for evaluating medical evidence
An ALJ must evaluate every medical opinion in the record, although the weigint tgiv

each opinion will vary ecording to the relationship between the disability claimant and the
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medical professional.Hamlin, 365 F.3d at 1215 SeeRobinson v. Barnhart366 F.3d 1078,
1084 (10th Cir.2004) (“[t}he opinion of an examining physician is generally entitled to less
weight than that of a treating physician, and the opinion of an agency physician who has never
seen the claimant is entitled to the least weigl#lid); Victory v. Barnhart,121 F. Appx 819,
825 (10th Cir. 2005funpublished]finding it is clear legal error to ignore a medical opinjdi®
C.F.R. § 404.1527(c) (201'#) Reguations identifyseveralfactorsan ALJ must consider in
evaluatinga medical opinionSee20 C.F.R. § 404.152@)(1)-(6).

“[T] here is no requirement in the regulations for a direct correspondence betwded an R
finding and a specific medical opinion on [a specific] functional capacityoecause the ALJ,
not a physician, is charged with determininga@mants RFC from the medical recordChapo
v. Astrue 682 F.3d 1285, 1288 (10th Cir. 2012) (alteration and internal quotation marks
omitted)). Nevertheless, “[a]n ALJ is not entitled to pick and choose through an udcdatta
medical opinion, taking only the parts that are favorable to a finding of nondisabildy &t
1292 (internal brackets omitted) (quotiHgga 482 F.3dat 1209. It is reversible error for the
ALJ not to discuss uncontroverted evidence he choose® mety on, as well as significantly
probative evidence he reject&rogan v. Barnhart399 F.3d 1257, 1266 (10th Cir. 2005).

b. The ALJ impermissibly picked and chose from Dr.
McGaughey’s and Dr. Atkins’s opinions.

In 2007, the Tenth Circuit published two cases that control Herst, inHaga, the court
held that an ALJ erred in failing to explain why he adopted some of a consultedivineis

restrictions but rejected othersSee482 F.3d at 1208.The court remanded “so that the ALJ

" The Courtcites only to the regulations for DIB claimshich are in Part 404f Title 20 of the Code of Federal
Regulations. The Coudoes not cite to the parallel regulations for SSI claims, Part 41Beocfame title In
addition, the parties do not cite to Part 4d@heir briefing. Plaintiff statedn her Motionthat all of her citations
were to Part 404, and acknowledged that there are parallel regulations in PaPl.&l®ot. 2, ECF No. 22. The
Commissioner did not address the two different bodies of regulations.
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[could] explain the evidentiary support for his RFC determinatidd.” Later in 2007, the Tenth
Circuit expressly applietlagaand its reasoning to the opinions of nonexamining physicians in
Frantz v. Astrug509 F.3d 1299, 13683 (10th Cir. 2007).Hagas holding that an “ALJ is not
entitled to pick and choose through an uncontradicted medical opinion, taking only the parts that
are favorable to a finding of nondisability” has become known as the “pick and choose” rule.
482 F.3d at 1208.

More recent decisionsf the Tenth Circuit have clarified the applicationHdga but
none have overruled it. First, in 2015, thenth Circuitheld it is not always necessary for the
ALJ to make specific limitations in the RFC for concentration, persistence aed Yail v.
Colvin, 805 F.3d 1199, 12634 (10th Cir. 2015).In Vigil, the Tenth Circuitoncludedthat the
ALJ adequately accounted for moderate limitations in concentration, persistetigeace by
limiting the plaintiff to unskilled work.Id. The plaintiff in Vigil had impaired delayed recall,
inability to spell in reverse, and could not recall the Presislename, leading the ALfb
conclude that the plaintiff “could not be expected to perform complex tastksdat 1203. Vigil
noted that unskilled work generally requires only the following: (1) understandmgnreering,
and carrying out simple instructions; (2) making judgments that are comntensutia the
functions of unskilled work-i.e., simple workrelated decisions; (3) responding appropriately
supervision, cavorkers and usual work situations; and (4) dealing with changes in a routine
work setting. Id. at 1204 (quoting SSR 96-9p, 1996 WL 374185, at *9 (July 2, 1996)).

In 2016, theTenth Circuit ratifiedVigil’s holdingthat “an administratie law judge can
account for moderate limitations by limiting the claimant to particular kinds of wanktac
Smith v. Colvin821 F.3d 1264, 1269 (10th Cir. 2016) (citigil, 805 F.3dat 1204). In Smith

the Tenth Circuireviewed an ALJ's RFC dermination based on a n@xamining physician’s
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assessment of nin@oderatenon-exertional limitations Id. at 1268. These nine limitations
were: (1) maintaining conceatration, persistence, and pace; (2jnainng attentive and keep
conentration for extended periods; (8)orking with others without getting distracted; (4)
completinga normal workday and workweek without interruptiom fisychologically based
systems; (5)performng at a consistent paceithout excessive rest periods; (6fceping
instructions and respond approprigteéo criticism by supervisors; (7yeting along with
coworkers or peers without distracting themeagaging in behavioral extremes; (8spondhg
appropriatey to changes in the workplacgnd (9) seting realistic goals or engaging in
independent planning Id. In her RFC narrativethe norexamining physiciaromitted the
majority of the nindimitations andrecommended instead that the claimant “could (1) engage in
work that was limited in complexity an{@) manage social interactions that were not frequent or
prolonged.” Id. The ALJ adopted the recommendatiand found that the claimant “(1) could
not engage in facw-face contact with the public and (2) could engage in only simple, repetitive,
and routine tasks.”ld. at 1269. “Through these findings,” the Tenth Circuit hétlde [ALJ]
incorporated the fuwtional limitations of [the claimant’'s] moderate nonexertional limitations.”
Id. Smith reasoned that the “notations of moderate limitations served only to aid [the
physician’s] assessment of residual functional capacity.’at 1269, (2. Correspondingly, the
Tenth Circuit explained that the court’s function is not to compare the ALJ's findings
physician’s “notations of naerate limitations,” but rathéo compare the ALJ’s findings to the
physician’s opinion.id.

Here the ALJ reviewed threesgchiatricmedical opinions, each of which recommended
non-exertional limitations. While the ALJ rejected Christina Wampler's opinion, which this

Court affirms infra pp. 3:33, the ALJ did not reject Dr. McGaughey’s opinion or Dr. Atkins’s
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opinion. Dr. McGaughey found that Plaintiff had mild to moderate limitations in understanding
and remembering detailed or complex instructions, and mild to moderate limitatioeggn b
able to carry out instructionfAR 376], and Dr. Atkins found that Plaintiff wasoderately
limited in her ability to carry out detailed instructiofsR 96]. Both concludedhat Plaintiff

was mildly to moderately limited (Dr. McGaughey) and moderately lim(iad Atkins) in her
ability to maintain attention and concentratioAR 96, 376. Dr. McGaughey also opined that
Plaintiff had mild to moderate limitations in being able to work without superv[&iBn376],
although Dr. Atkins felt she was not significgntiimited in that regard. AR 96. Dr.
McGaughey found that Plaintiff wamildly to moderately limited in her ability to interact with
the public, with ceworkers, and with supervisors. AR 376. Dr. Atkins did not addiess
particular limitation, butid find that Plaintiff's ability to complete a normal work day and work
week without interruptions from psychologically based symptoms was mdgdnaii¢ed. AR

96. Dr. Atkins also concluded that Plaintiff was moderately limitedhén ability to perform
activities within a schedule, maintain regular attendance, and beuplngthin customary
tolerances. AR 96.Dr. McGaughey opinethat Plaintiff was mildly to moderately limited in
her ability to adapt to changes in the workplace, to be aware of normal hazards, and to react
appropriately [AR 376], although Dr. Atkins dmbt agree AR 96.

Neither Vigil nor Smith addressedmoderate limitations in understanding and
remembering detailed or complex instructions, which both Dr. McGaughey andétkins
opined aremoder&e limitatiors that Plaintiff has AR 96, 376. NeitheNigil nor Smith
addressednoderate limitations in ability to interact with the pubbe aware of normal hazards,
and to work without supervision, which areild to moderate limitations Dr. McGaughey

ascribed to Plaintiff. AR 96. Last, neith¥mgil nor Smithaddresseanoderate limitations in
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ability to perform activities within a schedule, maintain regular atterelaand be punctual
within customary tolerances, which are limitations Dr. Atkins concludeidt®idas. None of
these limitations are o#nwise assumed in unskilled worlSee Vigil 805 F.3d at 1204.The
ALJ, therefore, cannatollapse these limitations in Plaintiff's RFC into a single type of work
in this case, sedentary, unskilled work — in ordemtglicitly account for them.

The Court next turns tthe Commissioner'sargument[Def.’s Resp. 1@11] that Dr.
Atkins’s moderate limitations were contained within therksheetportion of his mental RFC
form (Section I) as opposed to th@arrative portion of it (Section Ill) and thus did not need to
be accounted for in the RFCAs the Court explainesuprapp. 1923, Dr. Atkins should have
explained in Section Il the moderate limitations he found in Section |. aHiisd to do so, and
the fact that his mental RFC assessment lodied theoppositeof the Section | limitations,
meant that the ALJ should not have relied upon Dr. Atkins’s mental RFC assessmageisehec
was not substantial evidence. The government’s argument is essenéiatlyet ALJ was free to
rely just onSecton 1l of Dr. Atkins’s opinion (his mental RFC assessment), even though that
section was severely flawed, to the exclusion of Section | of Dr. Atkins’scopimhich Dr.
Atkins was required to account for in Section Ill. The Court does not agrée. Gurt
concludes that the ALJ therefore shoutgteadhave accounted for DrAtkins’'s moderate
limitations of Plaintiff in carrying out detailed instructions, performing activitigthiov a
schedule, maintaining regular attendance, and being punctual asutiomary tolerancesther
by rejecting them and explaining that rejection by adopting them in the RFCSeeAR 96.
Furthermorethe Commissioner’s argument does not apply to the mild to moderate limitations
described by Dr. McGaughey, which the Atldes not address apart from acknowledging that

they exist. AR 15.
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The ALJ here made no effort to resolve any of the conflicts between Dr. McGaagthe
Dr. Atkins regarding their assessed limitations of Plaintiff, and yet adalpéer opinions in full
SeeAR 15. The ALJ alscadopted their opinions in full while ignoring their limitations when he
determined Plaintiff's RFC, which was simply that she could perform the figeraf unskilled,
sedentary work as long as she avoided concentrated exposlust, fumes, and noxious gases.
AR 15. The Commissioneassertghat the limitation to unskilled work somehow both explains
the differences in opinion between Dr. Atkins and Dr. McGaughey and accounts for the
limitations that both consultants idemdid. Dd.'s Resp. 89. However, the Tah Circuit
warned inVigil that“[t] here may be cases in which an A&Jimitation to‘unskilled’ work does
not adequately address a claimannental limitations. 805 F.3d at 1204 (citin@€hapq 682
F.3d at 1290n.3 (recognizing that restrictions to unskilled jobs do not in all instances account
for the effects of mental impairmenis)This is one of those cases.

It is possible to argue that the ALJ's RFC here does not run afdigibf Smith or Haga
becase Dr. Atkinsconcludedthat Plaintiff's limitations were all in the area of concentration,
persistence, and pace, adail held t is not always necessary for the ALJ to make specific
limitations in the RFC for concentration, persistence and p86é. F.3d at 12084. h Vigil,
however,the ALJ explained his reasoning regarding the RFC, pointing to evidence that the
plaintiff had some problems with concentration, persistence, and pace such that he could not be
expected to perform complex tasks, but gi&onting to evidence that the plaintiff retained
enough memory and concentration to perform simple takkksat 120304. Here, the ALJ did
not explain his RFC isimilarly specific terns, much less explain why he believbdt limiting
Plaintiff to unskilled work accounted for the mild to moderate limitations set forth roy D

McGaughey and Dr. Atkins.
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In Haga the ALJ “failed to explain his reasons for rejecting some of [the consultative
examiner’s]restrictions, while implicitly adopting othets.482 F.3d at1207. Here, the ALJ
simply rejected all of Dr. McGaughey’s and Dr. Atkins’s restrictjavithout explanationwhile
simultaneously adojtg their opinions. And irBmith unlike here the ALJ accounted in some
way for the plaintiff's moderate limitatioris additionto limiting the plaintiffto unskilled work.
821F.3d at 1269 (“The [ALJ] arrived at a similar assessment, concludadthie plaintiff] (1)
could not engage in fage-face contact with the public and (2) could engage in only simple,
repetitive, and routine tasks. Through these findings, the [AlcHrporated the functional
limitations of[the plaintiff's] modeate nonexertional impairments.”’Here, Plaintiff's RFC hd
no limitations other than to a certain type of weria this case, unskilled sedentary werland
to avoid concentrated exposure to environmental irritants. AR 15. It is the lack of adequate
explanation here, in addition to the failure to accountttier limitations set forth by both Dr.
McGaughey and Dr. Atkins, whose opinions the Adtherwiseforthrightly accepted, that
requires remand.

B. The ALJ's rejection of Christina Wampler's opinion is supported by
substantial evidence.

The ALJ’s rejectionof Ms. Wampler’'s opinion is supported by substantial evidence
despite several factual errors strewn throughout his analysis of her opinion.LT klet&rmined
that Ms. Wampler's conclusions were “not corroborated by contemporaneous treattesnt
showirg such a severity of symptoms[d’determination with which this Court agreesR 19.

It is entirely unclear how Ms. Wampleletermined her limitations, or how skeew what
Plaintiffs symptoms were prior to treatment apart from Plaintiff's own recogntinthem,
which theALJ discredited because he found Plaintiff only partially credilkhough the ALJ

erroneously stated that Plaintiff had started seeing Ms. Wampler only one monté okt
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Wampler completed her assessm@&R 19], Plaintiff had actually started seeing Ms. Wampler
three months before Ms. Wampler filled out the assessment. ARO/70lonethelesshe ALJ
was permitted to take into accoune tlength of the treating relationshipaccordingno weight
to Ms. Wampler’s opinion.See20 C.F.R. 404.1527(c) (2017)(discussing factors in deciding
the weight an ALJ gives to a medical opinion, one of which is the length of the treatment
relationshipand the frequency of the examination). Indeed, the Administration’s regulation
concerning the evaluation of opinion evidence statesnérally, the longer a treating source has
treated you and the more times you have been seen by a treating sourteetheight we will
give to the source's medical opinibnld. In this case, Ms. Wampler had seen Plairdrfty
twice before issuing her fairly restrictive assessment. The onlg attched in support of her
report, which itself had no explanation for the conclusions reached therein, erarBlaintiff's
first appointment in May 2014. AR 766-80.

The ALJ also wrote that Ms. Wampler’s opinion was “internally inconsisteso far as
the report is dated August 2014, yet finds [Plaintiff's] symptoms to have begungumsA2013,
roughly one year before [Plaintiff] initiated mental hledareatment.” AR 19. tlis clear that
Plaintiff sought help for mental health symptoms long before she st#gtgMs. Wampler in
May 2014. AR 402 (Plaintiff complained on March 28, 2012, of anxiety and was crying durin
her appointment), AR 408 (Plaintiff complained on July 23, 2012, of depression symptoms), AR
378 (Plaintiff followed up on September 24, 2012 for depression, stating she still felyaamdl
was quick to anger However,the ALJ is correct that Ms. Wampler’'s opinion is internally

inconsistent in that she states that Plaintiff's symptoms have been at theieésseesity since

1220 C.F.R. § 404.1527 set foidelines for the evaluation of opinion evidence for claims filed beforetVeir,
2017, as the instant claim was. For the evaluation of opinion evidendaifos filed on or after March 27, 2017,
20 C.F.R8 404.1520c jgplies. The version of 20 C.F.R. § 404.1527(c) that was in effeitieotiate that Plaintiff
filed her claim is identical to the most recent version of that portion oéthdation. See20 C.F.R. § 404.1527(d)
(2012).
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August 2013, yet Ms. Wampler did not start seeing Plaintiff until May 2014, and thesthisg
in Ms. Wampler's notes to explain how she knew that Plaintiff's symptoms wetieeia
assessed severity in August 2052eAR 766-70.

While the ALJ made thretactual errors in his evaluation of Ms. Wampler's opinion,
those factual errors amount to harmless errS8eelJones v. BerryhiJINo. 171107, slip op. at 3
(10th Cir.Dec. 21, 201y (“To deem an error harmless in the absecurity context, we must be
ale to say with confidence thah¢ reasonable admestrative factfinder, followinghe correct
analysis, could have resolved tlaetiual matter in any other way.™) (quotiddlen v. Barnhart
357 F.3d 1140, 1145 (10th Cir. 20D4kEven if the ALJ had understood that Plaintiff had begun
seeingMs. Wamplerthree months before Ms. Wampler filled out her assessment form, as
opposed tonly one month, Plaintiff had still only seen Ms. Wampler twideen Ms. Wampler
filled out the assessment formMs. Wampler’'s opiniorwas also still inconsistent internally,
even if it is not true that Plaintiff did not initiate mental health treatment until May 2014.
Finally, although the ALJ referred to Ms. Wampler as a social worker in hisia@gcwhile she
is actually a licensed mental health counselor, the ALJ adegexigihined and documented the
numerous shortcomings of her opinion. AR 19. It is therefore difficult for the Court teitbay
confidence that a reasonable administrative fact finder would have dritge Wampler’s
opinion weight even if that fact fimd was aware that she was a licensed mental health
counselor, as opposed to a social workEee Allen357 F.3d at 1145.Therefore the ALJ’s
errors in evaluating Ms. Wampler's opinion are harmless, and the Court athemaLJ’s
rejection of Ms. Wampler’s opinion as supported by substantial evidence.

C. Plaintiff's obesity and environmental limitations did not preclude the ALJ's
application of the grids to determine whether she is disabled.
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Plaintiff arguedthat the ALJ committed legal error by applying the grids to determine
that Plaintiff was not disabled. PI's Mot.-2B. The Commissioner responded by asserting that
the grids encompass work that does not involve concentrated exposure to dust,fdrmeésrsa
primarily because most job environments do not involve concentrated exposure to those irrita
SeeDef.’s Resp. 186. The Commissioner distinguished the cases Plaintiff cited in support of
her argument by pointing out thdtosecases involveglaintiffs that were entirely precluded
from exposure to environmental irritantSee idat 16. The Commissioner also asserts that the
ALJ took into account Plaintiff's obesity by limiting her to sedentary wodkat 17.

The Court is not persuadéy Plaintiff's argument. Whilenonexertional impairments
preclude reliance on the grids only to the extent that those impairments limit tieeofajolys
available to the plaintiffGossett v. Bower862 F.2d 802, 8608 (10th Cir. 1988), Plaintiff did
not point to any evidence in the record showing that the enviraiamesstrictions and her
obesity limited the range of jobs available to her. Plaintiff argued onltlieaALJ’s finding
that Plaintiff's obesity was severe precluded the ALJ from applyiecgrids'® SeePl.’s Mot.
24-26. That argument is not sufficient for this Court to reverse the ALJ on this issue.odite C
also is persuaded byhe Commissioner’s argument that the environmental limitations
Plaintiffs RFC do not preclude ppcation of the grids.SeePl.’s Resp. 18.6. Additionally, the
Court notes that Plaintiff's argument that the ALJ should have obtained vocational expert
testimony was raisefr the first time in her Reply, and is thost addressed by the Court. See
Pl.’s Reply 8. The Court accordingly concludes thhae ALJ’'s application of the gridsas not
precluded by Plaintiff’'s environmental limitations and obesity.

D. The ALJ erred by failing to document application of thePsychiatric Review
Technique in his decision.

13 Whether the Court’s decisiamould have been different if Plaintiff had identified depression asreexertional
impairment that makes application of the grids inappropriate is a rifficaltiquestion the Court need not decide.
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Plaintiff asserts that the ALJ is requireg regulationto document application of the
Psychiatric Review Technique (“PRT”) in his decisioRl.’s Mot. 2122, citing 20 C.F.R. §
404.1520a (2017) The Commssionerattempts to dispenswith this agumentthrough a
footnote claiming that this argument “exalts form over substance” and that failure to eiotum
application of the technique amounts to harmless error. Def.’s Resp. 14. Plaintiff dighimot
addresghis argument in her Reply.

Section 404.1520arequires the ALJ to evaluate thdaiptiff's symptoms,signs, and
laboratory findings ando rate the degree of functional limitation in four enumerated areas
(activities of daily living; social functidng; concentration, persistence, or pace; and episodes of
decompensation).20 C.F.R. § 404.1520a (2011) The first three functional areas are to be
evaluatedusing a fivepoint scale from none to extreprand the last functional area (episodes of
decomgnsation) is to be evaluated using a fpamt scale from none to four or mor&d. The
ALJ is then requiredo determine the severity of the plaintiffftaental impairments.If the
plaintiffs mental impairments severe, as the ALJ fourRlaintiff's affective disorder to ben
this case [AR 14], the ALJ must determine whether it meets or is equivalent irysevarlisted
mental disorder.d. If the severe mental disorder does not meet or is not equivalent to a listing,
then the ALJ is to assefie plaintiff's RFC. Id. The regulation explicitly requires the ALJ to
“document application of the technique in the decisidd.” Specifically, the ALJ:

must incorporate the pertinent findings and conclusions based on the technique.

The decision musshow the significant history, including examination and

laboratory findings, and the functional limitations that were considered in
reaching a conclusion about the severity of the mental impairment(s). The

14 Section404.1520a was amended on January 16, 2@1@hange the four functional areas that the ALJ assesses
and to change the evaluation scale for episodes of decompensation, whiohawof the four functional areas. The
version in effect at the time the ALJ rendered his decision was last amendgrlémBer 2016, but that amendment
did not alter the content of the regulation to which this opinion refg@esween the regulation’s amendments in May
2011 and September 2016, the content of the regulation was the same &sctihappears in this opinio
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decision must include a specific finding as te ttegree of limitation in each of
the functional areas described in paragraph (c) of this section.

Here, the ALJ merely summarized Dr. Atkins’s findings regarding the finset
functional areas (mild restriction in activities of daily living, mild restriction in maiirigin
social function, and moderate limitation in concentration, persistence, andgat@pinted out
that Plaintiff had never been hospitalized for any mental health disorder. -AR. 1Br. Atkins
does not explain how he reached these conclusions, and the ALJ felt it sufficient to simply
summarize Dr. Atkins’s conclusions without also tying them to evidence in thealrebl@ither
Dr. Atkins nor the ALJ discussed Dr. McGaughey's findings regarding Rfardctivities of
daily living, and how those findings were either consistent or inconsistent with Dr. Atkins’s
findings. SeeAR 9091, 37475. The ALJ did not include a specific finding as to the degree of
limitation in each of the four functional areas; he merely summabzedtkins’s findings. AR
14-15. The ALJ did refer to Dr. McGaughey’s findings that Plaintiff did not suffer from
delusions, hallucination, or psychosis; that she had good judgment and iasijtihat she had
grossly intact remote memory with satigtay reasoning skills and @AF score of 57. AR 15.
However, this is nothing more thamrecapitulatiorof what Dr. McGaughey wrote in his report.
AR 375. The ALJ did not therelate Dr. McGaughey’s finding® rating the four functional
areas, nor dithe compare them with Dr. Atkins’s findings or attempt to provide any explanation
or support for Dr. Atkins’s ratings of the four functional are@seAR 14-15.

The Commissionedirects the Court tdhompson v. Colvirb51 F. App’x 944, 94@7
(10th Cir. 2014) (unpublished), andRose v. Colvin634 F. App’x 632, 636 (10th Cir. 2015)
(unpublished)jn support of heargument that failure to document the PRT is harmless error.

This reliance is misplaced. TFThompsonthe Teth Circuit concludedhat failure to document
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application of the PRT in the ALJ’s decision was harmless error because etsdhdeAl]
established that the plaintiffs mental impairments were not disabli8ge id. Thompson
pointed out that the ALJ recognized the plaintiff's mild and moderate limitations, and
“formulated an RFC that took these limitations into account lyiatsg her to jobs requiring
simple, repetitive and routine tasks and limiteshtact with the general publicoworkers and
supervisors.” See id.at 947 (internal quotation marks and punctuation omitt&lilarly, in
Rose the ALJ limited the plaintiff to unskilled work, with additional limitations that she needed
to work in “a relatively isolated environamt with limited contact with peers and supervisors and
the general public,” which was consistent with the findings of five medicalay@nn the case.
634 Fed. App’x. at 636.

Here, as discusseslpra pp. 24-31,the ALJ neither tookPlaintiff’'s limitations into
account in crafting the RFC, naxplainedwhy. This error, which distinguishes the instant case
from Thompsonand Rose combined with the fact that the ALJ did not evaluate Plaintiff's
depression under Listing 12.0deePl.’s Mot. 18)*>, meansthatthe ALJ’s failure to document
application of the PRT wasot harmless error. On remand, the ALJ is instructed to document
application of the PRT in his decision.

VI.  CONCLUSION

The Court affirms the ALJ’s rejection of Christina Wamplesfsnion as supported by

substantial evidencand affirms the ALJ’s application of the grids as not precluded by Plaintiff's

non-exertional limitations of obesity and environmental limitatiotdowever, the Court finds

> The Court does not further address this argument. Plaintiff dicadditionally brief this argument, nor did
Plaintiff connect this argument with the argument that the ALJ failed fwegdyodocument application of the PRT.
The Psychiatric RevieWechnique (“PRT") requires the ALJ to evaluate the plaintiff's mental impaits by using
the listings, which this ALJ did not do since this ALJ did not evalkddntiff's depression under Listing 12.04.
However,because the Court has concluded theis not harmless error for the ALJ to fail to document application
of the PRT, the Court need not additionally conclude that the ALJ erreadlibg o evaluate Plaintiff's depression
under Listing 12.04.
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that the ALJ's RFC was not supportey substantial evidence because he failed to adequately
explain why he ostensibly accepted Dr. McGaughey’s opinion and Dr. Atkins’s opinion but
rejected the mild to moderate limitations enumerated within both opinions. The AL&i#dso f
to account forthose limitations within Plaifffs RFC, and failed to resolve the conflicts
between Dr. McGaughey’s opinion and Dr. Atkins’s opinion with respetitdcsame. Those
errors were compounded by the ALJ’s failure to properly document the amplicdtthePRT,
which he is required to do by regulation.

IT IS THEREFORE ORDERED that Plaintiff's “Motion to Reverse or Remand the
Administrative Decision” [ECF No. 32s GRANTED.

IT IS FURTHER ORDERED that theCommissioner’s final decision REVERSED
andthat the instant causeREMANDED for further review consistent with this opinion

IT 1S SO ORDERED.

f"THE HO o ABLE GREGORY J. FOURATT
UNITEP STATES MAGISTRATE JUDGE
Presiding by Consent
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