Evangelical Lutheran Good Samaritan Society v. Telles

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE EVANGELICAL LUTHERAN GOOD
SAMARITAN SOCIETY, ANORTH
DAKOTA CORPORAT ION D/B/A/
GOOD SAMARITAN SOCIETY-

BETTY DARE,

Plaintiff,
V. Nb. 2:17-cv-00207-M CA-GJIF
BARBARA TELLES, AS PERSONAL
REPRESENTATIVE OF THE WRONGFUL
DEATH ESTATE OF GREGORIO TELLES,
DECEASED,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on DefendantGomplaint to Compel
Arbitration and Petition for Appointment of Arbitrator[Doc. 1] and Motion and
Memorandum of Law to CorapArbitration and Petition foAppointment of Arbitrator
[Doc. 3] Having considerethe submissions and the relavdaw, and being otherwise
fully informed in tke premises, the CourGRANTS the Complaint and Motion,
COMPELS arbitration, andDISMISSES this action.

. BACKGROUND

The present matter ariseesm a complaint filed by Badra Telles in the Twelfth

Judicial District Court of the State of NeMexico, in which shelkeged wrongful death,

negligence, negligence per se, misrepresentation, and violation of the New Mexico Unfair
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Trade Practices Act. [Doc. 1-2 (State Eirlsnended Complaint)] In the State First
Amended Complaint, Defendaatieged that the actions of Evangelical Lutheran Good
Samaritan Society (Evangelical Lutheratipjng business as Good Samaritan Society —
Betty Dare (Betty Dare), a nursing home,veall as named and named individuals,
“were wrongful and negligent and were the pnoate cause of Gregoribelles’s death.”
[Doc. 1-2, pg. 8] Gregorio Telles wasférdant’s husband. [Doc. 1-2, pg. 1]

Evangelical Lutheran sougho initiate arbitration byletter in February 2017.
[Doc. 1-3] When Defedant did not respond to the lejt&vangelical Lutheran filed a
Complaint to Compel Artration and Petition for Apointment of Arbitrato(Complain}
in this Court on Februarg3, 2017. [Doc. 1] On the same day, it filedlation and
Memorandum of Law to Compel Arbitrati and Petition for Appointment of Arbitrator
[Doc. 2] Evangelical Lutherawill hereinafter be referred tas “Plaintiff.” Plaintiff
argues that Defendant’s statauct claims must be submitted am arbitrator because the
parties agreed to arbitration when Mr. Teleas admitted to Betty Dare. [Doc. 1, 2]
Defendant argues that any agresmto arbitrate is unenfogable because it is contrary
to New Mexico law or is sulentively and procedurally unoscionable. [Doc. 12]

The following facts are undisputed except as noted. Mr. Telles was a resident of
Betty Dare. [Doc. 3, § 9; Tilman Affida, § 4; Doc. 1-2 (State First Amended
Complaint, § 23); Doc. 12, pg. 2] Defemtlawho had been degiated as Mr. Telles’s
attorney-in-fact through a dable power of attorney irR007, signed Betty Dare’s
admission paperwork at least two times, BL2 and 2013. [Doc. 3, pg. 2; Tilman

Affidavit,  4; Doc. 12, pg. 3] In bbtinstances, Defendasigned an “Admission
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Agreement.® [Doc. 1, 1 9; Doc. 12, pg. 14; Dot2-6 (Telles Affidavit)] Defendant
alleges that when she signed the Admisg\gneements, she was “very emotional and
distraught,” and that she was “under the iegsion that [she] wasqeired to sign papers
for [Mr. Telles’s] admission to . . . Betty Darand [she does] not remember being told
what arbitration was.” [Doc. 12-6 (Telles Afavit, 1 4, 6)] Shenaintains that “at the
time [she] signed the [admission] agreememtspne explained that [she] was giving up
the right to a jury trial othe costs associated with drétion.” [Doc. 12-6 (Telles
Affidavit,  7)] Plaintiff alleges to th contrary that the Betty Dare Admissions
Coordinator reviewed the Admission Agreeréencluding the sdon on resolution of
legal disputes, with Defendant, and explainetidothat “agreeing tarbitrate meant that
in the event any disputes were to arise eetwMr. Telles and Betty Dare, they would be
arbitrated rather than heardarcourt of law.” [Doc. 1-1 (Tilman Affidavit, 11 9, 16)] It
also contends that the Admissions Coordinatlained that agreeing to arbitration was
not a condition of admissionld[]

The Admission Agreement includes sevaimbered sectionaddressing 1) the
parties to the agreement, 2) the rights arsppaasibilities of the pées, 3) conditions of
discharge or transfer, 4) information receimdthe signer, 5) authorization for medical

care and acknowledgements, 6) notice, and ditenal provisions.” [Doc. 1-1, pg. 12]

! To the extent Defendant argues that #011 Admission Agreement is void because it
includes a term that is impossible to fulfilDoc. 12, pg. 6-8]the Court finds this
contention immaterial to analysis of Plaintiff@omplaint and Motion, as the 2013
Admission Agreement postdatéie 2011 Admission Agreemeand Plaintiff maintains
that it is seeking to compel arbitrationder the terms of the 2013 Admission Agreement
only. [Doc. 1, Doc. 13] Hencéhat later agreement is the focus of the Court’s analysis.
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After these sections, the Admission Agreemercludes four unnumbered sections,
including a list of state advocacy orgariiaas, a form on which the resident or
responsible party is to acknowledge ipteof various materials, two pages titled
“Resolution of Legal Disputgswhich include a signature line, and a signatures page.
[Doc. 1-1, pgs. 23-27] Throughout ethAdmission Agreement, including these
unnumbered sections, thereaiheader with the title “Adission Agreement” and all of
the pages are numbered consecutivelg.] [

The “Resolution of Legal Digges” section includes thellowing clauses. At the
top of the first page, beneate header anthe title “Resolution of Legal Disputes,” is
the resident’s name and the date of admiss[@uac. 1-1, pg. 25] N, in bold type, is
the statement, “Please note that the Resisleagreement to & Resolution of Legal
Disputes is not a condition of admission or aaintinued stay.” [Doc. 1-1, pg. 25]
Beneath this statement is argggraph stating that any clairelating to a violation of a
resident’s rights would be subject to arbitration.

A. Resident’'s Rights. Any legal coaversy, dispute, disagreement or

claim arising between the Partiesrdte after the execution of this

Admission Agreement in which Resident a person acting on his or her

behalf, alleges a violation of anyght granted Resident under law or

contract shall be settled exclusively binding arbitratbn as set forth in

Section C. below. This provision ghaot limit in any way the Resident’s

right to file formal or iiormal grievances with #hFacility or the State or

Federal government.

Next, the Admission Agreement addressabker disputes, including negligence and

malpractice claims and dbrt claims. [Doc. 1-3]

All Other Disputes. Any lgal controversy, disputeisagreement or claim
of any kind arising out of, or relateo this Admission Agreement, or the
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breach thereof, or, related to the carestaly at the Facility, shall be settled
exclusively by binding arbitration asts@rth in section C. below. This
arbitration clause is meant to appto all controversies, disputes,
disagreements or claims including, lmat limited to, all breach of contract
claims, all negligence and malpractice claims, all tort claims, and all
allegations of fraud concerning entegiinto or candeng this Admission
Agreement. This arbitration provisi binds all parties whose claims may
arise out of or relate to treatment service providd by the center
including any spouse or heirs of the Resident.

The Admission Agreemerthen sets out how the arbiti@ti of disputes will proceed.
[Doc. 1-3]

Conduct of Arbitration. The Residembhderstands that agreeing to arbitrate
legal disputes means that he/she is wginis/her right to sue in a court of
law and to a trial by jury and thathétration is not a limitation of liability
but merely shifts the Parties’ dispute{@)an alternate forum. The Resident
shall indicate his/her willingness trbitrate by informing the Facility by
marking the YES or NOdx below and signing and tilag where indicated.
This Resolution of Disputgsrovision is part of the Admission Agreement.
Arbitration is conducted asllows: The Parties shavork together in good
faith to select a mutually agreeablaividual arbitrator or a nationally
recognized arbitration sace provider. The arbiition shall be conducted

in accordance with thrules of the arbitration service provider agreed upon
by the Parties. In the ewmt rules of an arbitration service provider are not
available for use or the Parties have not agreed to a different set of
procedures to govern the arbitratidhe Parties agree to use the neutral
code of procedure available fmo The Evangelical Lutheran Good
Samaritan Society. Any arbitrationraucted pursuant tthis Resolution

of Legal Disputes shall be conducted within the ¢puwherein this
Facility is located. The aavd rendered by the arbitrator(s) shall be final,
and judgment on the awasthall be entered in acaance with applicable
law in any court having jurisdiction ¢heof. The Parties understand that
arbitration proceedings are not free and that any person requesting
arbitration may be required to payfee to the agreedipon arbitration
service provider or arbitrator and ynpay other expenses relating to the
arbitration; however, the Parties agtedaivide any filing fee and the costs
of the arbitrator equally. The issuewfether a Party’s claims [are] subject
to arbitration under this Resolution begal Disputes provision shall be
decided by the arbitratorAny documents or evidee produced during an
arbitration proceeding including thebdrator’'s written decision shall be
confidential except tohe extent needed enforce any judgment rendered
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by the arbitrator. Parties hereby expressly agree that the Arbitrator
shall have exclusiveauthority to resolve any disputes related to the
existence and/or enforceability of this Resolution of LegdDsputes
provision, including but not limited to any claim that all or any part

of this Resolution of Legal Disputes provision is void or voidable If
you would like informationregarding neutral code of procedure for
arbitration or would like tdile a claim for arbitrationyou may contact
the Society’s Center for Solutions at 1-877-447-7237.

The final two paragraphs address “governiag” and survival. The survival clause
appeared twice in tH2013 form signed by Defendant. [Doc. 1-3]

Governing Law. The Parties acknowledge that the Facility regularly
conducts transactionsnvolving interstate commerce and that the
services provided by the Facility to the Residemnolve interstate
commerce. The Parties thereforeemgthat this Admission Agreement

Is a transaction involving interstate commerce. The Parties agree that
this Resolution of Legal Disputgsovision and all proceedings relating

to the arbitration of any claim shall be governeg and interpreted
under the Federal Arbitration Act, 9 U.S.C. Sections 1-16 (or as
amended or superseded). The Parties agree that in the event they are
unable to agree upon selection of a mutually agreeable individual
arbitrator or nationally recognized arbitration service provirtion 5

of the FAA shall control.

Survival. This Resolution of Legdisputes provision survives the
termination, cancellationor otherwise expiration of the Admission
Agreement.

Finally, the Resolution of Legal Disputes sex includes two check boxes in which the
signer is to indicate affirmativelwhether he or she agreesdeclines to arbitrate. [Doc.
1-3]

O YES | DO wish to arbitrate disputes and | received a copy of this
Resolutionof Legal Disputes

O NO |IDO NOT wish to arbitrate disputes
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In both 2011 and 2013, Defemdachecked the box indicatingahshe wished to arbitrate
disputes and signed beneath ¢heck boxes. [Doc. 1-3]
[I. DISCUSSION

Congress enacted the Fedekdbitration Act (FAA), 9 U.S.C. 88 1-16 (2014), to
place “arbitration agreements on an equatihg with other contracts, and require(]
courts to enforce them aading to their terms.” Rent-a-Center, West, Inc. v. Jackson
561 U.S. 63, 67 (2013Rent-A-Centgr(internal citations omitted). Under the FAA, this
Court must order arbitration if the pagiagreed to arbitrate their dispu®eed U.S.C. §

2 (“A written provision in any . . . contraevidencing a transéion involving commerce

to settle by arbitration a contragy thereafter arising out of such contract or transaction,
or the refusal to perform the whole or apgrt thereof, or an agement in writing to
submit to arbitration an existing controversy iagsout of such a contract, transaction, or
refusal, shall be valid, irrevocable, and enéatale, save upon sugfiounds as exist at
law or in equity for the revation of any contract.”)

Section 4 of the FAA provides that “[glarty aggrieved byhe alleged failure,
neglect, or refusal of another to arbitrar@er a written agreement for arbitration may
petition any United States district court . . r #n order directing #t such arbitration
proceed in the manner providéol in such agrement.” Section 3 provides for a stay
while arbitration is pending:

If any suit or proceedindpe brought in any of th courts of the United

States upon any issue referable toitesition under an agreement in writing

for such arbitration, the court mwhich such suit is pending, upon being

satisfied that the issuevialved in such suit or proceeding is referable to
arbitration under such an agreemesttiall on application of one of the

Pager of 25



parties stay the trial of the actiontiirsuch arbitration has been had in
accordance with the terno$ the agreement, provity the applicant for the
stay is not in default in poeeding with suclarbitration.

As a preliminary matter, the Court walpply New Mexico cotract law on the
formation and enforceability of contracts. éerally, courts shouldpply ordinary state-
law principles that govern the formation odntracts to determine whether a party has
agreed to arbitrate a disputeHardin v. First Cash Fin. Servs., Inegt65 F.3d 470, 475
(10th Cir. 2006) (internal quotah marks and citations omitted$ee also Doctor’s
Assoc., Inc. v. Casarott®é17 U.S. 681, 687 (1996) (stadi that state law governing the
validity and enforceability ofcontracts generally may be applied to arbitration
agreements under the FAA). “Federal coagply the choice of law rules of their forum
states.” Carl Kelley Const. LLC v. Danco Tech656 F. Supp. 2d323, 1337 (D.N.M.
2009). In New Mexico, courtsill apply 1) the law chosen e parties in the contract,
id., or 2) if no governing law is spdieid in the contract, the rule t#x loci contractus-
the law of the place of contractingd.

Here, the Resolution of Legal Disputssction includes a paragraph entitled
“Governing Law,” but this @duse addresses the applicabibfythe FAA, not governing
state law. It provides

The Parties acknowledge that thacHity regularly conducts transaction

involving interstate commeecand that the servicgsovided by the Facility

to the Resident involve interstatencmerce. The Parties therefore agree

that this Admission Agreement ia transaction invging interstate

commerce. The Partieggree that this Resolution of Legal Disputes

provision and all proceealys relating to the arbitration of any claim shall

be governed by and interpreted under Bederal Arbitration Act, 9 U.S.C.

Sections 1-16 (or as amemder superseded). TherBas agree that in the
event they are unable tagree upon selection @& mutually agreeable
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individual arbitrator or nationally oegnized arbitratio service provider,
section 5 of the FAA shall control.

[Doc. 1-3, pg. 16] See9 U.S.C. § 2 (providing that the FAA applies to contracts
“evidencing a transaction wolving commerce”). Therefe, because the place of
contracting is New Mexico, the Court wilbply New Mexico law to analysis of the
enforceability of theAdmission AgreementSeeTHI of New Mexico at Hobbs Ctr., LLC
v. Spradlin 893 F. Supp. 2d 1172, 1184 (D.N.BD12) (applying New Mexico law to
analysis of arbitrability)aff'd, 532 F. App’x 813 (10th Cir. 2013).

The standard of review for motions to caghprbitration is similar to the summary
judgment standard. “[T]he @& moving to compel arbitteon bears the initial burden of
presenting evidence sufficient to demonsttaee existence of aanforceable agreement
and the opposing party’s failure, nedl, or refusal to arbitrate.BOSC, Inc. v. Bd. of
Cty. Comm’rs of Cty. of Bernalil|B853 F.3d 1165, 117{@0th Cir. 2017). “[l]f it does
so, the burden shifts to the nonmoving partydise a genuine dispute of material fact
regarding the existence of an agreenwnthe failure to coply therewith.” Id. When
there are no disputes of material facts, diatrict court may decide the arbitration
guestion as a matter of law through motiqnactice and viewing thfacts in the light
most favorable to the party opposing arbitrationd. (internal quotation marks and
citation omitted). “But if material disputes of fat exist, the FAA calls for summary
trial—not death by discovery.ld. (emphasis in original; internal quotation marks and
citation omitted). Unless the pardpposing arbitration demandgury, the district court

“shall hear and determine” the questions at isdde.9 U.S.C. 8 4. The object of 8§ 4 is
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“to decide quickly—summarily—the properenue for the case, whether it be the
courtroom or the conferenceam, so the parties can get anth the merits of their
dispute.” BOSC, Inc.853 F.3d at 117{nternal quotation maekand citation omitted).

Here, Defendant does not request a juigl.tr[Doc. 12] For the most part, the
Court's analysis is based on the textlo# Admission Agreement and the arguments in
Defendant’sResponsé¢o Plaintiff's Motion. The parties attachadentical copies of the
Admission Agreement ttheir motions. CompareDoc. 1-1, pg. 12-2With Doc. 12-3,
pg. 2-17] Hence, although the partiespdite some of the facts related to the
circumstances surrounding ethsigning of the Admission Agreement, there are no
disputed material facts related to the teohghe Admission Agreement itself and, to the
extent its analysis depends tre terms of that Agreemigrthe Court may “decide the
arbitration question as a matter of law thlgbhumotions practice and viewing the facts in
the light most favorable to thgarty opposing arbitration.1d. Defendant’s request for a
hearing and discovery will, therefore, be @e®hi [Doc. 12, pg. 19]The impact of the
disputed facts is addressed in the Court’s analysis below.
A. ANALYSIS

Plaintiff argues that the Court must orgebitration because, by operation of the
“delegation clause” in the Adission Agreement, the arlatility of Defendant’s state
court claims is an issue for the arbitrat¢Roc. 1, Doc. 3] Generally, it is the Court’s
task to determine whether a claim is subjer arbitration or whether an arbitration
agreement is enforceabléelts v. CLK Mgmt., In¢.2011-NMCA-062, 1 17, 149 N.M.

681, 254 P.3d 124 (stag that “[tlhe general rule is th#te arbitrability of a particular
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dispute is a threshold issue to be decidethkydistrict court”). However, the parties to
an agreement may agree to deteghese issues to an arbitmain a so-called “delegation
clause.” Rent-A-Ctr.561 U.S. at 68-6%Felts 2011-NMCA-062, 17 (stating that there
must be “clear and unmistakable evidendkat the parties agreed to submit such
guestions to the arbitrator). “The delgga provision is an agement to arbitrate
threshold issues concerning the arbitratioreament. We have recognized that parties
can agree to arbitrate ‘gataw questions of ‘arbitrability,such as whether the parties
have agreed to arbitrate or whether theireaghent covers a particular controversy.”
Rent-A-Ctr., 561 U.S. at 68-69. When the rfjgs have done so clearly and
unequivocally, the court is abhted to give effect to that delegation and compel
arbitration, unless the party opposingbitation challenges the delegation clause
specifically. Id. at 72 (stating that “unless [the padpposing arbitration] challenged the
delegation provision specifittg, [the Court] must treatt as valid under § 2 [of the
FAA], and must enforce it under 88 3 and 4viag any challenge tthe validity of the
[a]greement as a wholerfthe arbitrator”). Thd-elts Court stated thatRent—A—Center
appears to establish that in cases wherdegaon provision granting an arbitrator the
authority to determine the validity of an arbitration agreement exists, a district court is
precluded from deciding a pargytlaim of unconscionabilitynless that claim is based
on the alleged unconscionability thfe delegation provision itself.Felts 2011-NMCA-
062, 1 20. Thus, the Court must address t®sues: whether ¢hparties agreed to
arbitrate arbitrability in a degmtion clause, and vether Defendant raesl a challenge to

the delegation clause specificalld. {1 21, 27.
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1. The Parties Agreed to Arbitrate Arbitrability
The Resolution of Legal Disputes sectincludes the following statements:
Any legal controversy, dispute,sdgreement or claim of any kiratising
out of, or related to this AdmissioAgreement, . . . shall be settled
exclusively by binding arbitration asts@rth in section C. below. This
arbitration clause is meant to apply tl controversies, disputes,

disagreements or claims including, .. all allegations of fraud concerning
entering into or canceling this Admission Agreement

The issue of whether a Party’s claimse]asubject to arbitration under this
Resolution of Legal Disputgsrovision shall be decided by the arbitrator.
Parties hereby expressly agree #t the Arbitrator shall have
exclusive authority to resolve anydisputes related to the existence
and/or enforceability of this Resoldion of Legal Disputes provision,

including but not limited to any claim that all or any part of this
Resolution of Legal Disputegprovision is void or voidable.

[Doc. 1-3, pg. 15-16 (Emphasadded, bold in original)]

In Felts the New Mexico Court of Appeals held that there was a “clear[] and
unmistakable[]” agreement to arbitrate ttteeshold issue of hitrability where the
agreement included a provision that “all digsjt including “any and all claims, disputes
or controversies . . . that agiout of [the undeying contract or] this [aJgreement to
[a]rbitrate [d]isputes, . . . including disputestatshe matters subject to arbitration” would
be subject to arbitrationFelts 2011-NMCA-062, I 23. It concluded, “We view this . . .
language to be clear and unralsible evidence tthe effect that thearties agreed to
arbitrate all issues, includingsues of arbitrability.”ld. Similarly, the clause at issue in
Rent-A-Centeprovided that “[t]he [a]rbitrator, andot any federal, state, or local court
or agency, shall havexclusive authorityto resolve any disputerelating to the

interpretationapplicability, enforceaitity or formation of this [a]Jgreement including, but
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not limited toany claim that all or any part of th [aJ]greement is void or voidahle
Rent-A-Ctr.561 U.S. at 66 (Emphasis added).

Here, as inFelts and Rent-A-Centerthe delegation language above gives an
arbitrator the authority to dale which claims are subject to arbitration and clearly
delegates questions of thefemceability of the arbitratin agreement—i.e., Defendant’s
arguments—to the arbitrator. The refaresm to “enforceability,” scope, and the
“void[ness] or voidability” ofthe agreement implicate tisteold arbitrability concerns.
SeeFelts 2011-NMCA-062, § 23see alsdcClay v. New Mexico Title Loans, In2012-
NMCA-102, 9 12, 288 P.3d 888 (stating thatlause “specify[ing] disputes about the
‘validity, enforceability,arbitrability or scope’ of the [&itration provision]” was “even
more clear than ifrelts’ and holding that the parties thagreed to subinthe issue of
arbitrability to thearbitrator).

2. The Court will Give Effect to the Delegation Clause

Having found that the Resolution of LeégRisputes section includes a clear
delegation clause, the Court turns to theosd question: whether Defendant raised a
specific challenge to the delegation clauselfitsAbsent a spectichallenge, the terms
of the delegation clause control.

Rent-A-Centeiis the guiding casen this issue.In Rent-A-Centerthe plaintiff
argued in the district court and the Ninth QitcCourt of Appeals that “the [arbitration
aJgreement [in that case] was unconscionablatkson v. Rent-A-Ctr. W., In&81 F.3d
912, 914 (9th Cir. 2009)ev’d, 561 U.S. 63 (2010). “In pacular, he contended that the

[arbitration a]greement was substantively amgcionable becausedbntained one-sided
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coverage and discovery prowss and a provision specifying that the arbitrator’s fee was
to be equally shared by @hparties” and that “the [arbitration a]greement was
procedurally unconscionable because the foontract was presented to him as a non-
negotiable condition of his employmentid. The Ninth Circuit reversed the district
court’s order to compel arbitration, holdiigat “where . . . an arbitration agreement
delegates the question of the arbitration agre&sealidity to the arbitrator, a dispute as
to whether the agreement tddirate arbitrability is itselenforceable is nonetheless for
the court to decide as a threshold mattéd."at 919.

After reviewing the substance of Jack%s arguments, the United States Supreme
Court concluded that Jackstiad failed to mount a challendge the delegation clause
specifically, and reversedRent-A-Ctr.,561 U.S. at 76. For instance, the Court noted
that Jackson asserted that the arbitratigreement was one-sided and stated, “This one-
sided-coverage argument clearly did not gah validity of the delegation provision.”
Id. at 73. Next, it examined Jackson’s argaiseaelated to the “fee-splitting arrangement
and the limitations on discovery.ld. at 74. It noted that it might be possible to argue
that such clauses rendered the delegatclause unconscionable because these
“procedures . . . [applied to] arbitrationnder both the ageenent to arbitrate
employment-related disputeadathe delegation provision.id. Nevertheless, the Court
concluded that these arguments did notlehge the delegation clause because Jackson
“did not make any arguments specific to ttedegation provision; he argued that the fee-
sharing and discovery predures rendered the entire [aJ]greement invalid.” Because

Jackson’s arguments related to the arbdratagreement in its entirety, the Court held
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that “[t]he [d]istrict [c]out correctly concluded that Jasxn challenged only the validity
of the contract as a wholednd that, therefore, the isswf arbitrability was for the
arbitrator. Id. at 72.

Here, Defendant argues generally tH#te arbitration agreements, entitled
Resolution of Legal Disputes, are unectable, including anyalleged delegation
clauses, pursuant to applicaiNlew Mexico contrackaw and the issue of arbitrability is a
threshold issue properly addressed by therCoand “the arbitration agreement[] is
substantively and procedurallynconscionable.” [Doc. 1%4g. 1] More specifically,
similar to theRent-A-Centemlaintiff, Defendant arguethat the Resolution of Legal
Disputes agreement is substantively uncansable because it 1) is one-side because it
“bind[s] all resident’s claim$ut not Plaintiff's collectiorclaims” [Doc. 12, pg. 9]; 2)
“‘undermine[s] vindication of statory rights” related to fees because it requires fees to be
equally shared [Doc. 12, pg. 11]; and impoaemg order [Doc. 12, pg. 12]. Finally, she
argues that the Resolution of Legal Disputes agreement contravenes what she asserts is
federal public policy prohibitinghe execution of arbitratioagreements as condition of
admission to a long-term cafacility. [Doc. 12, pg. 15] None of these arguments
specifically addresses the validity thle delegation clause itself.

Defendant’'sResponsanentions the delegation clausetwo places. Defendant
contends that the Court should deterniarbitrability because she “challenges the
validity of the entire arbitratio agreement[] including [itsflelegation clause if any.”
[Doc. 12, pg. 6] She also states, “PlaitgifMotion to Compel Abitration should be

denied because (1) the arbitba agreement[], entitled Restilon of Legal Disputes, [is]
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unenforceable, including any alleged delegatitauses.” [Doc. 12, pg. 1] She also
asserts that “the issue of arbitrability asthreshold issue properly addressed by the
Court.” [Doc. 12, pg. 1] IRent-A-CenterJackson asserted ms brief before the
Supreme Court that, in the courts beldyih]le opposed the motion to compel on the
ground that theentire arbitration agreementjncluding the delegation clause, was
unconscionable.”ld. at 73. Defendant’s vague refeces to the delegation clause, like
in Rent-A-Centerare insufficient.ld.

Defendant’s reliance ofeltsis misplaced. [Doc. 12, pg. 6] In that case, the New
Mexico Court of Appeals held that theapitiff, the party opposing arbitration, had
sufficiently challenged the dejation clause where the dg#&tion clause included the
same terms that the plaintiff chaled elsewhere in the agreemelrelts 2011-NMCA-
062, 1 30. “First, because the delegations#ancluded a parenthetical prohibiting class
arbitration . . . , [the plaintiff's] argumeribhat the ban on class actions rendered the
arbitration provision unconscionable wasedied to the delegation clause as weld:

In addition, “her argument that perforntanof the delegation clause was rendered
impossible . . . because thedtonal Arbitration Forum (NAJ had ceased its consumer
arbitration business was also a specific leimgle to the delegatiarlause, which assigned
the NAF as the arbitral forum for resolving ‘any and alpdies’ between the parties.”
Id. It concluded that “[tjhese arguments wbreh clearly directed against the validity of
the delegation clause alone,dawere distinct from [the pintiff's] claims against the
[lloan [a]greements.”ld. Unlike in that case, the deleéga clause here does not include

terms that are implicated Wyefendant’s arguments related to the one-sidedness of the
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Resolution of Legal Disputes agreement, e provision, or the gag order. In sum,
Defendant’s substantive unconscionability arguments dospetifically challenge the
delegation provision.

Defendant also argues that the Resotutiof Legal Disputes agreement is
procedurally unconscionable due to thecwmstances under which she signed it and
because it does not include the rules and proesdor the arbitration. [Doc. 12, pg. 13-
14] This argument could be viewed tmplicate the delegation clause because it
addresses the circumstances surrounding tleeudion of that particular agreement in
addition to Admission Agreement as a wholéf. Rent-A-Ctr.561 U.S. at 74 (noting
that it might be possible to argue that unfaiocedural clauses rendered the delegation
clause unconscionable because these “procedurefapplied to] arbitration under both
the agreement to arbitrate employment-relatsputes and the ldgation provision” so
long as the party opposing arbitmati challenged the delegation clauseBut see
Mercadante v. XE Servs., LLZ8 F. Supp. 3d 131141 (D.D.C. 2015fholding that the
delegation clause was not challenged wheeeptaintiffs did not mention in it arguing
that the entire agreement sveigned under duress).

Defendant alleges that when she sigtiedAdmission Agreements, she was “very
emotional and distraughtand that she was “under thrapression that [she] was required
to sign papers for [Mr. Telles] admission to . . . Betty Dare, and [she does] not
remember being told what aation was.” [Doc. 12-6 (Telles Affidavit, 11 4, 6)] She
maintains that “at the time [she] signed fadmission] agreementsp one explained that

[she] was giving up the right &jury trial or the csts associated with arbitration.” [Doc.
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12-6 (Telles Affidavit, § 7)] Plaintiff aliges to the contrary that the Betty Dare
Admissions Coordinator reviewed the AdmissiAgreement, including the Resolution of
Legal Disputes section, with Defendant, amglained to her that ‘Greeing to arbitrate
meant that in th event any disputes were to arisetween Mr. Telke and Betty Dare,
they would be arbitrated tteer than heard in a coudf law.” [Doc. 1-1 (Tilman
Affidavit, 1 9, 16)] It also contendsahthe Admissions Coordinator explained that
agreeing to arbitration was natcondition of admission.ld.]

Under the standard of review applicalie motions to comgl arbitration, a
dispute of material fact might regeia hearing and/or discovergOSC, Inc. 853 F.3d
at 1177. Nonetheless, a hegris not required wén resolution of dputed facts will not
change the Court’s analysi§eeid. at 1178 (holding that the district court did not err in
denying a summary trial or discovery to resolve disputed factsaes where their
resolution would not have altetéts analysis). Here, eventiie Court were to accept
Defendant’s statement of facts as true, Ddént has not establighéhat the delegation
clause is procedurally unescionable and, therefore, ethCourt's analysis of the
enforceability of the delegaitn clause is unchanged.

“Procedural unconscionability examindke particular factual circumstances
surrounding the formation of the contractcluding the relative brgaining strength,
sophistication of the partieand the extent to which either party felt free to accept or
decline terms demanded by the othemRivera v. Am. Gen. Fin. Servs., In2011-
NMSC-033, 1 44, 150 N.M. 398, 259 P.3d @aReration, internal quotation marks and

citation omitted). “When assessing proceduradonscionability, cots should consider
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whether the contract is . . . [a]n adhes@mmtract], which is] a standardized contract
offered by a transacting partyith superior bargaining stngth to a weaker party on a
take-it-or-leave-it basis, withouwpportunity for bargaining.” Id. (internal quotation
marks and citation omitted).

Defendant argues that she was “disgfati when she signed the Admission
Agreement, that she believed her signatoneall of the forms was required for her
husband’s admission, that she did not “reca&meexplanation of what arbitration was”
and that she does not understdhdt “rights were forfeitedby agreeing to arbitrate.
[Doc. 12, pg. 14] However, Dendant does not dispute that the Resolution of Legal
Disputes section includes a statement thghé[ Resident undersids that agreeing to
arbitrate legal disputes means that he/sheaising his/her right to sue in a court of law
and to a trial by jury and that arbitrationnet a limitation of liabity but merely shifts
the Parties’ dispute(s) to an alternateufn.” [Doc. 1-1, pg. 25] Additionally, the
Resolution of Legal Disputesection begins with a headj in bold type stating,Please
note that the Resident’'s agreement to # Resolution of Legal Disputes is not a
condition of admission or of continued stay and includes the atement that “[t]he
Resident shall indicate his/her willingness arbitrate by infornmg the Facility by
marking the YES or NO box beloand signing and dating where indicated.” [Doc. 1-3,
pg. 25] The section includéso check boxes in which Dafdant could indicate whether
she wished to arbitrate disputsnot. [Doc. 1-1, pg. 25-26By checking the “yes” box,
Defendant also affirmed thahe had received a copy ottResolution of Legal Disputes

section. [Doc. 1-1, pg. 26]JThus, in two different wayghe form inforned the signer
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that arbitration was an option, not a requient, and the Resolution of Legal Disputes
did not present a “take it or leawt” situation. Finally, théanguage used in this section
Is not complicated. “Each pgrto a contract has a duty to read and familiarize herself
with its contents before signing it, and thasparty who executes and enters a written
contract is presumed to know the terms ofdgeeement and to haagreed to each of its
provisions in the absence of fraud, misrepresentation, or some other wrongfurlldtt.”
of New Mexico at Vida Eantada, LLC v. ArchulefdNo. CIV. 11399 LH/ACT, 2013
WL 2387752, at *17 (D.N.M. Apr. 30, 2013Pefendant does not argue that Betty Dare
fraudulently or wrongfully procured her signee on the Resolun of Legal Disputes
section or the Admission Agreement. Altlgh she argues that she “ha[s] no legal
background or experience that would hgrevided [her] with knowledge concerning
arbitration,” this fact is insufficien on its own to demonstrate procedural
unconscionability. Seeid. (stating that where the coatt “use[d] legalistic terms and
[the signer] ha[fl only a high school educatidn,there was no procedural
unconscionability because “the circumstanaese [not] so grossly unequal to sustain a
finding of proceduralinconscionability” and that “[u]neali bargaining power alone is
not sufficient to find an arbitration agmment unenforceable.”). Finally, “[a] mere
subjective feeling of not lmeg free to decline arbittion terms [is not] enough to
demonstrate procedural unconscionability” cdnese “[a] contract is procedurally
unconscionable ‘only where the inequality $® gross that one party’s choice is
effectively non-existent.” THI of New Mexico at bbbs Ctr., LLC v. Pattorfo. CIV.

11-537 LH/CG, 2012 WL 112216, at22D.N.M. Jan. 3, 2012) (quotinGuthmann v.
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LaVida Llena, 103 N.M. 506, 51@1985)). That was not the calere as pertains to the
choice to arbitrate or the delegation clause.

Finally, Defendant argues that Plaffit failure to provude the rules and
procedures governing arbitration to Hesfore she signed the Admission Agreement
renders any agreement procedurally unconsbiena[Doc. 12, pgl4] The cases cited
for this proposition, however, do not state sachlanket rule. Rather, two of the cases
held that failure to provide the rules whst one factor amongeveral demonstrating
procedural uncastionability. See Carlson v. Home Team Pest Def., , 91
Cal.Rptr.3d 29, 39 (Cal. App. 4th 2018&armona v. Lincoln Mennium Car Wash, Inc¢.
171 Cal.Rptr.3d 42, 49 (Cal. App. 4th 2014)he third case cited by Defendant states
that “while it may have been procedurally unfair to have [the plaintiff] sign an agreement
referencing rules which were not attachethattime, it would oyl render the agreement
unenforceable if those rules wesabstantively unconscionable.Lucas v. Gund, Inc.
450 F. Supp. 2d 1125, 1131 (C.D. Cal. 2006). Oieascourt noted that the arbitration
agreement in that case referenced the Araari&rbitration Association rules and that
those rules were not substantively uncomsable because they did not limit the
plaintiff’s rights. I1d.

In any case, the circumstances here are distinguishable from th&Qselson
Carmona andLucas Here, the Resolution of Legal $piutes section provides that the
parties would select a “mutually agreeable vidtlial arbitrator or nationally recognized
arbitration provider.” Only ithey could not ageewould Plaintiff’'s ©de of procedure be

used.
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The Parties shall work together in godth to select anutually agreeable
individual arbitrator or a nationally cegnized arbitration service provider.
The arbitration shall be conducted atcordance witithe rules of the
arbitration service provider agreed upmy the Parties.In the event rules

of an arbitration service providereanot available for use or the Parties
have not agreed to a different set of procedures to govern the arbitration,
the Parties agree to use the neutade of procedure available from The
Evangelical LutherarGood Samaritan Society. . .If you would like
informationregarding neutral code of procedure for arbitration or would
like to file a clam for arbitration,you may contact the Society’s Center
for Solutions at 1-877-447-7237

[Doc. 1-1, pg. 25] Thus, narbitration rules could betached since the arbitrator
had not been selected. HigaDefendant does not argueaththe code of procedure
promulgated by Plaintiff is unfair to her is substantively unconscionable.

The Court concludes that, although Defartdaas shown that there is a dispute
over whether the term “arbitration” was eapled to her, she has not shown that this
dispute is material in the sense that resatuone way or the othnewill alter the Court’s
analysis. SeeBOSC, Inc.853 F.3d at 1178 (holding thée district court did not err in
denying a summary trial or discovery to resolve disputed factsaes where their
resolution would not have alteréts analysis). In other words, taking Defendant’s facts
as true, they do not demsirate that the delegatiolause is procedurally
unconscionable. Hence, becatise parties unequivocally eeed to submit questions of
arbitrability to an arbitrator, and Defendadid not challenge the delegation clause
specifically on substantive uncamsnability grounds, the Courhust give effect to the
delegation clause. The issue of whetherRlesolution of Legal Dputes section of the
Admission Agreement is enfogable must be submitted toetfarbitrator in the first

instance.
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Two final issues require sjposition. Citing 8 3 of & FAA, Plaintiff requests a
stay of “further proceedings in this action . or, in the alternater dismiss[al of] this
matter without prejudice.” [Doc. 1, pg. 13; @@, pg. 21] Seain 3 provides that

If any suit or proceedindpe brought in any of th courts of the United

States upon any issue referable foiteition under an agreement in writing

for such arbitration, the coui which such suit is pendingipon being

satisfied that the issuevialved in such suit or proceeding is referable to

arbitration under such an agreemestiall on application of one of the
parties stay the trial of the action tinsuch arbitrationhas been had in

accordance with the tms of the agreemenproviding the applicant for the
stay is not in default in poeeding with suclarbitration.

9 U.S.C. 8§ 3 (Emphasis added)he Tenth Circuit has held thatdistrict court must stay
an action pending before it whembitration is compelled.Thompson v. THI of New
Mexico at Casa Arena Blanca, LL.8o. CIV 05-1331 JB/LCS2006 WL 4061187, at *8
(D.N.M. Sept. 12, 2006) (“The Tenth Circuitdheautioned that, when one of the parties
petitions the court to stay an action pegdicompulsory arbitration, the mandatory
language of 9 U.S.& 3 is binding, and it is error fahe court to dismiss the action.”
(citing Adair Bus Sales, Inc. v. Blue Bird Cor25 F.3d 953, 95%10th Cir. 1994)).
However, when the only issue the district court is a congint to compel arbitration,
and all issues are arbitrable, the district court may dismiss the &mwadlin 893 F.
Supp. 2d at 1190 (stating that “[n]either $&ct3 nor Section 4 of the FAA requires the
Court to stay th[e] case when the only issutigeit is whether tacompel arbitration,
and that issue hdseen resolved”)Am. Family Mut. Ins. Co. v. Tamko Bldg. Prod., Inc.
178 F. Supp. 3d 1121, 1129 (Dolo. 2016) (stating that dismissal is appropriate where

“all claims are arbitrable and the movanesifically requests dismissal rather than a
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stay”); cf. Armijo v. Prudential Ins. Co. of Amm72 F.3d 793, 797 (10th Cir. 1995)
(holding that the district court’s order coatling arbitration and @missing the case was
a final order permitting reew on appeal). Dismissal is appropriate heseradlin 893
F. Supp. 2d at 1190.

Plaintiff also requests a stay of the actiostaite court. [Doc. 1, pg. 13] The only
authority cited for such an order is 8 3d.] But “[t]his provision applies only when the
Court has the underlying substive suit before it.”1d. at 1190-91. “Here, Defendant
brought her substantive clainagainst Plaintiff in state court, while Plaintiff moved to
compel Defendant to arbitrateose claims in federal couriSection 3 of the FAA thus
does not apply to this situationld. (citations omitted).

Moreover, the Anti-Injunction Act providethat “[a] court of the United States
may not grant an injunction tstay proceedings in a [a}fe court except as expressly
authorized by Act of Congresst where necessary in aid of jtgisdiction, or to protect
or effectuate its judgments.28 U.S.C. § 2283. “Sectiod provides only that ‘the court
in which such suit is pending’ must stay prodegd if arbitration is required[;]’ it is ‘not
the express, unambiguous grant of authdaytyCongress for a federal court to stay state
court proceedings.” Spradlin 893 F. Supp. 2ét 1191 (quotingPatton, 2012 WL
112216, at *24). In additiorg stay of the state court action is not necessary to “aid [this
Court’s] jurisdiction” or to “protect or effegate its judgment.” 28.S.C. § 2283. “The
Court expects the parties tmmply with this Order conglling Defendant to arbitrate
[her] claims in the[s]tate [c]ourt [a]ction againsPlaintiff[. In the event of

noncompliance, a judgment enforcement actonompel compliances available to the
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aggrieved party.”Spradlin 893 F. Supp. 2d at 1. Hence, this Cotifhas the tools at
its disposal to protect and effectuate idgment and to aid in its jurisdiction without
resorting to an injunction against the state coupdtton,2012 WL 112216at *24.

1. CONCLUSION

For the foregoing reasons, the Court will grBtaintiff's request for a dismissal of
the present matter and deny Plaintiféguest to stay the state action.

WHEREFORE, IT IS HEREBY ORDERED that DefendantsComplaint to
Compel Arbitration and Petitiofor Appointment of ArbitratofDoc. 1] andMotion and
Memorandum of Law to CorapArbitration and Petition foAppointment of Arbitrator
[Doc. 3]areGRANTED:;

The Court, thereforeCOMPELS the parties to proceedith arbitration of the
enforceability of theAdmission Agreement as agreéd in Defendants’ Admission
Agreement, an®@ISMISSES the present matter.

IT IS FURTHER ORDERED that Defendant’'s requests for a hearing and
discovery ardENIED;

IT IS FURTHER ORDERED that Plaintiff's request for a stay of the state court
action isDENIED.

SO ORDEREDthis 30" day of September 2017 Albuquerque, New Mexico.

C /%1 YA

M. CHRISTINA ARMIJO
ChiefUnited StatesDistrict Judge
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