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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MONTE WHITEHEAD,
Plaintiff,
V. Civ.No. 17-275MV/KK

MANAGEMENT AND TRAINING
CORPORATIONet al,

Defendants.

MAGISTRATE JUDGE'S PROPOSED FINDINGS
AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court on(a) Plaintiff's Motion for Partial Summary
Judgment against MTC Defendants (Doc. 124)diRiff's Motion”), filed November 21, 2019;
and, (b) OCPF Defendants’ Motion for Summdaundgment (Doc. 143) (“Defendants’ Motion”),
filed April 3, 2020. By an Order of Referen¢Doc. 148), filed May 11, 2020, this matter was
referred to the undersigned tonduct hearings if warranted, atw perform any legal analysis
required to recommend an ultimalisposition of the case. The Cguraving reviewedthe parties’
submissions, the record, and the relevant law leing otherwise fullydvised, proposes to find
that Plaintiff's Motion is not well taken anéecommends that it be DERD. The Court further
proposes to find that Defendantslotion is well taken in parand recommends that it be
GRANTED IN PART and DENIED INPART as set forth herein.

[. Introduction

This case arises out of dttiff’'s incarceratio at the Otero County Prison Facility
(“OCPF”) from March 2013 to April 2017. (Do&19 at 3; Doc. 142-1 at 2.) While many of
Plaintiff's claims have been sihissed or stricken, the following claims remain: (1) Plaintiff's

First Amendment claims against Defendants M@naent and Trainin@€orporation (“MTC"),
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James Frawner, Richard Martinez, and FNU Aztimalenging these Defenal®’ restrictions on
Plaintiff's possession ahreceipt of hardbound bogkéoc. 119 at 29-33)2) Plaintiff's First
Amendment claims against Defendants MT@wArer, Martinez, Azuna, FNU Moreno, and FNU
Barba (collectively, “Defendanty’thallenging Defendants’ requiment that Plaintiff purchase
publications from approved vendorsd.(at 36-38); (3) Plaintiff'sFirst Amendment claims
challenging Defendants’ restriotis on Plaintiff's receipt of internet printouts and newspaper
articles, {d. at 14-19); and, (4) Plaintié First Amendment retaliaty transfer claim against
Defendant Martinez. Iq. at 43-50;see alsdoc. 135.) In the cross-motions presently before the
Court, Plaintiff seeks summary judgment on the first three claims and Defendants seek summary
judgment on all of therh.(Docs. 124, 143.)
II. Procedural History

Plaintiff, apro seprisoner, commenced thétion by filing a Complaint for Damages for
Violations of Civil and Constitutional Rights afior Declaratory and Injunctive Relief in state
court on November 14, 2016. (Doc. 1-1.) thé time, Plaintiff was housed at the OCPHd. at
3.) On March 1, 2017, a former defendant rendotlee case to th Court. (Doc. 1.) In a
Memorandum Opinion and Order dated Septer@Bef017, United States Digtt Judge Robert
Junell dismissed Plaintiff's feda claims under Federal Rule @ivil Procedure 12(b)(6), denied
Plaintiff's motions to amend &icomplaint and supplement theegdlings, declinetb exercise

supplemental jurisdictioover his state law claims, and remathdee state law claims to state

! Plaintiff also sought summary judgment on his claims based on the First Amendment’s religion clauses and the
Religious Land Use and Institutionalized Persons Act, 42 U.S.C. 88 2608eq (Doc. 124seeDoc. 119 at 64-

75.) However, these claims have be#itken because Plaintiff included them in his amended complaint without the
Court’s leave or the opposing partiegitten consent. (Doc. 135 at 5-7.) The portion of Plaintiff's Motion seeking
summary judgment on these claims should therefore be denied as moot.

2 Plaintiff was transferred to the Guadalupe County CooeatiFacility (“GCCF”) on Apit 17, 2017, (Doc. 22 at 1;
Doc. 119 at 44-45), and to the Penitentiary ofvNidexico on January 7, 2020. (Doc. 131 at 1.)
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court. (Doc. 91.) On February 12, 2018, Plaintiff appealed the Court’s decision as to his federal
claims but did not challenge the remand ofdtée law claims. (Doc. 99; Doc. 110-1 at 2.)

In an Order and Judgment entered on Aprd®,9, the Tenth Circuitffrmed this Court’s
decision in part and reversedritpart, remanding the case “for faer proceedingsomsistent with
[its] order and judgment.” (Dod.10-1 at 23.) In many respedise Tenth Circuitffirmed this
Court’s dismissal of Plaintiff's federal claimsSde generallyd.) However, the Tenth Circuit
vacated the dismissal of Plaiifis claims that “certain defendés violated his First Amendment
rights by preventing him from receiving rddack books, books from non-approved vendors,
information from the internet,n@ newspaper articles sent byilfiaand remanded these claims
“to the district court for considation in the first instance.”ld. at 5, 8.) The appellate court noted
that this Court’s considerati on remand could “include allomg the prison-official defendants
to proffer a legitimat@enological reason foréhrestrictions.” Ig. at 8.)

The Tenth Circuit also held that this Coimproperly denied Platiff's Motion for Leave
to Amend the Complaint (Doc. 28hd Motion to Suppleant the Pleadings @2. 60). (Doc. 110-
1 at 22-23.) Specifically, the TénCircuit found that Plaintiff's retaliatory transfer claim “may
be a proper claim for relief,” notg that “prison officials may viake a prisoner’s First Amendment
rights when they transfer the prisonechuse the prisoner exercised those righ(kl” at 22 &
n.15.) Accordingly, the Tenth fRuit reversed and neanded the “denial of [Plaintiff's] motion
to amend the complaint and his motion to supplement the pleadings to the district court for

evaluation consistent withithorder and judgment.”ld. at 22-23.)

3 However, the Tenth Circuit found “that the district court did not err in denying [Plhietffe to expand on his
equal-protection claim or tadd unspecified exhibits.1d. at 22 n.16.)
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On remand, the Court granted Plaintiff’'s motions to amend and supplement, permitting
Plaintiff to “file an amended coplaint reasserting his First Aendment claims and asserting a
First Amendment retaliatory tramsfclaim.” (Doc. 112 ab.) Plaintiff timdy filed an Amended
and Supplemental Complaint for Damages ofilGind Constitutional Rights and for Declaratory
and Injunctive Relief on Octobd0, 2019. (Doc. 119.Plaintiff's amendeadomplaint exceeded
the scope of the amendments thlei@ gave him leave to file iseveral respects. (Doc. 135 at 3-
4.) As such, on March 6, 2020, t@eurt entered an order strikiige unauthorized portions of
the amended complaintld( at 6-7.)

On November 21, 2019, Plaifitimoved for partial summagrjudgment. (Doc. 124.)
Defendants responded in opposition to Plaintffation on December 3, 2019, and Plaintiff filed
a reply in support of it obecember 19, 2019. (Docs. 127, 128.)

On March 4, 2020, the Courtdared Defendants to fileMartinezReport addressing, with
limited exceptions, “all of Plaintiff's allegatiorsgainst the OCPF Defendants, as well as any
defenses raised in the OCPF Defertdaanswers that they wish poursue.” (Docl34 at 4.) In
its Order, the Court notified the parties that

the Court may use thiglartinez Report in deciding whether to grant summary

judgment for or against arparty, whether by motion @ua sponte As such, the

parties (including Plaintiff in Isiresponse or objections to tflartinezReport) are

urged to submit whatever proof or otheraterials they consider relevant to

Plaintiff's claims against the OCPF Deflants and the OCPF feadants’ defenses

in the pleadings they file pursuant to this Order.

(Id. at 6-7.)
Defendantdiled their Martinez Report on April 2, 2020. (Dod42.) Plaintiff filed a

response in opposition to the report on May 26, 2020 Cefendants filed a reply in support of it

onJune 15, 2020. (Docs. 149, 151.) Atthe Codntection, Defendants aldibed a Supplemental



MartinezReport on August 14, 2020, to which Plaintédsponded on September 2, 2020. (Docs.
156, 159.)

Defendants moved for summary judgmémtconjunction with their originaMartinez
Report on April 2, 2020. (Doc. 143.) Plaintifsponded in opposition to Defendants’ Motion on
June 1, 2020, and Defendants replied in suppfoitton June 15, 2020(Docs. 150, 152.) The
parties’ cross-motions for sunamy judgment are thus fully bfed and ready for resolution.

lll. Analysis

A. Legal Standards Governing Summary Judgment

Under Federal Rule of Civil Procedure 56, t@igurt must “gransummary judgment if
the movant shows that there is no genuine disputeasy material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. CivbB(a). The movant beathe initial burden of
showing that “there is an absence ofdence to support the nomwing party’s case.’Bacchus
Indus., Inc. v. Arvin Indus., Inc939 F.2d 887, 891 (10th Cir. 1991) (quotitglotex Corp. v.
Catrett 477 U.S. 317, 325 (1986)). Once the movaaets this burden, Ru56(c) requires the
non-moving party to designate sgicfacts showing that there & genuine issue for trialSee
Celotex Corp 477 U.S. at 324Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986)jtkus
v. Beatrice Cq 11 F.3d 1535, 1539 (10th Cir. 1993).

“An issue is ‘genuine’ if theres sufficient evidence on eachdsiso that a rational trier of
fact could resolve the issue eitlvesty. An issue of fact is ‘matiet’ if under the substantive law
it is essential to the propdisposition of the claim.”Thom v. Bristol-Myers Squibb C&53 F.3d
848, 851 (10th Cir. 2003) (citation omit}edA party assertig that a fact canndie or is genuinely
disputed must support thesertion by . . . citing to particulparts of materials in the record” or

by “showing that the materials cited do not estahbiie absence or preserfea genuine dispute,



or that an adverse party canpobduce admissible evidence to supybe fact.” Fed. R. Civ. P.
56(c)(1). For purposes of summaudgment, a prisoner's complaiisttreated as evidence if it
alleges specific facts based on the prisonegtsonal knowledge and has been subscribed under
penalty of perjury. 28 U.S.C. § 1748all v. Bellmon 935 F.2d 1106, 1111 (10th Cir. 1991). “A
pro se litigant's pleadings are to be construed liberally and held to stieggent standard than
formal pleadings drafted by lawyerslti. However, “it is not the proper function of the district
court to assume the role of advocate forgreselitigant.” Id. at 1110.

When reviewing a motion for summary judgrhetihe Court must keep in mind three
principles. First, the Court’s role not to weigh the evidence, lotassess theréshold issue of
whether a genuine issue of mateffiatt exists, requiring a trial Anderson 477 U.S. at 249.
Second, the Court must draw alhsenable inferences in favor afd construe all evidence in the
light most favorabled, the non-moving partyHunt v. Cromartie 526 U.S. 541, 552-53 (1999).
Finally, the Court cannot decidesues of credibility.Anderson477 U.S. at 255. “[T]o survive
the ... motion, [the nonmovant] need only présandence from whicla jury might return a
verdict in his favor.”Id. at 257.

B. Plaintiff's First Amendment Claims Regarding Access to Information

1. Legal Standards

Prisoners have a First Amendmeght “to receive information.”Jacklovich v. Simmons
392 F.3d 420, 426 (10th Cir. 2004). \ever, prison officials may ctail this righ to further
legitimate penological interestsThornburgh v. Abbott490 U.S. 401, 413-14 (1989). Indeed,
“prisoners’ rights may be restricted in waysittlwould raise grave First Amendment concerns
outside the prison context.'Gee v. Pache¢®627 F.3d 1178, 1187 (10th Cir. 2010) (quoting

Thornburgh 490 U.S. at 407) (quotation marks omittedRunning a prison ign inordinately



difficult undertaking that requiseexpertise, planning, and thenmmitment of resources, all of
which are peculiarly within the province of thgigative and executive branches of government.”
Turner v. Safley482 U.S. 78, 84-85 (1987). Consequently, in considering the constitutional
validity of prison regulations, courts shouldccord deference to the appropriate prison
authorities.” Id. at 85.

To effectuate the principle that “prison administrators, and not the courts, are to make the
difficult judgments concerning stitutional operations,” the Sugme Court has ek that, “when
a prison regulation impinges on inmates’ constinai rights, the regulation is valid if it is
reasonably related to legitimate penological interedtk.at 89 (alterations omitted). THearner
Court delineated four factors courts must edeisin determining whether a prison regulation
satisfies this requiremefitid. at 89-91.

First, “there must be a ird, rational connetion between the prison regulation and the
legitimate governmental interegut forward to justify it.” Id. at 89 (quotation marks omitted);
Jones v. Salt Lake Ciyp03 F.3d 1147, 1153 (10th Cir. 2007). Tiaistor “is themost important;

... Itis not simply a consideration to beigheed but rather arsgential requirement.Al-Owhali

v. Holder, 687 F.3d 1236, 1240 (10th Cir. 2018uotation marks omitted¥ee also Parkhurst v.
Lampert 339 F. App’x 855, 860 (10th Cir. 2009) (“Thesti consideration immandatory.”). This
factor is also “multifold,” requing both that the regulation beicmally related to a governmental
objective, and that the gernmental objective beégitimate and neutral. Thornburgh 490 U.S.
at 414. The rational relationshipstés met “where thlogical connection Iheeen the regulation

and the asserted goal” @t “so remote as to rendetetpolicy arbitrary or irrational.”Turner,

4The Tenth Circuit applies the four-facfurneranalysis to both written and unwritten restrictions, and in the context
of both jails and prisonslones v. Salt Lake Cy603 F.3d 1147, 1155 n.7, 1158 n.13 (10th Cir. 2007)



482 U.S. at 89-90. The neutralitgquirement, in turn, is met “[Wgre a regulation furthers an
important or substantial government intereselated to the suppression of expressiofohes
503 F.3d at 1153.

The second urner factor “is whether there are altative means of exercising the right
that remain open to prison inmatesTurner, 482 U.S. at 90 “Where other avenues remain
available for the exercise of ttesserted right, courts should be particularly conscious of the
measure of judicial deference owed to cormdi officials in gaugig the validity of the
regulation.”Jones 503 F.3d at 1153 (quotinfurner, 482 U.S. at 90). The alternative means
“need not be ideal; theyerd only be available.id. (alterations omitted). “[E]ven if not the best
method from the inmate's point of view, if anotherans of exercising the right exists, the second
Turner factor does not undercutetchallenged restriction.'Wardell v. Duncan470 F.3d 954,
961-62 (10th Cir. 2006) (quotation marks omitted). Moreover, “the right’ in question must be
viewed sensibly and expansivelyThornburgh 490 U.S. at 417. Also, though “[t]he absence of
any alternative . . . provides e evidence that the regulations are unreasonable,” it “is not
conclusive.” Beard v. Banks48 U.S. 521, 532 (2006)otation marks andtarations omitted).

The third Turner factor requires court® consider “the imact accommodation of the
asserted constitutional right will have on guards and other inmates, and on the allocation of prison
resources generally.Turner, 482 U.S. at 90Jones 503 F.3d at 1153. “Wimeaccommodation of
an asserted right will have a significant ‘ripple effect’ on fellow inmateshqrison staff, courts
should be particularly defergal to the informed discretioof corrections officials.”Turner, 482
U.S. at 90;see alsoJones 503 F.3d at 1153-54 (“[W]here thgght in question can only be

exercised at the cost of significantly less libeatyd safety for everyonelse, guards and other



prisoners alike, the courts shouléfer to the informed discreti of corrections officials[.]”)
(quotingThornburgh 490 U.S. at 418) (quotation marks omitted).

Finally, “the absence of ready alternativegvwsdence of the reasonableness of a prison
regulation,” whereas “the existee of obvious, easy alternativesay be evidence that the
regulation is not reasonablayt is an exaggerated pssse to prison concernsTurner, 482 U.S.
at 90 (quotatiormarks omitted);Jones 503 F.3d at 1154. The Supreme Court has emphasized
that

[t]his is not a least resttige alternative test: prison officials do not have to set up

and then shoot down every conceivadliernative method of accommodating the

claimant’s constitutional complaint. But &n inmate claimant can point to an

alternative that fully accommodates the prisoner’s rightie ainimiscost to valid
penological interests, a comntay consider that as evidence that the regulation does

not satisfy the reasonahielationship standard.

Turner, 482 U.S. at 90-91 (citation and quotation marks omittedjes 503 F.3d at 1154.

The Turner analysis “requires courts, on a case-byedaasis, to look closely at the facts
of a particular case and the specific regulatiordiaterests of the prison system in determining
whether prisoner’s constitutionabhts may be curtailed."Wardell 470 F.3d at 961see also
Boles v. Neet486 F.3d 1177, 1181 (10th Cir. 200Tufneranalysis “requires close examination
of the facts of each caseBgerheide v. Suther286 F.3d 1179, 1185 (10th Cir. 2002Zutner
analysis must be considered “on a case-by-casie”haWhile prison officials must “show more
than a formalisticdgical connection between a redgida and a penological objectiveBeard
548 U.S. at 535, ultimately “[tlhe burden . . .nigt on the State to prove the validity of prison

regulations but on the prisoner to disprove iOVverton v. Bazzetf&39 U.S. 126, 132 (2003)

Jones503 F.3d at 1159. The Court will considerplaeties’ cross-motions for summary judgment



on Plaintiff's First Amendment claims challeng Defendants’ restrictions on his access to
information in light ofthe foregoing standards.
2. Analysi$

a. Hardboundooks

The Court will first consider Plaintiff's claims that Defendants violated his First
Amendment rights by restricting his possession and receipt of hardbound books during his
incarceration at the OCPF. (Ddtl9 at 29-33.) When Plaifftarrived at the OCPF in March
2013, he was ordered to remove the hard rofrem six hardbound books he brought with him
from Northeastern New Mexico Correctionaadiity (‘“NENMCF”) or send the books home.
(Doc. 119 at 31; Doc. 123 at 15Blaintiff “ruined” four books trying to tear off the covers and
sent the remaining twaome. (Doc. 119 at 31.)

There is no record evidence that Plaintiff fieatlinformal complaint, formal grievance, or
grievance appealbaut these six booKs.(See generallypocs. 1-1, 119, 1421.) However, in
November and December 2014, Plaintiff did fileiaformal complaint, formal grievance, and
grievance appeal contendingatithe New Mexico CorrectionBepartment (“NMCD”) policy
banning inmates’ receipt ohardbound books through the mail was “not right” and

unconstitutional. (Doc. 119 at 135, 137, 139.)rdaponse, OCPF personnel informed Plaintiff

5 In their Motion, Defendants do not argue that any imlliml Defendant is entitled to summary judgment because he
or she had no personal involvement in restricting Plaintiff's access to information in the manner aleged. (
generallyDoc. 143.) Thus, the Court will neider Plaintiff's First Amendmemiccess-to-information claims against
Defendants collectively.

6 The facts recited in this section are undisputed excegthaswise noted. Further,afCourt resolves all genuine,
material factual disputes, construes all cognizable evidandedraws all reasonable infeces in Plaintiff's favor.

7 Plaintiff did file an informal complaint and formal gviEnce alleging that one of these books went missing during
his transfer to OCPF; upon investigation, the book was found in his mother’s passébsio. 142-11 at 53, 55.) In
their Motion, Defendants do not argue that Plaintiff failed to exhaust his administrative remediespétit to his
First Amendment access-to-information claims based ersith hardbound books hedoight with him from the
NENMCF. See generallipoc. 143.)
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that hard book covers werg@eohibited item, and hardbound boaksre not allowed in accordance
with NMCD Policy 151201. I¢. at 136, 138.)

On December 8, 2015, Plaintiff received tiaardbound books from either Barnes & Noble
or Amazon and was again told to remove the haweis if he wanted todep them. (Doc. 1-1 at
179; Doc. 119 at 31; Doc. 150 at 2, 8.) He @ddb send the books home. (Doc. 119 at 31.)
Plaintiff filed a “Form 160" and an informal complaint reghng these books in December 2015.
(Id. at 153-54.) In response, OCPF personneairagted to NMCD Policy 151201 to explain why
Plaintiff was told to remove the books’ hard covelsl. 4t 155.) The record does not reflect that
Plaintiff filed a formalgrievance or grievanappeal about these bodks.

Under NMCD Policy 151201(E)(6)(e) in effeat the relevant times, hardbound books
were cause for rejection of inming mail. (Doc. 142-1 at 4; @0142-3 at 6-7.) From March
2013 to October 2016, the OCPF Inmate Handboalided that “hard-back books can be
received only if the covers are remove@dc. 142-10 at 11, 31, 51, 6@&nd, from October 2016
to April 2017, it provided thafn]o hardbound books are permitteti(id. at 84.) A memorandum
from “D. Simmons thru Warden Frawner” stated that, “[e]ffective October 3, 2013 inmates will
no longer be able to acceptARD COVER BOOKS’ from outside vealors or family members.
Any Hard Cover Books delivered will need tosent home at inmates [sic] expense.” (Doc. 119

at 140.) In short, “inmates pve] not permitted to possess dii@ack books oreceive hardback

8 Again, in their Motion, Defendants do not contend thatrfiff failed to exhaust his administrative remedies with
respect to his First Amendment accessformation claims based on thedvinardbound books he ordered from
Barnes & Noble or Amazon.Sée generallfpoc. 143.)

9 The OCPF Inmate Handbook in effect from October 2016 to April 2017 also provided that “[inter-library loans are
. .. available only in paperback bookgDoc. 142-10 at 87.) It is unclear ether inmates were permitted to receive
hardbound books through the interlibrary loan process before October 2016. Plaintiff declared that, bdwsthe

he requested through inter-library loan were hardbound, Defendant Azuna rejected them; hioveevaffidavit
attached to Plaintiff's response to Defendants’ SupplembtaeinezReport, inmate James Martin attested that, on
unspecified dates, the OCPF allowed lhdnmeceive two hardbound books via ititaary loan. (Doc119 at 32; Doc.

159 at 29.)
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books in mail” during Plaintiff's inarceration at the OCPF, unless ttard covers were removed.
(Doc. 142-1 at 6.)

There was, however, an exception te @CPF’s hardbound book ban. Specifically,

[d]uring the period of Plaintiff's incarcation at OCPF, books provided for certain

college courses, including an automotolass, were only available in hardback.

Therefore, OCPF allowed limited accesi#&wdback books for theslasses. Still,

none of these books were deliveredSiate inmate[s] through the mail. OCPF

provided them to those inmatenrolled in these classes.

(Id.) As an inmate college fditator/tutor at the OCPF, PHiff handed out hardbound college
textbooks to inmates, includingrhself, taking courses at Mesatts Community College. (Doc.
119 at 32.) Also, the OCPFdared hardbound books for an autiive class from Amazonld

at 33; Doc. 159 at 29.)nmates kept these hardbound calégxtbooks with thir property and
had broad access to them. (Doc. 150 at 5.)

For the reasons explained below, the Cowppses to find that &ére is no genuine issue
of material fact and Defendangse entitled to judgment as a thea of law with respect to
Plaintiff's First Amendment claims challengiripe foregoing restrictions on his access to
hardbound books during his incarceratiortret OCPF. Addressing the fifBurner factor,i.e.,
whether the restrictions are rationally relatea legitimate, neutral penological purpoBetner,
482 U.S. at 89, Defendants proffered that

[h]ardback books received through the ilmaresent a security risk for the

smuggling of contraband such as drugd weapons, and otherwise require a more

involved security review for content givethe length of infomation at issue.

Hardback books are difficult to searctfieetively, yet they are particularly good

for smuggling contraband such as, moneygdr and weapons that can easily be

secreted in the bindings. &ltontents of mailed books stualso be reviewed for

sexually explicit content anmhaterial that may supportéiuce violence, as well as
information that could assist an inmatéth escape, provide information about
banned substance manufacturing and trafiigkand/or provide information about

other activities which may threateecurity and safety at OCPF.

(Doc. 142-1 at 3-4.)
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“[P]rotecting prison securityis] a purpose . . . central @l other corrections goals.”
Thornburgh 490 U.S. at 415 (quotation mka omitted). Thus, theris no question that the
proffered purpose of Defendants’ prohibitiof hardbound books received through the maé-—
to prevent the introduction of contraband and disruptive content into the OCPF—is legitimate and
neutral.

Whether there is a rational relationship betwies purpose and thegteiction at issue is
a more nuanced question. Bell v. Wolfish441 U.S. 520 (1979), the Supreme Court held that “a
prohibition against receipt of ldback books unless mailed ditly from publishers, book clubs,
or bookstores” was “a rational response by prisfficials to an obvious security problemld. at
550. In so holding, thBell Court observed that “hardback boak® especially serviceable for
smuggling contraband into an institution[. M]gndrugs, and weapons easily may be secreted in
the bindings,” yet they arlifficult to search effectively.”ld. at 551. However, thBell Court
also appeared to accept the defendant wardestistany that “there is tatively little risk that
material received directly from publisher or book club wouleotain contraband, and therefore,
the security problems are significantly reduced without a drdsdio on staff resources.Id. at
549.

In Jones in turn, the institution at issue ‘@nibit{ed] inmates from possessing hardback
books,” and “allow[ed] inmates to obtain papeck books from the ijalibrary and, with
permission, the publisher,” as well as, for a tiflnem a local Barnes & Noble store via public
donation. 503 F.3d at 1156-58. Thaiptiff in that caselid not contest the gtitution’s hardbound
book ban but did “challengedhpaperback book policy.1d. at 1156. The Tenth Circuit found
that the facility’s paperback book policy wastioaally related to the legitimate, neutral

penological purpose of prasting prison securityld. at 1158. In so holding, the court observed

13



that “[a]llowing inmates to purchase paperbac&ksoonly from the publisiigorevents contraband
from being smuggled into the jail and lessemsatiministrative burden ¢ail personnel who must
inspect each book.1d.

In an unpublished opinion, the fith Circuit recently statedah“[t]he implication of Bell]
and Jonesis that a complete ban on hardcovmoks . . . would likely violate the First
Amendment.”"Khan v. Barela808 F. App’x 602, 608 (10th Cir. 2020). TKkancourt explained
that, according t®ell andJones “one of the usual justifications . for a ban on hardcover books
.. . —limiting contraband—is not reasonably related to a restriction on hardcover books . . . sent
by publishers.” Id. (citation and quotation marks omitteddmplicitly recognizing the case-by-
case, fact-intensive nature of th@rner analysis, however, thihan court observed that the
“defendants may be able to support this or ofirglifications for prohilding [the plaintiff] from
receiving” hardbound bookdd. TheKhandefendants had not yet had the opportunity to justify
their hardbound book restrictions, because theisibn on appeal was the district coudisa
spontedismissal of the plaintiff's claims aa preliminary review of the pleadingkd. at 604.

In this case, Defendants have presented Defendant Martinez’s undisputed testimony that
restrictions on hardbound bookseesed directly from publishis, vendors, and book clubs is
necessary to further the penologjipurpose of limiting contrabd and disruptive content because
an alleged publisher, vendor, or book club dobé “a phony being used as a front to send

contraband and/or illicit content” (Doc. 142-1 at 7-8.) Since 1979, when the Supreme Court

10 By “illicit content,” Defendant Martiaz referred to “sexually explicit contesnd material that may support/induce
violence, as well as information that could assist an inmate with escape, provide information about banned substa
manufacturing and trafficking, and/or provide informati@bout other activities which may threaten security and
safety at OCPF.” (Doc. 142-1 at 4.) Regulations designed to prevent the introduction of such material into a prison
are considered “neutral” und@iurner because they “further[] an importaor substantial government interest
unrelated to the suppression of expressiagloies 503 F.3d at 1153;hornburgh 490 U.S. at 415. “In other words,

where prison officials draw distinctiorgetween publications solely on the basis of their potential implications for
prison security, the regulations are neutraldhes 503 F.3d at 1153 (quotation marks omitted). At any rate, none of

the policies at issue here restricted publications base@rdmtent; on the contrary, all the challenged restrictions

14



issued its decision iBell, the advent of the internet and athechnological adveaces have made
it vastly easier and cheaper forarerage individual to publish eell a book or successfully pose
as a book publisher, vendor, dub. In this millennium, “pulishers only” rules may indeed
provide considerably less protieet from contraband smuggling thérey used to. Thus, and in
light of Bell, Jones and Khan Defendant Martinez’s undispuatéestimony persuades the Court
that Defendants’ restrictions on hardboundoks—including books received directly from
publishers, vendors, and book clubs—are rationalited to their legitimie, neutral penological
purpose of limiting contrabarahd disruptive content.

Although Plaintiff asserts that Bendants “have not pointed #osingle incidence” where
contraband was smuggled into the OCPF thraauglounterfeit publisher, vendor, or book club,
(Doc. 150 at 7), they are not required to doteshow a rational relationship between their
restrictions and thpenological purpose they have proffered.

To show a rational relationship betweeregulation and a legitimate penological

interest, prison officialseed not prove that the bamhmaterials actually caused

problems in the past, or thi&ie materials are likely to cause problems in the future.

In other words, empirical evidence is macessarily required. Moreover, it does

not matter whether we agree with thdemelants or whethethe policy in fact

advances the jail's legitimate interesiBhe only question thate must answer is

whether the defendants’ judgment wasamadil, that is, whether the defendants

might reasonably havadught that the policy would advance its interests.

Sperry v. Werholtz413 F. App’x 31, 40 (10th Cir. 2011) (ditans and quotatiomarks omitted).

Here, Defendants reasonably believed that prohibiting inmates’ receipt of hardbound books—even

those purportedly sent from a publisheendor, or book club—would significantly reduce the

introduction of contraband andsdiiptive content into the OCPF.

were factually as well as technically content neutral. ThusThleenburghCourt’s suggestion that prison officials
should make “individualized” determinatioabout whether to restrict particulantentsimply does not apply here,
where Defendants restricted particiftanmatsandsources See Thornburgh90 U.S. at 416.
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Plaintiff also argues that the OCPF’s hardbound book restrictiom®arationally related
to the proffered purpose of smuggling preventi@eause inmates were radikely to smuggle
prohibited material into the prison in other wayBoc. 149 at 12, 18; Doc. 150 at 4, 6-7, 24; Doc.
159 at 4.) However, even assuming that theessertions are true @rPlaintiff has personal
knowledge of them! there is no First Amendment rule thpsison regulations must only address
the most pressing security riskgifag an institution. Such aleuwould contravene the Supreme
Court’s instruction that “prison administratond not the courts, are to make the difficult
judgments concerning institutional operationsTurner, 482 U.S. at 89 (alterations omitted).
Rather, the test is simply whether “defendantghiieasonably have thought that the policy would
advance [the prison’s] interestsSperry 413 F. App’x at 40.

Plaintiff next contends that Defendansglective restrictiomf hardbound books “shows
the security concern is irrational or fabricatedDoc. 150 at 25-26; Dod.59 at 6-8.) However,
Defendants proffered a rational explanationtfeating hardbound collegextbooks differently
from other hardbound books.

[T]extbooks come directly from the cajje to OCPF. They are not mailed to

inmates or provided directly to inmat¥s.These college textbooks . . . are not

OCPF property and must be returnedtiie college at the completion of the

semester or when an inmate is transfirtre. . Therefore, neither OCPF nor the

inmate canl] alter thedmk. Since OCPF’s securioncern largely stems from
concerns about the smuggling of contradb&rom the outside, . . . the controlled
manner in which college textbooks are attieal into OCPF and distributed to the

inmates satisfies OCPF’s security concerns.

(Doc. 156 at 12-13.)

11 Plaintiff has not, for obvious reasons, tried to demonstrate personal knowledge oftie défeculty of various
methods of smuggling prohibited items into the OCPF.

2 Likewise, the automotive textbooks that the OCPF ordered from Amazon were not mailed adecprbrgctly to
inmates, but rather were received atistributed by the institution.SéeDoc. 119 at 33; Doc. 159 at 29.)
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Interestingly, Plaintiff suggests that beuld have smuggled contraband into the OCPF
using textbooks from Mesalands Community Cydldoecause he knows people who work or are
students there. (Doc. 159 at 6-Bit Plaintiff does not explain hole or any other inmate could
have ensured that the OCPF would distebaifparticular textbook containing contrabamdhim
In this regard, Plaintiff's @ument actually highlights why He controlled manner in which
college textbooks are admitted into OCPF and tisted to the inmatestisfies OCPF's security
concerns” in a way that hardbouhdoks inmates receivatirectly through te mail would not.
(Doc. 156 at 12-13.)

Defendants’ restriction on hdbound books in an inmate’s ggession upon arrival at the
OCPF is also rationally related to the tegate, neutral penologal purpose of smuggling
prevention. In their Supplementdiartinez Report, Defendants profied a rational explanation
for treating these books in the same manneroakdbinmates received through the mail. “The
intake process at OCPF is the same for all inmtehlether transferred from another facility or
not. Upon arrival at OCPF, inmates and thelobgings must be thoroughly searched.” (Doc.
156 at 10-11.) Defendants “[cauhot] rely on prior searches” teep inmates, staff, and the
public safe, because contraband sometimes camedtber institutions as well as the outside
world. (d. at 11.) Indeed, Plaiifit admits asmuch. SeeDoc. 159 at 3, 13.) One pertinent
example is that “some inmates,” including Plaintiivould arrive to OCPF from other facilities
with prohibited hardback books,” which, per NMQilicy, they “should [not] have had . . . in
their possession in the first placé.(Doc. 156 at 11.)

In sum,

13 Plaintiff argues that othémstitutions were justified in permitting inmatéo receive hardbourizboks in violation
of NMCD Policy 151201 because that policy is unconstitutional. (Doc. 159 at 3.) However, for the reasons explained
herein, the Court disagrees.
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[a]ln inmate bringing a hardbound book into OCPF from either an intake or a
transfer poses the same s#yuisks as reaeing hardbound books from the mail.
Hardbound books, mailed or in inmate’s possgsgresent a security risk for the
smuggling of contraband such as drugd weapons, and otherwise require a more
involved security review for content givehe length of information at issue.
(Id.) For the foregoing reasgnthe logical connection bebgn Defendants’ hardbound book
restrictions and their legitimat@eutral penological purpose nst “so remote as to render the
policy arbitrary or irrational, Turner, 482 U.S. at 89-90, and the resfions therefag satisfy the
first Turnerfactor.

The parties vigorously dispute a numbefaaftual questions related to the secdndner
factor,i.e., whether Plaintiff had alternative meanseggrcising the constitutional right at issue.
Turner, 482 U.S. at 90. Thus, for example, Defendant Martinez attested that the OCPF library
contained about 19,000 books, whilaiBtiff presented his own and other inmates’ declarations
estimating that the libraryootained from 3,000 to 10,000 booKs.(CompareDoc. 142-1 at 5
with Doc. 149 at 15, 40, 47, 49, 53, 54; Doc. 150 at 4-5.) Liewbefendant Martinez attested
that, “[u]sing the interlibraryoan system, inmates can regtia book if OCPF does not have it
available and the book will arrive at OCPF from &eotlibrary.” (Doc. 142t at 6.) However,
Plaintiff declared that it took him about tergquests to obtain one bodkrough the interlibrary
loan process, and other inmates attested toasimg@sponse rates. (Doc. 149 at 7, 16, 50, 54; Doc.
150 at 17.) Finally, Defendant Marez attested that, during Plaffis incarceraton at the OCPF,

there were five approved venddirom whom Plaintiff couldrder paperback books, including

Barnes & Noble, which offered motiean a million titles. (Doc. 1424t 7.) Plaintiff, in contrast,

¥ Pursuant to Federal Rule of Civil Procedure 56(d), Btadeclared that he needs additional discovery in the form

of OCPF “[l]library book inventories from 2013-2017 . . . to show [the] actual number of bookghjthi] contained.”

(Doc. 150 at 32.) However, for the reasonsudised in this section and in Section II.B.2ibfta, even if these
inventories were to show that the OCPF library contained only 3,000 books—the lowest of the estimates offered and
below Plaintiff's own estimates of 5,000 to 10,000 books, (Doc. 149 at 15, 40; Doc. 150 at 4-5)—this would not create
a genuine issue of material fact preventing the entsuofmary judgment in Defendahfavor on Plaintiff's First
Amendment access-to-information claims. The Court thezafenies Plaintiff's request for this information.
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declared that, “[flor the majdy of the time . . . there were only two book distributoiisg’,
Edward R. Hamilton Booksellers (“HamiltonoBksellers”) and Chrisan Book Distributors
(“Christian Book™), and that Bags & Noble was addéeghortly” before hewvas transferred from
the OCPF to another facility. @@. 149 at 39; Doc. 150 at 17.)

All of these factual disputes, however, are exad immaterial by a € that the parties do
not dispute,i.e., that Plaintiff could hae kept his hardbound books—both those with which he
arrived and those he later received in théd+rhad he removed the books’ hard covelSed, e.q.
Doc. 1-1 at 179; Doc. 119 at 3dpc. 142-1 at 6; Doc. 150 at 2, 8J; Jackson v. Elrgd881 F.2d
441, 446 (7th Cir. 1989) (“The legitimate state insésehere could have been satisfied . . . by
simply removing the covers ofd@thard-bound books.”). Although Ri&éif declared that removing
the covers from four of his hardbound bookstiad” them, (Doc. 119 at 31), he did not declare—
and it would have been highly implausible for hmmdo so—that removing the covers made them
illegible. The Court can certdinunderstand why this option wanot appealing to Plaintiff;
however, to satisfyurner, alternative means to exercise a constitutional right need not be “ideal,”
Jones 503 F.3d at 1153, or “the best methazhirthe inmate’point of view,”Wardell 470 F.3d
at 961-62 (quotation marks omitted)ther, they simply need to lavailable. Here, there is no
dispute that Defendants offered Plaintiff altewvetmeans to access the information he claims was
only available in hardbound booksSeeDoc. 150 at 6; Doc. 159 at 6.)

Plaintiff argues that these alternative means were nevertheless unavailable to him because
OCPF Policy 3-305 defines “nuisance contrabandid¢tude “[a]ny authorized property that has
been altered or damaged,” and NMCD Pol2ip150201(E)(6)(b) provides that “[ijnmates found
in possession of property that has been altered . . . will receive a disciplinary report and said

property will be confiscatd.” (Doc. 142-4 at;8Doc. 142-7 at 1seeDoc. 149 at 4, 13, 17, 4nd
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Doc. 150 at 2, 5-6.) According to Plaintifie could not have removed the covers from his
hardbound books without vidlag these policies. 1d.) However, both the OCPF Inmate
Handbooks and the grievance responses Plaintitfregthto his amendedmmplaint show that the
OCPF did not consider hardbound books with thecs removed to be nuisance contraband or
altered property. In shprPlaintiff's argument fails to créa a genuine issuef material fact
regarding whether he could hassamoved the covers from hardbousabks he wished to keep or
receive during his incarcation at the OCPF. Thus, Defendamestrictions orPlaintiff's access

to hardbound books alsatisfy the secon@urnerfactor.

Addressingthe third Turner factor, i.e., the impact on the OCPF of accommodating
Plaintiff's First Amendmenrights as he requestelirner, 482 U.S. at 90, Defendants presented
evidence that,

[i]f inmates were permitted to receibardback books in the mail, there would be

anincreased administrative burden invalve checking each hardback book for

contraband, such agedles and illicit substances.iJlincreased administrative

burden could result inhe need to hireadditional staff orpurchase screening

equipment such as metal/drug detectors to accomplish #uekgonal security

checks.

(Doc. 142-1 at 4.) Defendants further note thatincreased administrative burden could have
delayed other inmates’ receipt of mail, which per NMCD policy must be delivered in a timely
manner. (Doc. 151 at 6.)

Attempting to refute Defendants’ evidenceao$ignificant ripple déct if the OCPF had
accommodated his First Amendment rights as retgde Plaintiff first argues that permitting
inmates to receive hardbound books directiyrfipublishers, vendors, and book clubs would not

have increased the administrative burden onB®F to inspect incoming mail for contraband

and disruptive content, because Defendants alteadiy policy of inspecting “all vendor acquired
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books and publications® (Doc. 149 at 18.) Howevein so arguing, Plaintiff fails to
acknowledge or dispute Defendangsidence that hardbound booke anore difficult to inspect
than other types of publicationdue to the ease with which items may be concealed in their
bindings and, often, their greatength. (Doc. 142-1 at 3-4.)
Plaintiff also maintains thd2efendants could have sehed hardbound books received in
the mail quickly and easily using drug dogs andaingetector wands, andah“the validity of a
book can be checked in a matter of minutes keckimg the ISBN on a web site that sells books
or with the Library of Congress® (Doc. 149 at 10-12, 17-18, 22, 37; Doc. 150 at 3-4, 6-7, 19,
24; Doc. 159 at 5.) However, though courts nulratv all reasonable factuaferences in favor
of prisoners opposing summgngdgment, they must also
distinguish between evidence of disputed facts and disputed matters of
professional judgment. In respect to the laftee Court’s] irierences must accord
deference to the views of prison authoritienless a prisoner can point to

sufficient evidence regarding such issuegudfyment to allow him to prevail on
the merits, he cannot prevailthe summaryydgment stage.

Beard 548 U.S. at 529-30 (citation omitted).

In addition, Plaintiff's assertions run afoul tfe rule that testimonial evidence must be
based on personal knowledge. Fed. R. Civo@c)(4); Fed. R. Evid. 602. Because the Court
must defer to Defendants’ professional judgtmegarding the ease asgeed with which they

could have adequately searched and chettieedalidity of incoming hardbound books using drug

15 plaintiff also hypothesizes that permitting inmates t®ine hardbound books directly from publishers, vendors,
and book clubs would not have increased the OCPF snégtnaitive burden because intestwould have brought in

and ordered only a “small” number of hardbound books. (Doc. 159 at 5.) However, he offers no evidencetto supp
this hypothesis, which is speculative and regarding which he has shown no persotedig@oBeeEllis v. J.R.'s
Country Stores, Inc.779 F.3d 1184, 1201 (10th Cir. 2015) (“Information presented in [an] affidavit [on summary
judgment] must be based on personal knowledge.”) (quotation marks omitted).

16 The Court notes that such a “check” would not allow prison officials to verify the identity of the person or entity
who purportedly sent the book.
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dogs, metal detectors, and the internet, aedabse Plaintiff has demonstrated no personal
knowledge on these points, his daetions fail to create a geneiissue of material faét. In
short, the thirdTurner factor also supports the constitutioralidity of Defendants’ restrictions
on Plaintiff’'s access to hardbound books.

Finally, with respect to the fourffurnerfactor,i.e., whether there was a ready alternative
that would have fully accomadated Plaintiff’s rights ate minimiscost to the OCPH,urner, 482
U.S. at 90-91, Plaintiff again suggests eithemg drug dogs and metal detectors to inspect
hardbound books, or allowing inmates to recemaedbound books directly from publishers,
vendors, and book clubs. (Doc. 1&803-4, 6, 24.) However, fdhe reasons alaely discussed,
Defendants have shown that these alternativesd have imposed significant costs on the OCPF,
and Plaintiff has failed to demdnate a genuine factudispute on this pointTherefore, the fourth
Turner factor also weighs in Defendis’ favor with respect to therestrictions on Plaintiff's
access to hardbound books.

In sum, viewing the record evidence in théatighost favorable to Rintiff and drawing all
reasonable inferences in his favor, eaciner factor supports the coiisitional validity of the
challenged restrictions on Pif’'s possessiomnd receipt of hardbourmboks. Because there is
no genuine issue of materiact, Defendants are entitled saommary judgmenon Plaintiff’s
claims that Defendants violatés First Amendment rights bysteicting his access to hardbound
books during his incarcerati at the OCPF. For é¢hsame reasons, Plaffiis not entitled to
summary judgment on these claims.

b. ApprovedvendorList

7 Plaintiff's declaration that he has seen prison guards use drug dogs to quickly and easilhada@PR library,
(Doc. 150 at 24), does not show personal knowledge of how long it would take ardifficult it would be to
adequately search hardbourabks received through ttmeail, if only for the obvious @son that books arriving from
the outside would require a more thorough review and search than books alreadyrisath library.
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Plaintiff next claims thaDefendants violated &iFirst Amendment righ by requiring him
to purchase publications from approved venddBoc. 119 at 36-38.) From before March 2013
to October 2016, the OCPF used an approved vdisi@nd only permittethmates to purchase
newspapers, books, and magazinesfiapproved vendors. (Dot56 at 13; Doc. 159 at 8-9.)
From October 2016 to after April 2017, the OCPFRaimtained its approvedendor list” but also
allowed inmates to purchapeblications from publisher$. ° (1d.)

On November 14, 2014, Plaintiftéd an informal coplaint asserting tt the OCPF’s use
of an approved vendor list was “not rightDoc. 1-1 at 174.) On November 18, 2014, G. Valle
responded that the warden had approvedighbut it was “subjetcto change.” Ifl. at 175.) On
November 19, 2014, Plaintiff filed a formgtievance regarding this issué.(at 176), and on
November 28, 2014, L. Eason resped by citing to an NMCD gioy requiring inmate personal
property to be purchased through thegmisanteen or an approved vendad. &t 177.) L. Eason

added that a committee to detene approved vendors was “held egehr,” “inmates are allowed
to request new vendors,” and the next sgommittee “should be heldround January or

February.” [d.) L. Eason suggested that if Plaintiff “would like to submit requests to have a

8 1n his April 2, 2020 affidavit, Defendant Martinez used the terms “vendor” and “publisher” imgesizly and did

not indicate whether the OCPF’s policies with respect to vendors and publishers were diffdrehso, for what
time periods. (Doc. 142-1 at 7-9.) However, in his August 13, 2020 affidavit, Defendant Marérigedchis
testimony on these points. (Doc. 156 at 13.) The Cmies that, according to the latter affidavit, the OCPF stopped
using an approved vendor list in J@917, and now simyp requires inmates to receipeiblications directly from a
vendor or the publisherld()

2 n his response to Defendants’ SupplemeMiaitinez Report, Plaintiff alleges that Defendants did not respond to

his “numerous requests” for leave to purchase publications directly from publishers—presumalie @etober

2016 policy change, though he does not specify the dates requests—and that the policy change was illusory.

(Doc. 159 at 8-9, 21.) However, Plaintiff did not make these factual allegations under peperjury and thus, the

Court cannot consider them as evidence in ruling on the parties’ summary judgment motionsC28 Uz&6Hall,

935 F.2d at 1111. Moreover, even if the Court weractept these allegations as frtieey would not change the

Court’'s recommended disposition, because Defendants’ approved vendor restrictions both before and after October
2016 satisfy th&@urnerstandard, as further discussed herein.
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vendor authorized,” he shalo so at that time.ld.)) On December 2, 2014, Plaintiff filed a
grievance appeal regaing this issue. I¢l. at 178.)

In May 2016, Plaintiff ordeid three paperback books fromigein Legal News (“PLN”),
which Defendants rejected becatdeN was not an approved venddr(Doc. 1-1 at 45; Doc. 76
at 2, 18-20; Doc. 119 at 150-5&eDoc. 150 at 2-3, 8, 21.) There is no record evidence that
Plaintiff filed an informal complaint, formal grievance, or grievance appeal regarding these
books?! The OCPF's approved vendor restricticalso prevented Plaintiff from purchasing
certain magazines he wished to read. (Doc. 150 at 21.)

The parties dispute whetheaRitiff could have effectivelyequested that a new vendor be
added to the approved vendor list or soughtwiaeden’s exceptional approval of particular
purchases from non-approved vendddefendant Martinez attested that

[a]lny inmate can request that a certgiublisher be addeto the approved

publisher's list. Moreover,specific books, publications, and/or orders are

considered and approved even if the publisher does not appear on the approved
publishers list.
(Doc. 142-1 at 8.) However, Plaintiff declarét Defendants did notspond to his requests to

add approved vendors or for exceptional approval of specifchpses. (Doc. 149 at 22; Doc.

150 at 8.) Plaintiff alsaeclared that, in his last yeat the OCPF, a memendum informed

20 Although Plaintiff declared that Defendaméected the books he ordered from PLowly because PLN was not

an approved vendor,” (Doc. 150 at 3 (emphasis addedgtdraleclared that Defendamégected these books because
they contained “legal information spécally aimed to help prisoners.’Id. at 8.) Plaintiff has presented no evidence
demonstrating personal knowledge that Defendants rejected the books he ordered from PLN becausmtaritsir ¢
nor has he presented any evidence that the OCPF had agrgli@ctice of rejecting legal information designed to
help prisoners. As such, his conclusory declaratids tfacreate a genuine factual dispute on this pcete Ellis v.

J.R.'s Country Stores, In@79 F.3d 1184, 1201 (10th Cir. 2015) (courts “do not consider conclusory and self-serving
affidavits” on summary judgment).

21 Again, in their Motion, Defendants do not contend that Plaintiff failed to exhaust his administrative remtdies wi
respect to his First Amendment claims based on Deferidejastion of the three books he ordered from PLSeg
generallyDoc. 143.)
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inmates that the approved vengoocess would be competitivieg., the addition of a new vendor
would require the removal @i old one. (Doc. 149 at 21.)

The parties also dispute—and incidentally display some confusion regarding—who was on
the approved vendor list from March 2013 to AgAlL7. Defendant Martinez attested that, from
2013 to 2016, the following book vendors were approv@dTroll and Toagd(b) Christian Book;

(c) Barnes & Noble; (d) Al Awar; and, (e) lemic Bookstoré? (Doc. 142-1 at 7.) According to
Defendant Martinez, Christian Book had a 500,000k catalog and Barnes & Noble offered over
a million titles. (d.) The OCPF Inmate Handbooks fralanuary 2013 through September 2016
also listed Troll and Toad, Christian Book, Bar&elloble, Al Anwar, and Islamic Bookstore as
approved vendors. (Doc. 142-10 at 11, 31, 51), 6®wever, the October 2016 handbook listed
the OCPF’s approved book vendordmsnilton Booksellers, WisdomublicationsWyrd’s Way
Publications, Islamic Bookstore, Asatru, Christian Book, and Triafdcdoat(84.)

Plaintiff, in turn, declared that, during masit his incarceration at the OCPF, there were
only two approved book vendoiss., Hamilton Booksellers and Cktian Book, and that Barnes

& Noble was added “shortly” before his departtire(Doc. 149 at 39.) However, Plaintiff also

22 Plaintiff declared that, under Rule 56(d), he should be allowed to discover the cataldgs apptoved vendors
listed in Defendant Martinez’s affidavit to show that thesher vendors do not sell publications. (Doc. 149 at 19;
Doc. 150 at 32.) However, Defendant Martinez’s affidavit is unambiguous on thisggirtte expressly indicated
that “Noc Bay” sells “Native Americaarts & crafts” and “Union Supply” sellgare packages for inmates.” (Doc.
142-1 at 7.) There is thus no need for Plaintiff ttabbthese vendors’ catalogs, and the Court denies Plaintiff's
request.

23 It is unclear whether Plaintiff made this declaration based on personal knowledge, or rather lhéesad an
Marcante| in which the parties did not dispute for summarggment purposes that Hamilton Booksellers and
Christian Book were the only approved book vendors at the OCPF at some point betweeb3Jahd2@arch 2017.

See Heard v. MarcanteCiv. No. 15-516 MCA/SMV, 2017 WL 3412094, at *1, *4 (D.N.M. Mar. 16, 2017). In so
finding, theHeard court relied on a June 2016 memorandum the fiffagubmitted, in which A. Waters stated that

the OCPF was then using only Hamilton Booksellers and Christian Book “for ordering books for inmate population”
but was “in the process of adding more vendotd€ard v. MarcantelCiv. No. 15-516 MCA/SMV, Doc. 63 at 17
(D.N.M. filed Jul. 13, 2016). Ihleard, the defendants elected not to presenteigence to clarify or contradict this
memorandum, likely because the plaintiftivat case was not challenging the OCPF’s use of an approved vendor list.
Id., Doc. 67 at 4-5 (D.N.M. filed Jul. 27, 2016). Here, however, Defendants haleaifferent choice, and have
thereby created a very different record with respect to the approved vendors and publishers frammaktesrcould

order publications between March 2013 and April 2017. The Court therefore declines to reliearthgecision
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declared that the two hardbound bobksreceived in the mail December 2015 were either from
Amazon or Barnes & Noble and ththey came from an approvednd®r. (Doc. 1-1 at 179; Doc.
119 at 31; Doc. 150 at 2, 8, 18.) uHh Plaintiff has necessarily adtad that one of these mass
market booksellers was an approved vendobDbgember 2015. Plaintiff b attached to his
amended complaint an undatagemorandum listing Barnes &oble, Christian Book, Scroll
Publishing, Hamilton Booksellers, Hastings,Aiwar, and Islamic Bookere as approved book
vendors. (Doc. 119 at 149.) &ddition, he declared that ti@CPF maintained a list of forty
approved magaziné$. (Doc. 150 at 2, 17.)

On the foregoing record, there is no genusmie of material fact and Defendants are
entitled to judgment as a mattef law on Plaintiff's Fir6 Amendment claims challenging
Defendants’ approved vendor restions. Addressing the firsturner factor, Defendants
proffered that thse restrictions

help[ed] OCPF to focus its resource=eded to review books that are mailed to

inmates. Anyone who pring book could potentially ba “publisher.” As such,

these policies help[ed] to protect agaitise situation wheaby any number of

“publishers” can send any number of bodksinmates at OCPF, overtaxing

OCPF’s resources and jeopardizing theaiteness of OCPF’s security reviews.

(Doc. 142-1 at 7-8.) Hturther clarified that,

[a]lthough books from approveaoublishers [were] alsoceviewed for contraband

and content, having approved publishers [eelpto alleviate the security concern

that the alleged “publishelis a phony being used as a front to send contraband

and/or illicit content.

(Id. at 7.)

in determining whether there are genuine issues of material fact regarding Plaintiff's constitutional challenge to
Defendants’ approved vendor restrictiorBee generally Wardek70 F.3d at 961Trneranalysis must be done on
“case-by-case basis”). However, agaguired on sumary judgment, the Court willesolve its douts regarding
whether Plaintiff's declaration is based personal knowledge in Plaintiff's favor in deciding Defendants’ Motion.

24 Plaintiff attached to his amended complaint a purpartgy of a November 2016 memorandum listing the OCPF'’s
approved magazines. (Doc. 119 at 148dowever, this document is inaetitic on its face and the Court will not
rely on it.
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Again, “protecting prison security [is] a purpase central to all othrecorrections goals.”
Thornburgh 490 U.S. at 415 (quotation mka omitted). Thus, theris no question that the
proffered purpose of Defendanegproved vendarestrictions—e., to limit the introduction of
contraband and disruptive content ithe OCPF—is legitimate and neutral.

Plaintiff again argues that the challengesbtrictions are not rationally related to
Defendants’ proffered objective dause inmates were more likédyuse other methods to smuggle
contraband or disruptiveoatent into the OCPF.Sge, e.g.Doc. 149 at 19; Doc. 150 at 7.) Again,
however, even assuming that Plaintiff's assertemesrue and based on personal knowledge, there
is no First Amendment rule thapason policy is only propsdf it addresses the most acute security
risks. Rather, again, the test is simply whetldefendants might reasonably have thought that
the policy would advance [the prison’s] interestSperry 413 F. App’x at 40. Here, Defendants
reasonably believed that their approved vendastrictions wouldlimit the introduction of
contraband and disruptive content into tB&€PF via books, magazines, and newspapers.
Therefore, the challenged restioms are rationally related todHegitimate, neutral penological
objective of smuggling prevéion and satisfy the firskurnerfactor. See also Payne v. Frie\lo.
2:04-CV-844-DAK, 2007 WL 1100420, at *8 (D. Utah Apr. 10, 20@fd in relevant part266
F. App’x 724 (10th Cir. 2008) (“[T]here is abvious connection between the prison's approved
vendor policy and the governmental interest Evpnting contraband from entering the prison.”).

Regarding the second@urner factor, i.e.,, whether Plaintiff had alternative means of
exercising the right at issu€urner, 482 U.S. at 90, and construiggnuinely disputed facts in
Plaintiff's favor, Plaintiff ha access to newspapers, “renous recreational magazine
subscriptions,” and 3,000 books through the OCPiah as well asaughly one-tenth of the

books he requested through the ilibeary loan process(Doc. 142-1 at 4-6Doc. 149 at 2, 16,
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47, 49-50, 53-54; Doc. 150 at 5.) He could also purchase books, magazines, and newspapers from
Hamilton Booksellers and @ktian Book from Mach 2013 to November 2015, and from
Hamilton Booksellers, ChristieBook, and Barnes & Noble é&dimazon from December 2015 to
April 2017. (Doc. 1-1 at 179; Doc. 149 at B%c. 150 at 2, 8, 18.) Christian Book had a 500,000-
book catalog and Barnes & Noble offered oaenillion titles. (Doc. 142-1 at 7.)

Plaintiff disputes that all o€hristian Book’s and Barnes Bloble’s titles were available
to him, because some were hardbound, soomtamed prohibited contenand some did not
interest him. (Doc. 148t 19-20; Doc. 150 at 7, 17.) Howevas, discussed above, there is no
dispute that Plaintiff could have kept the hardbound books he ordered had he been willing to
remove the covers. And, evassuming that somaooks sold by Christian Book and Barnes &
Noble included prohibited content, there is nademce tending to show that the subtraction of
these books would reduce the 1.5 million titleBeotvise available from these vendors to any
material degree. And, of courgbe fact that some or indeadany of the publications sold by
Christian Book and Barnes & Noladé not interest Plaintiff is babtirrelevant and inevitable given
the vast number of titles they offered.

Plaintiff also argues that he did not havieridative means of exercising the right at issue
because he could not access spepiiilclications he wanted to realg, publications from PLN,
legal reference books, and religicarsd veterinary publicationsSé¢e, e.g.Doc. 150 at 21.) In so
arguing, however, Plaintiff forgethat “the right” in question nai be construed sensibly and
expansively. Thornburgh 490 U.S. at 417. In other wordshét right” at issue here is not
Plaintiff's right to read a sxific book. Rather, it is to ka access to “a broad range of
publications,” which Plainff indisputably did. Id. at 418. For these reasons, Defendants’

approved vendor restrictions from Ma2Bl13 to April 2017 also satisfy the secandnerfactor.
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Addressing the thirdlurner factor, i.e., “the impact accommodation of the asserted
constitutional right will haven guards and other inmates, andranallocation of prison resources
generally,"Turner, 482 U.S. at 90, Defendants presented evidence that

[tJo require OCPF staff tprocess and thoroughlyspect mail from non-approved

vendors would burden the administration,kenat difficult if not impossible to

comply with . . . time constraints [for delivering mail to inmates], and potentially

disadvantage other inmates waasail would be delayed.
(Doc. 142-1 at 8.)

Attempting to refute this evidence, Plafihargues that inspectg publications from non-
approved sources would not have added to the GCRIfhinistrative burden or impeded its timely
delivery of mail to other inmates, because thCPF already inspectedl incoming mail for
contraband and disruptive content. (Doc. 1483} In so arguing, however, Plaintiff overlooks
Defendants’ undisputed evidence that the apgmtoxendor policies allowed the OCPF to “focus”
its resources, in the patentlygioal sense that plibations from unknown sources would have
required more thorough and time-consuming in8pes than publicationfom known, vetted,
and trusted sources becaukey would have been more likétycontain contraband or disruptive
content. (Doc. 142-1 at 7-8.) Thus, the tAitanerfactor also supports éhconstitutional validity
of the approved vendor restrictions in effect at the OCPF during Plantiffarceration there.

Finally, with respect to the fourffurner factor,i.e., whether there was an easy, obvious
way for the OCPF to fully accomrdate Plaintiff's rights atle minimiscost, Turner, 482 U.S. at
90-91, Defendants presented evidence that “[t|heretian obvious or easyternative that would
allow inmates to obtain books from unapprowashdors without significantly and adversely
affecting the interests previoustjentified.” (Doc. 142-1 at 8.)

Attempting to refute this evidence, Plainpfirports to identify three such alternativies,

(1) using drug dogs and metal detectors &rde publications from non-approved sources; (2)
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having property officers check the validity of fhablisher of each such plidation on the internet;
and, (3) allowing pre-approval plurchases from non-approved versdon a case-by-case basis.
(See, e.g.Doc. 149 at 22-23; Doc. 150 at 9.) Haee none of these alternatives involde
minimiscosts to the OCPF. As previously dissed, Defendants have established that allowing
inmates to receive publications from non-approved sources would have increased the
administrative burden of inspetj inmate mail and delayed ielivery. And, though Plaintiff
argues that it would take menmthutes” for prison officials to check publisher’s validity or pre-
approve a purchase from non-approved vendorsde, e.g.Doc. 149 at 18-19, 22, 37), even
minutes would have consumed considerabisopr resources when multiplied by all of the
publications inmates could hawedered from non-appved sources. Therefore, the fouFtirner
factor also weighs in Defendts’ favor with respect to #ir approved vendor restrictions.

More generally, Plaintiff @yjues that the Court should eej Defendants’ use of an
approved vendor list because otheurts have done so. (Doc. 14920, 32; Doc. 150 at 9, 20;
Doc. 159 at 12.) However, nonetbe cases Plaintiff cites expresslddress prisoaofficials’ use
of approved vendordis. For exampldrug v. Lutz 329 F.3d 692 (9th Ci2003), does not include
the passage Plaintiff purports quote from it, and conaes a due process clainMurphy v.
Missouri Department of Correction872 F.3d 979, 986 (8th Cir. 2004)illiams v. Brimeyer
116 F.3d 351, 354 (8th Cir. 1997), aAtdul Wali v. Coughlin754 F.2d 1015, 1031 (2d Cir.
1985),overruled by O’Lone v. Estate of Shaha#@2 U.S. 342, 349 n.2 (1987), in turn, address
content-based restrictis not at issue here.

The Second Circuit’s decision Bhakur v. Selskyd91 F.3d 106 (2d Cir. 2004), comes
closest to supporting Plaintiff’'s argument. $hakur the court held thahe plaintiff stated a

legally sufficient First Amendment claim basen the defendants’ confiscation of political
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literature from an “unabibrized organization.”ld. at 115. However, even that case is plainly
distinguishable because,Stmakur the appellate court was rewing the district court’'sua sponte
dismissal of the plaintiff's clan on the pleadings, rahthan a grant of summary judgmeind.
And, as the Second Circuit noted, “[a]t the point of summaalginent’—as here—the plaintiff
will have “assemble[d] evidence &tempt to meet his burden of proof,” the defendants will have
“articulate[d] rationales for [their] policy,” and the coudould thus find the government's
explanation valid and rationalnd hold that the plaintiff couldot meet his burden of proofId.
(citation, ellipses, and quettion marks omitted).

For all of the foregoing reasqgrthere is no genuine issuerofterial fact and Defendants
are entitled to summary judgmaeort Plaintiff’'s First Anendment claims challenging Defendants’
approved vendor restrictions durihig incarceration at the OCPFor the same reasons, Plaintiff
is not entitled to summgijudgment on these claims.

C. NewspapeArticles and Internet Printouts

Finally, Plaintiff claims that Defendants vadéd his First Amendment rights by restricting
his access to newspaper articles and interneibpitsnduring his iocarceration at the OCPF. (Doc.
119 at 14-19.) Defendants rejedtPlaintiffs mail as a resulbbf these restrictions on two
occasiong?® First, on July 2, 2014, Defendants rejeatea! from Plaintiff's mother because it
contained printouts of internatticles. (Doc. 1-1 at 150-59.The Mail Rejection Form, which
Defendant Moreno signed, gave as the reasomhforejection that “Internet articles [are] not

allowed.” (d. at 150.) Plaintiff submitted an infoehcomplaint regarding this rejection, in

25 In their Martinez Report, Defendants cite to a portion of Plaintiff's amended complaint listing eight types of mail
that Plaintiff claims were rejected besa they included internet printouts. (Doc. 142 at 9-10.) However, the cited
portion of the amended complaint concerns mail that l8€KBrejected and is thereéoirrelevant to the Court’s
analysis here.SeeDoc. 119 at 19.)
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response to which F. Muniz stated, “[t]hdicdes sent to you by nlamust come from the
publisher.” (d. at 153.) Plaintiff then submitted farmal grievance, in response to which
Defendant Moreno stated that puahliions will be delivered to an inmate “if they are received
directly from thepublisher or [vendqd upon approval.” Ifl. at 156.) In a subsequent memo, K.
Boyd added that, “[a]fter further review .[n]either NMCD policy nor MTC policy specifically

state that you are or not allodvenformation downloadifrom the internetThe issue would need
approval from the Warden concerning thi@rmation that you are requestinglt.(at 157.) There

is no record evidence indicating whether Plaintiff subsequently requested the warden’s approval
for the internet articles rejected on July 2, 2014.

Second, on September 8 or 18, 28fBefendants rejected mdibm Plaintiff’'s mother
because it contained photocopies of newspaper artidtksat (62-68.) The Mail Rejection Form
regarding this mail, which Defendant Moreno signgave as the reason for the rejection that
“[nlewspaper articles [are] not allowed.1d(at 162.) Plaintiff submi¢d an informal complaint
regarding this rejection, to which G. Valle resded by stating that “noewspaper articles will
be allowed through the mail. You may purahasticles through arparoved vendor.” I¢l. at
163-64.) Plaintiff also submitted a formal ga@ce, to which L. Eason responded by citing to
NMCD policies stating that “[bJookand magazines will be accegitend delivered to inmates if
they are received directly from the publishe vendor,” and “inrates may acquire books,
magazines, and newspapé@n the publisher.” Ifl. at 165-67.) L. Easoadded that Plaintiff's
grievance was being dismissed “on the basighef newspaper not ing received from the

publisher.” (d. at 168.)

26 The pertinent Mail Rejection Form indicates that the imajuestion was rejected on September 8, 2014; however,
Plaintiff's informal complaint and portions of his forngaievance indicate that the mail was rejected on September
18, 2014. (Doc. 1-1 at 162-63, 165.)

32



As previously noted, frorMarch 2013 to October 2016, &fOCPF only allowed inmates
to receive publications, inatling newspapers, from approwashdors; and, from October 2016 to
April 2017, the OCPF only allowed inmates &xeive publications, including newspapers, from
approved vendors or the pulbles. (Doc. 156 at 13.)

Discerning the OCPF’s policy regarding interpghtouts requires a closer examination of
the record evidence. On April 2, 2020, Defenddiartinez attested that the “OCPF allow[ed]
inmates to have some internet printouts afterpghintouts [were] cleadefor security concerns.
OCPF, however, prohibit[ed] interne¢wspaper printoutdue to copyright issues”” (Doc. 142-

1 at 8 (emphasis added).) Hamly, on August 13, 202(ye attested that ¢hOCPF did not allow
“articles printed from the internet.” (Dod56 at 14 (emphasis added).)

The Mail Rejection Form regarding Plaintiffluly 2, 2014 mail indicates that this malil
was rejected because “Interragticles [are] not allowed.” (Doc. 1-at 150 (emphasis added).)
Likewise, F. Muniz’'s response to Plaifisfinformal complaint stated, “[t]harticles sent to you
by mail must come from the publisher.” (Doc. 1-1 at 153 (emphasis added).) And, Defendant
Moreno’s response to Plaintiff'srdmal grievance indicated thattimail in question contained an
“internetnewspaper articfeand stated that[p]ublications. . . will be accepted and delivered to
inmates if they areeceived directly frm the publisher or vendarpon approval.” Ifl. at 156
(emphasis added).) Also, ®E Policy 7-707 was amended oowdmber 13, 2015 to prohibit

“[a]ny publications copied or printed from thaternet.” (Doc. 142-9 at 122 (emphasis added).)

27 In the same affidavit, however, Defamd Martinez attested that “[c]opiesarticles downloaded from the internet
are permitted if they do not pose a serious thred®@F's security or otherwise violate NMCD policies and
procedures.” (Doc. 142-1 at 9.) In considering Ddénts’ Motion, the Court must construe this potential
inconsistency in Plaintiff's favor. The Court will theoe¢ base its proposed findings and recommended disposition
on the more restrictive internet printout policg,, that the OCPF prohibited all articles printed from the internet.
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Read carefully, this evidence consistentljidgates that the OCPF prohibited inmates from
receiving printouts of interngiublications including articles, rather than all internet printouts
categorically’?® The Court is aware of Plaintiffs diaration that Defendants “denied all of
Plaintiff's Internet printats if it was apparent it was printed indhe Internet.” (Doc. 150 at 10.)
However, the Court will disregard this decl@wat because it is conclusory; the only specific
internet materials Plaintiff clans Defendants rejected were thdte received iduly 2014, which
were undisputedly printouts of article§ee Ellis v. J.R.’s Country Stores, |In€79 F.3d 1184,
1201 (10th Cir. 2015) (courts “do nmonsider conclusory and skrving affidavits” on summary
judgment). Thus, on the present net;ahe internet policy Plaintiffhallenges is ban on printouts
of publications, incluohg newspaper articlefrom the internet.

Addressingthe first Turner factor, i.e,, whether the restrictions at issue are rationally
related to a legitimate penological purpo3erner, 482 U.S. at 89, Defendants proffer two
penological purposes for the OCPe&strictions on newspaper arésland printouts of internet
publications. First, Defendantsast that the OCPF imposed thesstrictions “to comply with
copyright laws.” (Doc. 142 at 10; Doc. 142-1 at 8.) And second, thest #ssithe OCPF “cannot
allow newspaper or internet algs mailed from unapproved tHiparties because of security
concerns,’i.e., “to prevent the introduction of contrabdrahd “illicit content” into the OCPF.
(Doc. 142 at 10; Doc. 142-1 at 7; Doc. 151 at 7.)

Ensuring compliance with fedd copyright law is unquestnably a legitimate, neutral
penological purpose. Moreoveropibiting publicationshot received direty from an approved
vendor (or from an approved vendar the publisher) is rationallselated to that purposeSee

Waterman v. Commandant, U.S. Disciplinary Barrad®7 F. Supp. 2d237, 1241 (D. Kan.

28 For example, this policy would tprohibit inmates from receiving ptuts of personal e-mail messages.
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2004) (“[T]he policy disallowing non-orignal source material is rationally related to legitimate
penal objectives,inter alia, as “a way of deterring inmates franolating copyright laws.”). Like
other publications, newspaper altis and internet publicatiorese likely to be protected by
copyright.

Copyright protection subsists. . in original works ofauthorship fixed in any

tangible medium of expression, now knowr later developed, from which they

can be perceived, reproduced, or otheewaemmunicated, eithelirectly or with
the aid of a machine or device.

17 U.S.C. § 102(a). “[O]riginal works @futhorship” include “literary worksj’e.,
works, other than audiovisnaorks, expressed in wordsumbers, or other verbal
or numerical symbols or incia, regardless of the natuof the material objects,

such as bookgeriodicals manuscripts, phonorecords, film, tapdisks or cards
in which they are embodied.

17 U.S.C. § 101 (emphases addedg also generally7 U.S.C. § 512 (setting forth “[l]imitations
on liability relating to material dime” for serviceproviders).

Notwithstanding Plaintiff's protestations tthe contrary, (Doc. 149 at 6-7, 24-25),
copyrighted works can generally lprbe reproduced or distribed with the copyright owner’s
authorization, regardless of dtwtion. 17 U.S.C. 8 106. Thereeagpecific statutory limitations
on the owner’s exclusive rights; however, none etthare broadly applicable to inmates’ receipt
of photocopies or internet printouts of publications from sources other than an approved vendor or
the publisher.Seel7 U.S.C. 88 107-112 (listing limitations ¢opyright owner’s exclusive rights
in copyrighted works). Thus,gairing inmates to obtain materigtely to be copyrighted—such
as a newspaper article—from a source that would almost certainly own the material’s copyright or
have purchased the right to distribute it—suchraapproved vendor arpublisher—is rationally

related to the prevention ebpyright law violationg® Likewise, banning the receipt of internet

2 |t gives the Court pause that, from March 2013 to October 2016, the OCPF didmiitipmates to obtain
newspaper articles from publishers, even thdogia fidepublishers would either own the copyright to a work or
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publication printouts is rationally related to thiarpose, because it is unlikely that an inmate
would ever receive such printouts fromaausce possessing the right to distribute them.

Plaintiff argues that the Second Circuibwid not have found a prison ban on newspaper
clippings unconstitutional, anthe Ninth Circuit would not havound a prison ban on internet
material unconstitutional, if shh bans were rationally relatedd the prevention of copyright
violations. (Doc. 149 at 34-35; Doc. 150 at Z8e Clement v. Calif. Dep't of Car864 F.3d
1148, 1152 (9th Cir. 2004) (affirmingjstrict court’s decision thgtrison’s “intenet-generated
mail policy” violated the plaitiff's First Amendment rights)Allen v. Coughlin64 F.3d 77, 80-

81 (2d Cir. 1995) (reversing digtticourt’s decisiomgranting the defendants summary judgment
on the plaintiff's First Amendmermiaims challenging thapplication of a publisers-only rule to
newspaper clippings). However, the prison officials<Clementand Allen did not assert the
prevention of copyright viotions as a purpoder the challenged restrictions, and BEment
andAllen courts thus did not consider address this purpos€lement 364 F.3d at 1152llen,

64 F.3d at 80-81. “Questions which merely lurk in the record, neither brougie attention of
the court nor ruled upon, are notlbe considered as having besm decided as to constitute
precedents.’United Food & Commercial Workers Union, Local 1564 of N.M. v. Albertson's, Inc.
207 F.3d 1193, 1199 (10th Cir. 2000).

Plaintiff also argues that Bendants’ restrictions on newgp articles ad printouts of
internet publications could not have been intended to pres@myright violations because

Defendants themselves suggested or allowed gggyviolations. Mostprominently, Plaintiff

have purchased the right to distribute it. Nevertheledghihof Defendant Martinez’s reasonable observation that
“[alnyone” could pose as a publisher, and the fact that a counterfeit publisher would not haghe tbelistribute a
copyrighted work, the Court finds OCPF’s pre-October 2016 policy is rationally related to the prevectipyrigiht
violations. (Doc. 142-1 at 7.) Moreover, that Defendantsdgelcto tolerate the risk abunterfeit publishers after
October 2016 does not render their prior decision to try to mitigate this risk irrational.
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declared that Defendants Barba and Moreno tefdthat if his family removed the web addresses
from the internet articles they ited him, so that it was “not obvious” they were from the internet,
they would “probably be allowed® (Doc. 149 at 24.) However dte is no record evidence that
Defendants Barba and Moreno, as OCPF mailreonployees, played a role in enacting the
OCPF’s policies restricting newgper articles and internet printouts. As such, their alleged
willingness to overlook non-obvious violationstbese policies has no bearing on the policies’
purpose and fails to create angie issue of material fagt.

Turning to Defendants’ second proffered pwgdor the challenged restrictions, again,
smuggling prevention is also a legitite, neutral penological purposgee Thornburgh90 U.S.
at 415 (“[P]rotecting prison securitys “central to all oher corrections goals.”). In this regard,
Defendants presented evidence that the

OCPF cannot allow newspaper or interadicles mailed fom unapproved third

parties because of security concernduding lacing the pape with drugs like

ketamine and suboxone, hidiegntraband in the folded ges, as well as using

such newspapers and internet articleseiod coded messages. For example, these

papers can be soaked in drugs, and once they enter OCPF, they are cut into pieces

and sold to inmates. Inmate[s] then digedhe paper and use the drugs. . . . | also

understand that newspapers and intgpriatouts from non-publishers can be used

to send coded messages.

(Doc. 156 at 13.)

30 plaintiff also declared that Defendant Martinez permittesldgito bring in pirated maas for inmates to watch.

(Doc. 149 at 25.) However, Plaintiff has not demonstrated personal knowledge both that the moviesagere in f
“pirated” and that Defendant Martinez hagson to know it. Thus, the Court declines to consider this declaration in
recommending a disposition of the parties’ cross-motions for summary judgntdhs, 779 F.3d at 1201
(“Information presented in [an] affidavit [on summary judgment] must be based on personal knowledge.”) (quotation
marks omitted).

31 plaintiff also argues that distribntj photocopies and internet printouts of articles does not violate copysight la
because acts such as giving books as gifts and checkimgaiht of the library do not efate copyright law. (Doc.
149 at 24-25.) Withut delving too deeply into the intacies of copyright provisionsdahhave no application in this
case, the Court notes that a person who has purchased her own “particular copy” ofyateapwork may generally
dispose of that copy as she pleases. 17 U.S.C. § 109. However, photocopies antd, fmjntoeir very nature, will
almost certainly be duplicated a person’s “particular copy,” which cannot be distributed without the cdyyrig
owner’s authorization. 17 U.S.C. § 106.
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OCPF’s restrictions requiring inmates to abt newspaper articleBom an approved
vendor (or from an approved vendor or the lghier), and prohibiting # receipt of internet
publication printouts, are also rationally relatedlimiting contraband andisruptive content.
Defendants’ evidence establishes that theseenmés can be used ®muggle contraband and
disruptive content into a prison.ttdmpting to challenge this eviden&aintiff asserts that, in his
fifteen years of incarceration, lhas never seen or heard of inesausing ketamine in prison, and
has only seen or heard of suboxdreng smuggled into prisonrthugh visits and transfers, and
never through newspaper articles internet printouts. (Doc. 159 at 13.) However, these
assertions fail to create a gemaiifactual dispute for the simpleason that, notwithstanding his
lengthy incarceration, Plaintiff lacks personal kientge of every substance other inmates have
used or might use while incarcerated and eweay in which inmatefiave smuggled or could
smuggle these substances into a prison.

Plaintiff also argues that Defendants’ ri&dions on newspapearticles and internet
printouts are not rationally leed to smuggling prevention because “[rlegular written
correspondence and typed correspondence can béenubedvery same wa Defendants suggest
printed Internet articles and newspaper asichay be used.” (Doc. 159 at 13-17 (cititigment
364 F.3d at 1152 andlllen, 64 F.3d at 79-82).) However,ag, the Court declines to second-
guess Defendants’ rational professional judgments regarding which security risks to tolerate and
which to mitigate, in light of t Supreme Court’s clear directitreat these judgments are entitled
to deference.Beard 548 U.S. at 529-30furner, 482 U.S. at 84-85. To the extent that the
Clementand Allen decisions relied on this kind a&fecond-guessing, the Court recommends

declining to follow them.
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In short, Defendants reasonably believdtht the challenged restrictions would
significantly reduce the likelihood that inmate®ceipt of newspaper articles and internet
publication printouts would violat copyright laws or that thesmaterials would be used to
introduce contraband amfisruptive content intthe OCPF, by ensuring thidfitese materials came
only from secure and dgtimate sources. Sperry 413 F. App’x at 40. For these reasons,
Defendants’ restrictions on Pldiifis receipt of photocopies of mespaper articles and printouts
of internet publications satisfy the firBurnerfactor.

With respect to the secoridurner factor, i.e., “whether there are alternative means of
exercising the right that renmeopen to prison inmatesTurner, 482 U.S. at 90, again, “the right’
in question must be viewexknsibly and expansively.Thornburgh 490 U.S. at 417. Thus, the
Supreme Court has found that pngregulations “permiting] a broad range gdublications to be
sent, received, and realy inmates “clearly satisf[y]” this factodd. at 418.Here, as previously
discussed, it is undisputedatiPlaintiff could access thousds of publicattns—including books,
magazines, and newspapers—from the OCPF libthe interlibrary loan program, approved
vendors, and, after October 2016, publishers.

Admittedly, as Plaintiff argues, many newspapers do not sell articles individually, and
“[s]Jubscriptions are not entirely substitutable for clippings because subscribing requires inmates
to anticipate which papers might have articles that they like to read and to subscribe to all such
papers,” and also requires “tBgpenditure of personal wealthAllen, 64 F.3d at 80. Thus, the
Court understands that the alternativesilable to Plaintiff were not “ideal Jones 503 F.3d at
1153, or “the best method from the inmate’s point of viewVardell 470 F.3d at 961-62.

Nevertheless, because Plaihtdould access a “broad rangef publications, Defendants’
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restrictions on newspaper articles and internet printouts also satisfy the Jecaedfactor.
Thornburgh 490 U.S. at 418.

As previously noted, the thir@lurner factor requires the Court to consider “the impact
accommodation of the asserted constitutional right will have on guards and other inmates, and on
the allocation of prisomesources generally."Turner, 482 U.S. at 90. In this regard, as the
Watermarcourt observed,

if inmates were allowed to receive phatpes or Internet-generated materials from

non-original sources, [prison] stafould undoubtedly have to expend much

greater personnel resourcessireen the material far. . copyright violations,
thereby increasing the workload on staff.

Waterman 337 F. Supp. 2d at 1241-42. Given the coriglef copyright law, such screening
would have imposed a nearfissible administrater burden on the OCPF. In addition, as
Defendant Martinez attested, requiring the OG®Iprocess and thoroughly inspect newspaper
articles and printouts of internet publicas “from non-approvedendors would burden the
administration, make it difficult if not impossiélto comply with . . . time constraints, and
potentially disadvantage other inftea whose mail would be delayedDoc. 142-1 at 8.) Plaintiff
has not asserted any argumentaatradict these points thaketiCourt has not already addressed
and rejected in this sBon and Section I11.B.2.bsupra For all of the reams discussed, the third
Turner factor also supports the comtstional validity of Defendars restrictions on newspaper
articles and printouts afternet publications.

Finally, with respect to the fourtfurnerfactor, Plaintiff has poimd to no easy, obvious
alternative that would fully accommodate highti to access newspaparticles and internet
publications atle minimiscost to the OCPFTurner, 482 U.S. at 90-91. &htiff suggests that
the OCPF could have allowed inmates to access atiblis via the internet by distributing tablets

and installing firewalls on them to prevent ine&from accessing disruptigentent. (Doc. 159
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at 14.) However, on its face, this suggestiéernative involves considerably more tliEminimis
costs to the prison. Thus, the foulthrnerfactor also weighs in Defendants’ favor with respect
to the challenged restrictions on newspagticles and intet printouts.

In sum, viewing the record evidence in thédatighost favorable to Rintiff and drawing all
reasonable inferences in his favor, edaciner factor supports the coiisitional validity of the
challenged restrictions on newspapeticles and internet publitan printouts. There being no
genuine issue of material fadefendants are also entitled jtalgment as a matter of law on
Plaintiff's claims that Defendants violated Risst Amendment rights by restricting his access to
these materials. For the same reasons, Pfagmnot entitled to summary judgment on these
claims.

C. Plaintiff's First Amendment Retaliatory Transfer Claim

Finally, in their Motion, D&ndants seek summary judgnt on Plaintiff's First
Amendment retaliatory transferaiin against Defendant MartinefDoc. 143 at 22-25.) In this
claim, Plaintiff alleges that Defendant Martinez requested his transfer from the OCPF to another
facility because he exercisedIkirst Amendment rights by filinghd serving the present lawsuit.
(Doc. 119 at 43-50.) “It is well-settled that prisofficials may not retaliate against or harass an
inmate because of the inmate's exercise of his right of access to the cGed$27 F.3d at 1189
(quotation mark and &rations omitted).

While a prisoner enjoys no constitutional rightremain in a particular institution

and generally is not entitled to due presgrotections prior to such a transfer,

prison officials do not have the discretionpgonish an inmate for exercising his
first amendment rights by transfergi him to a different institution.

Frazier v. Dubois922 F.2d 560, 561-62 (10th Cir. 1990).
However,

it is not the role of the federal judiciaty scrutinize and intéere with the daily
operations of a state prison, and our retiaimjurisprudence does not change this
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role. Obviously, an inmate is nohdculated from the normal conditions of
confinement experienced by convicted feleasving time in prison merely because
he has engaged in protected activity. Accordingly, a plaintiff must prove that but
for the retaliatory motive, the incidentsvtiich he refers . . . would not have taken
place. An inmate claimingetaliation must allegspecific factshowing retaliation
because of the exercise of the prisoner’s constitutional rights.

Peterson v. Shank449 F.3d 1140, 1144 (10th Cir. 1998) (drasis in original) (citation and
guotation marks omittedyee Frazier 922 F.2d at 562 n.1 (“Mere allegations of constitutional
retaliation will not suffice; plaintiffs must rathatlege specific facts showing retaliation because
of the exercise of the prisoner’s constitutional rights.”).

For example, the Tenth Circuit found that a prisoner sufficiently alleged specific facts
showing unconstitutional retaliation where he alletjedt Defendants were aware of his protected
activity, that his protected activity complainedddfendants’ actions, and that the transfer was in
close temporal proximity to the protected activity. Geg 627 F.3d at 118%ee also Allen v.
Avance 491 F. App’x 1, 6 (10th Cir. 2012) (“Owases allow an inference of whether the
defendant[s’] response was substantially motivated by protected conduct where evidence showed
(1) the defendants were awaretlod protected activity; (2) the phdiff directed his complaint to
the defendants’ actions; and (3¢ talleged retaliatory act was in close temporal proximity to the
protected activity.”) (quotation marks omitted); Trant v. Oklahomar54 F.3d 1158, 1170 (10th
Cir. 2014) (“[T]lemporal proximity between the pmtted speech and thadleged retaliatory

conduct, without more, does not allow foriaference of a retaliatory motive.”).

32 In the employment context, the Tenth Circuit explaithedconcept of “close temporal proximity” as follows:

[it appears clear that, if the adverse action occurs in a brief period up to one and a Hadfaftent
the protected activity, temporal proximity alone vki# sufficient to establish the requisite causal
inference; but it is equally patent that if the adverse action occurs three months out addroeyon
the protected activity, then the action's timing alaiienot be sufficient to establish the causation
element.

Conroy v. Vilsack707 F.3d 1163, 1181-82 (10th Cir. 2013).
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A prisoner may also show retaiory motive via “specificpbjective facts from which it
could plausibly be inferred” #t the reason given for the adse act “was pretextual.Banks v.
Katzenmeyer645 F. App’x 770, 773 (10th Cir. 2016).

Here, Plaintiff filed his aginal complain in state court on November 14, 2016. (Doc. 1-
1 at 1.) Defendant Martinez attedtthat he “became aware of the Plaintiff’'s original Complaint .
..on December 21, 2016 and . . . was served with this lawsuit on February 332(ac. 142-

1 at 10.) He further attested that, while hegloot recall the exact date on which he requested
Plaintiff's transferfrom the OCPF, he estingss that it was “sometimaetween” February 23, 2017
and March 21, 2017. (Doc. 156 at 14.)

According to Defendant Martinez, “[tlhe @sion to request Plaintiff's transfer was
unrelated to his history of filingrievances in OCPF or the initiation of this lawsuit.” (Doc. 142-
1 at 10; Doc. 156 at 14.) Rather, Defendant Martitsted that he requested Plaintiff's transfer
because Plaintiff “violated OCRihd NMCD policy.” (Doc. 142-1 dt0.) Specifically, Defendant
Martinez attested that

Pastor Koehne was a church voluntaeOCPF. On February 23, 2017, Pastor

Koehne admitted to accepting letters nfrdPlaintiff during Pastor Koehne’s

religious visits to OCPF,nal then mailing these letters for inmate Whitehead after

leaving OCPF premises. Plaintiff's agt®violated both OCPF and NMCD mail
policies and procedures that limit the means and methods of how inmates
communicate outside of OCPF. . . .edause Plaintiff circumvented NMCD
policies through using a religious voluntde pass mail, which threatened the

safety and security of OCPF as well as plublic, | requested & NMCD transfer
Plaintiff from OCPF*

33 plaintiff insists that Defendant Martinez committed perjurattgsting that he was served with process on February
3, 2017, and that he was actually served on February 17, 2017. (Doc. 149 at 6, 389@bd.7.) However, Plaintiff
appears to have misread the year as the day on the reserviale, which in fact redkcts that Defendant Martinez
was served on February 3, 2017. (Doc. 1-1 at 260-61.) Plaintiff is admonished to exeatesecgre to avoid falsely
accusing an opposing party mérjury in future pleadings.

34The NMCD policy in question provides that “[a]ll inmatesail or packages, both incoming and outgoing, shall be

opened and inspected for contraband and to intercept cash, checks or money orders. Mail is read and accepted or
rejected based on legitimate institutional interests of order and security.” (Doc. 142-3 at 3.)
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(Doc. 142-1 at 9.)

However, Plaintiff disputes Defendamflartinez’'s proffered reason for requesting
Plaintiff's transfer and submitted evidence that Mr. Koehnendiddmit to accepting letters from
Plaintiff during religious visits and maig the letters after leaving the prisén.Specifically,
Plaintiff submitted the declaiahs of Mr. Koehne and higenior pastor, Timothy Brock. In his
declaration, Mr. Koehne statédat, when he and Mr. Brock meith Defendant Martinez and
other OCPF officials’!

they asked me if | received anything frdne inmates and | replied, “Yes they give

me letters all the time. I've even requesseane and | still hae all of them!”

WELL, as soon as words came out of my mouth the atmosphere in the room

changed and | could tell something was wrorktyen after clarifying that these

were mailed letterghey made it clear &t the meeting was over.

(Doc. 119 at 314 (capitalization iniginal) (italics added).) Mr. Brck, in turn, de@red that Mr.

Koehne “said that he had taken letters from anaite in the past, andathe still probably had

35 Plaintiff also submitted evidence that he in fact never gave Mr. Koehne anything to sneak out of the OCPF. (Doc.
119 at 314; Doc. 149 at 6; Doc 150 at 11.) However, thiteaee is immaterial. As further discussed below, at issue

is not whether Plaintiff indct used Mr. Koehne to pass mail out & @CPF, but rather whether Defendant Martinez
believed he did and acted in good faith on that belBePiercy v. Maketa480 F.3d 1192, 1200 (10th Cir. 2007)

(“The relevant inquiry is not whether [the defendants’Jfiered reasons were wise, fair or correct, but rather . . .
whether they believed those reasons to be true and acted in good faith upon those beliefs.”) (quotation marks omitted).

36 These declarations are undated. (Doc. 119 at 314-15.) Generally, to have the same force ananeéfiictaast,

a declaration must be “subscribed . . . as true under penalty of pamndryglated 28 U.S.C. § 1746 (emphasis
added). However, “the absence of a date does not redeetamation invalid if extrinsievidence demonstrates . . .
the period in which the declaration is signed@ichardson v. Gallagheb53 F. App’x 816, 827—28 (10th Cir. 2014)
Here,Plaintiff’'s Motion for Hearing and/or Decision on Plaffi']s Request for a Preliminary Injunction (Doc. 44),
which included letters from Mr. Koehne and Mr. Brock suttstaly identical to their declarations, was filed on May
30, 2017, ¢eeid. at 6-7); and, Plaintiff’'s Motion to Allow Plaintitb Cure Deficiency in Affidavits by Perry Koehne
and Timothy Brock (Doc. 86), in which Plaintiff first suttted the declarations in their current form, was filed on
September 20, 2017.S¢e id.at 3-4.) These documents demonstrate that Mr. Koehne and Mr. Brock signed their
declarations between May 30, 2017 and September 20, 2@dtheaCourt will therefore excuse the lack of a date on
the declarations.

37 Mr. Koehne and Mr. Brock declared that this meetingurred on March 22, 2017, whereas Defendant Martinez
attested that it occurred on February 23, 200on{pareDoc. 19-1 at &ndDoc. 142-1 at vith Doc. 119 at 314-
15.) There is no indication in the record that Mr. Koelamel Mr. Brock met with Defendant Martinez more than
once to discuss whether Plaintiff used Mr. Koehne to pass mail out of the OCPF; thus, they appear tmgeaefer
the same meeting.

44



them. Later [Mr. Koehne] clarified hat he did not take themoin the prison, but those letters
were mailed to himi (Id. at 315 (emphasis added).)

Based on the record currently before tlteu€ Defendants haveot met their summary
judgment burden withespect to Plaintiff's FitsAmendment retaliatory trafer claim. Initially,
on the present record, there is evidence “thdemant] Martinez washware of [Plaintiff's]
protected activity, that [Plairfitis] protected activity complained of Defendant] Martinez’s]
actions, and that the transfer [request] was inectemporal proximity to the protected activity.”
Gee 627 F.3d at 1189. Specifically gite is close temporal prarity between February 3, 2017,
the date on which Defendant Martinez was served with Plaintiff's original complaint, and February
23, 2017, the earliest date on whichf@w®lant Martinez may haveqeested Plaintifs transfer®

In addition, there is evidendbat, on the current recordpuld support an inference of
pretext. Specifically, on the current record, Moehne’s and Mr. Brock’s declarations permit the
inference that Mr. Koehne denialiowing Plaintiff to use him to @& mail and thus that Defendant
Martinez did not request Plainti§f’transfer in good faith on the lied that Plaintiff used Mr.
Koehne in this fashiof?. SeePiercy v. Maketa480 F.3d 1192, 1200 (10th Cir. 2007) (“The
relevant inquiry is . . . whethgthe defendants] beliedetheir proffered] rasons to be true and
acted in good faith upon thebeliefs.”) (quotatiomarks omitted). As such, the Court cannot say
that there are no genuine issudsmaterial fact with respect to Plaintiff’'s First Amendment

retaliatory transfer claim at this timie.

38 Although Defendant Martinez attested that he “becanszeaf’ Plaintiff's state coticomplaint on December 21,
2016, there is presently no record @ride that he knew anything about its eoté—such as the fact that it included
claims against him and the allegations supporting those claims—before February 3 S¢@Dbc(142-1 at 10.)

39 The Court notes that, to date, none of Defendant Martinez's affidavitsaalduessed whether Mr. Koehne denied
allowing Plaintiff to use him to pass mail and, if so, whether Defendant Martinez discredited that denial in good faith.

40 plaintiff also declared thather OCPF inmates who engaged in misconduct were treated differently, and that GCCF
Warden Vincent Horton told Plaintiff that Defendant ifeez told Warden Horton to deny Plaintiff access to
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Defendant Martinez argues that he is/aréheless entitled to summary judgment on
Plaintiff's First Amendment retaliatory transfer claim because “Plaintiff was convicted of the
disciplinary charges” at issuglDoc. 143 at 24.) In so arijg, however, Defendant Martinez
oversimplifies the rule on whiche relies and ignores the didmof evidencesupporting this
defense. ltis true that

an inmate cannot state a claim of retatiatfor a disciplinary charge involving a

prison rule infraction when a hearing @fr finds that the inmate committed the

actual behavior underlying that charge affidrds the inmate adequate due process.
Chapman v. Lamper?11 F. App’x 455, 458 (10th Ci2017) (quotation marks omittedee also,
e.g, O'Bryant v. Finch 637 F.3d 1207, 1215 (11th Cir. 2011) (“If a prisoner is found guilty of an
actual disciplinary infraction aftédbeing afforded due proceaadthere was evidence to support
the disciplinary panel’s factriding, the prisoner cannot later stateetaliation cim against the
prison employee who reported thdraction in a discipliary report.”) (emphsis in original);
Allmon v. Wiley No. 08-CV-01183-MSK-CBS, 2011 WL 4501941, at *8 (D. Colo. Aug. 25,
2011),report and recommendation adoptedo. 08-CV-01183-MSK-CBS, 2011 WL 4501937
(D. Colo. Sept. 27, 20113ff'd, 483 F. App’x 430 (10th Cir. 2012) (same).

Here, however, there is very little record ende regarding what process Plaintiff received

before he was transferred, and none to show that a heariograifforded hin adequate due

information regarding his lawsuit.Sée, e.g.Doc. 119 at 53; Doc. 149 at 28-29; Doc. 159 at 20, 26-33.) However,
the Court will disregard this evidence because the fornmigelsvant absent some indication that the other inmates
were similarly situated to Plaintiff, and the latter is inadmissible hearSag. Timmerman v. U.S. Bank, N483

F.3d 1106, 1120 (10th Cir. 2007) (plaintiff may show Iratary motive via evidence th&ie was treated differently
from other “similarly-situated” persons who violated “rules of comparable seriousnEsd’)R. Evid. 801(c), (d)
(non-party’s out-of-court statement offered to prove théhtof the matter asserted is hearsay); Fed. R. Evid. 802
(hearsay is generally inadmissible). Moreover, the Giemtes Plaintiff's request fdfa] list of men who received
disciplinary reports and had disciplinary action taken ag#ies from 2013-2017" to detaine whether his transfer
was “in line with actions taken against other inmates.” (Doc. 150 at 32.) Plaintiff has pointed to foGRfer
inmate accused of an infraction sinnita the one with which heas charged who received a lighter punishment, and
the requested information is thus neither relevant nor ptiopaf to the needs of the case. Fed. R. Civ. P. 26(b)(1).
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process and found that he committed the actuaMimhanderlying the charge against him. The
record reflects that, in general, the OCPRimate transfer process is as follows:
[ijnmates are served a 48-hour hearingjagy advising the innta they are being
scheduled for committee. . . . They haveght to appear owvaive the committee.
Inmates then will go to comn&e on scheduled dated [sic]. During the
committee the inmates are advised they are being recommended for transfer. The
inmates will then sign the transfer contte¢ chronology and aeslvised they have
15 days to appeal the comméte .. Committee actiontisen entered into Criminal
Management Information System for NIWD to review and approve or deny.
(Doc. 142-1 at 10.) The record does indicate what process, 1fiy inmates are afforded if they
elect to appear at a transfenomittee, including whether theyeanotified of the reasons for the
proposed transfer or given an opportunity to oespto any allegationsf misconduct underlying
the transfer request.

With respect to Plaintiff’'s tranef in particular, it is undisputdfiat: (a) Plaintiff received
a 48-hour hearing noticand “appear[ed]” before a transfer committeb) “the committee
determined that Plaintiff should b&nsferred to an alternate Lé@efacility because [he] ‘meets
criteria for transfer”; and, (c) Plaintiff sulitted a written appeal of this determinatin(Doc.
119 at 296-99; Doc. 156 at 14, 20-21.) Howetlegre is no evidence regarding what happened
at the transfer committee heagi no evidence of why the comreit determined that he “m[et]
criteria for transfer,” and no evidence thatrkeeived notice of the charge against him and an

opportunity to challenge iiefore the hearing occurred and headline to appeal expired. On the

contrary, with respect to the allegation that hedusir. Koehne to passail, Plaintiff declared,

41 In his response to Defendants’ SupplemeMaltinez Report, Plaintiff alleged that the “committee hearing”
consisted of him meeting with a single caseworker wh@&masked about the reason fiee transfer, told him only
that the warden had requested it. (Doc. 159 at 18.) However, again, Plaintiff did not make thesenallegddir
penalty of perjury and, as such, the Court cannot consider them as evidence onrtimgarties’ summary judgment
motions. 28 U.S.C. § 174Btall, 935 F.2d at 1111.

42 Plaintiff's transfer appeal does not refer to any proffered reason for his transfer. (Doc. 119 at 296-99.)
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and at this time Defendants have presented no esederdispute, that Plaintiff “never received a
disciplinary report nor did he gbrough any disciplinary hearing wte he could see the charges
and call or confront witnesses and see thdesce against him.(Doc. 150 at 11.)

On the foregoing record, there is at leastraugee issue of materiéhct regarding whether
a hearing officer afforded Plaintiff adequadee process and found him guilty of an actual
disciplinary infraction in connection with the traesft issue. Thus, BEndant Martinez is not
presently entitled to summanydgment on Plaintiff’'s First Amendant retaliatorytransfer claim
based on the pross Plaintiff received® For all of these reasonhe Court recommends that
Defendants’ motion for summajgjudgment on Plaintiff's First Amndment retaliatory transfer
claim be denied at this time.

IV. Conclusion

The Court recommends that Plaintiff's M for Partial Summary Judgment against
MTC Defendants (Doc. 124) be DENIED becaus®wing the evidence in the light most
favorable to Defendants and drawadfjreasonable inferences in their favor, Plaintiff has failed to
show the absence of a genuine issumaterial fact and that he éstitled to ydgment as a matter
of law on his First Amendment claims based@efendants’ policies restricting his access to
information while he was incarcerated at theRBPC The Court furtherecommends that OCPF
Defendants’ Motion for Summary Judgment (Ddd.3) be GRANTED as to Plaintiff's First

Amendment access-to-information claims agaiBefendants because, viewing the record

43 Defendant Martinez also hints that he should be gramteunnary judgment on Plaintiff's retaliatory transfer claim
by observing that, though he was the person ehoestedPlaintiff's transfer, “[ojnly NMCD has the authority to
grant or deny . . . transfer requests.” (Doc. 143 at 24; Doc. 156 at 14.) Howeveddd¢fdartinez does nothing

to develop this argument and cites no authority to sugip@nd the Court therefore declines to consider it at this
time. See Phillips v. Hillcrest Med. Cfr244 F.3d 790, 800 n.10 (10th Cir. 2001) (“A litigant who fails to press a
point by supporting it with pertinent authority, or by showing why it is sound despite a lack oftswppothority or

in the face of contrary authority, forfeits the point. Thartwill not do his researctor him.”) (brackets omitted).
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evidence in the light most favorattio Plaintiff and drawing all reasable inferenceis his favor,
there is no genuine issue as tg araterial fact and Oendants are entitled japdgment as a matter
of law on these claims. However, the Coedammends that Defendants’ Motion be DENIED as
to Plaintiff's First Amendment retaliatory trsfier claim against Defendant Martinez because

Defendants have failed to makeir summary judgment burdentkvrespect to this claim.

THE PARTIES ARE NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of a copy of these
Proposed Findings and Recommended Dispositionrttegyfile written objettons with the Clerk
of the District Court pursuambd 28 U.S.C. 8§ 636(b)(1)A party must file any objections with
the Clerk of the District Court within the four teen-day period if that party wants to have
appellate review of the proposed findings and recomended disposition.If no objections are
filed, no appellate review will be allowed.

VI SR

KIRTAN KHALSA
UNITEDSTATESMAGISTRATE JUDGE
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