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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

TRACY WILLIAMS,

Plaintiff,
V. No0.2:17-CV-00344JCH/SMV
UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

On June 29, 2018, Plaintiff Tracy Williamdeld four partial motions for summary
judgment: (i) Motion for Partial Summary JudgmentReasonableness of Charges for Necessary
Medical Treatment (ECF No. 46); (ii) Motionrf@artial Summary Judgment on Causation (ECF
No. 47); (iif) Motion for PartiaSummary Judgment on the Foredskty and Reasonableness of
Plaintiff's Self-Instrumentation (ECF No. 48na (iv) Motion for Partial Summary Judgment on
Liability (ECF No. 49)! Plaintiff is asserting a claim fanedical negligence against the dentist
who allegedly, while taking a dentahpression to create a set of partial dentures, failed to prevent
her from swallowing dental impression materilaht purportedly caused abscesses and colon
perforation. Defendant filed responses oppogiagh motion. The Court, having considered the
motions, briefs, evidence, relevant law, aoitherwise being fully dvised, concludes that
Plaintiff's motions for partial summary judgmeort the reasonableness of medical charges and on
causation should be denied, aRthintiff's motions for paral summary judgment on the

foreseeability and reasonableness of her selfunstntation and on liability should be granted in

! This case involves one count for mealinegligence, yet Plaintiff filed folgeparate motions for partial summary
judgment. By filing four separate motions on individual issues, Plaintiff appears to have edtémgtoid the Court’s

page limitations, as there seems no other explanatioitifigrfbur separate motions. The facts relevant to each motion

were largely the same and all the issues involved the same claim. These four motions should have been filed as one
motion. Instead, the Court read virtually the same introduction, basic facts, sumdgangi standard, and exhibits

four separate times, causing a wastg@udicial resources at a time when f@eurt’s resources are already stretched

thin.
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limited part and otherwise denieas described more fully herein.

l. STANDARD

“A party may move for summgijudgment, identifying each claim or defense—or the part
of each claim or defense—on igh summary judgment is soughted. R. Civ. P. 56(a). On a
motion for summary judgment, éhmoving party initially bearthe burden of showing that no
genuine issue of matal fact existsShapolia v. Los Alamos Nat'l Lai®92 F.2d 1033, 1036 (10th
Cir. 1993). Once the moving partyeets its burden, theonmoving party must show that genuine
issues remain for triald. The nonmoving party must go beyond the pleadings and by its own
affidavits, or by the depositions, answers to interrogatories, and admissions on file, designate
specific facts showing that thaeea genuine issue for tridlelotex Corp. v. Catretd 77 U.S. 317,
324 (1986). “All facts and reasonabldédrences must be construedire light most favorable to
the nonmoving party.Quaker State Minit-Lube, Ine. Fireman’s Fund Ins. Cp52 F.3d 1522,
1527 (10th Cir. 1995) (internal quotations omitted)lyQdisputes of facts that might affect the
outcome of the case will properly prede the entry of summary judgmeAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986). There is no issue for trial unless there is enough evidence
favoring the nonmoving party for a jury to return a verdict for that p&de id.at 248. The
following facts are undisputed oreathose construed the light most favotale to Defendant, the
non-moving party.

I. FACTUAL BACKGROUND

On November 19, 2015, Tracy Williams (nowokim as Tracy Thomas, but herein referred
to as Ms. Williams, her name at the time of the events in question) had impressions taken at the
dental clinic of Ben ArcheHealth Center in Alamogordo, NeMexico. Pl.’s Mot., Undisputed

Fact (“UF”) 1 1, ECF No. 46. DIC. Ray Puckett, DDS, assistég Rory Albrecht, took the



impressionsld. at UF T 2. Ms. Williams was seatedardental chair in a reclined positiddee
Williams Dep. 44:16-45:1, ECF No. 54Buckett Dep. 31:14-32:18, ECF No. 54-1.

Dr. Puckett used Aquasil Rigid and Aqilddonophase for the dental impression. Def.’s
Resp. to Pl.’s First Set of Interrog. No. 11, ECF B®at 10. Aquasil Rigid is a light green color.
SeeDef.’s Resp. to Pl.’s First Set of Req. fnod. No. 2, ECF No. 59 &fl-12. The material used
to make Williams’ dental impressions woulé soft upon mixing but would harden over time.
Def.’s Resp. to Pl.’s First Set of Req. fadmis. § 10, ECF No. 61 at 22-23. Monophase is a
thicker material, so it does natrr. Gonzales Dep. 273-ECF No. 54-2.

Beginning in December 2015, Ms. Williams sougtddical care for abdominal pain and
gastrointestinal distress. UF BBCF No. 46. During this time, Plaintiff attempted to relieve what
she believed to be severe coratipn by attempting to digitally loéaand dislodge rectal material
and by using an enema. UF | 4, ECF No. 48.

On December 10, 2015, she underwent a bowel resection surgery in Albuquerque, New
Mexico, for colon perforation and pelvic abscesderiscoll Aff. 11 4-6, ECF No. 46 at 12-13. At
the time of the surgery, a foreign body was eged from her colon. UF § 5, ECF No. 46. The
medical treatment reflected in Plaintiff's medioatords was necessary as a result of the ingested
foreign body. Def.’s Resp. to Second Reg.Admis. and Interrog. § 12, ECF 46 at 21.

A pathologist examined and photograghthe foreign body immediately following

surgery. UF § 6, ECF No. 46. The pathologist in his report described the foreign body as “a 10.5

2 Dr. Puckett testified, consistently with Ms.illdms, that she was reclined during the proced8ezPuckett Dep.
32:11-18, ECF No. 54-1. The parties dispute the degree of the angle -- whether she was fully reclinedlyor part
reclined. SeeWilliams Dep. 44:21-22 (saying she was reclinecamtangle with her feet up). Patricia Gonzales
described the typical reclined position Dr. Puckett uses as “sitting up, with a little — just a little bit back.” Gonzales
Dep. 27:9-10, ECF No. 54-2. Mr. Albrecht described the reclined position as the patient looking up at the ceiling.
Albrecht Dep. 32:10-22, ECF No. 54-6. A patient partiallyinec may be able to look at the ceiling. At the summary
judgment stage, the Court must construe the facts and inferences in the favor of the non-moving barGowad t

will infer from the record that Ms. Williams was not fully reclined, but rather, partially reclined.
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x 2.0 x 0.5 cm portion of irregular shaped red/bmawbbery material.” Surgical Pathology Report,
ECF No. 46 at 19.
A. The foreign body

Defendant argues that thereaiglispute of fact concerninghat the foreign body was,
relying on the following evidence to show it was dental impression material. Dr. Puckett did
not observe Ms. Williams swallow any of thented material. Puckett Dep. 67:15-17, 70:25-71:2,
ECF No. 51-1. He did not obserher gagging and she never told him she was uncomfortible.
70:23-71:5. Rory Albrecht also does not rememher swallowing a large amount of dental
impression material. Albrecht Dep. 44:13-18, ECF Blb5. Had it occurred he believes he would
have remembered because wimeommon and would have stood ddt.19-23.

Ms. Williams did not report swallowing dental tegal to Dr. Puckett or his staff that day.
Puckett Dep. 67:18-21, 71:6-10, ECF No. 5Alhrecht Dep. 45:2-10, ECF No. 51-5. Had she
reported swallowing dental material, it would haeeibreflected in her patient chart, but her chart
had no notation of it. Puckett Dep. 67:22-6E&F No. 51-1; Albrecht Dep. 45:2-10, ECF No.
51-5. Dr. Puckett explained that there was @&@son for he or his staff to note Ms. Williams
swallowed dental material because it dimt happen. Puckett Dep. 67:22-68:6, ECF No. 51-1.
Sometime later, after December 14th, Ms. Williarakbed and spoke to Mr. Albrecht, asking about
whether the dental material disged or passed through, but she dad mention a specific concern
or that she had swallowed the mateigdeAlbrecht Dep. 9:14-11:8, 42:9-21, ECF No. 54-6. Mr.
Albrecht informed her that just passes through the systedi.at 9:14-23.

While the dental impression material useith Ms. Williams, Aquasil Monophase, is a
deep purple, the color of tHereign body in the photogph is red. Gorales Dep. 23:2-24:18,

ECF No. 51-2. Because the foreign body was not &egtis unavailable for analysis, Defendant’s



gastroenterology expert, Dr. JantedMartinez, was unable to foram opinion as to the nature of
the material removed from Ms. WilliamSeeMartinez Dep. 23:3-22, ECF No. 51-4. Dr. Robert
Giannini, DDS, Defendant’dental expert, also testified thie nature of the foreign body was
inconclusive. Giannini Dg 15:2-13, ECF No. 51-3.

According to Plaintiff, Defendant’s evidenceedonot properly dispatPlaintiff's dental
expert’s opinion that to a remsable degree of medical/denpabbability the foreign body was
Aquasil impression material Dr. Puckett used on Ms. Williams during the November 19, 2015
impression procedures. Littman Aff. 14, ECF Ki6.at 25. Plaintiff points to evidence in which
she testified to choking on asdallowing the impression mater@liring the procedure and there
was nothing else she could have swallow&dliams Dep. 46:13-49:6, 115:8-116:2, ECF No. 59
at 19, 21. When asked in his deposition whether the foreign body looks different than what he
would expect Aquasil monophase to look like aittbas hardened, Dr. Puckett admitted, “It could
be similar.” Puckett Dep. 57:8-11, ECF No. 59.at Dr. Giannini acknowdged that there was
nothing in the pathology report that made hinmkhthat the foreign body could not be dental
impression materiaBeeGiannini Dep. 14:8-2, ECF No. 59 at 17.

B. Cause of colon perforation

Ms. Williams suffered a perforation inglrectum. Martinez Dep. 15:5-8, 62:8-20, 67:12-
14, ECF No. 51-4. According to DMartinez, it was unlikely thahe foreign body caused the
perforation for a few reasonisl. at 15:17-17:15. First, he opinedathypically sharp objects cause
perforations, not blunt objectsl. at 15:17-16:10. A blunt item tygally may cause an obstruction.

Id. at 16:8-1G° Second, Dr. Martinez opined that, iffareign body causes a perforation, it

3 Plaintiff disputes that the foreign body is blunt, relying on the photograglsuirgeon’s description of the foreign
body as “an approximate 5 inch curved, plastic, tongue-shaped foreign body.” PI;sSHESF No. 61 at 30. The
Court, however, must construe record-supported facts and inferences in favor of Defaadaort;moving party.
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generally stays in the perforation, but in Msilllns’ case, the CAT scan showed the foreign
body material much higher than thedéof perforaton in the rectumSee idat 16:11-24, 68:17-
69:1. According to December 1st and Decemblrs@ans, the object was in the sigmoid colon
area, the area adjacent to and “upstream” of the re@em.id.at 26:11-28:2, 72:19-73:7. The
December 9th CAT scan showed abscesses, evidence of a preexisting perieatidat 73:19-
74:1. At the time of her surgery on December 10th, the foreign body was in the perforation in the
rectum.ld. at 73:19-73:7. Dr. Martinez believes the peation in the rectum existed before the
foreign body moved through it and that the fgnebody did not cause éhrectal perforatiorSee
id. at 16:24-17:15, 72:19-74:1. Finglhe explained that a large object may cause obstruction with
progressive dilation and ultimately perforation, inut1s. Williams’ records there was no evidence
of progressive dilation of the proxifneolon on any X rays or CAT scarfdee idat 17:20-19:15,
54:1-55:9%

Dr. Martinez believes Ms. Williams shares fault for the injures she suffiekeat. 24:3-5.
He opined that Plaintiff's digitahanipulation of her rectum to try to dis-impact the fetal impaction
and/or giving herself two enemtsat caused discomfort very liketaused her rectal perforation.
See idat 28:3-30:14, 62:8-72:18. He admitted, however, iffat she did was insert half a finger,
that is unlikely tacause a perforatioihd. at 65:11-14.

Patients may attempt to cope with fecal impaction by digitally attempting to dis-impact it.
See idat 29:1-9, 66:4-11. In hiexperience, Dr. Mairiez acknowledges patients also may feel
discomfort and seek relief usimgn enema, which is reasonalee idat 38:11-24, 40:11-24. It

is not advisable, however, to use digital remalvéhe patient had no sgess with laxatives or

4 Plaintiff submitted her medical records that describe ani8id colon perforation form foreign body.” Pl.’s Ex. F,
ECF No. 61 at 24. Defendant, the non-moving party, however, has submitted evideneepgbebtiation was in the
rectum, so the Court must accepattliact as true on summary judgrheiihe Court canrtomake credibility
determinations at this stage in the proceedings.



enemasSee idat 40:11-24.
C. Standards in Dentistry
1. Knowledge of impression pralucts and associated risks

Dr. Giannini, a general dentisnd undisputed expert in mgral dentistry with several
decades of practice, including performing thousasfdmpression-taking procedures, is familiar
with the standard of care for dentists and witle standard of care for performing dental
impressionsSeeUF {1 7-9, ECF No. 49. Dr. Giaimi’s opinion is that a reasonable dentist, before
using a certain product, shoulduedte himself on what the wamngs are for a given product,
especially manufacturer’'s warnings and precagiindicated by the manufacturer. UF 13, ECF
No. 49. If a manufacturer provides directioms using a product, a dist should read the
directions to make sure l®using it appropriatehSeeGiannini Dep. 29:16-20, ECF No. 49-1 at
22. If he is using the material within the confines of the product’s purpos&iannini reads the
Material Safety Data Sheetsut would not feel the need tead additional materiaGee id.at
28:4-29:15. A dentist’s failure tbe knowledgeable about the nréés before using them on
patients could place a patient at an increastd UF 1 14-15, ECF No. 49. Dentists should stay
up-to-date on techniques and methtidd reduce the risk to patientd. at UF { 16.

The potential of foreign body aspiration mgestion is a worldwide health problem in
dentistry.ld. at UF { 20. An object placed into theabcavity can be aspirated or swallowed,
including impression materidd. at UF § 21. A reasonable dentigtuld be aware that using too
much impression material couldstdt in aspiration or ingestiotd. at UF § 22. To reduce gagging,
choking, or swallowing, a reasonable dentist should not overfill altagt UF 1 54-55. When
using Aquasil impression material, a dentist sti@void the patient ingging or swallowing the

material to prevent irritation or obstruction alpelcause larger quantities of Aquasil may cause



bowel obstructionld. at UF § 23. A dentist using Aquasilahd be aware that bowel obstruction
or digestive distress may result from ingestionat UF T 24. An impression procedure may put
a patient at risk of aspirating the impression matéréalarge amount of matial or a low viscosity
material is introduced tthe posterior oral cavityd. at UF § 25. When doing an open mouth
impression procedure, dentists shouldents the entire impression procedude.at UF § 61.

The possibility of swallowing or aspirating abject is increased by the common practice
of placing a patient in a supine position $it-down, four-handed dental treatmddt.at UF { 40.
Use of more upright positions minimizéee risk of ingestion or aspiratiold. at UF  43. There
is a special concern in patientshvdiminished protective reflexelsl. Digestive issues like acid
reflux are factors to suggest placingatient in a more upright positioBee idat UF 9 44-48.

A dentist should be able effectively communicate with patient about the various risks
of different procedures and methadsminimize risks during a proceduré. at UF  30-31.
Dentists should instruct patients that if aneaibjfalls on the tongue, they should try to suppress
the swallowing reflex and turn their heads to the difleat UF § 32. A dentist must instruct the
patient on what to expect and what to do if deihpression material begins to flow into the
oropharynx and the gagging reflex begins.at UF § 33.

2. Dr. Puckett's knowledge of impresson products and risks and his use
of warnings

5 Defendant disputes that Ms. Williamsstory of acid reflux was known to Dr. Puckett. Although Plaintiff is correct
that Defendant failed to dispute the fact with admissibidesce in the form of an affidavit from Dr. Puckett,
Plaintiff's only cited evidence to spprt the fact is a statemiginom Dr. Littman that Ms. Williams’ medical history

of acid reflux was known to Dr. PuckeBeePl.’s Mot. § 46, ECF No. 49 at 7 (citing Littman Aff. 12, ECF No. 49-

1). How Dr. Littman has personal knowledge of what Dr. Puckett knewtisxpdained. Plaintiff contends in her

reply brief that her history of acid reflux was noted in her dental records, Pl.’s Reply 16, ECF No. 62, but that fact is
not explained in the affidavit. Instead, Dr. Littman said he reviewed dental and medical recondg telis.
Williams, seeLittman Aff. 4, ECF No. 49-1, so it is not cldeom Plaintiff’'s admissible evidence that Dr. Puckett's
dental records for Ms. Williams contained her history of acid reflux, rather than her medical records. The Court will
therefore not deem thigct admitted, because thdéseno admissible evidence ediahing the fact and Defendant
disputes it.



Dr. Puckett may have read the literature frAquasil regarding its product, but he does
not recall specificallySeePuckett Dep. 48:16-23, ECF No. 54-1. idenot aware oany specific
manual or instructions that Aquasdleases for use of its produdts. at 54:23-55:4. Dr. Puckett
is not aware of any manufactusespecifications for how much raaial to use when taking an
impression; instead, he determines the amount for each individual case based upon his experience
and judgmentSee idat 57:12-58:11. Dr. Puckett has penfi@d tens of thousands of impressions,
using many different types ofiaterials and techniques forffdrent dental situationsSee id.at
76:8-77:13. Dr. Puckett acknowledged that ovenfila tray with impression material could
potentially make the procedure more uncomfortablg he was unaware of a specific risk of
ingesting the material becausehis 26 years of practice and tesfghousands of impressions, Dr.
Puckett has never seen aand of a patient ingestirdgntal impression materigbee id.46:10-
47:10. Nor has Dr. Puckett heard of a patientrdgen intestinal obstruction or blockage caused
by ingestion of impression materiddl. 51:3-7. Among the risks associated with using Aquasil
monophase, Dr. Puckett listed gagging, discomfortiedyr removal of a loose tooth or of other
dental work, but he did ndist intestinal blockageSeePuckett Dep. 53:6-56:2, ECF No. 54-1. He
noted, however, that if a patieiold him she had swallowed some impression material, he would
probably refer the patient to the medichhic or to a gastroenterologiSee id.74:25-75:11.

Dr. Puckett considers a dental impression ® dpretty low-riskechnique” with proper
training; dental assistants can make impressamuskeep the patient safe and comfortable with
proper training.ld. at 49:20-50:4. He beliesethat intestinal blockage from the impression
procedure is highly unlikelyid. at 50:18-51:2. His concerns dugi the procedure are to use a
specific impression technique designed tokenaggood impressions and keep the patient

comfortable See idat 49:14-19. Dr. Puckett beves that using too tie impression material will



not capture the detail and using too much is stevaf material. UF §9, ECF No. 49. He believes

that using too much material mayake a patient more uncomfortapbeit he is not sure it could

place a patient more at ridkl. at UF  60. When filling an imipssion tray, Dr. Puckett uses an
amount that is appropriate based on his judgn@sePuckett Dep. 60:5-19, ECF No. 54-1.

When Dr. Puckett conducts a dental impressiocguure, he typically prepares the patient
by explaining what is about to happéa. at 30:14-25. He will typidly say, “Open wide, here
comes the impression, breatheamd out through your nosdd. at 30:24-31:5. He may also tell
them to breathe out of their mouths and thaiilitbe the longest taw minutes of their livedd. at
53:22-54:3. According to MAlbrecht, Dr. Pucketisually instructs pati¢s during the procedure
to breathe through the nose, amathing else that he couldmember. Albrecht Dep. 32:23-33:5,
ECF No. 49-1 at 38-39. According to another dental assistatnicia&sonzales, Dr. Puckett’s
training was that taking impressis is a standard proceduradahere is really nothing about
which you need to be caref@eeGonzales Dep. 18:4-19, ECF No. 49-1 at 41. When asked if she
heard Dr. Puckett communicate risks to patiebisut taking impressions, she responded with her
understanding that there isuadly not a risk with thatSee idat 22:10-22, ECF No. 49-1 at 42.

When Dr. Puckett places the tray in a pdteemouth, he pressesiitto place, holds it in
place while looking directly in the patient's mbuand watches the impression material, the tray,
and the patient; he is with the patient atiades. Puckett Dep. 70:2-11, ECF No. 54-1. Dr. Puckett
will look at the timer on the bracket table to giy&lates to the patient as to how much time is left,
so he is not constantly looking in the patiemisuth every second of the two-minute procedure.
See id.73:12-74:6.

[I. ANALYSIS

The Federal Tort Claims Act (“FTCA”) permits individuals to sue the Government for
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injuries caused by negligent acts or omissiores @bvernment employee Wéacting in the scope
of his employment under circumstances in whighmigate person would be liable “in accordance
with the law of the place whethe act or omission occurredMiller v. United States463 F.3d
1122, 1123 (10th Cir. 2006) (quoting 28 U.S.C. 8§ 1BX@(). The court must look to state law
for questions of substantive liabilitid. In order to prevail on a claim of medical malpractice in
New Mexico, a plaintiff must deonstrate that (1) the defemiaowed the plaintiff a duty
recognized by law; (2) the defend@reached the duty by depadgifrom the proper standard of
medical practice recognized in the community; and (3) the acts or omissions complained of
proximately caused the plaintiff's injurieBlauwkamp v. Univ. of New Mexico Hasfh992-
NMCA-048, 1 13, 836 P.2d 1249. Ordiiarexpert medical testimonig necessary to establish
the relevant standard of caaed any deviation from iSee Pharmaseal Labs., Inc. v. Gpff@77-
NMSC-071, 1 17, 568 P.2d 589.
A. Reasonableness of Charges for Medical Treatment

A plaintiff must show that # medical treatment costs waeasonable and necessary to
treat injuries caused by the defendant’s &¢®UJI 13-1802, 13-1804 NMRAYleiberger v. Fed
Ex. Ground Package Sys. In666 F.3d 1184, 1193 (10th Cir. 2009). Plaintiff argues that she has
established this element througte testimony of Dr. Peter Dridtoa board-certified general
surgeon with decades of practice, who revieMsdWilliams’ medical bills and determined them
to be reasonable and necessary due to her having swallowed dental impression material on
November 19, 2015. Driscoll Aff. 1 1-8, ECF No. 4@2t14. Plaintiff contends that Defendant
has no expert to refute this opinion.

As for the question of the necessity of theqadures, it is undisputed that the medical

treatment reflected in Plaintiff's medical records was necessary as a result of the ingested “foreign
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body.” Def.’s Resp. to Second Req. for Admigsd émterrog. 1 12, ECF No. 59 at 24. Nevertheless,
Defendant argues that there are fact issues auingewvhether Plaintiff's ijuries were caused by
Defendant, including whether the foreign bodgs dental impression material, whether the
foreign body caused the intestinaérforation, and whether Pldiffis efforts to relieve her
discomfort through enemas and digitanipulation caused the perforation.

Plaintiff asserts that Dendant has not createdgenuine dispute o€t as to whether the
foreign body was dental impression material, pamtio the considerabkvidence in the record
supporting her case, including rhewn testimony that she wartain she could not have
swallowed anything else to explain the igrebody, except the dental impression matesieé
Williams Dep. 115:8-116:2, ECF No. 48 at 14. Defaridhowever, has presen evidence that
Dr. Puckett and his assistant did not observe W#liams swallow dental impression material
during the procedure and she did not tell themdid so during the procedure. Although there is
evidence in the record to the canry, it is for the Court sitting athe trier of fact to make the
credibility determinations in the face of competing evidence. The Court cannot make those
determinations now. The Court thiirsds a question of fact exisas to causatiomnd thus, cannot
find as a matter of law that Plaintiff satisfie@ tthird element to establish medical negligence.

Aside from the question of whether Defendaatised the injuries, there is a separate
guestion as to the reasonableness of the medical bills themselves. Defendant attacks Dr. Driscoll's
gualifications for analyzing medical billsnd expenses and his methodology in forming his
opinions. Defendant is essentially makinDaubertchallenge.

To determine whether an expert opinionagmissible, the districtourt performs the
following two-step analysis: (1) the court mwttermine whether the expert is qualified by

knowledge, skill, experience, training, education to render an opini@and (2) if the expert is so
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gualified, the court must determindiether the expert’s opinionrisliable under the principles set
forth in Daubert 103 Investors I, L.P. v. Square D C470 F.3d 985, 990 (10th Cir. 2006). The
proponent of the expert bears the burden by pgmerance of the evidence to establish that the
requirements for admissibility have been n$ete United States v. Naccht®5 F.3d 1234, 1241,
1251 (10th Cir. 2009). Tal courts have equally bad discretion in both tiermining the reliability
and admissibility of expert testimony and iectling how to assess an expert’'s reliability,
including what procedures to use in making that assesshheitéd States v. Velard@14 F.3d
1204, 1208-09 (10th Cir. 2000). So long as the distourt has enough ewdce to perform its
duty in assessing the relevance agléhbility of an expert’'s mposed testimony, laearing is not
required.See United States v. Call29 F.3d 1402, 1405 (10th Cir. 1997).

In his affidavit, Dr. Driscoll explains thdtis opinions are based on his review of Ms.
Williams’ medical records and relies on his tragniand experience in the field of medicine,
including his familiarity with what is reasongbhnd customarily charged for medical treatment
and surgical procedures in NeMexico. Based on the contents tbe affidavit, Dr. Driscoll's
medical qualifications as a general surgeon wattades of experience in the practice of medicine
likely provide him with the quélcations necessary to examirmedical bills and render his
opinions. His knowledge of medical billing prmets and his methods for arriving at his
conclusion, however, are not currently in the reapitth enough detail for the Court to determine
the matter. Accordingly, the Court will not makeDaubert ruling without having heard the
evidence. Because this Court sitsthe trier of fact, a pre-triBlauberthearing is not necessary.
For efficiency, the Court will make the necesdaaubertdeterminations at trial.

Given the factual issues that stipe decided at trial, andetlevidentiary rulings that must

be made after considering Dr. Driscoll’s tesiny, the Court will deny Plaintiff's Motion for
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Partial Summary Judgment on the Reasonaiskenf Medical Charges (ECF No. 46).
B. Causation

Plaintiff argues that she éntitled to judgment as a mattdrlaw on the issue of causation,
relying on the expert testimony of Dr. Littmand Dr. Driscoll and Defendant’s admission that
the medical treatment was necessary as the mfsaltforeign body.” Defendant asserts that the
experts base their opinions on Plaintififeposition testimony that she swallowed dental
impression material. As discuss&tpra Defendant has submitted contradictory evidence and the
Court cannot make credibility determinatioos weigh the persuasiveness of the competing
evidence until trial. There are also questionsaof €oncerning which injuries were caused by the
foreign body and which, if any, were caused byrRiffis self-help effortsas discussed more fully
below. The Court thus finds questions of fadseas to causation and will deny Plaintiff’'s Motion
for Partial Summary Judgmeon Causation (ECF No. 47).

C. Foreseeability and Reasonableness Blaintiff’'s Self-Instrumentation

Defendant contends there is evidence thainBff's “self-instrumentation” (her digital
manipulation and use of an enema) caused hestimdé perforation. The United States asserts an
affirmative defense of Plaiifits comparative negligenceseeAnswer 4, ECF No. 5. Plaintiff
contends that her self-instrumentation does nedilbthe causal chain or represent an independent
intervening cause because it was foreseeable that@d attempt to relieve her distress. Plaintiff
asserts that there is no evidertbat she acted negligently in using the enema or in her digital
manipulation. Plaintiff argues th&lefendant’'s own expert Dr. Minez opined that Plaintiff’s
actions were reasonable, and thus, Defendant cannot establish Plaintiff's negligence. She seeks
judgment as a matter of law “on the issuermfependent intervening cause, and on the issue of

comparative negligence, with respect to Pl#istself-instrumentation.’Pl.’s Reply 8, ECF No.
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61.

“Defendant agrees that theeglents of [N.M. UJI 13-305] ingtction preclude the use of
an ‘independent intervening cause’ to account famfff’'s comparative negligence or for cases
involving multiple acts of negligence by concuntréortfeasors.” Def.’s Resp. 10-11, ECF No. 53.
Defendant, however, argues thatr are fact questions concegiPlaintiff’'s own comparative
negligence and that the foresediibiof her negligence does npteclude a finding of fault by
Plaintiff. See idat 9-10. Given that Defendant is not asegrthat the facts present an independent
intervening cause, this issue is resolved in favor of Plaintiff.

When comparative fault is at issue, the fder apportions fault between the plaintiff
and defendanBee Tafoya v. Rg&l008-NMSC-057, { 22, 193 P.3d 551. Comparative fault is not
an issue for the trier of fact l&ss there is evidence of plaffis negligence UJI 13-2218 NMRA,
Directions for Use. “An act, to be ‘negligenceiust be one which aasonably prudent person
would foresee as involving an wasonable risk of injury to [heelf] ... and which such a person,
in the exercise of ordinary care, would dot” UJI 13-1601 NMRA. Every person has a duty to
use ordinary care for the safety of herseldl athers. UJI 13-1604 NMRA. “Every patient has a
duty to exercise ordinary care for the patient’s dwalth and safety,” aral“patient who fails to
do so is negligent.” UJI 13-1110 NMRA.

According to Plaintiff, Dr. Marhez did not state in his expegport that Plaintiff's self-
instrumentation was negligent. Defendant nosletfs argues that DMartinez’'s deposition
testimony shows that Plaintiff's self-help inghentation likely caused the perforation. Dr.
Martinez testified that it is n@inreasonable for a patient feelitigcomfort from impacted bowels
or constipation to seelelief through an enem&eeMartinez Dep. 38:11-24, 40:9-18, ECF No.

53-4. He acknowledged that patients may attetaptope with fecal impaction by digitally
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attempting to dis-impact iSee idat 29:1-9, 66:4-11. He testified, hewer, that it is not advisable
to attempt digital removal if the patient has no success with laxatives or eis@eadat 40:11-

24. Dr. Martinez opined that if all Plaintiff did washat she described in her deposition — inserting
half a finger — it is “unlike} that caused a perforationtlifat’s all she insertedld. at 65:6-14. He
suggested, however, that using another objedrtmve the fecal material or pushing the enema
too hard could cause the perforati®®e idat 29:1-30:14. Dr. Martinez’s testimony concerning
self-help methods, combined willr. Martinez’s explanation as to why the foreign body did not
likely cause the perforatn, is some evidence that Plaintifiay not have used ordinary care for
her own health in how she selrainistered her enema or attempted digital dis-impaction. All
inferences must be construed in favor of Defehdathis stage. Congeently, the Court finds a
guestion of fact exists on thesue of Plaintiff’'s negligence.

Even if Plaintiff acted negligently in herlsastrumentation, Defendant must show that
the negligence caused her damages. Plaintiff adstthere is no evidence of this element because
Dr. Martinez does not have an opinion whetlileshe did not perforate her rectum, she would
have needed surgery anyway. Martinez Dep. 82ECH; No. 61 at 26 of 30. It is undisputed that
the medical treatment reflected Raintiff's medical records wasecessary as a result of the
ingested foreign body. Plaintiff seeks damages ngtfonl‘extensive mediddreatment” but also
for “significant suffering, distres and pain.” Compl. {1 16, ECF NI The Court cannot say as a
matter of law on the record before it that Piiéiiis alleged negligence did not cause some of her
damages aside from the surgery itself. For the foregoing reasons, the Court will not grant summary
judgment to Plaintiff on Defendant’s comptive negligence affirmative defense.

D. Liability

As an initial matter, Dr. Edward Littrna DMD, rendered the following opinions upon
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which Plaintiff relies in her motion for partial mumary judgment on liability: (i) the standard of
care for a dentist is to read and be familiar with the manufacturer’s instructions for the use of
impression materials and to be aware of tils&sriand consequences of ingesting impression
material, Littman Aff. § 8, ECF No. 49-1 at 13-17) {fne standard of cais to observe placement
of the impression tray and remosecess material to prevent it frdmeing ingested by the patient,
id. I 11, (iii) the standard of cai®to examine the impssion after its removal from the patient’s
mouth to ensure the imgssion was comparable to the orajiamount of material placed on the
tray, id. § 11, and (iv) it isbelow the standard of care not observe the impression taking
throughout the procedursee id.at { 9. Defendant disputes thespinions on the basis that Dr.
Littman has not yet been subjected to voir diresiablish his qualifications. Plaintiff answers that
Defendant chose not to take Dr. Littman’s deposition and has not fileduaert motion
guestioning his qualificationsso his response does not adegyatzeate a factual dispute
concerning Dr. Littman’s opinions.

As a general matter, the Court agrees witir@ff as to the proper method to dispute a
purported expert’s facts. Defendantegheless appears to be makingaubertchallenge in his
response with respect to Dr. Littman’s qualifioas. Although his affidavit indicates Dr. Littman
is qualified, those assessmie by the Court are best made aftensidering evidence at a hearing
or trial. Significantly for purposesf deciding this motion, Dr. Giaini essentially made the same
opinions as Dr. Littman as to opinions (i) anl diescribed above regarding being familiar with
the impression materials and instructionsdse and avoiding excess impression material. The
Court has considered those undisputed opiniSesUF | 13-16, 20-25. As for Dr. Littman’s
opinions concerning checking the tray andesbimg the impression throughout the procedure,

even if the Court considetisose opinions, as discusgatta, the Court would not grant summary
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judgment as to liability because other questions of fact exist. The Court therefore need not
determine herein whether Dr. Littman’s ojins are admissible prior to conductingaubert
inquiry at trial.

Turning to Plaintiff’'s motion for partial snmary judgment on liabty, Plaintiff seeks
summary judgment on at least one of her thearddsbility. This Courthas already determined
that questions of faelxist as to causation, stwe Court will not granPlaintiff summary judgment
on liability as to any of her thees. Plaintiff nonetheless asks fBeurt to find as a matter of law
that Plaintiff has satisfied the elements of tiedical negligence claimgarding the standard of
care and deviations from the standard of carentffaasserts that the following acts or omissions
by Dr. Puckett fell below theatdard of care for dentistry.

First, Plaintiff asserts that the evidendemonstrates Dr. Puek did not read and
familiarize himself with the mat&ls and with the manufacturer’s instructions for the use of
impression material. Defendant does not disghte opinions offered by his own expert, Dr.
Giannini, that a reasonabdtentist, before using a certain gwot, should educate himself on what
the warnings are for a given product, especraiyufacturer’s warnings and precautions indicated
by the manufacturer. UF § 13, ECF No. 49. AlthoDgifiendant argues that these opinions do not
create a standard of care, the Court disagreefiratglthat these opiniorestablish a standard of
care for dentists. The question then is whethePDckett deviated from the standard of care as a
matter of law. According to the record in feedant’s favor, Dr. Puakt may have read the
literature from Aquasil regandg its product, and he has contie tens of thousands of
impressions. Puckett Dep. 48:16-23, 76:8-77:13, ECF No. 54-1. Although a close question, the
Court grants inferences in Defemtfa favor and finds a question faict exists as to whether Dr.

Puckett was familiar with the materials, read the warnings for Aquasil monophase, and met the

18



standard of care.

Next, Plaintiff contends that Dr. Puckett was famhiliar with the riskhat ingesting dental
impression material may cause a bowel obstrucAtthough Dr. Puckett stated that he had never
heard of bowel obstruction occurring in his 26 years of practicalsbdestified that had a patient
told him she swallowed impression material,vinguld probably refer the patient to follow up
medical care or a gastroenterologBee id.at 74:25-75:11. Construingferences in his favor,
this testimony suggests Dr. Puckett understood thibaalerisk of ingestion, but he had not seen
nor heard of it occurring in his 26 years of preetand tens of thousands of impressions, so he
considered the risk of intestinal blockage highly unlik8ige idat 50:18-51:2. Imddition, there
is a question of fact as to whether Ms. Williams reported to Dr. Puckett that she swallowed
impression material, and thus, whether Dr. Rtitk conduct in not ensuring follow-up medical
care fell below the standard of care.

Third, Plaintiff asserts that Bendant failed to instruct her on the impression process and
warn her about the risks posed by the impressidenmaa Plaintiff maintains that Dr. Puckett did
not instruct Ms. Williams to suppress the swallowiefjex and turn her head should an object fall
on her tongue. Defendant admits that densbisuld communicate risks af procedure with a
patient and instruct patients {fjat if an object falls on the tongubey should try to suppress the
swallowing reflex and turn their bds to the side, and (ii) on whiat expect and what to do if
dental impression material begins to flow ith@ oropharynx and the gagging reflex begins. UF
19 30-33, ECF No. 49. The record, even vieweddaiendant’s favor, demonstrates that Dr.
Puckett did not instruct Ms. Williams as tcethwo specific instructions recommended by Dr.
Giannini, Defendant’s expert; nor did Dr. Puckestinct her about the spécirisk in swallowing

impression material. Although Defendant argues Biaintiff's counsel failed to follow-up with
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more detail as to Dr. Puckett’s instructiobs, Puckett's deposition $émony indicated he did

not give either instructits (i) or (ii) and there was no ambigudycontradictions in his testimony

or contradictory testimony from other witses. Defendant could have supplemented the
deposition testimony with an affidavit to clariéyny misconceptions, but he did not do so. Based

on the record before the Court, Dr. Puckett did not instruct Ms. Williams of the risks of swallowing
impression material or instruber on what to do ifhe began to swallow impression material.
Consequently, as to thtkird theory of liability on the failure to warn, the Court finds that no
guestions of fact exist as to the standard and Dr. Puckett’s failure to adhere to that standard.
Nevertheless, there is a questiorfaift as to whether the failure to give instructions (i) and (ii)
proximately caused Plaintiff's injuries.

Fourth, Plaintiff states that Dr. Puckett usefililly reclined positin during the procedure
with a patient with a kown history of acid reflex, making henore susceptible to swallowing
dental impression material and suffering complarai The record indicates an ambiguity on the
meaning of “reclined” used by the witnessed #rere is testimony indicating Ms. Williams may
not have been fully reclined. Because questioriaaifexist as to howeclined Ms. Williams was
during the procedure and whether her position duriagtbcedure fell below the standard of care,
the Court will not grant summary judgment on this theory.

Fifth, Plaintiff contendghat Dr. Puckett used an overfilled impression tray and failed to
check that the amount of material the filled tray was compable to the original amount of
material placed on the tray. A qties of fact exists as to whethBr. Puckett overfilled the tray
he used with Ms. Williams, precluding summary judgment on this theory.

Finally, Plaintiff argues that Dr. Puckettiléd to observe Ms. Williams throughout the

impression process. Although Defendant admitsdbatists should obsertiee entire impression
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procedure, Defendant disputémt his looking at the timer dag the procedure fell below the
standard of care. According to the record viewebDefendant’'s favor, DPuckett looks directly

in the patient’s mouth and watches the impssnaterial, the tray, and the patient during the
procedure, but he looks tite timer briefly to give updates tioe patient as to how much time is
left for the impressionSeePuckett Dep. 70:2-11, 73:12-74:6, EGlo. 54-1. The Court finds a
guestion of fact exists as whether Dr. Puckett failed to pregy observe his patient throughout
the impression process.

IT IS THEREFORE ORDERED that

1. Plaintiff's Motion for Partial Summaryusigment on the Reasonableness of Medical
ChargesECF No. 49 is DENIED.

2. Plaintiff's Motion for Partial Smmary Judgment on CausatioBGF No. 47 is
DENIED.

3. Plaintiffs Motion for Partial Summagr Judgment on the Foreseeability and
Reasonableness of Plaffis Self-InstrumentationECF No. 48 is GRANTED to the
extent that she seeks a ruling as a mattlvothat there is no independent intervening
event at issue in this case, but the motion is othe@iS¢IED .

4. Plaintiffs Motion for Partial Smmary Judgment on LiabilityHCF No. 49 is
GRANTED to the extent that the Court finds that no questions of fact exist as to the
standard, and Dr. Puckett’s faie to adhere to the standard, regarding Plaintiff's third
theory of liability on the failure to warrbaut the risks of the pcedure as described

infra at 19-20, but the motion is otherwB&NIED.

R Sl G| S

SSNIOR UNITED STATES DISTRICT JUDGE
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