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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TINA MARIE SEARS,

Plaintiff,
VS. CIV 17-0391 JB/KBM
NANCY A. BERRYHILL,
Acting Commissioner of Social
Security Administration,

Defendant.

MEMORANDUM OPINION AND ORDER ADOPTING IN PART THE MAGISTRATE
JUDGE’S PROPOSED FINDINGSAND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on the Matgate Judge’s Proposed Findings
and Recommended Disposition, filed Februzty 2018 (Doc. 26)(“PFRD”)On March 7, 2018,
Plaintiff Tina Marie Sears filed the Objegmn to Proposed Findings and Recommended
Disposition pursuant to 28 U.S.C. § 636(b)(filed March 7, 2018 (Doc. 27)(“Objections”).
The primary issues are: (i) whether substgng¢vidence supports Administrative Law Judge
Lillian Richter's Residual Functioning CapaciyRFC”) finding that the claimant could
continue to perform work in the national econg and (ii) whether the Court must remand the
case to ALJ Richter so that she can determmthe first instance, whether 50,000 national jobs
is a significant number of jobs in the natibm@onomy. The Courtancludes that there is
substantial evidence to support ALJ RichtersCRfonclusion, because she accounted for Sears’
right knee pain in formulatg the RFC. The Court wilhowever, remand the case to ALJ
Richter, because a reasonable factfinder coelgrmine that 50,000 jobs is not a significant

number of national jobs. The Court, accordinglerrules Sears’ Objection in part and sustains
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it in part, grants Plaintiff's Motion to Reverse or Remand Administrative Agency Decision and
Memorandum Brief at 1-26, filed August 22, 2017 (Dbg)(“Motion”), in partand denied it in
part, and adopts the PFRD in part.

FACTUAL BACKGROUND

On March 26, 2015, Sears filed an applicatrath the Social Security Administration
for Disability Insurance Benefits (“DIB”), lEging a disability beginning on September 1, 2012,
because of back problems, chronic obstructive pulmonary disease, thyroid issues, and
depression._See Claimant Information at d4téd August 7, 2015), filed June 27, 2017 (Doc. 9-
1)(A.R.99)(“August 2015 CI Info.”}. She later amended the onset date to December 17, 2013,
to correspond with an onsef right knee pain. SeBPecision at 1 (A.R.15); Social Security
Administration Office of Disability Adjudication and Review Transcript at 64-65 (“SSA
Tr.”)(A.R.95-96); August 2015 CI Info. at 1 (A.R.99%ears’ application was initially denied on
August 12, 2015, and denied again at theomsitleration level on January 26, 2016. See
Disability Determination and Transmittal At(dated March 26, 2015)(A.R.98); August 2015 CI
Info at 1-11 (A.R.99-109); Disability Deternation and Transmittal at 1 (A.R.110); Claimant
Information at 1-11 (datedanuary 26, 2016)(A.R.111-121).

ALJ Richter held a hearing on October 4, 2018SA Tr. at 1-66 (A.R.32-97). At the
hearing, Justin Raines represented Sears whoncestito represent her in this appeal. See SSA
Tr. at 1 (A.R.32). _See also Complaint for JualidReview of Disallowace of Social Security

Benefits at 3, filed March 31, 2017 (Doc. 1)(“Cdaipt”). On November 1, 2016, ALJ Richter

The Court cites to documents in the adstimitive record with “A.R.” followed by the
Administrative Record’s pagination as opposedhe document’s pagination. In subsequent
citations to the Administrativeecord, the Court omits (i) the CM/ECF number; and (ii) that the
Administrative Record was filed on June 27, 2017.



issued a decision unfavorable to Sears. atece of Decision -- Unfavorable at 1-3 (A.R.12-
14); Decision at 1-12 (A.R. 15-26)ist of Exhibits at 1-5 (AR.27-31). In her report, she
concluded that, througheldate last insured, the medical @rnde established that Sears has the
following severe impairments: “degenerative disc dis8asiethe lumbar/cervical spine, chronic
pain syndrome, COPD, fmlofemoral chondromalacdia of the right knee,lateral condyle
contusion of the right knéd, obesity, depression, vertigond insomnia.” Decision at 4
(A.R.18). ALJ Richter concluded, however,athSears did not have an impairment or
combination of impairments that met or medicaqualed the severity of one of the listed
impairments in 20 C.F.R. Part 404, Subpar@Appendix 1. _See Decision at 4 (A.R.18). ALJ
Richter concluded that Sears is capable ofgoering the jobs of Conveyor-line Bakery Worker
and Hand Presser. See Decision at 10-11 (A.R.24-25). On February 28, 2017, the Appeals

Council issued its decision dang Sears’ request for revieand upholding the ALJ’s final

decision._See Notice of Appeals@cil Action at 1-5 (A.R.1-5).

’Degenerative disc disease occurs when normal aging changes to your spinal discs cause
pain. See What is Degeneraiisk Disease?, WebMD at ¢t accessed on April 23, 2018)
available at https://www.webmd.com/backipdegenerative-disk-disease-overview#1.

3patellofemoral chondromalacia, also kmows chondromalacia patellae or “runner’s
knee” is a condition where the cartilage or tlndersurface of a knegcaleteriorates and
softens, causing pain.__Chondromalacia, thiiak at 1 (last accessed on April 23, 2018)
available at https://www.healthline.cdmealth/chondromalacia-fedla#modal-close.

“This is a fancy phrase for a deep knee bruBee Lateral Condyle of Femur, Wikipedia
at 1 (last accessed on April 23, 2018) avdda at _https://en.wikipedia.org/wiki/
Lateral_condyle_of femur; Bruis&Vikipedia at 1 (last accessed April 23, 2018) available at
https://en.wikipedia.org/wiki/Brige (“A contusion, commonly knowas a bruise, is a type of
hematoma of tissue in which capillaries and sometimes venules are damaged by trauma, allowing
blood to seep, hemorrhage, or extravasate thé surrounding intetifial tissues.”)(citation
omitted).




PROCEDURAL BACKGROUND

On March 31, 2017, Sears filed her Complaetking judicial reiew of the ALJ's
decision._See Complaint § 1, at 1. Sears askSdhet to address a number of issues on review.
See Motion at 1-26. In the PFRD, the Honorahidge Karen Molzen, UnieStates Magistrate
Judge, concluded that ALJ Richteid not commit reversiblerer and recommended that the
Court deny the Motion. Sd®FRD at 27.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive matis to a Magistrate Judge for a recommended
disposition. _See Fed. R. Ci. 72(b)(1) (“A magistrateudge must promptly conduct the
required proceedings when assigned, without ghdies’ consent, to hear a pretrial matter
dispositive of a claim or defense . . . ."Rule 72(b)(2) governs objections: “Within 14 days
after being served with a copy of the rewnended disposition, a party may serve and file
specific written objections to the proposeddings and recommendations.” Finally, when
resolving objections to a MagisteaJudge’s proposal, “[tlhe digit judge must determine de
novo any part of the magistrate judge’s dispositibat has been properly objected to. The
district judge may accept, reject, or modifiye recommended disposition; receive further
evidence; or return the matter to the magistjatige with instructinos.” Fed. R. Civ. P.
72(b)(3). Similarly, 28 U.S.C. § 636 provides:

A judge of the court shall make a de naleiermination of those portions of the

report or specified proposed findings rcommendations to which objection is

made. A judge of the court may accept, egjer modify, in wole or in part, the

findings or recommendations made by thagistrate judge. The judge may also

receive further evidence or recommitetmatter to the magistrate judge with

instructions.

28 U.S.C. § 636(b)(1).



“The filing of objections to a magistrate’'seport enables the digit judge to focus
attention on those issues -- factual and legal -- #hatat the heart of the parties’ dispute.”

United States v. One Parcel of Real Prapth Bldgs., Appurtenances, Improvements, &

Contents, 73 F.3d 1057, 1059 (1@h. 1996)(“One Parcel”)(quoting Thomas v. Arn, 474 U.S.

40, 147 (1985)). As the United States Court of Appeals for the Tenth Circuit has noted, “the
filing of objections advances the inteethat underlie the Magistrate’s Agtjncluding judicial
efficiency.” One Pecel, 73 F.3d at 1059.

The Tenth Circuit held “that a party’s objens to the magistrate judge’s report and
recommendation must be both timely and specifigréserve an issue for de novo review by the
district court or for appellate review.” @rParcel, 73 F.3d at 1060. “To further advance the
policies behind the MagistrateAct [the Tenth Circuit], likenumerous other circuits, have
adopted ‘a firm waiver rule’ #t ‘provides that the failure tmake timely objections to the
magistrate’s findings or reconandations waives appellate rewi of both factual and legal
guestions.” _One Parcel, 73 F.3d at 1059 (citatmmgted). In addition to requiring specificity
in objections, the Tenth Circuit has stated thas$jiles raised for the first time in objections to

the magistrate judge’s recomntation are deemed waivedMarshall v. Chater, 75 F.3d 1421,

1426 (10th Cir. 1996). Sdénited States v. Garfinkle, 2613d 1030, 1031 (10th Cir. 2001)(“In

this circuit, theories raised rfdhe first time in objedabns to the magistta judge’s report are

deemed waived.”). In an unpublished opinion, Teath Circuit stated thdthe district court

%28 U.S.C. 88 631-309.



correctly held that [a petitioner] had waivgan] argument by failing to raise it before the

magistrate.”_Pevehouse v. Sciba®29 F. App’x 795, 796 (10th Cir. 200%).

In One Parcel, the Tenth Circuit, in accavdh other courts of appeals, expanded the
waiver rule to cover objections that are timbiyt too general. See One Parcel, 73 F.3d at 1060.
The Supreme Court of the United States -- en¢burse of approving the United States Court of
Appeals for the Sixth Circuit’s use of the waiver rule -- noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novo or any other standard,
when neither party objects to thosadings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courtreould perform when no party @gts to the magistrate’s
report. See S. Rep. No. 94-625, pp. 9-10 (1976)@sdter Senate Report); H.R.
Rep. No. 94-1609, p. 11 (1976), U.S. Code Cong. & Admin. News 1976, p. 6162
(hereafter House Report). There istmiog in those Reports, however, that
demonstrates an intent to require thergistourt to give any more consideration

to the magistrate’s report than the doconsiders appropriate. Moreover, the
Subcommittee that drafted and held hearings on the 1976 amendments had before
it the guidelines of the Administrative Office of the United States Courts
concerning the efficient use of magisteatélhose guidelines recommended to the
district courts that “[w]her@a magistrate makes a findingrating on a motion or

an issue, his determination should become that of the district court, unless specific
objection is filed within a reasonable tirhe See Jurisdictiorof United States
Magistrates, Hearings on S. 1283 before the Subcommittee on Improvements in
Judicial Machinery of the Senat@ommittee on the Judiciary, 94th Cong., 1st

®Pevehouse v. Scibana is an unpublished TenttuiCiopinion, but theCourt can rely on
an unpublished Tenth Circuit opinion to the extentassoned analysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persuasive wal). The Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedent, ... and . .. citation
to unpublished opinions is not favored.... However, if an unpublished
opinion . . . has persuasive value witlspect to a material issue in a case and
would assist the court in itfisposition, we allow a ttion to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005). The Cotrconcludes that

Pevehouse v. Scibana, Evans v. @glBainbridge v. Colvin, Bgers v. Astrue, and Stokes v.
Astrue have persuasive value witbspect to a material issugnd will assist the Court in its
preparation of this Memorandum Opinion and Order.
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Sess., 24 (1975)(emphasis added)(here&wnate Hearings). The Committee
also heard Judge Metzner of the Southgistrict of New Yok, the chairman of a
Judicial Conference Committee on the auistration of the magistrate system,
testify that he personally followed that practicge id., at 11 (“If any objections
come in, ... | review [the record] andaide it. If no objections come in, | merely
sign the magistrate’s order.”). The Judl Conference of the United States,
which supported thele novo standard of review eventually incorporated in
8 636(b)(1)(C), opined that in moststances no party would object to the
magistrate’s recommendation, and the &itign would terminag with the judge’s
adoption of the magistrate's reporEee Senate Hearings, at 35, 37. Congress
apparently assumed, therefore, that pagty who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review. There %0 indication that Congress, in enacting
8 636(b)(1)(C), intended to gaire a district judge to wew a magistrate’s report
to which no objections are filed. It did nateclude treating the failure to object as
a procedural default, waiving the right firther consideration of any sort. We
thus find nothing in the statute or the Kgtive history that convinces us that
Congress intended to forbid a rule such as the one adoptkd Byxth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emphasis in original)(footnotes omitted).
The Tenth Circuit also notedh6wever, that ‘[tjhe waiver ta as a procedural bar need
not be applied when the interests of justicalstate.” One Parcel{3 F.3d at 1060 (quoting

Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991)(“We join those circuits that have

declined to apply the waiver rule to a pro sgdint’s failure to object when the magistrate’s
order does not apprise the pro se litigant of the consequences of a failure to object to findings and

recommendations.”)(citations omitted)). Cf. Themgnw. Arn, 474 U.S. at 154 (noting that, while

“[alny party that desires plenary consideratlmnthe Article Il judge of any issue need only
ask,” a failure to object “does not preclude furtheview by the district judge, sua sponte or at
the request of a party, under ard®/o or any other standard”)n One Parcel, the Tenth Circuit
noted that the district judge ¢halecided sua sponte to conduct a de novo review despite the lack
of specificity in the objectiongyut the Tenth Circuit held that it would deem the issues waived

on appeal because it would advance the interestlerlying the waiver rule, See 73 F.3d at



1060-61 (citing cases from other Courts of Appeahere district courtglected to address
merits despite potential application of waiver ridat Courts of Appeals opted to enforce waiver
rule).

Where a party files timely and specific etijions to the Magistta Judge’s proposed
findings and recommendation, on “dispgive motions, the statute calls for de novo

determination, not @e novo hearing.” _United States v. Raddatz, 447 U.S. 667, 674 (1980).

“[ln providing for a ‘de novo determination’ rather thatte novo hearing, Congress intended to
permit whatever reliance a district judge, in the exercise of sound judicial discretion, chose to

place on a magistrate’s propodedlings and recommendationsUnited States v. Raddatz, 447

U.S. at 676 (quoting 28 U.S.C. 8§ 636@nd citing_Mathews v. Weber, 423 U.S. 261, 275

(1976)). The Tenth Circuit requir@s“district court to considaelevant evidence of record and
not merely review the magistrate judgeessommendation” when conducting a de novo review
of a party’s timely, specific objections to the magistrate’s report. In re Griego, 64 F.3d 580, 583-
84 (10th Cir. 1995). “When objeotis are made to the magisttatéactual findings based on
conflicting testimony or evidence . . . the distrocturt must, at a minimum, listen to a tape
recording or read a transcript the evidentiary hearing.Gee v. Estes, 829 F.2d 1005, 1008-09
(10th Cir. 1987).

A district court must “clearly indicate dh it is conducting a de novo determination”
when a party objects to the Magistrate Ridgreport “based uponoaoflicting evidence or
testimony.” Gee v. Estes, 829 F.2d at 1009. Orother hand, a district court fails to meet the
requirements of 28 U.S.C. § 636(b)(1) when it tadiés that it gave “corterable deference to

the magistrate’s order.”__Ocelot Oil Comp. Sparro Indus., 847.%d 1458, 1464 (10th Cir.

1988). A district court need not, however, “reagny specific findings; the district court must
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merely conduct ae novo review of the record.”_Garcia City of Albuquerque, 232 F.3d 760,

766 (10th Cir. 2000). “[T]he distit court is presumed to know thadg¢ novo review is required.
Consequently, a brief order expssstating the court conducte novo review is sufficient.”

Northington v. Marin, 102 F.3d 1564, 1570 (10th Cir. 1996)(ciimee Griego, 64 F.3d at 583—

84). “[E]xpress references to de novo reviewitthorder must be taken to mean it properly
considered the pertinent portiored the record, absent sonwear indication otherwise.”

Bratcher v. Bray-Doyle Indegsch. Dist. No. 42, 8 F.3d 722, 72#0th Cir. 1993). The Tenth

Circuit has held that a districourt properly conducted a de naweview of a party’s evidentiary
objections when the district cdlg “terse” order contained one sentence for each of the party’s
“substantive claims” and did “not mention hisopedural challenges tie jurisdiction of the

magistrate to hear the motion.” GarciaGity of Albuquerque, 232 F.3d at 766. The Tenth

Circuit has explained that bfialistrict court orders thatmerely repeat[] the language of
8 636(b)(1) to indicate its compliance” are suffiti to demonstrate that the district court
conducted a de novo review:

It is common practice among district juedgin this circuit to make such a

statement and adopt the magistrate jsdgecommended dispositions when they

find that magistrate judges have dealt wifih issues fully and accurately and that

they could add little of vakito that analysis. We maot interpret the district

court’s statement as establishing thataited to performthe required de novo

review.
In re Griego, 64 F.3d at 584.

Notably, because “Congress intled to permit whatever reliance a district judge, in the

exercise of sound judicial distion, chose to place on a magistrate’s proposed findings and

recommendations,” United States v. Raddatz, 4&7 Bk 676 (emphasis omitted), a district court

“may accept, reject, or modify, in whole orpart, the findings or recommendations made by the



magistrate,” 28 U.S.C. 8§ 636(b)(1See Bratcher v. Bray-Doyladep. Sch. Dist. No. 42, 8 F.3d

at 724-25 (holding that the district court’'soption of the Magistrate Judge’s “particular
reasonable-hour estimates” @onsistent with the de novdetermination that 28 U.S.C.

8§ 636(b)(1) and United States v. Raddaguire).

Where no party objects to the Magistrdtedge’s proposed findings and recommended
disposition, the Court has, as a matter of coarse in the interests qlistice, reviewed the

Magistrate Judge’secommendations. IRablo v. Soc. Sec. Admi, 2013 WL 1010401 (D.N.M.

Feb. 27, 2013)(Browning, J.), theapitiff failed to respond t¢he Magistrate Judge’s proposed
findings and recommended disposition, aridus waived his right to appeal the
recommendations, but the Court neverthetesglucted a review. €013 WL 1010401, at *1,
*4. The Court generally does not, howevegview the PF&RD de novo, because the parties
have not objected thereto, but rather revieulig] recommendations to determine whether they
are clearly erroneous, arbitrary, obwsly contrary to law, or an abuse of discretion.” Pablo v.

Soc. Sec. Admin., 2013 WL 1010401, at *4. The ahus, does not determine independently

what it would do if the issues tiacome before the Court firsthen there is n@bjection, but

111

rather adopts the proposed findings and recommended disposition where “the Court cannot say
that the Magistrate Judge’s recommendation..is clearly erroneous, arbitrary, obviously

contrary to law, oan abuse of discretiofi.’Pablo v. Soc. Sec. Admin., 2013 WL 1010401, at *3

(footnote and internal brackets omitted)(qogtiWorkheiser v. City of Clovis, 2012 WL

6846401, at *3 (D.N.M. Dec. 28, 2012)(Browning). J.See_Alexandre v. Astrue, 2013 WL

1010439, at *4 (D.N.M. Feb. 27, 2013)(Browning, J.J{ETCourt rather reviewed the findings
and recommendations . . .to determine iéythare clearly erroneous, arbitrary, obviously

contrary to law, or an abusa discretion. The Court determindéisat they are not, and will
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therefore adopt the PF&RD.”); Trujillo ¥soc. Sec. Admin., 2013 WL 1009050, at *5 (D.N.M.

Feb. 28, 2013)(Browning, J.)(adopting the propoBedings and conclusions, and noting that
“[t]he Court did not review théRD de novo, because Trujillo has not objected,tbut rather
reviewed the. .. findingsnd recommendation to determine tliey are clearly erroneous,
arbitrary, obviously contrary to law, or an abuse of discretion, which they are not”). This review,
which is deferential tdhe Magistrate Judge’s work whehere is no objen, nonetheless
provides some review in the interest of justemegd seems more consistent with the waiver rule’s
intent than no review at all or a full-fledgedview. Accordingly, the Court considers this

standard of review apppriate. _See Thomas v. Arn, 474 Ua8151 (“There is1othing in those

Reports, however, that demonsdstan intent to require thestlict court to give any more
consideration to the magistrate’s report tham turt considers appropriate.”). The Court is
reluctant to have no review at all if its namsesigned at the bottom of the order and opinion
adopting the Magistrate Judge’©posed findings and recommendations.

LAW REGARDING REVIEW OF DISABILITY DECISIONS

Congress defines “disability” under the Social Security Act, 42 U.S.C. 88 301-1397mm,
in relevant part, as the “inaliifito engage in any substamtgainful activity by reason of any
medically determinable physical or mental impsnt which can be expect to result in death
or which has lasted or can be expected &b far a continuous perd of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A). A claimastdisabled under the Social Security Act if his
“physical or mental impairment or impairments afesuch severity that his not only unable to
do his previous work but cannot, considering his, aglucation, and work experience, engage in
any other kind of substantial gainful work whiexists in the national economy.” 42 U.S.C.

8 423(d)(2)(A). To qualify for disability insurance bétg a claimant must establish a severe
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physical or mental impairment expected to hegsu death or last for a continuous period of

twelve months, which preventsetltlaimant from engaging irugstantial gainful activity._ See

42 U.S.C. §423(d)(1)(A). _See also Thompson v. Sullivan, 987 F.2d 1482, 1486 (10th Cir.
1993). As the Tenth Circuit has explained:

“The Commissioner is required to folloavfive-step sequential evaluation process
to determine whether a claimant is digal.” Hackett [v. Barnhart, 395 F.3d
1168, 1171 (10th Cir. 2005)]. “The claimdmars the burdeaf establishing a
prima facie case of disability at steps emeugh four.” _1d. Step one requires the
claimant to demonstrate “th&e is not presently enged in substantial gainful
activity.” Grogan v. Barnhart, 399.3d 1257, 1261 (10th Cir. 2005). At step
two, the claimant must show “that Hes a medically severe impairment or
combination of impairments.”_Id. At steapree, if a claimant can show that the
impairment is equivalent to a listed impaéem, he is presumed be disabled and
entitled to benefits, Williams [v. Been], 844 F.2d 748, 751 (10th Cir. 1988)].

Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007)(Bscl.). By “listed impairment,” the
Tenth Circuit refers to impairments listed 20 C.F.R. Pt. 404, Subp®, App. 1. 20 C.F.R.
8 404.1520(a)(4)(iii); id. at 8 404.1520(d)he Tenth Circuit continues:
If a claimant cannot meet a listing at step three, he continues to step four,
which requires the claimant to showhéat the impairment or combination of

impairments prevents him from performihig past work.”_Gsgan [v. Barnhart],
399 F.3d at 1261.

“If the claimant successfully meetsgtburden, the burden of proof shifts
to the Commissioner at step five to shthat the claimant retains sufficient RFC
[residual functional capacity] to perforwork in the national economy, given her
age, education, and work experiencédackett [v. Barnhart], 395 F.3d at 1171.
“If a determination can be rda at any of the steps thatclaimant is or is not
disabled, evaluation under a subsequ&ep is not necessary.”  Williams [v.
Bowen], 844 F.2d at 750.

Lax v. Astrue, 489 F.3d at 1084. Further, disgbibenefits are denied if the Commissioner
shows that the impairment which precluded geeformance of past relevant work does not

preclude alternative work. See 20 C.F.R. § 404.1520.
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42 U.S.C. § 405(g) and caselaw limits the saafgadicial review of the Commissioner’s

determination to two inquiries: first, wheth&uwbstantial evidence supp®the factual findings;

and, second, whether the corriegal standards were applieBee Hamlin v. Barnhart, 365 F.3d
1208, 1214 (10th Cir. 2004). Substantial evidencch evidence as a reasonable mind might

accept as adequate to support a conclusion. _See Hamlin v. Barnhart, 365 F.3d at 1214. The

court’s review is based on thecord taken as a whole, and the court will “meticulously examine
the record in order to deternainf the evidence supporting theeagy’s decision is substantial,

taking ‘into account whatever in tihecord fairly detracts from it&weight.” Hamlin v. Barnhart,

365 F.3d at 1214 (quoting Washington v. ShaldlaF.3d 1437, 1439 (10@ir. 1994)). The

court “may neither reweigh the evidence nsubstitute” its opinion for that of the

Commissioner’s. Hamlin v. Barnhart, 365 F.3d at 1214.

ANALYSIS

Sears’ objections are twoltb First, she argues that ALRichter prejudices her when
ALJ Richter failed to consider the onset of right knee pain as it relates to her date last insured.
See Objections at 1-4. Second, Sears contéraddMagistrate Judgklolzen did not properly
apply Tenth Circuit precedent to determine whethere exists a significant number of jobs in
the national economy that Sears can perfor®ee Objections at 4-9. The Court, having
reviewed the record de novo, concludes thathibuld overrule Sears’ Objection in part and
sustain it in part and it will adophe PFRD in part. The Court concludes that the Tenth Circuit’s
harmless error standard of review requires @ourt to remand the case to ALJ Richter to
determine whether 50,000 jobs is significant. Thus, the Court will also grant the Motion in part

and deny it in part.
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SUBSTANTIAL EVIDENCE SUPPORTS THE RFC FINDING.

Sears first argues that an error in ALJ Recls opinion about the oat date of Sears’
right knee pain has resulted in prejudice, beeaALJ Richter did not fully account for the
impairment in Sears’ RFC.

In her initial DIB application, Sears allegas onset date for her right knee pain of
September 1, 2012. See August 2015 CI Info. @#.R.99). During her oral hearing with ALJ
Richter, Sears asked to amend the onsettdaEecember 17, 2013, because she first reported
her injury to medical providerin early 2014._See Motion at 13; Decision at 1 (A.R.15); SSA
Tr. at 64-65 (A.R.95-96). ALJ Richter granted that request. Decision at 1 (A.R.15); SSA Tr. at
64-65 (A.R.95-96). The ALJ ultimately assigned the following RFC:

[Sears] has the [RFC] tocoasionally lift 20 pounds and . frequently lift or

carry up to 10 pounds. [She] is ablestand and walk for approximately six

hours in an eight-hour workday and sit &x hours in an eight-hour workday.

She can occasionally stoop, kneel, croucaywtand climb ramps or stairs but can

never balance or climb ladders, ropesscaffolds. [She] cannot be exposed to

unprotected heights, moving mechanicattgadust, odors, fumes or pulmonary

irritants.  She is limited to work performed primarily at the work station in a

routine environment with few changestire routine work setting. She can have

occasional interaction with supervisors, coworkers and members of the public.

[The ALJ found] that this is a limitedange of work contained in the light

exertional level as defined by 20.fCR. §8] 404.1567 [and] 416.967 and SSR 83-

10.

Decision at 6 (A.R.20).
“The RFC assessment must include a namratisscussion descriig how the evidence

supports each conclusion, citingesgic medical facts (e.g., labooay findings) and nonmedical

evidence (e.g., daily activitiesbservations).” _Hendron v. Win, 767 F.3d 951, 954 (10th Cir.

2014)(quoting SSR 96-8p, 1996 WL 374184, at *7 (yly996)). ALJ Richter's assessment

includes a discussion of all relextarecords concerning Seargjht knee pain, including five
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medical visits and Sears’ hearing testimoSge Decision at 8-10 (A.R.22-24)(citing Progress
Notes: Joanne Cardinal, MD at 1-2 (A.R.394:9B)yogress Notes: Michelle T. Pahl at 3
(A.R.401); Southwest Bone andidolnstitute notes at 2 (A.R34); Southwest Bone and Joint
Institute notes at 1 (A.R.436), Southwesin® & Joint Institute notes at 1 (A.R.437).

While ALJ Richter adequately “outlined thei@gence of Plaintiff's right knee pain,” she
stated that the impairment begaaftér the date last insured,” which is a misstatement of the
facts. PFRD at 7 (quoting Decision at {A.R.24))(emphasis in PFRD). Despite her
misunderstanding of the onset date, ALJ Richterdiéetthat, “because thers a slim possibility
that the bone-marrow edema identified on a IM&1 existed into thansured period,” it was
appropriate to place limits o8ears’ RFC in the areas sfooping, kneeling, crouching, and
crawling. Decision al0 (A.R.24). Thus, ALJ Richter accoedtfor Sears’ ght knee pain in
formulating the RFC. Magistrate Judge Molzamcluded that ALJ Richter's misstatement does
not provide grounds for reversal, because ARidhter examined the relevant evidence and
included sufficient limitations in the RFC._SBERD at 7. Moreover, Mgstrate Judge Molzen
determined that Sears “has not shown that th& A&rror has resulted in any prejudice, because
Plaintiff has not demonstrated that the ALJ stiduave included further limitations due to her

right knee pain.” PFRD at 7 (citing Keyes-Zachary, 695 F.3d at 636@oncluding that an

“alleged error in the ALJ’s decision did nat..prejudice [plaintiff], because giving greater
weight to [a physician’s] opiniowould not have helped her”)).

Sears now contends that re\aris warranted for severalasons. First, she argues that
the PFRD “does not address why the ALJ statatl ttiere was only ‘a slim possibility’ that the
bone marrow edema ‘existed into the insypedod,” when the MRI was taken in 2014, during

the insured period.” Objectionat 2-3 (citing Decision a0 (A.R.24); PFRD at 7). As
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Magistrate Judge Molzen concluded, howewdr) Richter accounted for Sears’ bone marrow
edema by including relevant limitations in Se&®&C. See PFRD at 11ALJ Richter explicitly
referenced Sears’ bone marrow edema in limitingdhdities to stoop, kneel, crouch, and crawl.
SeeAdministrative Record at 24.

Sears next notes that “the ALJ did not adapy limitations that resulted from the patellar
chondromalacia -- only from the bone-marrow edenfalijections at 3 {ing Decision at 9-10
(A.R.23-24); Southwest Bone & Joilmstitute notes at (A.R.437)). Related to this argument,
Sears believes that “[tlhe ALJ . . . failed taenthe specific MRI finding that there was ‘severe
articular cartilage thinmig of the (right) lateral patellaa¢et with presence of mild subchondral
edema.” Objections at 3 (citing Southwest B@doint Institute notes at 1 (A.R.436)). Sears
also discusses the symptoms and complaintsightt knee pain to which she testified, and
contends that her symptoms are “consistettih watellofemoral chondromalacia, but the ALJ
failed to provide any limitations resulting from it.” Objections at 3.

While Sears is correct that ALJ Richteresgiically referencecbone marrow edema in
discussing certain limitations inqmrated into the RFC, ALJ Ehiter did not ignore Sears’
patellar chondromalacia. Sears’ reference totilage thinning” is fom Dr. Nguyen’s January
10, 2014 MRI findings, which ALRichter discussed. S&eecision at 9 (A.R23). ALJ Richter
noted that “an MRI proved near existed while simultaneoudlgding bone-marrow edema and
cartilage thinning of the lateral patellar faceDkcision at 9 (A.R. 23){ting Southwest Bone &
joint Institute at 1 (A.R.436)). ALJ Richtdisted patellofemoral chondromalacia of the right
knee as a severe impairment at Step Two. [Bession at 4 (A.R.18) ALJ Richter also
adequately discussed Sears’ hearingtiinesy, including her symptoms and complaints

regarding her right knee pairgee Decision at 7 (A.R.21). Spixally, ALJ Richter notes that
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Sears “alleged . . . right-knee pain secondary to bone-marrow edema.” Decision at 7 (A.R.21).
Sears “considered stooping and twisting particulpdinful and alleged ftficulty arising from

the floor because of knee painef@tid injections have helpedighfor 1-2 months at a time.”
Decision at 7 (A.R.21). Sears “estimated that ¢tbmbination of musculoskeletal impairments
and COPD limited her to less than an hour afditag/walking at a time and a need to frequently
alternate with sitting.” Decision at 7 (A.R.21). The&€ourt concludes that ALJ Richter
sufficiently considered Sears’ patellofemochlbndromalacia and substia@h evidence supports

the RFC determination. It appears that Seaasking the Court to reweigh the evidence, which

is improper. The Court will overrugears’ Objections on this issue.

Il. ALJ RICHTER’S STEP-FIVE FINDING ERROR IS NOT HARMLESS, SO THE
COURT REMANDS THE CASE.

Sears next argues that Magistrate Judgdzéfodid not properly apply Tenth Circuit
precedent in determining whether there is a &gant number of jobs available for Sears to
perform. _See Objections 4t In the PFRD, Magistrateudge Molzen concludes that ALJ
Richter erroneously included Bakery Workeraapb which Sears can perform. See PFRD at
22" Consequently, only one position remains feat3, that of Hand Presser. See PFRD at 22-
23. Sears argues in relevant part that, “bseahe [vocational expert] identified only 50,000
jobs nationally for the Hand &sser position, this case reqgsiremand so that the ALJ may

perform an analysis of the Trimiéactors to determine whether the number of positions rises to

the significant level as defined in 42 U.S&423(d)(2)(A).” PFRD ak3 (citing Plaintiff's

Reply at 11-12, filed November 7, 2017 (D24)(“Reply”); Trimiar v. Sullivan, 966 F.2d 1326

(20th Cir. 1992)(“Trimiar”)).

"No one challenges this analysiadathe Court agrees with it.
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Magistrate Judge Molzen jeets Sears’ argument on twgrounds. First, Magistrate
Judge Molzen concludes that the Trimiar analys necessary only vein analyzing the number
of jobs available regially, so remand when only national jolige at issue is not needed here.

See PFRD at 23-24. According to Magistratelge Molzen, becauseehlrimiar factors are

focused on the availability of local job opporitigs, applying them to the number of national
jobs available “would confuse ghissues.” PFRD at 23-24. e&s contends #t Magistrate

Judge Molzen erred in that conclusion, becausBRaymond v. Astrue, 621 F.3d 1269 (10th Cir.

2009)(Gorsuch, J.)(*Raymond”), the Tenth Cir@xplained that the Trimiar Court focused

“on jobs in the regional economy because the vocational expert in that case
testified only to the number of available jobs in tmegional economy. . . .
Trimiar does not hold that only regional jobse relevant or that a court must
engage in a factoral analysis when thenber of jobs relevant available is, as
here (1.34 million), much larger.”

Objections at 7-8 (quoting Raymond, 621 F.3d at 1274 n.2)(italics in Raymond; underlining in
Objections; emphasis omitted in Objections).

The Court concludes that the PFRD’s cosmn is correct. Contrary to Sears’
contention, the quoted portion of Raymond suppigiagiistrate Judge Molzen’s conclusion that
the Trimiar factors are best applied when redigolas are at issue. See Raymond 621 F.3d at
1274 n.2 (Trimiar doesnot hold that . . . a court must engage in a factoral analysis when the
number of jobs relevant available is, bhere, (1.34 million), much larger.”)(emphasis in
original). The quoted languageiggests that, when the Coartthe ALJ considers the number

of national jobs -- typically a much large numbearttihe number of regiohpbs -- the factoral

analysis is superfluous. See Evans v. Colvin, 640 F. App'x 731, 736 n.4 (10th Cir.
2016)(unpublished)(noting that Raymond suggesas Tmimiar applies only when there is an

“extremely low number of jobs”). Indeed, th@miar Court mandated its factors when 650 to
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900 jobs were at issue, wherdase, 50,000 jobs are at issue. See Trimiar, 966 F.3d at 1330.
Moreover, some of the Trimiaa€tors’ purposes support Magistrate Judge Molzen’s conclusion.
For example, one of the factors is “the distaneen@nt is capable of travelling to engage in the
assigned work.”_Trimiar, 966 F.3d at 1330. While such a factor makes sense when an ALJ is
attempting to determine what regional jobs areisgedlly available to the claimant, the distance

to that job on a national scale does not lkp ALJ determine whethehe claimant can, as a
practical matter, travel to that job. Furthermdhe factor, if applied oa national scale, would
almost always weigh towardsiiing that the Social Sectyriclaimant is disabled.

Sears’ second, and main, contention is thatCourt must remand the case, because ALJ
Richter, in the first instance, did not considenether 50,000 jobs available is a “significant
number.” Objections at 6. According t6ears, because ALJ Richter did not make a
determination, the Court must apply the mogorous harmless error standard rather than the
typical “substantial evidence” standard. Objacs to the PFRD at 5-6. Sears contends that,
under that more rigorous standard, the Caouust remand the case, because a reasonable
factfinder could conclude that 500 national jobs is not a sigrééint number._See Objections

at 6-7 (citing e.g., Chaves v. Barnhart, 12@\pp’x 434, 436 (10th Cir2005)(unpublished)).

Magistrate Judge Molzen agrees with Sdhed the standard gomreng the inquiry is
harmless error, but she determines that 50,000nm&dtjobs passes muster under that standard.
See PFRD at 24-27. She comes to that concluften surveying other courts grappling with
the same issue, and reasons that the genersensus dictates that 50,000 is a significant

number. _See PFRD at 25 (citing Gutierreemm’r of Soc. Sec., 740 F.3d 519, 528-29 (9th

Cir. 2014)(“25,000 jobs meets the stamytstandard.”); Long v. Chatet08 F.3d 185, 188 (8th

Cir. 1997)(stating that 30,000 jobs is a significanmber in the national economy); Rogers v.
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Astrue, 312 F. App’x 138, 142 (10th Cir. 200®2)published)(implicitly concluding that 11,000

jobs is a significant numberJackson v. Colvin, 2014 WL 550475&t, *9 (D. Colo. Oct. 31,

2014)(Mix, M.J.)(concluding that 26,000 jobs watally is a significant number); King v.
Berryhill, No. 16-1147, Mem. Op. & Order &5-29 (D.N.M. Fb. 12, 2018)(Molzen,
M.J.)(holding that 47,500 jobs is significant). da concluding, Magistrate Judge Molzen notes
that she is mindful of the Tenth Circuit’s adntam that ALJs should mosiften be afforded the
opportunity to determine, in ¢hfirst instance, whether the mber of jobs available is
significant, but she concludes thhé Tenth Circuit’'s “powerful waing” came in the context of
evaluating regional jobs available and not natigolas. PFRD at 26._See id. at 27 n.8 (noting
that the Honorable Sam A. Crpuenior United States Distridudge for the United States
District Court for the District of Colorado, had remanded cases to let ALJs determine whether
30,000 and 12,000 nationally availah@bs are significant, butistinguished those cases,
concluding that Judge Crow relied toeavily on_Trimiar in his analysis).

The Court agrees with Seaasd Magistrate Molzen thdhe harmless error standard
governs the inquiry, because the ALJ did nokena determination whether 50,000 jobs are a
significant number. Thus, the operative quesi®whether the Court can “confidently say no
reasonable administrative factfinder, followinge thorrect analysis, calilhave resolved the

factual matter in any other wd Allen v. Barnhart, 357 F.3ét 1144. _See Bainbridge v.

Colvin, 618 F. App’x 384, 391 (10th Cir. 2016hpublished). The Court disagrees, however,
with Magistrate Judge Molzendahno reasonable administratifactfinder could determine that

50,000 jobs is a significant numbeFhe statute’s language signéisit there are circumstances
where an ALJ could reasonably conclude tB&t000 is a significant number, so the Court

concludes that remand is appropriate.
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The Court begins its analysis with Tenth Qitgrecedent. The Tenth Circuit has yet to
establish the lower boundaof what counts as significant for harmless error purposes. See

Evans v. Colvin, 640 F. App’x at 736.

As Trimiar pointed out, there is no brightte answer to howmany jobs are
enough for a court to say, as a matter of law, that the number is significant, but the
number appears to be somewhereveen 100, the number of jobs Atlen [v.
Barnhart] that we refused tmnsider significant for lenless-error purposes, and
152,000, the lowest number of jobs we have considereddes [v. Astrue, 274

F. App’x 675 (10th Cir 2008)npublished)]) to be suffient so far fo application

of harmless error.

Evans v. Colvin, 640 F. App’x at 736. Withe range between 100 and 152,000, this case --

with 50,000 jobs at issue -- fallstne Tenth Circuit’'s no-man’s land.

Before proceeding, the Courbtes that, in Chavez v. Bévart, 126 F. App’x 434 (10th

Cir. 2005)(unpublished), the Tenth Circuit clesed whether 49,957 national jobs “but only
199” regional jobs were significant enough toeidose the need for remand. 126 F. App’x at
436. The Tenth Circuit concluded that remlawas necessary, but its analysis focused
exclusively on the relativeliew number of regional jobs:

This [harmless error] rule is particularappropriate where, as here andAlien,

the number of jobs available in thegien is relatively small -- 199 here, 100 in

Allen. See Allen, 357 F.3d at 1144. Accordingly, we decline the Commissioner’'s

invitation to find harmless error on éhground that the number of jobs is
significant as a matter of law.

Chavez v. Barnhart, 126 F. App’x at 436. Supsnt Tenth Circuit casslv agrees that the

Tenth Circuit's_Chavez v. Barnhart conclusigsts on the number of regional jobs and not

national jobs. _See Evans v. Colvin, 640 F. App’'x at 736 (“Also, a close readiGbavéz

suggests it was the extremely lownmer of jobs in Oklahoma (19®)at drove our reluctance to

find harmless error.”). Based on Chavez v.rmiBart's language, and subsequent caselaw

suggesting that Chavez v. Bhart bears only on whetheemand is appropriate when
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considering the regional number of jobthe Court concludes that Chavez v. Barnhart does not

provide a helpful guide to th@ourt’s problem here, which whether 50,000 national jobs are,

as a matter of law, significant. The Coudatoncludes that Evans v. Colvin, in which 18,831

national jobs were at issue, also does not prawideCourt with a helpful guidepost, because the
Tenth Circuit's conclusion in that case was ofiyt the social security commissioner was
“substantially justified” in arguing before the district court that harmless error applied. Evans v.
Colvin, 640 F. App’x at 738.

Thus, the Court tackles this question witholetar guidance from the Tenth Circuit. The
caselaw appears clear thafifJ Richter had made a determination that 50,000 was a significant
number of jobs, the Court woulde justified in affirming ALJRichter's decision. _See, e.g.,

Gutierrez v. Comm. of Social Sec., 740 F.3®5528-29 (9th Cir. 2014)(noting that it was “a

close call,” but affirming an ALJ's determinati that 25,000 nationablps is a significant

number); Rogers v. Astrue, 312 F. App238, 142 (10th Cir. 20Q@affirming an ALJ’'s

conclusion that 11,000 national jobs is a Bigant number); Long v. Chater, 108 F.3d 185, 188

(8th Cir. 1997)(affirming an ALJ's determitian that 30,000 national jobs is a significant

number);_King v. Berryhill, No. 16-1147, Mem. OQ.Order, at 24-29 (D.N.M. February 12,

2018)(Doc. 26)(Molzen, M.J.)(affirming an ALJ stdemination that 47,50@ps is a significant

number); Jackson v. Colvin, 2014 WL 55047%&,*9 (D. Colo. October 31, 2014)(Mix,

®The Court also notes that subsequemidisig Tenth Circuit caselaw casts doubt on
Chavez v. Barnhart's regional jobs an#ysas well. _See Raymond, 621 F.3d at 1274
(“[Clontrolling statutes, federal regulations,dacase law all indicate that the proper focus
generally must be on jobs in thational, not regional, economy.”).

*The district court determined that, wiit8,831 national jobs and 272 regional jobs at
issue, it was not harmless error and remanbeccase to the ALJ. See Evans v. Colvin, 2015
WL 3814530, at *2 (D. Colo.uhe 18, 2015)(Jackson, J.).
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M.J.)(affirming an ALJ’s decision that 26,000 maial jobs is a significant number). The cases
just cited are the cases upon whidagistrate Judge Molzen religdthe PFRD to conclude that
50,000 national jobs is a significantmber and that remand in this case is inappropriate. The
Court disagrees that these cases are dispodieause all of them employ a different standard
of review -- whether there waalsstantial evidere to support the ALJ’s termination. In those
cases, the courts were, in effect, saying that there is enough esabedce to determine that the
ALJ got it right. In contrast, here, to conclutl@t ALJ Richter’s error was harmless, the Court
would be saying that any ALJ who determintkdt 50,000 national jobs it significant must,
as a matter of law, be wrond.

The Court is not willing to make thabort of sweeping nouncement about 50,000

national jobs. _See Vyskocil v. Astru012 WL 2370200, at *3-4 (D. Kan. June 22,

2012)(Lungstrom, J.)(concluding that remamds appropriate, because an ALJ had not
considered whether 55,000 national jobs and 4%ibmal jobs were a significant number of

jobs); Ladenburger v. Colvin, 2017 WL 1352, at *2-5 (D. Colo. April 13, 2017)(Moore,

J.)(concluding that remand to the ALJ was needed, because the ALJ had not determined whether

44,000 national jobs were significant); Ferguson v. Berryhill, 2017 WL 2536436, at *4-6 (D.

Kan. June 17, 2017)(Crow, J.)(concluding tmemand was proper when an ALJ had not

considered whether 39,006bs were significant)® As of April, 2018, there are, at least,

®The Court's subsequent conclusion theinand is appropriate does not cast doubt on
Magistrate Judge Molzen’s King v. Berryhill detenation or any of the above cited cases’
holdings. Indeed, the Court agrees that, ifghbstantial evidence stamdaapplied here, there
would be no need to remand the case.

HMmagistrate Judge Molzen disguished Ferguson v. Berrjlhiand another opinion that
Judge Crow authored, Pemberton v. Berryhill, arguhat those opinionslied too heavily on
Trimiar. See PFRD at 27 n.8. The Court hagegwith Magistrate Juddéolzen that an ALJ
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155,178,000 jobs in the United States. See Econbiewes Release, Bureau of Labor Statistics

at 1 (April 2018)(last accessed April 25, 2018)aiable at_https://wwwvbls.gov/news.release/

empsit.t01.htm. The appropriatequiry does not turn on whar “such work exists in the
immediate area in which he lives.” 42 U.S&423(c)(2)(A). Rather, the proper question
focuses on whether such work “exists” in thatianal economy.” 42 3.C. § 423 (c)(2)(A).

Whether “work . . . exists in the national econd means “work which exists in significant

or a court does not need to weigh the Trinfeators on the record when considering only
national job numbers. Nevertheless, the Coedlides to distinguish Judge Crow’s cases as
Magistrate Judge Molzen did, because the Cantlades that Judge Crow’s rulings rest on the
harmless error standard and not Trimiaee $emberton v. Berryhill, 2017 WL 1492934, at *11;
Ferguson v. Berryhill, 2017 WL 2536438 *6.

Moreover, even if Judge Crow relied h#&yavon Trimiar, such reliance would not
preclude the Court from concluding that remandppropriate here. The Trimiar factors and the
harmless error standard are gepa inquiries. The Trimiamattors are guides for the ALJs and
the district courts to help them determine whethe jobs number is significant. _See Trimiar,
966 F.2d at 1330. When an ALJ notes those factorthe record, it is elar the ALJ did his or
her job by considering whether the regiongdbs number is significant. The Court has
concluded those factors are not helpful in adesng the national jobsumbers and that the
Tenth Circuit does not require thdsetors to be considered whtre national jobs number is at
issue. _See supra, at 18-19. Thus, it would etreversible error for the ALJ to forego
considering those factors on the record forrtagonal jobs number. That conclusion does not
mean, however, that the ALJ doest have to make a deterration on the record about the
significance of the national jobs number.

The harmless error test, in contrast, turnsvbether a reasonable factfinder could come
out the other way. See Allen v. Barnhart, 357 B#144. Such an inqyidoes not require the
Court to consider the Trimiar factors. Trimieould be helpful to the Court’'s harmless error
analysis in that it gives ALJs and the cowtenmon criteria by which to analyze whether the
jobs numbers are significant. Nevertheless imorld where Trimiar does not exist or does not
apply, the Court can and must still analyze whether a reasonable factfinder could come out the
other way, because the Tenth Circuit has noeadtd from its harmless error precedent. See
Bainbridge v. Colvin, 68 F. App’x at 391.

In short, the_Trimiar factors are guides determine a job number’s significance. In
contrast, harmless error asks whether any rdtifawdfinder could conclude a jobs number is
insignificant. That an aid idetermining significance has been chopped back, does not mean that
the latter inquiry is no longer opive. If Magistrate Judge Nen’'s PFRD suggests that the
harmless error inquiry can be skipped, becauseidrihas lost its force, the Court determines
that there is insufficiergvidence for that conclusion.
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numbers either in the region whexgch individual lives or in seva regions of te country.” 42
U.S.C. §423(c)(2)(A). Baseon the statute’s language, the Qolaresees sittions where a
rational factfinder could conclude that 50,000nist significant. For example, consider a
claimant who lives in Biloxi,Mississippi, and qualifies for b, but that job has a strong
concentration in one region, pags Los Angeles, California,ith 45,000 jobs there but only a
smattering of jobs throughoutettrest of the United Stat&s.If the ALJ determined that such a
factual scenario demonstrated that the natigolas’ numbers were insignificant, the Court
would not be inclined to say that the ALJ wasiaational factfinder, or that he or she was
wrong as a matter of laW. As a result, the Court concles that remand is appropriate.
Accordingly, the Court adopts Magistrate Jud@zen’s PFRD in part and does not adopt it in
part, and grants in part andniles in part Sears’ Motion.

IT IS ORDERED that: (i) the Magistrate JudgeProposed Findings and Recommended
Disposition, filed February 21, 2018 (Doc. 26)adopted in part; (ii) ta Plaintiff's Motion to

Reverse or Remand Administrative Agencgcidion and Memorandum igf, filed August 22,

12Jobs associated with the movie iniuplausibly fit this scenario.

*The Court notes some potential tensionitinreasoning and TentBircuit caselaw.
Consider, for example, the same hypothetmal with 147,000 jobs in Los Angeles and 5,000
more scattered throughout the United Statesh suhypothetical woulduggest that a rational
factfinder could conclude that the jobs numbes wat significant and th&tokes v. Astrue was
wrongly decided._See 274 F. App’x at 684. The limiting principle that the Court perceives is
that, the higher the number of national jobs thss likely that there would be a lopsided
distribution of those jobs throughbotihe United States. The Té@nCircuit's harmless error test
suggests that this limiting principle is appropriate, as the test requires the Court to consider its
confidence level that no reasonable factfinder “douve resolved the factual matter in any
other way.” _Allen v. Barnhart, 357 F.3d at 114&t only 50,000 national jobs, the Court is less
confident that no reasonable factfinder could have resolved the matter differently than if the jobs
at issue were 152,000. Accordingly, @ncludes that remarnd appropriate.
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2017 (Doc. 16), is granted in part and deniegart; and (iii) the Court will remand the case to

the Commissioner of Social Sedyrpursuant to 42 U.S.C. § 405(Q).

A\ e
H‘*-\I e \%

UNITED STATES DISTRICT JUDGE

Counsal:

Justin S. Raines
Caraway, Tabor & Byers, L.L.P.
Carlsbad, New Mexico

Attorney for the Plaintiff

John C. Anderson

United States Attorney
Manuel Lucero

Assistant United States Attorney
United States Attorney’s Office
Albuquerque, New Mexico

--and --

Jennifer Ann Randall

Melissa Schuenemann

Social Security Administration
Denver, Colorado

Attorneys for the Defendant

- 26 -



